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Maharaja Sir Kishan Pershad 
Bahadur 

Rama Rao. v MarthaJSequeira ... 
Bogiaetti Akka jS’ugamma v. 

'. Kristni Rao .. . ..... 


52 986 

51 847 

49 434 

- r 1 692 

49 691 


52 380 

49 620 
52 325 

52 414 

50 65 1 


52 370 
51 164 

51 53 


52 619 

50 9 6 

51 114 

52 456 


51 67 

4** 262 

50 291 

51 286 

50 493 


03 249 
53 274 

51 42 

52 517 
52 619 

52 9(8 


50 2 6 
52 921 


746 


155 

156 

169 

170 


172 

174 

178 

179 

180 

183 

190 

193 

200 

201 

202 

204 

220 

2.21 

2.2 

225 

226 

229 

2 <5 
2 9 

261 

23 * 

z67 

269 

274 

281 

291 

2v*3 


Saukunni v. Ikkora Kutti 
Narasimha Deo Garu v Krishna- 
chendra Deo Garu 
Navunni v. Ramaswamy Patter ... 
Melaucheri Parkum Pallikkara 
Kuniyati v. Kizhakko Veettil 
Appa 

Nanjunda Row v. Marwadi Dham- 
maji Sammiji 

Kalliani Amma v. Aohuthan 
Nair 

• • 

Narasimacbaryulu Garu v. 

Zemindar of Bobbili 
Anantha Rama Aiyar v. Kumara- 
sami Pandaram 

Subramania Aiyar v. Siva Sub- 
ramania Aiyar 

Panuganti Narasimha Rao v. Sri- 
nivasa 'aganatha Rao 
Vunpu Sitaramayya v. Minohula 
Gopalakrishnam raa 
Nalluri Kristnamraa v. Kamopalli 
Venkatasubbayya 
Mammakke Hengsu v. Kochappa 
Rai 

Velayuda Chetti v. Kumarasami 
Chettiar 

Pounusami v Palayathau 
Kutti tlaji v. Hussain Kunhi 
Haji 

Kalliani Amma v Sankaran Vair 
Venkata Lakshmi Narasa^var v 
M eeuakshiammal 

Valasubramania rillai v T A B. 

• hit ornpany *.td 
Guruawamy » antulu v Budhkaru 
Lull Khajanchee 

Ramaswami Pillai v Tahsildar of 
Madura 

• ft ft 

Parappafh « hinna r Saukunni 
vieuou 

• • 

Peria Geuudon v Kuppa Gounden 
Kumaramuthu Pillai v Kanda 
sami Pillai 

• • • 

Koppana Chelamiah v. Sri Raja 
Datla Suryanurayana 'agapatni 
Ganapathy «hetty, In re 
Kavat iam ►'att.uraju, In rc 
Alurakonua Ramaswami v Mura- 
konda Laksh uidevi 
Subrao ihdtiav Desai v. Venkatrao 
Jadhav Desai 

• • • 

Voeraraghava Reddi * v. Siibba 
Ueddi 

I • 4 

llama Ayyar r. Krishna hariar ... 
Annaramal v. Sambasira Aiyar 


51 


O I 


50 


14 

631 

271 


9fe9 

725 

73S 


52 735 

53 673 

53 239 

52 1001 

54 922 

52 931 

53 134 
53 257 

51 l 

52 031 

52 7C0 

51 252 

53 *262 

52 688 

52 992 

52 766 

53 n 

53 405 

52 8^3 

52 782 

50 834 

53 77 

OI 463 
53 491 

53 253 

50 280 

53 428 

2 * 66 

53 463 



INDIAN OASES. 


1.1919 


297 

300 

303 
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Angappa Mudali v. Ramapnram 
Perumal Chetty; 

Mooriath Variath Karnavan v 

53 

489 

3t 5 

310 

3U 

Meledath Kua;i Xangayaramma 
Raja rajeswaa Sethupathi v. 

52 

831 

Venkatarama Aiyar 

53 

1 

322 


• • • 


Balasnbramania Sas ri v Ponnu 

Pami Iyer 

Damusa v. Abdul Samad 
Kasi-oddi > henna «eddi v Patchi- 
pulusu V’enkataswami 
Ba)n Rajeswara Dorai v Sundara 
Pandipajami Tevar 


54 

t>l 


347 

3c0 


(1919) MADRAS WEEKLY NOTES, prom Jolt to September. 


• I • 


721 

177 


70 

49 7p4 


351 

353 

355 

356 

365 

366 
363 

369 

370 

393 

401 

407 

409 

425 

426 
429 
431 


Jeuna Bahu v. Parmeshwar 
arayan Mchtha 

Bagiraihi Amrnul v. Bagiraihi 

A mmal 

Guru.i.urthi hetty v. Emperor 
Lh'jkaliugd Nay kin v. aru.ja- 
chalam i lieu iar 

Amrutam Voukatappa v Vavilala 
J^layya 

Rajagopalan v Snbbarama Iyer'!! 
Kaja rtnjeswara ai uthuramalinga 
Sethupati.i v . aha.iuga .. aj u 
secretary of State v uosangadi 
Slucarainappa 

Origami Veukatarathnam v. K 
Desikuchaii 

Sujir Kaghuuathaiya v. Solim’a 
buldauba 

Hamachatuira Iyer v. Ponniath 
Akathuthu Para.neswarum 
M unuu 

Muthuvelu Mudaliar v. Vythilfatra 
Muduliar 

Puthiapurayil Kannyan Baduvan 
v * hennyantoakath hutbia- 
purayii Aiikutii 

Seihuruuiuswumy Nayaui Varn v 
Soweur eyed Anr Il.. ssain 
Sahib 

Arumugham Chetty v. Muthu 

HiiUiiduii 

Uppara chinngappa v Gaddum 
v ninna Uiiiiuu.uiiua 

Ram.lmga hetty v Sivachidani- 
bu.a hetti 

Maruuai Muihiriauv Lhinuakanii’u 
uthirian 

Lakshuianan hetty v . Sub! 
iamui) au (. hetty 

432 Sarvouuma Row v. (hinnaeami 
I 1 ulai 

433 Kamatchinatha Pil] a i v E m pe or 
43) ( Kanula fonnappa Quicker v 

» enkataseshuiy er 

436 Kozuikot Kyhukka Kovilgathi 

bnmuua Vaum, v K a j u f 
t. about J 

Corpo'ni ,n 0 f Madrae ;• 
V aradachai iar 

437 Sri math Deiv sikamani ' at H r«Vn 

440 N v Vul, n«moiai Aohi 

440 ^uBjmha Deo v. Kn 6 hn.chandr'a 

Ba cf:«U mi ChaiiT ' lh “sWu 


436 


448 


49 620 

50 5 7 

48 988 

52 239 

51 111 

354 


468 
4 • 695 

52 448 

49 722 

50 693 
50 205 


51 


268 


49 808 
52 6l5 

50 471 

49 742 

~2 5 43 

50 69 

49 7 9 

50 175 

50 :-53 

49 303 
47 67 i 

lo be 
printed. 





4'S 

459 

463 

4 >7 

46S 

471 

481 


4ViO 

490 

494 . 

496 

498 

500 

502 

505 

507 

511 

513 


541 


• • • 


• • t 



4n 2 Assan A1 liar Maraikayar v. 
' nsilamuui Nadar 

455 j Gaddan Paramasiwudu v. Mulakala 
Subbanna 

_ • • • 
Ramaraya Shanbngue v Sherbott 
Venkatramanayya 
Govinda Iyer v Hex 
463 Adusumilli Suryauarayana v. 
Achuta Potb .tin* 

Iyatlmrai Aiyur v Kuppamuthu 
Padayaohi 

Krishna < hettiar v VeDkata- 
chellapathi hettiar 
Harihar Banerji v Kamsashi Roy 
Haji Sena Muhammad Abdul 
Gaffur Rowther v llamula 
Beevj Aminal 
4^7 Sarbi v Hamandi Pandaram 

A t uinug mi A sari v. Gurunatha 

A pari 

Goswaini Bauwari Lai v. Mahcsb 
Atzal un-nisa v. Abdul Karim 
Parthusaradhi xVppa Rao v. 

Satyanarayana Naraprasada Rao 
Nawab i'azir * egam v Ra*> 
Haghunath Singh 
Raghubar Dayal v Bank of Upper 
India tel. 

Sri rajah Satrucherla v Maharaja 
ol Jeypoi H 

Damusa v Abdul Samad 
Hakim A.aulvi Muhammad 
A' ah bub Al.khan v. Bharat 
In du 

Bajesvara Dorai . ajah of Ramnaci 

v. Sundara tar.diyasami Tevar 
Ghansham Las v (Jma Pa shad 
5.8 Maharajah Ram Narayan S.ngh 
1 v am Saran id 
522 Subramaoia I ill .i v Krishna! 

| swamv Soma Yajir 
525 Vauhinatha i illai v. Kuppa 
’1 hev»r 

5'4 Ponnuswami v I’alayathn 

535 Athe.man Kutti v v_hardnath 

Moideeu Kutty 

536 Bogisetti Akka Nagamma v. 

hungansma Kristna ao 
5 7 Subrumnn'a Iyer v Sivasub- 
ramanya Iyer 

638 Jmbiohi Br-evi Umma v. 
Eranhippath Raman >air 
Mallikhnrjima Prasad Nayudu v. 
i ajulapaii Soraaja 
544 Venkamma v. VeaJiataratnamma 


51 198 

625 


50 4 0 
50 824 

48 689 

49 416 

49 587 
48 2 77 


565 

399 


50 886 

49 6->0 

50 749 

49 818 

50 434 

50 429 

51 185 
51 177 

53 54 

49 704 

50 *64 

50 l 

605 


274 
51 *52 


619 
746 
931 

53 *49 

49 7*8 

Not 

reportable. 
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548 

550 

£51 

555 

565 

568 


l 



Venkntnppier v Baraaswami Iyer 
Kaliyaoa Nadar v Grigori Filial 
Nalluri Kristnauima v KamepalU 
Vcnkatasubbayya 
Annie resant v Advocate-General 

of Madras ••• 

Raraasatni Pillai v. Tahsildar ot 

Ma-iara 

Vuppu Sitai*arayya v Minohula 
Gopalkrishnamma 
Sankunni v Ikkora Kirtti 
Ra anni Achan v Valia Aohan ... 
Velayuda i hetty v Knmarasami 
Chettiar . _ 

Kalliani Am na v Matatail Vutil 
Aohuthan Nair 

Bappu rteddiarv. Official Assigneo, 
Tinnevelly 

PeiiyaGoundan v KappaGoundan 



Yellavajhula Surayya v. Yellava- 
jhula Subbamma 
Samarapuri Chettiar v Sutharaana 
« h iriar 

Narasimhaoharayalu Garu v. 

Zimiudarof Bobbili 
Kutri Gaj' v Kunhi H iji 
Hama Aiyar v Krishnama hariar 
Va-tudeva Karn ith v Nattoji 
Lakshminar ty ma <ovv 
Chumah v Gopil kettiar • •• 
Sundaram » illai v Kamasamia 
» i lai 

Rama Rio v Martha Seqeira 
Velayudhan hillai v Official 
Receiver of Tinnevelly 
Umma Venkataratnam and Co 
v Alethewala Adamje Usman 
and Co. 


15 NaGPUR Law REPORTS, from Jc t to Sep.ember. 1919 


97 

101 

10 ' 

lO^ 
1'4 
126 


.n 


51 

45 


177 
7 Vi 


123 
* » 
134 


Laolimanprasad v Ramohandra ... 
Shamrao v Sheikh Imam 
Madno Rao v Gulam Mokiuddin 


• • 


• • • 


41 
721 
82 
30 4 


40 

14o 


D<imusa v Abdul Samad ••• 

Paramsukli v Yadoji 
Mahomed Sarwar v Secretary, 

( amp Municipality, Amraoti .. 

Moolchand v Bisnoo 
axminarayan v \ ithoba 
Narhar v G M Buti 

22 OQDH CASES, fkoa JiKE -io Skph mo b, 1919 . 

Avadk Bihari fcingh 


51 

t>l 

o2 

51 


Dewaji v. Auiritahai 
L.ax man v Gan pat 


56 

159 
164 
164 
166 
168 
17l 
18. 
183 

186 

189 

191 

194 


Acliiibar Singh v. Hargobind 
iugh 

Kali maran v. Chhab Nath 
Mian an Kuan v G ijraj Singh ... 
.uaumu la v ouaaiar oaKiisli 
.laiiKi v sundar ai 
Dcnui 4iin v >bdul Karim 
uughubar D iy.il v Biuda * rasad 
Jhaoou v Zauid Ali 
Bhoein ohaukar Oatt v. Kedar 
Nath 

Suraj Bakhsh Singh v. Baldeo 
Beliari 

Hubdar Khau v. Sajj id Ali Khan 
Matnura r'rasad v aaraali rrasad 
\luneiu ual v aiouammid Amir 
jiii z i Beg 


« • • 


52 

345 

2 JL 

212 

5 2 

4 3 


5 * 

36 

22 i 

53 

o . 


O J 

4 2 

216 

D 3 

« 


51 

.i.2 

244 

5i 

4 >» 

2 0 

53 

4 >6 

2 .6 
2 <8 

53 

45 * 

261 

1 20 l 

51 

4 4 

zoo 

3 1 

7.u 

26 t 

52 

3Ji 

270 

2<3 


v. Suraj 


oali ••• 

Raj ctaghubar Singh v. Thakur 
jai mdra Bahaau* Singh 
Asluaq ilusaiu v. oyed Nazir 

LiUxllU 

M on .iumad Ismail Khan v 

tiinpjior 

aa-ui5A v Ahd&u Asliraf ... 
lUouitiiiiii ^ (iiitiir v' huiperor ... 

air .lUiutiti cCadU v kuiperui... 
iubi v. ^aild. oiioo 
Baij Nac.li v oUeoraj Singh 
iNaioiuai Uas V ■ Ri al a iJUS 
Bu gtVuii. v i.uineou'var 
Liu eivr v. jIuiku .nir 
FuiZaud .ill v. ivauiz Fatima 
i_aouiin Aaiayau v xvaj Malayan 


498 

5C0 

001 

242 

956 

442 

879 

8 21 
921 

689 


50 925 


51 859 

51 7 1 

To be 
■printed. 
8 8 
736 


• • • 




• • • 


• » • 


9b 
To be 

primed. 

961 


60 

F70 

.66 

2 40 

761 

232 

b74 

264 

*.64 

269 


5 j 
5* 
5 + 
5 * 


5 <• 
5 *■ 
5 + 


311 

318 
32 ^ 
3 5 
3 7 

02 I 
33. 

337 

34J 

3 oi 


6 OUDH LAW JOURNAL, from Jolt to Sepi-ehiur, 1919. 

An puruu 


Badri Prasad Singh v 
auar 

Ihepaiv Nagavur Prasad 
bajraug . al v Brahma uat 
Aianadci v. naui 8ah<«i 
Paucham v. Emperor 
Badal v .-ageou>Var i»ukh»-h Siugh 
Chauilriku Oaknoli oiugu v. «angU 
o ngu 

BuiuiciKuud v. Bislian Nath Singh 
ilumid ratima V. Buola 
iNageuhwur piiv>a4,v. Badulluk ... 


52 
.2 
2 


353 

300 


83 < 

62. 

o4.» 35b 

333 362 

837 

cv.8 364 

4»9 370 

:5t 37*. 

52 0) 

A of 3i( 

rep«rtubie. 378 


Bazzaq Alt v. ham Autar I al ... 
Acuuatuur aingn v. Hargobind 
oiugh 

Kali liaran v. Chhab Nath 
.baj Kumar al Umauath Bakhsh 
&u.gu v Da utiau oingli •• 

aLou uunga uaKudU aiugh v. I. an jit 
aiugu 

baiKaiau Singh v Emperor 
JageaUur V Agna Haoau Khan 

Aiamatullah Khau v. Gajraj Singh 
lhau UUaU ixkan v. Bum bharau 
a ah 


. . • 


... 


* t < 


• M 


83o 

845 

413 

865 


875 
152 
Not 

reportabl- 

i30 


140 



tii 


INDIAN CASES. 


6 OUDH LAW JOURNAL, pro i Jult tj September, 1919—oonold. 

1 marl i l.kn , v* . •» ^ 


L 


354 Muhammad Abbas v. Nasiban .. 
389 Sheshman Prasad v. Dava .Shan- 
kar Lai 

lot ?, U ? h B i hari Sin S h v Suraj Bali 
401 Mahmuda r. Shankar Bakhsh 
omj>h 

Partab Singh v. Kharram Sin-h . 
rUr 8ahai v. Girdhari Lai 
Muhammad Sarfara/, Husain a 
M uhammad Shahin Khan 
Rajfhubar Uayal v Bank of Upper 
India Limited 
Jasoda v Emperor 
Kesri Kumar v Ram Rani 
Paddu v Mahabir Prasad 
Brindaban \ Emperor 
Bhagwana r Raraeshwar 
Ahmad Shah v. Abdul Samad 
Janki r. Sundar 


40" 

411 

420 

423 

420 

431 

455 

457 

460 

461 
466 


168 
Sot 
■'■portable. 

53 98 



46 < Subhani v. -Jagdeo Singh 
>9 Baij Nath v Sheoraj Singh 
4'4 Mathura Prasad v Harakh Naraiu 

1 Ja 8»tpal Singh v. Thakur Chandra- 
pal Singh 

Gur Prasad v fhhutku Lai 
Pfija Suraj Bakusk Singh v. 
•* agdeo Prasad 

■1 ham man Lai v Bhagwan Das ”! 
Kazi Saiyid Muhammad v. Mirza 
Jawad Husain 

lhakurani Annapurna Kuar v. 

Shanrbhu Nath 
Chiranju v Babu Mohan \ al 
Kam ' arain v Lalta Pr.isad 
Rati pal Singh v. Udai Bhan 
Rartap Singh § , 

Kanchan v. Sarabjit 


77 i 
761 
770 

7*7 

763 


451 
53 652 


27 , u , (19l9) PA1 ’ NA OASES, PROM JOLV TO SEPTEMBER 

273 , Mohan Dab Pujhari v. Emperor . - September 


659 


746 

- 647 

53 66 1 


661 

U0 


276 Kumar Radhtka Raman Prasad 
Singh v. Janki Kner 
-78 Baraik Radha Nath Singh v. 

Thakur Devendra Nath Sahi 
D -o 

^79 DuJhin Sundari Chaudhurain v 

Beliari Lai 

282 Jagdip Naruin Singh v Holloway” 
284 Kesho Prosad Singh v. Shiva 
S «ran ual 

*22 Kalwa Gope v. Antonin! 

289 Mahabir Prasad v. Darbhangi 
I Thakur ° 

298 Bhikhad Rhunjau Narain Tewuri 
v Upendra Nath Rov 

305 Soil K » h0r ° ‘ Ul V Prata P Narain 

30--> Seth H.jkum « hand v haja nan 
Bahadur Singh J 

323 Tunha Singh v. Bandhu Singh 


To be 
printed . 

51 756 


52 681 

51 328 

39 653 

51 36 

51 781 

51 697 

5 r >o 1 

51 59 

5° 

To be 
printed 


^ ■ » yj 

52 jQj 

338 


^ * r Ma , thl i ra Pra55ad Sin S h v - Emperor 51 769 
o-J Lalji Tewari v Emperor . 

343 1 Madhab Koeri v. Baikuotha Nath 
Karmakar 

349 A J. Meik v. Midnapur Zemindary 
; Co, l d 

352 ( Naina Koer v. Gobardlian Singh ’’ 

3-14 Sridhar Sirdar v Jagoshivar ! 

1 Singh Mahapatra c:o 7M 

365 Kamia Irabad v. Pandcy Ram 2 
I Ch Pd. Naraiu Singh ez i 

97 ^ k' Ilra M &1 Singh v Kamjiratn ... - 


SC 3 

37 424 


746 
43 282 


n » 0 T . -—*. a.taillj 

f C , aru M^n v. Tejo Mian 
377 Bhikanpt.r Sugar Concern in the 
i District, of Mo/uffarpur, In the 

matter of 

386 | Baldeo singh v. Meghu Singh .’’’ j Not 

390 Rakhal • handra Digar v. Sidhi ' 

• Aath Singh , „ g22 


?0l 


420 
423 
428 
4-13 
4 5 
4i7 

456 

461 

463 

472 


5' 


Eunj Lall v. BanwarHalf "jo ‘V' AL Joi.T * OGU T. 1 9 9. 

41 t- r , rnja all Dutfa v Kenaram '‘al C ,Q 4 Mahabir Prasad v. Darbhangi 

415 Gosain bhaunath Gir v. Biha i - Thakur unronangi 

Keshab Singh v Bansi Singh 
Bir K,shore Roy v Emperor 
Dukhuo v. Munshi Sahu 

PhMr.?Tk V Ka i n ' 'handrabali Debi 
1 heku Jha v Emperor 

SU s!?s^ i -k ka S Sahana v R ajaSri 
Sn .shiba Prasad Singh 

Sh RaL arain SiUgh V Uam p ortap 

Rajkumar Girwar Pr .sad Singh v 
Rameswar Lai Bhagat ' 

Bh,kh»d Bhanjan Saraia Tewari 
t Upendra ath Roy 

Kumar Budhika Ramaa Prarad 
... S ‘“8 h 7 Janki Kuer 1 

ttai 7 • raSad 7 Em P0-'^ 

48. Raja vNazir ^arain Sin-h v 

Jagadamba Kueri * an 


•5 » 5 

•5( 0 

723 

6v5 

3* 



o' 1 

43J 

6 7 

l 6 

52 • 

833 

523 

452 

525 


533 

939 

640 

461 

542 

801 

548 

•56 


7 hy 

557 

407 

56 1 


51 697 
91 


90 
79 
(• 3 


49 892 

50 544 

51 263 


p ate j • x «*ujaiiiuiua 

p“ K ° sl, ," D ar P ’“ 9ad T - Bacha Siagh 
1 Bam v duba Singh * 

Singh SiDgh V ' 8he ° Bhan i an 

Ra. Behari Siagh v .luman Ul i!.' 

Amm Sonar r Emperor 

Sin Thakur Parmod Banabihari v 

u Atkins 

E “ am “. dd i I 1 J- Sa D-id Mohammad 3 106 

Knshidul Huq g.— 

Raghnbar Das Mahant v Raja 3 M ° 
Natabar Singh i- . 

'“singh '" 13011 Sl ' Dgh V Basdeo ^ 

" aharaja Kesho Prasad Siagh v 50 

bhiva Saran Lall e . 

Baha^J- u ° 7 V * Maharaja 51 36 

Rahadur KeshoPrasad Singh 51 
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20 PUNJAB LAW REPORTER, for April-Mat, 191°. 


No. 

50 Milkhi Bam v. Crown 

51 Mohib-ud-Din v. Partab Mai 
.62 Bala v Bhikha 

53 Tulsi Ram v. Jai Devi 

51 r hhoto v. Sona Dovi 

55 Gamen Shah v Jhangi Rnm 

56 Sundar v. Crown 

67 Jnmna Das v Nanda 

68 Lachman v. Jug Lai 

59 R<»m Dhan Das v. Ramji Das 

60 UarGopalv Ram Richpal 

61 Godha Bam v. Parma Nand 

62 Satto v. Amar Singh 
6< Ata Ali Khan v Kala 

64 Firm Mul Chand Sanwal Das v 

B B. and U. I. Railway Com 
pany 

65 Afzal-un-nisa v. Abdul Karim .. 


Not 

reportable. 

46 5 4 

49 147 

Not 

reportable. 

50 651 

54 '57 
4J *61, 

49 ’ 0 j5 

Not 

reportable 

50 2 6 

55 239 

Not 

reportable. 

5 l 26^ 

50 l. 


50 

50 


139 

749 


No. 

6-j I Partap Mai v. Mohib-ud-Din 

I 

| . 

67 1 Itbar v Wailayat 

66 Ahmad Khan v ahanda Ram . 

69 Rnm Saran Das v Sathwa 

70 Ganga Pros id v Megh Raj 

71 j Lehna Mai Sadik v. Hakim Bibi 

72 Dasa v Hiran 

78 Gliastia v Emperor 
74 Darbsri Mul v. Kanshi 
76 Emperor v Budhu Ram 

76 Kunj Behari al v. Hiia Singh 

77 Pohlo Ram v Hukam Singh 

78 Sultan Ali v. \mir 

74 * uhammad li v. Amir Khan 

80 Kishen hand v Municipal Ton 

mittee 

81 Shib Ram v. Maqsum Ali Khan 

82 Nand Siugh v. Chhajju 

83 G. G. Varcados v. D. i\ McLeod. 


Not 

repot table 


50 

54 


51 

51 

51 

51 

51 

50 


922 
262 
9 6 
2*6 
2 35 
41 '. 

476 

653 

847 


Not 

reportable 

5 I 279 

51 3 8 

51 380 


51 

51 

51 

5! 


eoi 

3 *4 
396 

434 


53 PUNJAB RECORD, from .Toly to October, 1919. 


No. Civil. 

82 Idris v. Mrs Jane Skinner 

83 Chandn 1 al v. Ladli Begam 

84 Fateh Khan v. »uhammad Isa 

85 Durga Devi v. Ram >ath 
88 Husain Bibi v Hakim 

87 A nand Bahadur v. Hardil Aziz 

88 Bishambir Nath v. Parbati 

89 Nazim Khan v. Alam Khan 

90 Flira v. Bansi I al 

91 J Kaju Mai v Salig Ram 

92 Mangat Rai v Alia 

9 » Gurdit Singh v Gujjar Singh 
9 4 Nihal v Shib Sant Kumar 

95 Suba v. Kutba 

96 ^irza v. Kahan Singh 

97 Hazurn Singh v Sundar Singh 

98 Jahana v Wali 

99 Zufar Ali v Kishen Chand 

100 Mahna Singh v Bahadur Singh 

101 Beta Singh v. 1 alia 

102 Blmgat Singh v. Santi 

103 Bishon Singh v Biahni 

104 Ganoaha Mai v. Ibrahim 

105 Harbans Lai v Nathu 

106 Ata Ali Khan v Kala 

107 Mnrad Bibi v. Umar Din 

108 Amir Khan v. Lahori Mai 

109 Jamiat Singh v. Raji 

110 Umar Bakhsh v. Sohne Khan 

111 Rangi Ram v. Mehr Bakhsh 

112 Chhajju v. Daliu 

113 Jiwana v. Malak Chand 

114 Paira Mai v. Kaj Narain 
116 Ram Si-igh v Hari Singh 
116 Gobind Ram v Pali 


To be 
printed. 

49 657 
52 464 
52 o80 

52 58 7 

52 645 

52 609 
52 561 
52 557 
52 513 
52 r>7 4 
O 312 
52 542 
52 625 

52 6 '9 

53 539 
53 695 

51 795 

50 142 
53 584 
50 654 

53 663 
53 6 9 
53 636 
5 J 11 

53 661 

To be 
printed. 

53 677 
5 3 401 
50 .'4t 

5 i 419 

53 4 n 
5 3 4»7 
4 3 9 '7 

53 831 


50 


5 J 


53 
53 
50 
5 i 


No. 
11 7 
118 

119 

120 
121 
122 


123 

124 
126 
123 
1 i 7 
12 * 

129 

130 

131 

132 

133 

134 

135 

136 

137 


Civil 

Chanan Mai v Mela Ram 
■lomna Das v. Nanda 
Thamman Singh v Santa 
Chnai aal v Roshan al 
N us rat Ali v - akina Begam 
Lahore Spinning and \V r eaving 
Mills Co., Limited v. Uttam 
Chand 1 ... 

Makhan Singh v. Baisakhi Ram 
Shah 

Waryam Singh v. Bnsanfc Singh .. 
Shiv Dev Singh v lai lam 
Nabi Bakhsh v Maula 
Ghularn Fatima v Rahman 
B ng Mal-Saddu Ram v VValia .. 
Makhdum Sheikh Hassan v. Gauri 
Shankar 

Labhu Ram v. Puran Chand 
Arur Singh v. Parcab Singh 
Yakub Jan v Rahmat Vur 
Sanun Ram v. Allah Aakhsh 
Ilaur Kaur v. Munni Lai 
Parma Ram v. Lehna Singh 
Kaushi Ram v. Rao Baldeo Singh 
Ralu v. Phalla 


Criminal. 

• • • 

27 Emperor v Asghar Ali 

28 Hoshnak Ram Ganga 

Emperor 

Revenue. 


Ram v. 


50 762 
49 1005 
53. 457 
5 i 427 
53 460 


50 

53 


>3 463 

50 591 
33 161 
33 4U 
3 3 454 
30 270 
>3 415 
To be 
printed 
>3 421 

33 4*5 

32 246 

33 435 
33 441 
33 443 
33 478 
3 3 497 


604 


606 


53 

43 


2 1 Ram Ohand v Kiahan Char.d 
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No 

45 

40 

47 

4< 

49 

50 

51 


?53 

354 

3<i 

?67 

86< 

369 

370 

37 < 

376 

3*9 

881 

38 < 

384 

385 

3 86 
387 
3s9 

39 
392 

394 

395 

395 

396 
398 
3^9 

431 

402 

403 

404 
410 

413 

4 3 
4 6 
4'7 
4 9 
421 
4 2 

425 

426 

42 • 
431 

43 i 
433 

433 

418 

439 

414 
445 
4 47 


Civil 

Idris v. Mrs Jane Skinner 

Mahna Sinvrb r. Rahadur Singh ... 
Nabi Bakhsh v $aj d A!i 
' aras Ram v Gian hand 
Fazl Bibi v. Ghulam Jilani 

Nizamal-haq v Muhammal Ishak 
Lhoil Behari Lai Kidar Nath .. 


CRIMINAL LAW 

Fanjn v Empe or 
Shadi -<am v. Erap°ror 
Kumaramuthn Pillai v Emperor... 
Emperor v Budhu Ram 
Ram Saha> v Emperor 
Raja v E nperor 
Alay hraad v Emperor 
* hogmal Seraoei r Emperor 
Ramprasad Maht-m v. Emperor ... 
Nalluri henchiah. In re 
Maiku r Emueror 
Ram Sundar D n v Emperor 
Gur Din v Emp°ror 
Radharaman Kundu v. Kama- 
k<hya Nath Roy 

Sher Mohimmad Khan v Emperor 
Emperor v Punjagoda 
Emperor v. Muku d atel 
Empe or v Lailu • aghji 
Emp-ror v. Mi->ri al 
Ohi Bhuean Adhikary t Emperor 
Publio Prosecutor v Sankara 
liogam Moopan 
Emperor v Mnlia 
N arain Singh v Emperor 
Manik Ghandra v. Ismail Kalu 
Vithal Bhimrao Kulkarni. In re 
Gh'dam .1 ilani v Emperor 
Ghulam Mnhiuddia v Ernperor 
Parm'sbwari Das v. agan Nath 
Palani Goundan, In re 
Brahma • a< h v. Sundar N’ath 
Raghubir Kurmi v Emperor 
Eqbal Khan v Emper r 
Rathinam *illai, In re 
Ghulam Mahomed v Emperor 
Emperor v tfunshi Ram 
Mohammad Husain v. E nperor 
A9au \lliar v Masilamani Nuda 
Har Sarain v Emperor 
Narayan Shaligruin v Emperor 
Bam al v. Emperor 
Jaukey Kai vr Emperor 
Malua v. Emperor 
amau Dinkar r Emperor 
Dohra Ahir v Emperor 
Godhra *1 unioipality v. Harilal 
Lallabhai 

Amrit Sonar v Emperor 
Thakur Singh v Emperor 
Shankar v Bhayaji 
Nand Kishoro Lai v Emperor 


No. 


To be 

5 2 


i ted. 


50 

\xi 

53 

50 

109 

54 

53 

36 


A rot 

55 

r^or 

tablr. 

611 

56 

67 

51 

787 

68 

P 


59 

JOURNAL fro 

5 ) 

R33 

449 

50 

834 

452 

53 

8 <4 

451 

50 

Ki 7 


5 • 

8 i8 

455 

53 

977 

453 

53 

v7i 

46 4 

50 

93t 

465 

53 

983 

48 

53 

987 

434 

53 

usg 

4-'6 

53 

941 

4S7 

53 

992 

4SS 



4-9 

50 

093 

4 0 

50 

4 4 

49 

5 3 

9 » 

4 > 

53 

• 7 

19 

50 

-49 ■ 

' 

53 

00 ) 

491 

53 

ICO 2 

495 



496 

53 

100 < 

4 <7 

53 

0 >3 

50 

'• 0 4 

fO* 

5 l 

0 id 

nO 1 ! 

53 

• 07 

6 Ml 

51 

1 d 

6 A 

51 

« 2 

5 4 

51 

1«3 

5 6 

51 

1 4 

6 • 7 

51 

170 

6 ■ 9 

51 

173 

525 

51 

173 

5 6 

5! 

7d 

5 24 

51 

193 

5 9 

51 

1-5 


51 

97 

534 

51 

1 '8 

51 

201 

549 

51 

20 i 

511 

51 

20 i 

543 

51 

2 <7 

5 4-5 

51 

208 

551 

51 

2 7 

552 

51 

51 

260 

5 4 

262 

55 i 

5 i 

263 

657 

.51 

263 • 

658 

51 

2 *9 

5 59 

51 

27 * 

55 * 


Civil. 

Bank of Peshawar Ld., r. Madho 
Rom 

Asmntullfih v. Majid Khan 
Raj v'al-Beshambar Nath r. Diwan 
rihnnd 

Sri Ram v. K. Sorabji 
Shankar ' al v Arjmand Khan ... 
Pindi Dayal v. Kishun Ku .war .. 
Afi nan v. Hamid-nd din Musaia .. 
Afzil Khan v. Mahtab Bibi 

i June to A-uc t, 1919 . 

Sakhawat Ali r E nperor 
Ram han't ir v E nperor 
Mahaoimad Sarwar v Secretary, 

■ amp 4 uuicip ility, Amraoti .. 
Var.rdarajnlu sai lu v Emperor .. 
N'arain Das v Emperor 
Trilochan Da9 v ogeshwar Das 
Soshil ' handra v Emperor 
Maniru Koeri v Emperor 
Ganapathy hetty. In re 
Raj Kumar Das v Emperor 
M ahabir Singa v Emperor 
Hari h iud v Emperor 
Sou ker i.nl r E np»* or 
Uasheshar Nath v Emperor 
Girish Chandra D is v Bhuean Das 
Gna ita v Emperor 
Municipal Board. Kae Bareli v. 

Muhammad vluqim 
Empenr v Nawab Ali 

• • • 

Saanknr Sahai v Emperor 
Ganea hetty v Emperor 

Emperor v. Sabitkhan Bahadur- 
khan 

* * * 

Tun Ya v E*m»eror 

• • 0 

A mrit 'lajhi r Emperor 
Sadhu v E nperor 
Ryo Gyi v Empenr 
Sessions Judge of I'anjore, In re '. 
Jiar.t Kara v Empeior 
Kure v Emperor 
Emperor v Araolak Ram 
Arshed Molla r Empeor 
Muhammad Saleh v. Emporor 
ah K-vuy v Emperor 
Mathura Pra-ad Singh v Emperor 
Mi hit v Mj N y un 

Moha nmad Kabir ud-din v. Em¬ 
peror 

Nga Han v. Emperor 
Kalwa liopo v. Antonini 
S)ed 1 aooob v Emporor 
Rheku I ha v Emperor 
Nezamaddi v Emperor 
Guru Pras id Sabu v. 

Nath Parhi 
Gobindu v Emperor 
Tent Prasad Singh v Sarjoo Singh 
Mritnnmy G.»n v. Empe or 
Bab i Khan v Raj Kishore Pershad 
Nallaya 'aiekv -.mperor 
Yusuf t Bum _.nl dandal 


• • » 


• • v 

Ajodhya 


51 

51 

51 
51 
51 
51 
51 
51 


812 

02 2 

629 
03 j 
75/ 
766 
793 
819 


51 

337 

51 

340 

51 

341 

51 

3*3 

51 

351 

51 

<62 

51 

449 

51 

m 

51 

468 

51 

47 i 

5 ' 

471 

51 

472 

51 

473 

5 1 

474 

51 

471 

51 

476 

51 

477 

51 

478 

51 

479 

51 

480 

51 

657 

51 

666 

51 

663 

51 

670 

51 

673 

5* 

*74 

51 

676 

51 

677 

51 

679 

1 51 

685 

5! 

*86 

51 

7*9 

51 

769 

51 

773 

5! 

774 

1 si 

7'G 

51 

7«1 

51 

783 

51 

833 

51 

839 

51 

840 

51 

842 

51 

844 

51 

8 45 

51 

8 6 

51 

8 47 

51 

847 







Abba9i Begum v. Mustafa Begum 
Abdul Aziz v. Bibi Tauhidunnissa 
Abdul Aziz v. Shekar Chand 
Abdul Rahim v. Gujeshar Mahto 
Abu Hasan v. Emperor 
Achhaibar Singh v. Hargobind Singh 
Adimuthu Pille v. Adiappa 
Afiruddi Chakdar v. Emperor 
Ahmad Jan v. Kishen Chand 

Ahmed Husain v. Ghulam Ali Ashgar ”! 

Aiyanar Raja v. Alagar Raja 

Aiyappa Naickor v. Mcdai Thalavoi Thirumalayappa 
Mudaliar 

Aiyathurai Pillai v. Gnanaprakasa Odayar 
Ajudhia Prasad v. Gur Dayal 
Alayar Khan v. Bibi Kunwar 

Ali Hussain v Mohamed Hussain !!! 

Alla-ud-din v. Emperor 

Allibhai Mahomed v. British India Steam Navigal 
tion Co. Ltd. 

Alur Lakshmi Narasimha Sastrulu y. Venkata 
Narasamma 

* * * 

Aminaddi v. Tarini Charau Mondal 
Amirbi v. Shaikh Khaja 
Amrita Lai, In the matter of 

Amritsar National Banking Co., Ltd. v. Fazal Ilahi 
Anand Bahadur v. Hardil Aziz 

Anapur Estate v. Debi Ghulam ", 

Annamalai Chetty v. Annamalai Chetti 
Annie Besant v. Advocate-General, Madras 


Arumugham Chetty v. Mutha Koundan 

Arunachalam Pillai v. Vellaya Pillai 

Asan Pandey v. Rajmon Misser 

Athermankutti v Chandroth Moideenkutty 

Attar Singh v. Karin Chand 

Anng Myat v. Hla May 

Ayya Pattav v. Attupurath Manakkal 

Azmat v Bishun Prakas 

B. B. & C. I. Railway v. Ranohhod Lai Chhotalal & Co. 
Babu Ram v. Emperor 
Bachu Behari Lai v. Emperor 

Bachu Soorayya v. Toomuloori Chinna Anjaneyalu 

Badal v. Nagoshwar Bakhsh Singh 

Badmi Soehiah v. Katti Chinna Marippa 

Badlu v. Emperor 

Badri ▼. Emperor 

Badri Prasad Singh v. Anpurna Kuar 


♦Patna High Court 

•Patna High Court 

17 A L J 8H8 

•Patna High Court 

21 Bom L R 747; 20 Cr L J 677 

6 O L J 355; 22 O C 156 

10 L B R 31; 12 Bur L T 113 

20 C L J 571; 23 OWN 833; 20 Cr L J 661 ... 

•Lahore High Court 

•Patna High Court 

•Madras High Court 

10 L W 7: 37 M L J 238; 11919) M W N 654 ... 
•Madras High Court 
220C60-1DPLR (J. C.) 70 
17 A L J 1025 
•Allahabad High Court 
20 Cr L J 561 

•Lower Burma Chief Court 

•Madras High Court 
290 LJ 664 
15 N L R 151 

20 Cr L J 718; 17 A L JJ1050; 1 U P L R (IT. 0.) 
134 

74 PR 1919 
87 P R 1919 
1 U P L R (,B. R.)1I4 
10 L W 67 

37 M L J 139; 17 A L J 925; 23 C W N 986; 21 
Bom L R 867; (1919) M W N 655; 10 L W 
451; 20 Cr L J 693; 46 I A 176; 26 M L T 408; 
1UPLR(P. C.) 74 P. C. 

9LW 665; (19'9) M W N 409; 37 M L J 166; 
26 M L T 96; 42 M 711 

9 L W 345; 25 M L T 360 
•Patna High Court 

10 L W 140; (1919) M W N 535 
•Lahore High Court 

10 L B R 26; 12 Bur L T 116 
(1919) M W N 805 
29CLJ607 

21 Bom L R 779; 43 B 769 
17 A L J 883; 20 Cr L J 642 
20 Cr L J 630 
36MLJ106 

60LJ3 9 
•Madras High Court 
20 Cr L J 727 
20 Cr L J 698 
60LJ311 


998 

380 

263 

514 

597 

845 

656 

485 

337 

866 

434 

986 

829 

101 

632 

628 

49 

296 

614 

673 

933 

798 

850 

545 

230 

456 


209 

525 

465 

105 

619 

179 

650 

938 

650 

516 

418 

390 

609 

858 

928 

887 

666 

837 
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INDIAN CASKS. 


[1919 


Bahai Singh v. Emperor 
Baliar Khan v. Kishen Chand 
Bahroomal v. Mazar 
Baikuntha Nath v. Chaitanya Charan 
Bajrantr Lai v. Bialuna Dat 
Balak Mahton v. Mathura Ram Dubey 
Balkissen v. Dobi Singh 
Balmakund v. Bishwa Nath Singh 
Bansi Singh v. Sheonandan 
Banwarilal Singb v. Dwarkanath Missir 
Baraik Radha Nath Singb v. Davendra Nath Sahi 
Deo 

• • • 

Barkat-un-nissa Begam v. Mahboob Ali Mian 

Baroda Dasi t. Upendranath Mandal 

Bashir Ali v. Emperor 

Batwa Khan v. Emperor 

Behramsha Uatanji v. Emperor 

Benaik Rao v. Putain Singh 

Bhudai Sahu v Manowar Ali 

Bhagirathi Shukul v. Rabi Pratab Narain 

Bharat Indu v. Mohammad Mustafa Khan 

Bhaunath Gir v. Bihari Lai 

Bhikhabhai Muljibhai v. Panachand Odhavji 

Bihari Lai v. Amin Chand 

Bijoya Kanta Laliiry Chowdhury v. Kailash Chandra 
Bhowmik 

• • • 

Bipati v. Ram Bakbsh Singh 
Bipradas Pal v. Azam Ostagar 
Bir Kishoro Hoy v. Emperor 
Bishambar Nath v. Parbati 
Biswambhar Mandal v Nasarat Ali 
Bogisetti Akka Nagamma v. Panganama Krishna 
Rao 

Briji Kessoor Laid v. Othcial Assignee of Madras ... 

I 

Byramji Pudutnji v. Emperor 
Byramji Pndumji v Emperor 
Chab Nath v. Debi Prasad 
Chagan Raj v. Hera Lai 
Chainrai v. Devibai 

9 0 0 

Chairman of the Corporation of Calcutta v. Pagli 

Chance, W. v. Biswanath 

Chanderbati Kuer v. Gorey Lai Singh 

Chandika Bakhsh Singh v Widow of Jagan Singh 

Chandika Prasad Singh v. Kalu ° 

Chandra Kanta v. Behari Lai 

Chandra Kishore Hadi v. Sheikh Kudrat 

Chandulal Ranchhod, In rc 

Chauhan v. Bihari Lai 

Chellaram Khialdas v. Kimatram 

Chengalraya Chetti v. Raghava Ramanuja Doss 

Chhakowri v Secretary of State for India 
Chidambaram Pillai v. Duraiswamy Chetty 
Chidambaram Pillai v. Meenakshiammal 
Chilukuri Narasimhacharyulu Garu v. Zamindar of 
Bobbili 

Chockalinga Nayakau v Arunchalam Chettiar 

Chuni Lai Ualdar v Makshada Debi 

Cunniah v. Gopal Chettiar 

Darbari Lai v. Roshan Lai 

Daroga Chowdhury v. Emperor 

Darogi Chamar v. Emperor 

Dawarka Prasad v. Makhu Lai 

Debi Singh v. Emperor 

Deivasikamani Nataraja Desikar v. Valliammai Achi 
Deoram v. Rukhmmi Bai 
Desraj Singh v. Emperor 


21 P R 1919 Cr ; 20 Cr L J 711 
72 P R 1910 
Id S L R 92 
''Calcutta High Court 
6 0 L J 32 i 
* Patna High Court 

•Nacrpur Judicial Commissioner’s Court 
6 0 L J 337 

•Patna High Court 
29 C L J 577 

(1919) Pat 278 
17 A L J 1068 
“Calcutta High Court 
20 Cr L J 609 

20 Cr L J 571 

21 Bom L R 742; 20 Cr L J 665 
17 A L J 1052 

4 P L J 645 
1UPLIKB. R.)10 
17 A L J 167; 41 A 316 
(1919) Pat 257; 4 P L J 416 
21 Bom LR 770; 43 B 707 
•Lahore High Court 

23 C W N 563; 46 C 771 
1 U PL R (J C) 7 
46 C 441 

4 P L J 423; 20 Cr L J 679 
88 PR 19.9 
1 “Calcutta High Court 

10 L W 153; (1919) M W N 536 
37 M L J 244; 26 M L T 221; (1919) M W N 795; 
10 L W 610 

21 Bom L R 761; 20 Cr L J 697 

21 Bom L R 759; 20 Cr L J 624 
1UPLR iB. R.)7 

29 C L J 603; 20 Cr L J 729; 24 C W N 104 ... 
13 S L R 144 

23 o W N 911; 30 C L J 130; 20 Cr L J 607 ... 

12 Bur L T 105 
4 P L J 7C0 
60LJ331 

22 OC 82; 1 V PL It (J. C.) 41 
•Calcutta High Court 

, *Calcutta High Court 
21 Bom L R 766; 20 Cr L J 6S7 
1 U P L R . J. C.) 14 

13 S L R 135 

37 m l j ioo ;;; 

"Patna High Court 
I 10 L W 31; 26 M L T 114 
I “Madras High Court 

10 L W 178; 26 M L T 53; 1 ’919 M W N 599 
, (1919) M W N 353; 26 M L T 262 

23 C W N H 2 

(.919) M VV N 613; 26 M L T 242 

1 U P L R (H. C.) 18 

20 Cr L J 638 

20 Cr L J 645 

•Patna High ^ourt 

20 Cr L .) t)25 

37 M L J 23 ‘ '* 

•Nagpur Judicial Commissioner’s Court 
20 Cr L J 704 


791 

845 

S70 

936 

849 

267 

153 

851 

692 

825 

681 

684 

562 

273 

59 

489 

901 

125 

238 

836 

723 

682 

346 

575 

98 

412 

599 

609 

355 

746 

979 

665 

288 

178 

889 

916 

223 

925 

508 

449 

156 

436 

480 

607 

513 

899 

569 

990 

325 

842 

1001 

239 

309 

879 

32 

398 

421 

241 

385 

9L4 

744 

072 
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Dewaji v Amn'ta 

Dhania v. Hakayat Pandey 

Dhar W.-v. Htoon May • ' ! ‘ * 

Dinabandhu Naudi v. Mannulal Parik 

Dihbai Jijibhoy Khambata, In re 

Din\j Yesu Desai v Shripad Baji Garwaro. 

Diwan Chand v. Bedha Ram Devi Dial 

Dood Mehar Bibi v. Asrnb Ali 

Dukhno v. Munshi Sahu 

Dunyapat v. Emperor 

Durga Devi v. Rair Nat** 

Dwarka Nath Das v. Kangali Cliaran Sahu 
Ektar Sikdar v. Wajuddi Tati 
Emperor v. Asghar Ali 

- v. Dhani 

-v. Dhondya Dudya 

--— v. Mohomed Naqi Husain 

-v Nand Kishore Prasad 

-v. Nathu Ram 

-v. Nurul Hasan 

-v. Rupa 

Fateh Khan v. Muhammad Isa 

Firm of Ratanchand-Ramkiskandas v. 

Dunichand 

Fong Kun v. Emperor 


Sahirain 


Gaddam Paramasivudu v. Mulakala Subbanna 

Gaj Kumar Chander v. Salamat Ali 

Gajadhar Das v. Ram Sumiran Dube 

Ganesh Rai v. Deo Saran Ahir 

Ganeshi Singh v. Shyam Singh 

Ganga Prasad v. Hayat Mohammad 

Ganga Sahai v Bansi 

Gauri Nath v. Ram Narain 

Gauri 8hankar v. Ganga Ram 

Ghumandi Lai v. Kanliaya Lai 

Girish Chandra Chakrabarty v. Girish Chandra Roy 
Girish Chandra Mondal v. Narondra Nath Haidar ... 
Girwar v. Behari Lai 

Girwar Prasad Singh v. Ramos war Lai Bhagat 

Gobind Ramanuj v. Debendrabala Dasi 

Goharaddi v. Hasain Karikar 

Goiyan Dhangar^v. Sheikh Dondar 

Gokaran Singh v. Ganga Singh 

Gopal Prasad v. Kashinath 

Gopalji Sah v. Manbirti Kuor 

Gopi Nath v. Beni Madho t . t 

Goviud v. Emperor 
Govinda Menokki v. Govinda Kurup 
Govinda Ram Das v. Agent, East Indian Ry 
Gulzari Lai v. Ram Bhajan 
Gur Sahai v. Girdhari Lai 
Guru Cliaran Nandi v. Sarab Ali 
Hamid Fatima v. Bhola 
Hamid Hasan v. Sliakzad Khan 
Hammakke Hongeu v, Kochappa Rai 
Hanuman Bux v. Lai Nilmoni Nath Sahi Deo 
Hanumat Mahton v.Sonadhari Singh 
Har Bakhsh Singh ▼. Nagindra Bahadur Singh 
Haran Chandra Chatterjee v. Corporation of the 
Royal Exchange Assurance 
Hardoo Singh v. Chandka Bakhsh Singh 
Hardwari Mai v. Shambhu Nath 
Hari Pm v. Mi Aung Kraw Zan 
Hari Singh v. Kanohan Mahto 
Haridas Goswami v. Ekkari Konar 


c.) 


15 N L R 140 
♦Patna High Court 
12 Bur 1. T 10S 
♦Calcutta High Court 
21 Bom L R 755; 20 Cr L J 702 
21 Bom L R 720; 43 B 703 
♦Lahore High Court 
♦Calcutta High Court 
4 P L J 428 

20 Cr L J 710; 17 A L J 974; 1 U P L R (II. 
133 

85 P R 1919 
29 C L J 416 
23 C W N 980 

27 P R 1919 Cr; 20 Cr L J 684 

20 Cr L J 721 

21 Bom L R 76«; 20 Cr L J 999 
20 Cr L J 702; 17 A L J 1054 
20 Cr L J 667 

26 PR 1919 Cr; 20 Cr L J 725 
17 A L J 873; 20 Cr L J 575 

22 O C 121; 20 Cr L J 610 
6 P L R 1919; 84 P R 1919 


13 S L R 23 

23 0 WN 671; 29 C L J 524; 20 Cr L J 629; 46 
C 820 

(1919) M W N 465 

17 A L J 1057; 1 U P L R (H. C.) 142 
1 17 A L J 991 
4PLJ692 

♦Allahabad High Court 

22 O C 109; 6 O L J 605 
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In a suit for ejectment, the plaintiff’s case 
was that, the defendant had been put in possession 
for certain purposes by leave and license. The 
defendant denied the license and set up an adverse 
title ; but iu appeal to the High Court it was 
urged on his behalf that it was not proved that 
the licenso was ever granted or revoked: 

Held, that tlie plaintiff having based his case 
upon the license, from the moment the defend¬ 
ant repudiated the license and sot up adverse 
possession, it was no longer possible for him to 
rely upon the license or to deny its revocation, 
and that his position was that of a trespasser 
without any defence unless he established his 
title by adverse possession. 

On the defendant's plea of adverse possession 
the lower Appellate Court, holding that the onus 
jay on the. plaintiff to prove not only his titlo 
out also his possession within twelve years of 
the suit, dismissed the suit. In appeal to the 
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Held, that the decision of the lower Appellato 
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onus of establishing a title to property by reason 
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Trespasser, whether possession of, ad¬ 
verse to collaterals. Sec Limitation Act, 908, 
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Agra Tenancy Act (II of 1901), ss. 4 

(2), 19, 58 — Orovc held on yearly rent — 

Tenancy, whether established — Ejectment — Jurisdic¬ 
tion of Revenue Courts. 

D, tho grantee of some laud, planted a grove 
thereon; after his death D. was admitted as a tenant 
on payment of a yearly rent. ITo continued to pay 
this rent from iS99 till 1910 when the present defend¬ 
ant sued in the Revenue Court and obtained a 
decree for his ejectment, the Board of Revenue 
holding that, though the grove in question was not 
“land” within the meaning of the Tenancy Act, a 
decree for ejectment could be given on tho ground 
that D came in after the death of the original 
grantee, not ns his heir and not under the same con¬ 
tract as would bind him and the original grantee, but 
simply as a tenant paying rent from year to year. 
D. thereupon brought the present suit to obtain a 
declaration that the decree of the Board of Revenue 
was illegal being one which the Revenue Courts 
had no jurisdiction to pass : 

Held, that a grove-holder such as I). was a non¬ 
occupancy tenant and the Revenue Courts had the 
power to eject him, and that the decision of the 
Board of Revenue was in no way illegal. A Rame- 
s har Singh v. Madho Lal, 17 A. L. J. 971 191 

- ss. 4 (3), (5), 95 (b)-L essee of right 

to cut grass, whether tenant—Occupancy rights, ac¬ 
quisition of — Ejectment—Suit for declaration oj class 
of tenancy, maintainability of. 

Under section 4 (3), read with section 4 (5), of 
tho Agra Tenancy Act the lessee of a right to cut 
thatching grass is a “tenant”, though not a tenant 
of an agricultural holding. Tie cannot acquire occu¬ 
pancy rights or be ejected by a Revenue Court, but 
he can sue for a declaration as to the class of 
tenant to which he belongs under section 95 (6) of 
the Act. U P B R Si !er A lam Khan v. Muham¬ 
mad Said Khan. 1 U. P L. R (B. R ) 1 1 228 

-SS. 4 (3), 67 — Rent, whether includes 

nazrana— Ejectment or. failure to agree to amount of 
i nzrana fixed, whether permissible. 

Rent in section 4 (3 1 of tho Agra, Tenancy Act 
includes nazrana, or whatever is paid on account of 
land, and does not mean merely annual rent. 

Where a suit is brought for ejectment because tho 
tenant will not pay as much nazrana as is demanded, 
the tenant can take the plea authorised by section 
67 (1) of the Agra Tenancy Act. U P B R Jai 
Dayal v. Kemo Prasad Singh, 1 C. P. L. R. 
(B. R.) 24 409 

- . — SS. II, 12 — Landlord and tenant — 

Ejected tenant, lease to relation of, whether continues 
tenancy. 

Whero a tenant is ejected by his landlord 
and a lease of the holding is given to a relation of 
tho ejected tenant such lease does not amount to a 
continuation of the tenancy, in spite of the fact 
that tho ejected tenant continues to cultivate either 
as sub-tenant or partner in cultivation U P B R 
Sahu Ajit Prasad v. Jaithu, 1 U. P. L. R B. R ) 11 

225 

-S. 2 I — Mandidhari rights, purchaser of, 

position of — Right, whether transferable. 

Mandidhari rights are not transferable, and a 
purchaser of such rights is in no higher position 
than a non-occupancy tenant. The fact that the 
purchaser of such rights has redeemed a prior mort- 


Ag-ra Tenancy Act—coutd. 

gage of the same and has entered iuto cultivation 
himself would not improve his position. U PB R 
Bhagiratui SiiUKor. v. Rahi Pratah Narain Singh, 
1 U. P L. R. (B. R * 10 238 

-s. 22 (e) — Occupancy holding—Succession 

—Collateral assisting in cultivation — Co-sharer — 
Right of such collateral to inherit. 

A person, collaterally related in the male lino to 
an occupancy tenant, who assists in cultivating tho 
land is a co-sharer in the cultivation, and on tho death 
of the tenant is entitled, under section 22 ( e) of tho 
Agra Tenancy Act, to inherit his occupancy rights, 
his right being in no way affected by any proceedings 
of tho landlord against a person who has no rights 
in the holding U P B R Ram Jatan v. Rama 
Prasad, 1 U. P. L. R. (B R.) 4 186 

- SS. 25 (4), 66 (I )—Joint tenants, 

male and female— Female tenancy—Power of 
Court to grant time for eject meat oj sub-tenant — 
Discretion, exercise oj—Appellate Court, interference 
by. 

The mere fact that one of several joint tenants of 
a holding is a female is not sufficient to constitute 
it a female tenancy within the meaning of section 25 
l4) of the Agra Tenancy Act. 

The power to grant time under section 66 (1) of 
the Agra Tenancy Act to tenants to eject sub-tenants, 
is discretionary with the Court and, when judicially 
exercised, will not be interfered with in appeal. 
U P B R Cham Nath v. Deri Prasad, 1 U. P. L. 

It. (B. R)7 178 

- S. 34, suit under—Limitation. See Land¬ 
lord AND TENANT 469 

- SS. 43, 44 — Landlord and tenant — 

Enhancement of rent — Assessment, mode of. 

Under tho law, rents can only be enhanced in 
accordance with prevailing rates, an assessment of 
fair rates is unknown to tho law. 

The method of deducing tho prevailing rate of 
rent of land is to take the average rate, or the 
medium rate, the average rate being calculated 
with reference to the area held at each rate, and 
not a mere arithmetical average of tho various rates. 

Per Ferard, S M —It is open to tho Court to count 
from its calculation of medium rates “fancy” rates on 
tho one hand and nominal or obviously favourable 
rents on tho other. U P B R Muhammad Abu 
Baker Khan v. Bala, 1 U. P. L. R. (B. R.) 23 

405 

-s. 167 — Order of Assistant Collector — 

Revision, whether lies — High Court, power of interfer¬ 
ence of. 

The High Court lias no power to entertain an 
application for revision against an order passed in 
appeal against the decision of an Assistant Collector 
in a matter covered by the provisions of section 167 
of the Agra 'tenancy Act A Gaj Kumar Chancer 
t; Salamat Ali 756 

-S« l 57 Restituti m, application for, dis¬ 
missal >>f — Revision High Court whether can in¬ 
terfere 

An order ina le by an Assistant Collector rejecting 
an application for restitution, however erroneous, 
is not open to revision by the High Court A 

Pohkar v. Ham Lal 640 

- S. 177 (f)— Jurisdiction , plea of, decision 

of—Appeal — Court, proper. 



1012 

Agra Tenancy Act— 


JfJJJiAJM OASlb 


[1919; 




When* ;t defendant raises tho j»I<»n fliai thr» suit 
is not rogni/able by a Rovenue Court and tliat Court 
overrules tho objection and gives a decision upon 
tl.e merit 9 , an appeal lies, under section 177 (i) of 
the Agra Tenancy Act, to the District Judge A 
Gokaran Singh i\ Ganca Singh 779 

" S. 1 85 — Revision — Ii'tn i'il of Revenue 

poicer nf interference of-(Sr.,$s and /Hilpalde error 
ul lair —Hint,the of Inv , whether sufficient ,j,,,uiih 
t'>r interference. 

It is only in cases of gross and palpable errors of 
law involving substantial injustice that the Board 
of Revenue will interfere in revision beyond the 
strict wording of section 185 of the Agm'Tenancy 
Act Mere mistakes in law do not warrant ^visional 
action. U P B R Janki Pra*ai> c. Lii a 1 IT P 
L. R. (B. R. 5 ’ |5| 

St 193 («l) — Appeal, whether lies from 

order. 

Orders, as opposed to decrees, under the Agra 
Tenancy Act are not appealable. U P B R 
Tubak Khan > Bhcrnesh Partai* Singh. 1U F L 
R. (B K ) 12 241 

— —s. 194-/. case by some of sc vend cu*sharer$ 
— Tenancy, whether constituted. 

To constit ute a tenancy under a lease, the lease must 
bo granted by all the co sharers A lease by anv 
number of co-slmrers short of the total number would 
not operate to constitute a tenancy. U P B R 
Pirthi Singh^Bi da, 1 u. P. L. R (B. R ) 5 146 

* 9Q~ Imperfect partition — Lambardar 
second, not appointed—Payment of rent to e.cistinq 
lambardar, effect of. J 

Where a village is imperfectly partitioned but a 
second lambardar is not appointed, the existing 
lambardar remains the lambardar , and if rent is paid 
to him in good faith, the tenant is protected bv 
section 19.8 of the Agra Tenancy Act. U P B R 
Thaklr Din c Uayali, 1 U. P. L R. (B. R) 4 

Allen enemy, debt due to—Interest, whether 
suspended during period betaeen outbreak ../ U ar and 
giant oj license. 

Where a debtor is under an obligation to pav 
mterest to an enemy firm, such obligation is not 
suspended between the date of the outbreak of 
war and the date when the firm is granted a license 

to conclude certain transactions. B Yalli Mahomed 
-Abu i\ Bertholi> Bkik, 21 Bom. L. R. 785 522 

A li a £ a $« d n Hlfirh Court Rules, Part 

■ It r. Carrying on family business, whether 

amounts to entering into trade or business. 

The carrying on of a family business by a Vakil 
which has been in existence fora long time, doe<= not 
amount to entering into any trade or business within 
the yeaning of the second paragraph of rule 26 
Pan II, of the Allahabad High Comt Rules. ’ 

Before a Vakil embarks on any commercial 
transactions he should give notice to, and obtain 1 

T^kT'raT <f ’ thG HighCourt - A Ram Sard, 

Alluvion and dilution— innjiord 

tenant — Submergence of land leaeed-Reformation 
in situ, effect of-Rent, non-payment of—Third person 

tTfutfmZ accre,ion ’ rt9ht of - Bc '^‘ 


the 
v. 


Alluvion and diluvion-coneid. 

The defendants obtained a lease of certain land in 
18/n from tho Government, and in the same year 
tlm and was submerged in the river and re-appeared 
in 190.. n.inng the period of submersion the 
defendants did not pay any rent, but when that land 
re-appeared, they took possession of it as re¬ 
formation in situ of land which they held under 
the lease and which had boon submerged in the 

nver The plaintiffs claimed the land as accretion 
to their ranyati jute land: 

Ibid , ( 1 ) that as the land was reformation in situ 
it could not be claimed by the plaintiffs as accretion 

to their rnu.ati jote land: 

(lint h, the nircmistancoscf the case, it was 

(lilhcult to hold that the rights of the defendants 

wore subsisting at the time when the land re- 
appeared: 

t3) that the Government, as owner of the khas 
nrofA ’ ; Wa "f n u* M d .!° the lanc, | and ^defendants, 

professing to hold it as tenants under the Govorn- 
inentaml .n assertion of the same right in which 
the\ held under the lease before the submergence 

Gove° r ^“ :; VC r eU J ,tle ^ l ° 8Gt Up the ri ^ ht9 th ° 

z mr 0 ' '■ tar,n ' 

A ?? e, } a ™ en '; 0f P'alnt, when lobe”* 
ed. Srr Civn, 1 ruchurk Coor, 0. IT, a. 2, 0. VI, 

' 4S4 

~ °f Pleading'S, whether can be allowed 
m second appeal Sec ,vn rocedi-rb Cope, O. 

*2E?SSS —'• 


Appeal (Civil) - Abatement— Joint decree - pralh 

T incda (,ecree 

obtain a share in certain land A Proprietors to 
filed in tho PI,;' C . I • • A second appoal was 
the • f Coui ?- a “ d appeared that, before 

bile s had d ^d 8 ^ ’ ° ne ° f lhe P ro P r, ctor decree- 

r Xd tl ^^—“pseStc^hl ^ 7 

2 b r P ^ h r^ 

not S tnT "2,“^ C0: ' 1 ‘ 1 

Sarjit, 67 P. R 19I<T them * P Jam » a £ 

, consolidation G J, whether pennis^ll- 
Pecumarg cubin'ion-Bench of two Judges, hearing 

Where in separate suits between the same parties 
separate decrees are prepa ed and there is a separate 
appea! agamst each decree, the appeals cannJHor 
the purposes of pecuniary jurisdiction, be consolidat- 
ed, so as to make the appeals triable bv a Bench 
consisting of two Judges. O Tika nil n 

K.shex, 6 O. L. J. 2«7 DA:> 1 ’ Rad » a 

- by ex parte defendants, effect of. See Civir 
Procedure Code, s. 115, Set. II, Para. 16 
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- — -— Death of parties —Personal action—Right to 

sue, whether survives—Abatement of appeal. 

Where both parties to a suit die during the pen¬ 
dency of an appeal by one of them, and the action 
is a purely personal one, as for instance, a declara¬ 
tion that the defendant is not the lawful wife of 
the plaintiff, the right to continue the appeal does 
not survive to the representatives of the deceased 
parties. P Anaxd Bahadur r. Hardil Aziz, 87 P. 
R. 191!) 545 

- Death of sole appellant—Failure to bring 

representatives on record, effect of. See Civ’ll. 
Procedure Code, O. XXIT, r. 3 591 

•, dismissal of, without notice to appellant — 


' * I » 

Remedy of appellant. See Civil Procedure Code, 

ss. 115, 151 540 


- Documents rejected by trial Court — Appel¬ 
late Court , power of, to admit documents — Addi¬ 
tional evidence. 

Where a trial Court refuses to admit documents 
tendered to it in evidence, it is open to the Appellate 
Court to ‘ulmit them after proof Such admission 

does not amount to receiving additional evidence_O 

Kader Bux v. Beni Madiiab Sen 


— ■ - - Fraud, plea of, whether can be raised in 

appeal — Appellate Court, duty of. 

An Appellate Court ought not to allow a plea of 
fraud to be raised at the hearing of an appeal before 
it, which was not rais 'd in i he trial Court nor in 
the grounds of appeal, without giving the opposite 
party an opportunity of rebutting the plea. G 
Girish Chandra Chakravakty v. Girish Chandra 
Roy 501 

-from order setting aside ex pirte decree, 

whether lies. See Civil Procedure Code. 0. IX, 

r 13 901 


-order accepting payment after date fixed, 

not open to, if decree not put into execution See 
C iviI. Pri cedure Code, s. 47 401 

, order dismissing, for non-payment of 


~ ~ mm 

process-fees, whether appealable See Civil Pro¬ 
cedure Code, 1908, 6. 115, 0. XLT, rr. 18, 19 

179 

Order made under Order XXT, rule 97, 


w r 

Civil Procedure Code,. not open to. See Civil Pro¬ 
cedure Code, e. 47 


Order not appealed against, effect of. 


An order passed in appeal which is appealable bat 
agiinet which no appeal is filed, becomes final and 
must be given full effect to irrespective of whether 
that order was right or wrong U Sara da Sundari 
Dasya y. Gangahari Saha, 4C C. 73S CO I 

-, right of, whether affected by failure of 

Court to prepare decree. See Civil Procedure 
Code, s 83 479 


- to His Majesty in Council, whether < rder 

of High Court directing subordinate Court to 
exeoute decree open to. See Civil Procedure 
Code, ss. 2 (•-), 47, 109 461 

to Privy Council—Method of determining 

n _ s~«_ n ^ 


value. See Civil Procedure Code, b llo 

-to wrong Court under advice—Time spent 

in prosecuting appeal, exclusion of. See Limitation 
Act, 19C8, s. 6 


■-, whether can bo maintained from pre¬ 

liminary decree after passing of final decree. See 
Civil Procedure Code, s. 97 697 

•, whether lies from order granting review. 


See Civil Procedure Code, O X.-lli, r i 
-, whether lies from order returning applica¬ 
tion for le-ive to sue as a pauper. See Civil Pro- 
cedure Code, s. 115 6 S6 

-, whether lies from order under s 193 («>, 

Agra Tenancy Act. See Agra Tenancy Act, 1901, 

s. 19 * (a) _ 241 

“ (Criminal) to His Majesty in Council 
— Practice of Privy Council in criminal cases— 
Limitations on Committee’s powers. See Press Act 

19U', ss. 3(1) 4 0), ‘7,22 2 09 

- to Privy Council, whether permissible 

from order under s. 13, Legal Practitioners Act 


-.(second) I 19 

- Discretion, exercise of, interference with, by 

Appellate Court Decision based on erroneous 
grounds -Limitation Act (IX of 1908), s. 5 — 
Appeal fled beyond time —Extension of time — 
Sufficient cause — Delay in taking steps, effect ot. 

Where the law leaves a matter to the discretion 
of a Court, and the Court decides to exercise that 
discretion, and does exercise it, but bases its decision 
upon entirely erroneous grounds, the discretion 
cannot be said to have been exercised in a legal 
and proper manner and cannot be allowed to stand. 

Parties ought not to bo encouraged to defer till 
the very last moment, the taking of a step in the 
course of an action for which a limit of time is 
prescribed by rules, and no indulgence ought to be 
shown to a party who so puts off taking action, if 
by an unexpected accident he exceeds the time 
limit Pat Jahar Mal v. Pritchard, 4 P. L J 
381 


- Document, proof oj—Objection as to mode 

of proof, whether can be taken in second appeal 
— Civil Procedure Code (Art V <>J 19)8;, O. I, r. 13 
— Non-joinder of parties - Objection, when should be 
taken. 

Where the decision of a lower Appellate Court was 
bus? 1 upon findings of fact arrived at on a considera¬ 
tion of cert lin documents and an objection as to 
the mode of proof of those documents was taken 
for the first time in second appeal: 

Held, that as the objection was not takon at an 
early stag" of the suit, i', could not be entertained 
in second appeal. 

An objection as to non-joinder of parties cannot be 
entertained for the first time in second appeal 
C Hridoy Nath Pakui v. Aksiioy Lal Ciiowdbuky 


-- Finding of fact, erroneous, whether can be 

interfered with. 

A finding of fact by a lower Appellate Court 
however erroneous, will not be disturbed in second 
appeal. Pat Purga.n Pande v. Diunpat Tbwari 


-- Findings of Jact on first appeal, finality 

of—High Court, power of interference of. 

The High Courts in India are not entitled in a 
second appeal to go behind the findings of fact of 
the first Appellute Court, unless such findings 
result from the misconstruction of a document or the 


1014 


INDIAN OASES. 


[1919 


Appeal (second; — oonclcl. 


misapplication of law or procedure. P C Midnacik 
Zf.mixuary Co . Lti>. v Uma Citarax Manual, 37 M. 
L. J. I'd9; 7 A L J, 1001 497 

- Finding of fart, uhct'ur ran he challenged 

— Evidence, consideration of—Court, duty of. 

A finding that the plaintiff has failed to prove a 
fact is prima jncic a finding of fact which cannot he 
challenged in second appeal. 

The rule in Oudh regulating the consideration of 
evidence is, that the Court must apply its mind to 
every piece of relevant evidence produced, hut it is 
not necessary for the Court to refer to every portion 
of such evidence. O Gi.pi Nath i. Beni Mai.ho 1 
U. P. L. R. (J. C.) 12 J 73 

- objection score of limitation, whether 

can be taken in. 

Where an application to bring the legal representa¬ 
tives of a deceased party on to the record is granted 
by a trial Court without any objection being taken 
thereto on the ground of limitation, an objection 
that the suit had abated by the application not 
having been made within the prescribed period 

cannot be entertained in second appeal. IYI Au u' 
Lakmimi Xakasimiia Sastrcli' v Venkata Nara- 
8AMMA 614 

“Question of law, whether can be raised 
for first time—Question of fact, whether can be 
raised 125 

- Point taken for first time - Conside,atwn 

of. 

The High Court in second appeal, is not bound 
to consider a ground of defence not taken in the 
lower Courts, unless perhaps, it is a question of 
limitation arising out of proved „ r admitted 
facts. 

In an action in ejectment the High Court will-not 
consider the plea of want of proper notice to quit, 
if the same was not uiged in the lower Courts and 
was not decided by them IVI Venkataitif.h r 
Ramaswami AI VAR, iO l. W. 137;- (19 9; M W N 

511 517 


whether a trial 


~ ’ whpt ‘: e , r -'f fact, based 

inference wh'ch contravenes Statute, can P i„ 
quest.oned m See La- utoau am, Tl , , , r 4 ,“ 

. w ' ,eth 0 cr lioR from appellate eider 

)U 7 P “ ,n vn T lo‘ V 0 PR ' r ,tKDl RE Code, ss. 21 
R 1 (e) ’ ’ °- XLI ' R 3:, > O. XLIII 

Approver, statement of, value of p, 

.ion, absence of, effect of. See pSa?^,^ 

nanCCS - S " Lau -p ?, 9 

Arbitration— ^uurd—Decree „„ 

T n ,°'J arly 10 decree, whether can enforce i>7 
1 l<untill as a party to an 

but was not a party to 7 the decre^which foil'"‘I 
upon the award Ho now sued m"?/ T d 

rights under the decree: o enforce Ins 

defreo’couH only enforced ** tb ° 

were parties to it. O Bajrxnv r ? r* pe^ons who 
Dat, 0 O. L. J. 322 * AM ' Lal r - Brahma 

Aicard Costs including f eo „f P? 9 
tore awarded to one -fv/J, 


Arbitration —conoid. 

« 

before preparation of decree-Court, power of, to fie 
fee alter preparation of decree. 

Where an arbitration award provides for the pay¬ 
ment by the plaintiff of the costs including the 
arbitrators’ Ice, but the Court omits to fix the feo 
before the decree is prepared, it is open to the 
Court to fix the fee after preparation of the decree. 
A Wilson v Jagmaxdir Das 653 

Court, reference to, as arbitrator—Refer¬ 
ence by some only of parties validity of. See 
Civil Proof di re Cmdk.s. 116.Sch.II, Para. 16 569 
—Part/j denying contract, remedy of—Procedure 
Injunction, interlocutory , when can be granted. 
Where a dispute is referred to arbitration under 
a clause contained in a commercial contract, and 
one or o her of the parties to that contract seeks 
to impeach it upon equitable grounds, such as 
fraud, mistake or surprise, and seeks either to 
ha\e it set aside or to have it rectified, in such 
a case the Court will, and should, restrain the 
arbitration proceedings until the question of the 
contract out of which they arise has been deter¬ 
mined by the Court. 

Vi here, however, a party denies the contract 
altogether, his course is to lot the arbitrators do what 
they like, to wait till there is a question of the award 
being enforced, and the moment he gets notice that 
the award is going to be filed or has been filed to 
object to it. It may be prudent in such a case to 
inform the arbitrators of the objection to their juris¬ 
diction and that, it the award is filed without due 
notice to the objecting party, such ns the lawrequiros, 
and if, as the result of that, execut ion is levied, then 
Hie arbitralors max in ike themselves liable in 
damages, if the party is successful when he moves 
the Court to take the award off the file. 

Where the proceedings will be a nullity and futile, 
although vexatious, the Court will not grant an 
interlocutory injunction. C Sardarmdll Jkssraj v. 
Aoar l hand M a data A Co , 23 C W. N. 811 588 

■ “• reference to—Party not joining in written 

application but accepting arbitration orally and 
taking active part t n proceedings, position of — Objec- 
hon that appheation was n«f signed, maintain- 
abii ity oj — Estoppel — Revision — Interlocutory order 

—High Court, power of interference of. 

Where one of the parties to a suit did not join in 
a written application for tho case to be referred to 
arbitration but made an oral application accepting 
the arbitration, and took an active part in the 
proceedings: 

Held, that he was estopped from objecting to the 
legality of the proceedings on the ground that he 
did not sign the application for reference to arbi¬ 
tration 

Ordinarily, an interlocutory order is not li a ble to 
be interfered with in revision: Where, however- great 
or irremediable injury might result, the High Court 
"'*11 interfere with such an order. P Gauri ShaNKaR 
v. Ganga Ram, 77 P. R. 1919 859 

Arbitration Act (IX of 1899), ss. 4 

(a), 19— a rbitration, reference to—Suit by one 
party—Stay of suit, order for—Court competent to 
pass order— Award, validity of. 

K., a Shroff at Multan, entered into an agreement 
with L. I). and Co, a firm at Karachi, to finance their 
Multan Agents The agreement contained a clause 
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for submission of differences to arbitration K. made 
a demand on L. L). and Co. in connection with an 
advance made by him. L D. and Co, on Utli May, 
refused to meet the demand, claimed arbitration, 
appointed an arbitrator and called on K. to appoint 
his arbitrator within 7 days. K. made no reply and 
L. D. and Co. appointed a second arbitrator on 
behalf of K, and on 21st May informed K. On 23rd 
May K. repudiated the arbitration and tiled a suit in 
the Court of the Sub-Judge at Multan. L. D. and Co. 
proceeded to arbitration in Karachi and on 7th Juno 
an award was made and L. D. and Co. made an 
application for the award to be tiled under the 
Arbitration Act On 4th August theSub-Judge stayed 
the suit. It was contended that the case was not one 
to which the provisions of the Arbitration Act 
applied, that the award was invalid by reason of a 
concurrent suit in the Court of the Sub-Judge of 
Multan, the arbitrators having no jurisdiction to 
proceed after the suit was filed; that the stay order 
made by the Sub-Judge of Multan was incompetent 
as no such order could bd made after a reference to 
arbitration 4 ml the order did not validate the arbitra¬ 
tion pioceedings, and that such order could only be 
made by a District Court: 

lield, (I) that the Arbitration Act applied to the 
case and the fact that K. resided in an area where 
that Act was not applicable did not affect the matter, 
as his suit could have been instituted at Karachi 
where the firm on whom he made the demand carried 
on business and where that Act was applicable; 

( 2 ) that the mere fact of a suit being filed did not 
invalidate arbitration proceedings, aud as the Court 
made a stay order, the effect of which was to decline 
jurisdiction in favour of the arbitrators, the award 
was a valid award and the Court hod jurisdiction to 
allow it to be tiled. 

Per Prattj J. C., (1) that the stay order made by the 
Sub-Judge was an order which I 10 was competent to 
make either before or after reference and award; 

(2) that upon a proper construction of section 4 (a', 
read with section 19, of the Arbitration Act, the 
Court which could make the stay order was the 
Court in which the suit was pending and that, there¬ 
fore, the Sub-Judge was competent to make the 
order. S Khillookam Lokuram v. Louis Dreyfus 
& Co., 13 S. L. R. 8 130 

- ss. 4 (a), 19 —Reference to arbitration 

— Suit filed by party to reference—Stay of suit, 
order for— Jurisdiction —Application for stay — 
Court, proper—Interpretation of Statutes — Lcgis- 
lativc Council, proceedings of, whether can be referred 
to. 

Per Pratt, J. C.— An application under section 19 
of the Arbitration Act for stay of a suit should bo 
made to the Court trying the suit. 

Proceedings of the Legislative Council cannot bo 
referred to as an aid to the construction of a par¬ 
ticular section or sections of a Statute, but they may 
bo roferrod to for the purpose of ascertaining the 
objeot of a Statute. 

ter Crouch, A. J. C. —An application under section 
19 of the Arbitration Act to stay a suit pending in a 
subordinate Court must bo made to the District Court 
to which such Court is subordinate. 

Per Hayward, A. J. C .—The jurisdiction to grant or 
rofuse stay of a suit nnder. section 19 of the Arbitra- 


Arbitration Act— coucld 

tion Act js vested not in the Court before which the 
suit is pending but in the District Court specially 
designated to be the Arbitration Court under the 
Arbitration Act. S Firm of Ratanchan d-Ram- 
kishandas v. Saiuram-Dunichand, 13 S. L. R. 23 

139 

Arms Act (XI of 1878), ss. 19, 20— 

Chhavi , whether “arm"—Possession of chhavi, whe¬ 
ther ('fence 

To determine whether a particular instrument is 
an arm within the meaning of the Arms Act, the 
real test is whether it is usually employed for the 
purpose of offence or defence. 

The possession of a chhavi is unlawful under the 
Arms Act P Jinda v. Emperor, 10 P. L. R. )9I9; 
20 Cr. L. J. 677 193 

Attachment of equity of redemption 956 

--— in execution of decree, effect of, on 

reversioners of judgment-dehtor. See Civil 
Procedure Code, ISOS, O. XXI, rr. 58, G , 63 

157 

- of land—Refusal of Collector to intervene, 

effect of—Court, whether can make temporary 
alienation. See Civil Procedure Code, (>. XXI, 

k. 11 356 

-— set aside by mistake, restoration of, effect 

of. Sec Execution ok decree 343 

Attestation, valid, what is. Sec Evidence Act, 

8.71 830 

Award, decree based on, whether can bo re- 
viewed. See Civil Procedure Code, O. XLVJI, 
k . I, Sen. II, Par 12 696 

Banker —Deposit, suit to recover —Limitation. 

See Limitation Act, 1908, Sen. I, Art. 60 25 

Benami purchase by Police Officer while in 
service, validity of. Sec Contract Act, s 23 I 53 

-- transaction —Benauiidar, whether can sue for 

possession of immoveable property without joining 
beneficial owner. 

A benamidar is entitled to maintain an action for 
recovery of possession of immoveable property in 
his own name, without joining the beneficial owner as 
a party to the suit. Pat Goiyan Dhanoar v. Sheikh 

Gonoar 324 

- transaction—Fraudulent intention to defeat 

creditors—Fraud not carried out—Real owner, whe¬ 
ther can recover property. 

A transfer which is merely colourable and made 
with the intention of defrauding creditors can always 
be set aside by the transferor at any time before the 
fraud has actually taken place. But if the fraudu-. 
lent intention has succeeded, the Courts will not 
assist either party claiming under such a transaction. 
Pat a hmed Husain v Ghulam Ali Asghar 866 

--transaction effected in order to defeat 

creditor, whether can be attacked by real owner. 
bee Hindu Law—Joint family 402 

Bengral, Agra and Assam Civil 
Courts Act (XII of 1887), ss. 18* 

21 —Suit valued at less than Rs. 6,000 — Appellate 
Court , whether entitled to award decree beyond 
pecuniary jurisdiction. 

The plaintiff brought a suit claiming specific 
damages which he estimated at Rs. 4,199, and for 
such otlior damages to which, on inquiry, he might be 
found entitled. It appeared after inquiry that hs 
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Bengal, Agra and Assam Civ.*! 
Courts Act — 'held. 


was entitled r<> a much largci sum tlian ho ban 
claimed and tho District Judge. on appeal, awarded 
him Bs. i 1,11 o-S-0 as damages In appeal to fie* 
High Court the defon-iant objected that as rip- 


amount awarded exceeded the pecuniarv limit 
of the appellate jurisdiction of the Ui-trict Judge, 
which was limited t<> suits of the value of less than 
Rs -V CO. he had no jurisdiction to award a sum in 
excess of that amount: 

Held, that as the valuation <•! tin -mil did m-t 
exceed Rs 5,000 the District Judge had jurisdiction 
to entertain the appeal and once having assumed 
jurisdiction, he legally had jmisdiction to make a 
decree for damages for a sum exceeding Rs. 5,00", 
his original jurisdiction being unlimited. Pat 
Satya Kinkak Sahana v. Sun .a Prasad Singh, 4 P. 
L J. 417 452 

Bengal Alluvion and Diluvion Re¬ 
gulation (XI of 1825), S. 4-.4cc 

what i' — Hi pa nan right* — Cu-tom —Itoundaru be¬ 
tween estate* ■ Deep '‘ream, vhetfw boundary— 
Shahabad District. 

After recession and encroachment by tlie river 
Ganges, the land washed away and afterwards re¬ 
formed on the old ascertained site is not land gained 
by increment, within the meaning of section 4 of 
Regulation XL of 

In the Shahabad District, in the I .calitv on the 
south bank of the river Canges, where the Maharaja 
of Dumraon owns a large tract of land, there is no 
custom by which the deep stream • >f the river is 
recognised as the boundary between estates on each 
side of the river Pat Laciimi Narayan Lai. r. 
Kesho Prasad Singh 147 

Bengal Drainage Act (VI B. C. of 
I8b0), SS. 2, 42, 4+A, 50 -Rent-free 

holder , whether tenure holder—Payment by land¬ 
holder — [tight to recover payment from tenure • 
holders. 

A rent-free holder comes within the detinition of 
tenure-holder in section 2 of the Bengal Drainage 
Act. 


Under tho Bengal Drainage Act the owner of an 
estate i3 primarily liable to the Collector for the 
apportioned sum m respect of the drainage costs, 
and a landholder who has made any payment in 
respect of lauds which are held by tenure-holders 
immediately under him is, upon application to the 
Collector, entitled to recover the amount so paid. 
C Peary M oiian v. Sarat Kumar Roy 832 

Bengal t-and Registration Act (VI( 

B. <j. of 1876), s. 78 —Landlord and tenant 
— Rent, suit for — Non-registration of name of pro¬ 
prietor, effect of—Registration before decree, whether 
cures defect 

Non-registration of a person as the recorded 
proprietor of land in accordance with the provisions 
of section 78 of the Bengal Land Registration Act 
is not a disqualification which would deprive him 
of a cause of action; it is merely an impediment 
against his right to recover rent by a decree until 
the provisions of section 78 are complied with. 

Where aplaiutiff in a suit for rent was not regis¬ 
tered as tho recorded proprietor up to the dattTof 
the first Court’s decree in his favour but was so 
rag:stored prior to an appeal to the District Judge: 


Bengal Land Registration Act-coneid, 

li • i. that he was entitled to the benefit of a 
deci from the District Judge if the facts otherwise 
iu>titi*-d a decree being granted in his favour. 
Pat bai a k MaHton v Mathura Ram Di bky 267 

Bengal Land Revenue Sales Act 

'XI of 1859), SS. 25, 26 — Commissioner, 

power of, to annul sale — Jurisdiction—Sale, when 
'here a.r r.v ar, ears, validity of—Specific Relief 
dot (L of IS77),s -i’2 —Relief — Discretion of Court — 

Substantial injury. 

Under section 25 of the Bengal I.and Revenue 
Sales Act the Commissioner has jurisdiction to 
annul a sale which may appear to him not to have 
• •ecu conducted according to the provisions of the Act. 

A sale of an estate for arrears of revenue where no 
such arrears exist is null and void. 

In a suit under section 42 of the Specific Relief 
Act, the granting of relief is discretionary with the 
Court, and the Court will not grant relief unless there 
is substantial injury. Pat Cn ha KowKi i\ Sec re- 
TARN Ot STATt KOK INDIA 990 

- S. 34, application of -Sait by third party 

for relief not provided by Act. 

Section 34 of the Bengal Land Revenue Sales Act 
applies merely to the case of an owner who has 
committed default in payment of the revenue rent 
of his property m 1 who, subsequently, by a suit 
succeeds in setting aside the sale held under that Act, 
and who has applied for and withdrawn the surplus 
purchase-money lodged in the Collecto ate under 
such sale for his own benefit. 

The section has no application to a suit instituted 
by a third party against an auction-purchaser at a 
revenue sale, e g , a suit by the reversioners, in res¬ 
pect of a claim for relief not provided by the Act 
itself. Pat Bansi Singh v. Sheonandan 692 

Bengal Municipal Act (111 B. C. of 
1884), ss. 241,273 — Building Regulations 

of Uiridih Municipality , r. 1-t 2) —Building still 
below plinth level—Conviction for contravention of 
rule, legality of. 

Accused was convicted under section 27J of the 
Bengal Municipal Act for having infringed clauses 
1 and 2 of rule 13 of the Building Regulations of the 
Uiridih Municipality made under section 241 of the 
Act The evidence for the prosecution showed that 

the accused had only laid the foundation a few feet 

below the ground level, the brickwork of which had 
not even reached the plinth level, and there was no 
evidence to show what kind of building the accused 
was going to construct, and whether the main build¬ 
ing when completed would contravene the clauses 
of the rule for infringing which he had been con¬ 
victed, nor had the Municipality taken steps to 
enforce the submission of apian: 

Held, that the conviction could not be maintained, 
because there was in fact no building in existence 
and it was not known whether and where tho building 
would be erected. Pat Shiv Datt Ray e. Satish 
Chandra Ghosh, 20 Cu L. J. 626 386 

Bengal Public Demands Recovery 
Act (1 B. C. of 1895), ss. 10, 12, 15 

32 — Certijicate, execution of—Appeal against order 
in execution, dismissal of—Suit to recover amount 
levied — Limitation. 

In execution of a certificate under the Bengal 
Public Demands Recovery Act the defendant realized 
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Bengal Public Demands Recovery 

Act —eonold. 


Bengal Tenancy Act ~-oontd. 


from the plaintiff certain coats of drainage When 
the certificate was filed and notice issued upon tho 
plaintiff, he did not contest his liability, lie took 
objection only when notice was served in proceed¬ 
ings taken to execute tho certificate, and his 
objection was disallowed. He preferred an appeal, 
which was rejected. Then, within six months of the 
date on which the appeal against flu* order in the 
execution case had been disposed of, the plaintiff 
instituted this suit for refund of the amount realized 
from him in execution of tho certificate: 

Held , that as the suit was not brought within six 
months from the date of decision of an appeal from 
the original order of the Certificate Officer, tho suit 

. limitation und?r section 15 of the 
Bengal Public Demands Recovery Act 

A certificate under the Bengal Public Demands 
Recovery Act can be executed only after it has 
become final, and, so long as the certificate is not 
set aside, the judgment-debtor cannot get back the 
money recovered in execution of that certificate. 
HA judgment-debtor cannot, by merely preferring 
an appeal against an order passed in execution of a 
certificate, got a fresh start of six months for 
bringing a suit under section 15 of tho Public 
Demands Recovery Act. C Peary Mohan v. Kumar 
Sarat Kumar Roy 8 32 

Bengal Regulation VII of 1822, s. 9 

—Settlement Officer, power of, to record fair rent — 
Landlord, whether can claim enhanced rent recorded 
by Settlement Officer—Suit for recovery of enhanced 
rent, whether can be treated an one for enhancement 
of rent. 

Section 9 of Bengal Regulation \ 11 of 1822 does 
not authorize the settlement authorities to enhance 
the rent payable by rail.ats Consequently a landlord 
cannot claim rent at the rate recorded by the 
Settlement Officer as tho fair rent payable by cul¬ 
tivators. 

It is well settled that a Settlement Officer under 
Regulation VII of 1822 does uot settle rent but 
records rates of rent existing in the village. 

Where a suit for recovery of enhanced rent, 
instituted on the theory that tho rent payable by tho 
defendants had been lawfully enhanced as a result 
of proceedings under Regulation VII of I 822 , is 
found to bo unfounded and is successfully contested 
by tho tenant defendants, the suit cannot bo 
treated as one for enhancement of rent, inasmuch as 
to do so would be to entirely alter the scope of tho 
suit. C Jagadindra Natii Roy v. Mohendka .Nath, 
23 C. W. N. f>87 90 

Bengal Tenancy Act (VIII B. C. of 
1885), ss. 4, 105 — Scope of Act — 'Landlord', 

'tenant', meanings of — S. 105, applicability of, to 
non-agricultural lands in Mufassil municipality. 

In its general scope, the Bengal Tenancy Act is a 
aw for agricultural landlords and tenants. 

‘Tenant’ and ‘landlord’ in section 105 of the Bengal 
Tenancy Act mean, respectively, a tenant and a land¬ 
lord as defined in section 4 of tho Act. 

Section 10'» of tho Bengal Tenancy Act does not 
apply to non-agricultural lands situated in a Mufassil 
municipality and occupied by tenants engaged in 
trado or other non-agricultural employment. C 
Bjpittpis Pap v. Azam Ostaoar, 46 0. 441 412 


1 SS. 6, 50, I 05 — Application under s. 
105 for settlement of fair and equitable rent - 
Presumption of fixity of rent, whether arises in 
resrect of heritable tenure created after Permanent 
Settlement — Landlord and tenant — Heritable tenure, 
u'hethcr necessarily inoknrari. 

The plaintiff landlord applied under section 10i 
of the Bengal Tenancy Act for settlement <>f fair 
and equitable rent of a lenuro created by a Itowln 
pattah in 1233 B. S, which expressly made the 
tenure hereditary but. which contained no clause 
about fixity of rent: 

Held, (ij that although the plaintiff had been 
realizing the same rent for a groat manv 
years, that did not by itself show that the rent was 
fixed, and that, therefore, he was entitled to have a 
fair and equitable rent assessed; 

( 2 ) that tho mere fact that a heritable tenure was 
created could not by itself mean that a mokarari 
tenure was created C Srimaxta Kumar Chakra- 
hart y v Sakar A LI 702 

S. I I —Agricultural lease, whether transfer, 
able — Landlord and tenant—Lease - Covenant against 
alienation in permanent agricultural lease, validity 
of—Breach of covenant — Re-entry, right of. 

A lease in respect of agricultural lands covered by 
section 11 of the Bengal Tenancy Act is transferable. 

A condition in a permanent lease restraining 
alienation is not void by itself, but the lessor is 
not entitled to eject tho transferee from the lessee 
unless tho lessor reserves to himself the right of 
re-entry or the lease provides that it would bo 
void in case of a breach of the covenant against 
alienation. C Nism Kanta Dutta v. Shashi Kanta 
Karmakar |g 

-S. I 8A , scope of—Landlord nut party to 

document—Document whether can be used against 
landlord. 


Section 18A of tho Bengal Tenancy Act does not 
prevent the use of a document, to which tho landlord 
is not a party, to show that there was an assertion 
by the tenant at tho time that tho tenancy was of a 
particular description. C Banwarilal Singh v. 
Dwarka Nath Misser, 29 C. L. J. 577 8*25 

-S» 20 ( I ) — Raiyat holding under tres¬ 
passer — Bona tides of parties — Occupancy rights, 
acquisition of. 

Where lands appertaining to a mahal aro held for 
more than 12 years by a raiyat under a trespasser, 
the raiyat would acquire a protected interest as 
against a purchaser of the mahal under the Bengal 
Land Revenue Sales Act, if the raiyat had a bona fide 
belief that tho person under whom ho held the land 
was tho real owner, and if that person also bona fide 
believed that he was tho real owner C Umksh 
Chandra Dass v. Sikdar Ali 699 

-SS. 29, I 47 A -La ndlord and tenant _ 

Compromise changing rate of rent whether lease _ 

Enhancement of rent, legality of—Status, change of, 
effect of—Compromise relating to mutters extraneous 
to suit, whether can be recorded. 


Section 29 of the Bengal Tenancy Act does not 
apply whore a compromise changes tho status of a 
tenant 

There is no substantial difforonco between rule 3 
of Order XXIII of tho Civil Procedure Code and 
sectioq 147 A of the Bengal Tenancy Act in regard 


I 
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to tl»e juri>dictio» <>f a Court to record a compromise, 
:md there i* no reason why a settlement of disputes’ 
|,irllll:i - ,1 "‘ ^'ihject-matter of a suit >hould not he 
regarded as tlie ronsideratini for the eutitraet relat- 
tM matters extraneous to the suit Pat Hwt- 
i ■ \ i • a k a r 11 Si Non r. Soiii.-ai K« «f o i 20 

ss. 35, 50, 102(b), I 15 - S' --/-.' <<f 

^ Penan/ record , l as occupancy raiyat nr,.h r 
> 10 -' [b) —Presumption under > :« , a rr l,eabil it -/ 
")• 

The presumption under section oO of the lYtm a l 
I’enancy Actd-^not apply to the ea-e of a tenant 
nh->l.as he. i, re. o,,|. d in tl,. R. emd of Rights as 
ail oecii|i.iiir\ ny undei section 10?. clause (M of 
the Act and ii"i as a »•/!«,,holding at lived rates. 

I ron, the m- re f.-rhearauee o., the part of the 
landlord to claim enhaueeiiienl of rent for a |on«- 
period it does not follow as a matter of course that the 
original contraet of tenancy was for payment of rent 
■ >\ the tenant nt a lived rat** fur over 

Sect:,,,, 35 nf the Ben-al Tc.mucy Acr relates to 
the amount of assessment and does not refer to the 
grounds upon which a lour, has d.,ermine 

whether enhancement slmuhI be allowed or not C 
Ciru Charan Nam-i e Sarah Ai.i, ;iu C L J o- •>•> 
C. W. N. 1041^ W y£ 

S. 60 — handled and tenant— Retd .,,,7 
/or, by registered proprietor- Tenant, whether can 
plead right ] third person forereire rent 
Under section 60 of the Bengal Tenancy Act it is 
not open to a tenant to plead in defence to ’ a suit 
brought by the registered i*roprietor that a third 
person is entitled to receive the rent, nor is it. 
toi him to decide to whom he must pay rent Pat 
Hira Singh .^Kkshwak Lai. * ' 523 

S. 71 (4)— Appraisement of Crops—Crons 
removed bg tenant-Method of appraisement- P L 
sum f lion. 

Section 71, clause 4. of the Bengal Tenancy Act 
contemplates that, where tenants remove a crop 
\ut. 10 nt having the same properly appraised a pi/ 
sumption arises against them and tl,.- | Jin .lh.rd h 

ent.il-d to the lull meaMiivof the c.p „f th( . 
crop in the neighbourhood of S1 simihir character for 

Rati Du bey* Pat BALAK 

..m.jK.uc,, holdi%-?nniM f ' .lit 
fern, of non.translcrablc occupancy hoi,ling, liability 
„f, for rent-Advene possession of limited interest 
acpnred by leanseree-Tr„„sfe,or. tchelher j, 
liable for rent to landlord. J J 

The provisions of section 73 of the Bengal Tenanev 
Act can not bo extended by analogy to the case of { 
non-traneferable occupancy holding ' a 

Where the transferor of a uon-Uansferablo occn 

x? s r P tLtr of * 

transferor is not liable for rent to the iamUord 'c 
J atindha Nath S.nha Rot b.kodh Bbu^ GcpS 


s. 


? 4 ~ Lan dl°rd and tenant 


Ah? 


. . _ .~ ^ tenant __ 

Wha ‘ U Construction o 

Tn [Zt- PP t \c C ° nd - whei: ‘ tr maintainable 
A question of the construction of a document 

'? tt do « u “ en ‘ of title and not me.elr a p™o 'f 
dence m the ease, is a q „e,tion ef law, anTth. I 
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onrr will interfere in second appeal where tlie lower 
Appellate • curt has misconstrued the documentor 
has made no attempt to construe it 

I'll*' defi'n<!ant executed a babul iyat in favour of the 
plaintiff covenanting to pay R 5 . »'7-7-‘ as mal jama, 
tlm amount being made up as follows: — Mal taina 
K*. In . -0 da*ahra salami Re , dasahra patta, 
R* . price of ghee lie. price of dahi , Re 1 tahrir 
of pat war i Its -1- d-5 : total Rs. HV7-7-5. It wa* 
contended on behalf of the defendant that Rs 156-9-0 
formed the rent, and that all the other items were 
illegal impositions not forming part of the rent: 

Held, that, o„ a proper construction of the docu¬ 
ment, it was clear that the consideration for the 
n>o and occupation of the land was a certain amount 
of rent in cash and the price of certain other 
articles, and that the total of these items was to 
constitute one whole rent or jama which was payable 
by tlm defendant, and that there being no indication 
whatever that the price of the articles mentioned 
was in any case intended to be an imposition 
independent of the rent of the land which the 
defendant was leasing from the landlord, the amount 
claimed must be held to b-- part of tlie total rent 
payable f r the land . at h i dklshw aiu Pka-ad 
.St nuii v Dh ana M ah ro I 19 

- ss. 102, cl. (j), 105, 105 A (a), 

(b), (O- Application under s 10*, for settlement 
Of fair rent — Settlement Court, y nest ions which can 
hr decided hj. 

In an application for settlement of fair rent made 
under section l< 5 of the Bengal Tenancy Act, the 
Revenue Court has, by virtue of the provisions of 
section 105A, clauses («), b) and c). read with 
section 10^, clause (/) of the Act, jurisdiction to go 
into the questions whether the land is not liable 
to pay rent and whether a person who is the 
occupant of tho land, stands in the relation of a 
tenant towards the applicant. C Ucfndra Nath 
Uho-ii c. Anath Ba xt»Ht" Ciiakkavarty 406 


-S. 155 — Landlord ami tenant—Decree 

■•in, 1 tenant pay a sum <>/ money to landlord —• 
l\ r/, 1 -1 in’oi ituir, pui'cr of Con 1 1 to grant — Possession 
taken by landlord, effect of. 

A Court has power to entertain an application 
bv a tenant judgment-debtor for enlargement of time 
to pay a sum of money awarded to the land'ord 
decree-holder in a decree under section i?5 of the 
Bengal Tenancy Act, even if the decree-holder has 
applied for execution of the decree and, as a matter 
ol tact, has obtained possession of the property in 
execution. Pat aMahabir Singh v Deoki Rai* 

137 


- S. 170— Sale of taluk — Tenure-holder, 

whether entitled to appls to set aside sale. See 
Civil Proc edcre < ode, ISO', 0 XXI, RR *9, 90 


- S. 171 —Civil Procedure Code (Act V oj 

l c 0'/, s. 47 —Execution oj rent decree — Question 
between mortgagees, decision of Appeal, whether lies 
— Procedure, summary, applicability of. 

Where in .*\h urt.m of >t deere avainst a t' nant 
for arrears of rent the ourt decides a controversy 
between a nsufruc'nary mortgagee and a simple 
mortgagee as to thei, lesuective rights under theur 
mortgages, the decision of the Court is not appealable 
as the questions in controversy are not questionl 
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relating to the execution, satisfaction or discharge 
of the decree and do not arise between the parties 
to the suit or their representatives-in-interest within 
the meaning of section i7 of the oivil Procedure 
Code, nor are the matters iu difference between the 
mortgagees such as ought to be summarily deter¬ 
mined in a proceeding under section 7 ■ of the 
Bengal Tenancy Act. o lmvarka Nath Das u 
Kangali C 11 akan 8ahu, c. L .» 4 l, ySO 

-S. 174, scope of S 1 4 

- S. I 74— Civil Procedure Code (Act V of 
19(J3_), s. 1 5 —Execution of rent decree Sole — 
Deposit of decretal amount within 30 days Failure 
of Court to set aside sale-Suit to set aside sale, 
maintainability of -Court, duty of-Inherent power, 
exercise of. 

In execution of a rent decree certain property was 
sold and was purchased by P., who was not a party 
to the suit. Within -*0 days of the sale the judg¬ 
ment-debtor deposited the decretal money with the 
usual penalty and taloana fur notices, inner section 
174, Bengal Tenancy Act, and asked that the sale 
be set aside Notices were not served and as the 
judgment-doctor took no further steps, the Court 
continued the sale The judgment-debtor then 
brought the present suit to sot aside the sale and 
to obtain possession The Appellate Court held 
that the suit was not maintainable, but that com¬ 
plete relief could be given under section 16 i of the 

Civil Procedure Code by treating the suit as an 
application under that section, i he auction-purchaser 
appealed: 

Held, that the suit was maintainable and the 
plaintiff was entitled to the relief ho claimed, but 
that section i5i of the Code did not apply as an 
application under that section could only be made 
in a pending suit and as the Court had held that a 
suit did not lie there was no suit pending 

that section 1/4 of the Bengal Jenaticy Act 
did not make it necessary for any notice to bo 
served on the persons affected by an application 
under that section, and on the conditions imposed 
by the section being complied with, it was obligatory 
on the Court to set aside the sale. Pat Bahalad 
Singh v. Sajiwan Kai 982 

S. 181. See Bengal Chaukidari Act, 
lb70, s. 5 i | j 

- Sen. Ill, Art. I (a) —Suit for eject¬ 
ment of tenant — Limitation, coinmencinent of. 
See .MORTGAGE, USUFRUCTUARY 4/3 

Bengrai Village Chaukidari Act ( s/l 

«. c. of 1870), s. 51 — Benyal Tenancy Act 
-B- C. oj 138.) , «. ibl—Chaukidari 

chakran lands — Zemindar , title of, a’crual oj — 
Chaukidar, whether liable to be ejected -Occupancy 
rights, whether can be acquired m cLakrau 
lands. 

Inasmuch as chakran lands are held uu condition 
of service, a chauxidar in occupation of such lauds 
cannot acquire a right of occupancy therein. 

vhiLumdar, so lung as lie perforins the duties of 
his office, is not a trespasser and is not liahlo lu ho 
ejected troin such lands 

, of a Zemindar to chakran laud is always 

here and remuius uuuffected by the race than such 
laud is appropriated to too mai i to nance of an u.licer 
who performs the dunes of village watoutnau. 


10i9 

Beng-al Villag-e Chaukidari Act 

—concld. 

Upon the transfer of such land to the Zemindar it 
is at his disposal, and may be treated by him’ as 
Ins mal land or zerait land, but once he elects to treat 
the land as his mal, he cannot afterwards say it is 
his zerait land Pat Kariman Amu u. Nikmal 
Kumir 18 I 

Bomb ty District IVIunicipalities 
Act (Hi Bum. of 1901), S. 161(2), 

order under-Revision High Court, power of inter, 
fere nee of -Criminal Procedure Code (Act V of 18487 
ss 4 lo, 439. ’ 

The Magistrate referred to as ‘such Magistrate’ in 
tho latter part of sub-section ,3. of section ltj. of 
the Bombay District Municipalities Act is an in¬ 
ferior Criminal Court, and his orders are liable to 
revision by tho High Court. 8 Dinhai Juiruoy 
Khambata, In re, 21 Bom. L. It. 75 '■>; 20 Ca. L. J. 702 

8u Jdh.st L iw, Bur .lese-A/w, xvmSI 

competent to enter mto contract oj marriage - 
Breach oj promise of marriage—Damages, suit for 
maintainability o / -Contract Act {IX of 1872), « 1 1 ’ 
Under section 11 of the Contract Act the’ com’ 
peteucy of a Burmese Buddhist youth under 18 
years of age, to make a contract of marriage, must 
be determined by the Burmese Buddhist Law. 

Under Burmese Buddhist Law,ordinarily, a promise 
of marriage by a minor is voidable and tho marriage 
of a minor youth or of a girl under 20 years of 
age requires the consent of the parents, unless the 
parties are steadfastly determined to marry. 

Where, however, a young man and a young Woman 
have clandestine intercourse, the parents of the 
former are not at liberty to withhold their consent 
to the marriage, and if tho young man repudiates 
the young woman, he must pay her his kobo. L. B 
Tun Kyin v. Ma Mai Tin, 10 L. B. R. 28 


■Succession Death of husband or wife 
childless—Su rvivar, rights of. ' 

According to Burmese Bu ulhist caw, on the death 
of a hu,ba .d or wico without cuildren, tho survivor 
succeeds to tho whole of the deceased spouse’s 
estate, including tlio right of tin deceased to a 
share in undivided ancestral property. L B Af a 
Sein U v Tux Ba, 12 Bur L. T. 7o 


BII r Je • 1 Of /Df*OOf —Evidence on both sides _ 

Court, duty of 

The question of onus of proof only arises whoa 
there is a question of fact to he determined and 
there is no evidence one way or the other which 
will enable tho Judge to come to a conclusion. In 
such a case, the Court has to decide whether tho 
burden of proving that fact lies upon the plaintiff 
or the defendant. If the burden of p.oof lies upon 
too plaintiff, and the proof of that fact is essential 
to his case, then trio plaintiff must fail because ho 
has n ut discharged the burden which lay upon him. 
Un tne other Baud, if tho onus of provingthat fact 
was upon tho defendant, and its proof is essential to 
tne defendant’s succors in the case, then tho defend¬ 
ant must fail because he failed to dischargo tho 
ourdou which was upon him. 

But, where there is a fact which is essential to tho 
determination of tho case, whether the burden, iu tho 
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Burden of proof-■ ond-i 

IiiM ii^lance.b' upon the plaintiff m up'.n lip «|»_-f»ml- 

ant, it then* is evidence adduced I»v both parties, then 
the question of the burden of proof becomes immate¬ 
rial and the Lourt has to determine i hat question 
upon the evidence before it. Pat J I! aki Si n*. ii i. 
Tokiiapam Makwaki 860 

Calcutta Municipal Act (III B. C. 
of 1899), s. 495-y.w.d ,/, '' hetlu:* arfich’ of 

Joo'l oi ■ dvink — Food, uh'if i.< 

1Id* accused were charged witli an otYence under 
section of the Calcutta Municipal Act for selling 
as tea-dust some substance which was found not to 
contain anv tea: 

Hel'l, tint tea-dust came within the purview of 
the words “article of food or drink” in section 495 
of the Calcutta Municipal Act. 

The word food includes anv article which 
ordinarily enters into or is used in the composition 
or preparation of food, and includes flavouring 
matters and condiments. v_ Chairman ok tiik 
Corporation m Calcutta r. Pagi.i, 23 0. W. N Mil; 
c. L. J. i:-0 ; 20 Cr L. J. 607 223 

Cantonment Jode, 1912, r. 97- 

B nil ding in turnons condition—Removal or repairs 
— Owner, whether has choice 

The option given by rule 97 of the Cantonment 
Code of deciding, when any building is in a 
ruinous condition or in any way dangerous to the 
occupier, whether the owner shall be required to 
remove the same, or be required to cause repairs to 
be made, is an option given to the Cantonment 
authority and not to the owner of the building B 
Eyr amji Pudumji V Emperor, 21 Bom. L. 11. 761: 20 
Cr L J. 697 665 

-fr. 97, 107A - Order directing repairs 

to be earned out, failure to obey—Sentence in respect 
of future default, legality of. 

An order under rule 107A of the Cantonment 
Code intlicting a line for persistent failure to carry 
out an order under rule 97 of the I'ode must, in order 
to be legal, refer to a failure as regards the past It 
is illegal to convict a person, under this rule, of a 
failure in regard to the future, ci Byram.ii Pudumji v. 
Emperor, 21 Bum. L R. 759; 20 Cr L. J. 624 288 

Carrier, liability of, extent of. See Contract Act 

»• 151 2i>6 

Causes* Scr Police Act 49S 

Causes Of action, joinder of. See Civil 
Procedure Code, O. II, it. 2 325 

*-, meant ay of. 

A cause of action has no relation to the defence 
set up by the defendant, nor does it depend ou the 
character of the relief prayed for by the plaintiff 
It refers entirely to the grounds set forth iu the 
plaint as the cause of action, or, in other words to 
the media upon which the plaintiff asks the Court 

to arrive at a conclusion in his favour. C Haridas 

Goswami t\ Ekkaki Konar 929 

C ' P ; Municipal Act (XVI of 1903), 

S. IIO, act complained of under s. 3 4, Police 
Act, also an effence under. See Police Act, s 43 


C. P. Tenancy Act-.ondd. 

C P. T'Miuii. y Ai i indicates that the Regis¬ 
tration < Mliver is not expected by the Legisla¬ 
ture to decide as to the soundness of the recitals in 
a deed presented for registration. If the document 
contains a recital of any of the kinds mentioned, he 
is not precluded from effecting registration N 
Dioram v. Rukiimim Bai 744 

CCSS paid by landlord—Tenant, liability 
of, extent of See Madras Loc al Boards Act, 

s. 73 468 

Charges, joinder of-Objection not taken 
during trial, effect of. .See Criminal Procedure 
Code, ss 234, 235, 47*, 537 (b) 418 

-. joinder of— Prcpartion of false balanco 

sheet on two different occasions, whether same 
transaction. S'C Criminal Procedure Code, 
ss. 23", 2*9 481 

ChauKidari Chakran lands, whether 

occupancy rights can be acquired in See Bengal 
Chaukidari Ac t, I *70, s. 51 18 I 

hhavi, whether “arm” — Possession of chhavi, 
whether offence .See Arms Act, ss 19, 20 193 

Chota Nagrpur Tenancy Act, 1908, 
SS. 215, (3), 224, 229, appeal to High 

Court under—Power of High Court to stay execu¬ 
tion See Civil Procedure Code, 1908, s 151, 
O. XLI, r. 5 185 

Civil Procedure Cod? (Act XIof 

1882), s. 456 (iuardiun ad litem, appointment 

of—Sot ice to minor, whether necessary. 

Where a suit was instituted and a guardian ad 
litem appointed of the minor defendants when the 
Civil Procedure * ode of -882 was in force, objection 
cannot be taken to the appointment of the guardian 
on the score of want of notice to the minors, as 
section 4^6 of that • ode did not require that 
notice should go personally to, and be served per¬ 
sonally upon, the minors A Ganrihi Singh v. 
Shyam Singh R36 


C -P- T „ enancy Ant (X! of 1898), s, 46 

kO)---R egistration, deed presented for, recitals in — 
Registrar, whether can go behind recitals—Legis¬ 
lature, intention of. 

The language of sub-section 5 of section 46 of the 


Civil Procedure Code (Act V of 
1908), SS. 2 (2), 47, 109 Execution of 

decree—Order oj High Court directing subordinate 
Court to crecutc decree, whether final order or decree 
—Appeal to His Majesty in Council—Leave, whether 
can be granted. 

An order of a High Court holding that a subordi¬ 
nate Court has jurisdiction to execute a decree and 
directing it to proceed with execution is not a tiual 
order in respect of which leave may bo obtained to 
appeal to His Majesty in Council 

Such an order relates solely to jurisdiction and 
does not determine aquestiou relating to the exe¬ 
cution, discharge or satisfaction of the decree, and is 
not, therefore, a decree within the meaning of section 
2 (2) of the Civil Procedure Code Pat Girwaf. 
Prasad Singh v Rameswak Lal Bhagat, 4 P L J. 
461 461 

—-SS. 2, 47, 51,72, O. XX/, r. II- 

Execution, of dec ret —Order refusing to execute dvciec, 
whether decree —Court, whether can act suo inotu 
under ?. 51— Attachment of land—Refusal of Col- 
lector >o inter cere, ejfec- of. — Court, whether can 
make temporary alienation 

Any and every order passed in execution proceed¬ 
ings is not a decree within the meaning of section 
2 of the Civil Procedure Code; the decision whether 
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nn order is such n decreo depends on its nature and 
contents. 

A. applied for execution of his money decree bv 
attachment and sale of certain land belonging to the 
judgment-debtor Notice was issued to the Collector 
asking whether he desired to intervene under section 
72 of the Civil Procedure Code. The Collector ref used 
to intervene and the Court heldthat, under the circum¬ 
stances, it was useless to send the record to the 
Collector and that the decree-holder should seek some 
other remedy for the realization of the decretal money. 
The District Judge dismissed an appeal from this 
order holding that it was not open to a -ivil Court to 
take any further action. The decree-holder appealed 
to the High Court: 

Held, a > that the question whether the appellant 
was entitled to have the provisions of section 72 of 
the Civil Procedure Code carried out for his benefit 
was one relating to the execution of the decree 
and within section 47 of the • ode, and the 
order was a decreo within the meaning of section 2 
of the » ode: 

(2) that the refusal of the Collector to take action 
was wrong and the executing Court erred in accept¬ 
ing the position taken up by the Collector; 

that as the land could not be sold in execution, 
it was open to tho Court to grant something less 
than a sale and to act under section 72, Civil Pro¬ 
cedure Code. 

Although section 51, Civil Procedure Code, provides 
that the Court shall act on the application of the 
decree-holder, yet an application may be inferred 
from an action of the Court. L Kam Rattan v. Da tar 
Kaur 356 

- S. I I 9 O. XLIy 1*. 27- Appeal, second, 

whether trial —Res judicata, doctrine of, applicability 
of, to second appeals—Admission of fresh evidence — 
Copy of judgment of High Court, admissibility of. 
There is no objection on grounds of principle 
or convenience to tho admissiou in second appeal of 
a document, such as the judgment of a High Court, 
which oould not be produced earlier because it 
was not in existence, and which requires no further 
ovidenco to explain it. No general rule, however, 
enn bo laid down and each case must be dealt 
with with referonte to its own merits, and tho 
existence of the sufficient cause referred to in 
Order XLI, rule 2/, of tho t ivil Procedure Code. 

Section il of the Civil Procedure Code is not 
confined in its application to suits and first appeals. 
Its provisions apply equally to a second appeal, the 
hearing of which i3 a trial within tho meaning of 
that seotion. «rl Uaddam Paramasivuou v. Mulakala 
Subhanna, (1919/ M YV N. 45 625 

-S. I I * O. V ill, I*. 6 —Res judicata — 

Defendant failing to claim set-off — Suit, subsequent, 
to recover amount due, whether maintainable. 

Whore the defendant to a suit for tho recovery of 
a sum of money sots up a defence of non-liability 
until certain goods deposited by him with the plaint¬ 
iff as socurity are returned to him, and his defence 
is accepted, ho is not precluded from instituting a 
suit to recover the goods, or tho price thereof. Tho 
fact that ho omitted to claim a sot-off in tho regular 
suit brought against him would not bar his claim, 
as ho was under no obligation to avail himself of 
the right to olairn set-off conferred by Order VIII, 


Civil Procedure Code-1908— contd. 

rule P, of the Civil Procedure Code. P Amritsar 
National Banking Co , Ltd. v. Fazal Ilahi, 74 p r 

19,9 .. ’ 850 

■ ■—Res judicata —Dismissal of suit _ 

Finding in favour of plaintiff, whether res judicata 
— 4 Matter substantially in issue,' final decision ’ 
meanings of —Res judicata between co-defendants. 

A decision on a question in an appealablo suit 
when the decreo is in favour of the party against 
whom that decision is given, is not a final decision 
within the meaning of section 1 1 , Civil Procedure 
Code. 

To constitute a Unding on an issuo res judicata in 
a later suit between tho parties it is necessary, under 
section II, Civil Procedure Code, that the matter 
should have been directly and substantially in issuo 
between them and should also have been heard and 
finally decided. Where a finding has been arrived 
at on a matter which is not necessary for the 
disposal of the suit and it is not made tho basis of 
the decreo which is given in spite of it, that matter 
cannot be said to have been substantially in j ssue 
between the parties, it can only bo said to have 
been incidentally in issue. Such findings are more 
in tho nature of obiter dicta than of res judicata. 
Nor can tho question he said to have been finally 
decided by such a finding 3 

Where a decreo is given to a party in spite of a 
finding against him, that finding is not res judicata 
in subsequent litigation. 

For a matter to be in issue under section 11, Civil 
Procedure Code, it is not necessary that an express 
issue should be framed about it. It is enough if 
a decision about it is necessary for tho decreo. 

As between co-defendarts there must be an active 
controversy inter se before a finding can bo treated as 
res judicata IVI Ktxu Nambiar, v Chathu Nambiar 
25 M. L T fi; (1919) M. YV N. 34; 9 L W. 84 258 

- S. I I -Res judicata, doctrine of, limit a - 

tions of—Dismissal of suit in spite of findings against 
defendant —Findings against defendant, whether res 
judicata— Costs, disallowance of, owing to adierse 
finding, effect of Merger of finding in decree, whether 
necessary to operate as res judicata 
It cannot be laid down as a uniform rule of law 
that where a plaintiff’s suit is dismissed in spite of 
findings against the defendant, such findings are 
not res judicata They will be re* judicata 'whore 

they are clear and where tho intention of the Court 
was to give a definite decision on matters in issue 
not inconsistent with the decree or with any other 
finding 

Under section 11, Civil Procedure Code, it is not 
necessary that in order to operate as res judicata a 
finding or decision should he engrafted in the 
decree. 

Where costs urc disallowed to a successful defend¬ 
ant owing to adverse findings against him and not" 
withstanding the dismissal of the plaintiff’s suit such 
findings are res judicata. ’ 

Per Sadasiva Aiyar, J.— The decision of the Privv 
Council reported as Run Bahadur Singh y T urhn 
Koei, 11 0. 30.; 12 I. A 23; 4 Sar. P. C. J 602; 9 Ind 
Jur. 20?; •’> Ind. Dec. (N. tx. > 960 only means that where 
in spite of a useless finding on tho ovidenco an 
exactly opposite finding is arrived at by the same 
Q urt as the basis of its decree, the former useless 



1022 


INDIAN OA8JKS. 


[1919 


Civil Procedure Code- 1903 


c 


>utd. 


finding can never ho «• > judicata in -mbscqucni 
proceedings But it w ill be going fur bevond tbeir 
Lordships intentions to sny that no finding against- 
a defendant can ever be res judicata under anv 
circumstances if the plaintiff's suit is ultnnatelv 
dismissed notw ith-tanding that finding 

In cases where a plaintiff is non-suited on tin* 
ground of limitation, rc> judicata, misjoinder, insu fi- 
cient Court-fee on the plaint, jurisdiction or a like 
technical and preliminary "round and vet tie* < ourt 
proceeds to give a finding on the merits against the 
defendant to save a remand by the Appellate ourt. 
such finding will not he <y> judieata if, ,,n appeal, 
the Appellate Court does not itself think it nccessaiv 
to give its decision on the merits or if, in case there 
is no appeal, it is evident that the lirst court did not 
intend its findings to he tinal. 

The doctrine of res judicata should not lie undulv 
conditioned and qualified by all sorts of ingenious 
attempts at evasion, where there has l>e<*n in fact a 
fair contest on a question in dispute between the 
parties and tie.* Court intended to give and his -m'vcii 
a tinal decision on that question (Y1 Rama Krishna 
Naidu r. Kkisiinasami Naidu, ( 919) M W \ 7- v’-> 
M. L. T 68; 9 L. W. 180; 16 M. L J till 34 

-— S. I I --Res judicata Mortgage — Foreclo¬ 
sure suit—Person in possession, of mortgag'd pm pc, tg 
joined us defendant —Ex parte decree—Subsequent 
huit—Paramount title , whether can be pleaded 
A decree for foreclosure passed ex parte against 
a person joined as defendant ou the sole ground that 
he is in possession of the mortgaged property does 
not operate as res judicata so as to prevent him or 
his transferee from setting up a title paramount in 
a subsequent suit, where there has been no express 
adjudication on the question of title, though the tinal 
decree orders delivery of possession and possession 
has been accordingly delivered. N Ljxmi Xakayan 
Ramnarayan r. VmtoiiA, 15 N. L R. lit Q2 

S. I I, O. Ilf I*. I—Res judicata— Suit 
to redeem ns karnavan a) tarwad, dismissal of— 
Subsequent suit to redeem as successor of tarwad 
maintainability of—Joinder of causes of action in 
alternative when allowed. 

A plaintiff is not entitled to set up a false case to 
the relief which he claims and when he has failed 
to plead a fresh case. If he be in doubt as to which 
case is true, he should set out the two cases in the 
alternative, each case being one which ought to be 
made a ground of attack, so as to afford ground 
for a tinal decision upon the subject in dispute 
Where the plaintiff tiled a suit for redemption as 
karnavan of a tarwad, ami on its dismissal for 
want of proof of the title se*f up, brought the pre- 
sent suit for the same relief as successor of the 
tarwad which had become extinct: 

Held, that the suit was barred as re* judicata. IYI 
Govinda Mekokki v. Govindv Karim*. .0 L \V I 7 n 
(1919) M.JV. N.67- __ ' 735 

S. II 9 O. II, r. 2 —Suit for possession 
based on title as landlord, dismissal of—Second suit 
based on reversionary right, whether maintainable 

—Cause of action—Res judicata- —Multiplicity of 
claims. 1 

The dismissal of u suit for possession of pro¬ 
perty wherein tho plaintiff claims to bo the defend¬ 
ant s landlord, does not bar a subsequent suit bv 


Civil Procedure Code-1908- contd. 

tin; plaintiff' against the same party for possession 
as tin* roversionarv heir of tho last male owner, 
cither under section ll or under Order 11, rule 2 , 
Civil Procedure Code, as the title put forward in 
the lir-f suit hised on tho contractual relationship 
of landlord and ton mt and the title put forward in 
the second suit as one of the heirs of the last male 
owner constitute different causes of action. 

I'cr on das i r, i Aiyar, J— One of the consideiations 
to bo kept in mind when considering the question 
"hat ground of attack ought to have been advanced 
in the lirst suit is whether under Order 11, rule i, 
Civil • rocedure Code, it was ‘practicable’ to have 
framed the lirst suit by alleging the facts put 
forward in the second suit without the evidence 
respectively adduceablo on the two sets of facts 
becoming mutually destructive. IVI Manuai.athammai, 
r. Vekrai-pa Go in lav, (19.9, M. \V. N 287 813 

— s. 20 (c) — Place of suing — Pa rtnersh ip — 

Suit for taking accounts—Court, proper. 

In the absence of proof of an agreement that 
accounts should bo taken elsewhere, a suit for the 
taking of accunts of a partnership should 1)2 institut¬ 
ed iu the Court within who e jurisdiction tbe business 
of the par nership was mnied on. A XI RAX JAN 

Sinmi v . Kiwi *an Singh, 17 A. L. J. 1015 655 


—- ss. 21, 107, O. Vil, r. 10, O. 

XLI. t*■ 33, O. XLlli, P, | (2L) — Appeal — 

Order bg Appellate Court returning plaint for 
presentation to proper Court — Appeal, second, whether 
— Place of suing, objection to—Failure of justice, 
finding as to - Court, duty of. 

An order passed by an Appellate Court directing 
tbe plaint tiled iu tho ease to be returned for 
presentation to tbe proper Court, is appealable to 
the High Court. 

An Appellate Court, before allowing an objection 
as to the place of suing, should consider and decide 
whether there has been a failure of justico conse¬ 
quent on the suit having boon instituted in tho 
wrong Court. C Sarada Sundyiu Dasta r. Ganua* 
iiari Saha, 46 ('. 7*18 801 

SS. 24, 92 —Suit under s 92 , whether 
can be transferred by District Judge to Additional 
District Judge. See Oldh livil Courts Act, 1379, 

«■ 7 45 

- s. 24- Transjer oj cases -Power, whether 

can be delegated —Senior Subordinate Judge , whether 
can transjer case to junior Subordinate Judge — 
Court becoming seised, of case in irmjular manner — 
failure to cbject — HVii ver— Acquiescence. 

1 he power to transfer erses under section 21, 
Civil Procedure Code can be delegated by t,ho 
District Judge to a Subordinate rndge, but when 
so delegated it must be exercised in accordance with 
law It can only b.* exercised iu regard to cases 
pending in a ourt subordinate to tho Court 
exercising the power. 

A Senior Subordinate Judge cannot transfer a 
case from his own Jourt to that of the juuior 
Suboidinate ->udgc as the Court ot the latter is not 
subordinate to him. 

A here there h jurisdiction over the subject-matter, 
but non-compliance with the procedure prescribed 
as essential for the exercise of jurisdiction, the defect 
might be waived. L Kishex _al v. „ai Dal 
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-S. 33— Court , duty of, to prepare decree — 

Failure to prepare decree, effect of — Appeal, right 
of, whether affected. 

Although under section 33 of the Code of « ivil 
Procedure, it is imperative that a decree should 
follow the judgment and it is the duty of the Court 
to have one drawn up, yet an omission or neglect by 
the Court in the performance of its duties in this 
respect cannot deprive an appellant of his light of 
appeal. P Manohar Lal v. Nanak Chand, 66 P R. 

1919 479 

-S. 34 -Oudh Rent Act (XXII of 1886,J s. 

141— Rent, suit for, against under.proprietor — 
Interest, Juture, whether can be awarded 
The liability to pay future interest under section 
34 of the Civil Procedure Code, if the Court decides 
to adjudge it, is not controlled by section 141 of the 
Oudh Rent Act, and it is within the competence of 
the trial Court, in a suit for arrears of rent, against 
an under-proprietor to award future interest at such 
rate as it may consider reasonable O Raj Kumar 
Lal U.manath Bakiish Singh v. Darshan Singh, 6 
O. L. .1.36- 865 

- S. 47 See Mortgage — Re demit ion 466 

-s. 47, O. XXI, r. SO — Bengal Tenancy 

Act • VIII B. C. of 1885), s. 174, scope oj — Rent-decree 
against two persons —Execution of decree against one 
judgment.debtor—Sale of holding—Application to set 
aside sale by other judgment-debtor, nature of. 
Plaintiff and defendant A held a holding jointly. 
Defendant B , the landlord of the holding, obtained a 
rent-decree against plaintiff and defendant A and 
in execution of that decree against the latter alone 
brought the entire holding to sale. Defendant C 
purchased the holding at the sale. Plaintiff there¬ 
upon brought a suit to have the sale set aside. His 
plaint was treated as an application under section 47 
of the Civil Procedure Code and the S 2 le was set 
aside Defendant C appealed, contending that plaint¬ 
iff had no right to make an application under section 
47 of the Code, as he was not a party to the execu¬ 
tion proceedings, and that his remedy was to apply 
either under section l74oftho Bongal Tenancy Act 
or under Order XXI, rulo 90 of the Civil Procedure 
Code, to set aside the sale. 

Held, that section 47 of the Civil Procedure Code 
does not requiro that a person making an application 
therounder should bo a party to the execution proceed¬ 
ings, but requires that he must bo a party to the 
suit in which the decroo is passed, and as plaintiff 
was a party to the suit ho was competent to make 
the application. 

Section 174 of the Bengal Tonancy Act and Order 
XXI, rule 90 of the Civil Procedure Code, are of 
limited scope and application, and an application 
which raises questions as to the execution of a 
decree, clearly beyond their scope ought to be 
dealt with under section 47 of the Code Pat 
Abdul Rahim v. Gujkshar Maiito 514 

-s. 47 — Decree for ejectment directing pay- 

ment of compensation within period fixed Payment 
after date fixed — Order accepting payment — Appeal, 
whether lies. 

The judgment in an ejectment suit made the eject¬ 
ment conditional upon the payment of compensation 
by the plaintiff; in the decree, however, no mention 
was made of this condition, but it only directed pay- 


Civil Procedure Code—1903-contd 

ment of the compensation within the date fixed. The 
plaintiff deposited the money after the period had 
expired, and, notwithstanding the defendant’s 
objection, the Court made an order that the money 
be received: 

Held, that as the decree had not been put into 
execution, the order was not one under section 47 of 
the Civil Procedure < ode, and was, therefore, not 
appealable. C Imam Ali Sikdar v. Karim Buksh 30 
C. L. J. 32 4Q | 

s. 47, O. XXI, r. 97 — Execution of 

decree —Application by auction-purchaser for re¬ 
covery of possession as against prior auction-pur. 
chaser, n-ituie of - Appeal, whet he. lies—Appeal, 
second, maintainability of. 

An application by an auction-purchaser, alleging 
that he was obstructed by the opposite party in 
obtaining possession of the property purchased by 
him, on the ground that the latter was a prior auction- 
purchaser, and praying that ho might be put in 
possession, is an application under Order XXI rule 
97, of the Civil Procedure Code and not under section 
47 of the Code. 

An order made under Order XXI, rule 97, of the 
Civil Procedure Code is not appealable to the District 
Court and is consequently not open to second 
appeal. Pat Meghu Singh v Baudeva Jha 383 

-— s. 47 -E vacation of decree - Attachment - 

Objection by defendant whose name had been re¬ 
moved—Declaration, suit for, by decree-holder, main- 
tainabiliti of. 

One J P. was impleaded ns one of the defendants 
in a suit to recover a sum of money ; his name was 
removed from the array of defendants and a decree 
was passed against his father K. P., but the decree 
stated that J. P. was exempted and was to bear his 
own costs In execution of the decree certain pro¬ 
perty was attached and it was objected on behalf 
of J. P that the property belonged to him and not 
to K. P.; his objection was allowed. The decree-holder 
then brought the present suit for a declaration that 
the property was in fact the property of K. P. The 
Courts found that, as the outcome of a family con¬ 
spiracy, the property had been entered in the name 
of J. P. and decreed the claim. In appenl to the 
High Court it was contended that, as J.P. was a 
party to the original suit, his objection was final by 
reason of section 47 of the Civil Procedure Code 
and it was not open to the plaintiff to bring the 
suit: 

Held, that J.P, having been expressly excluded 
from the former suit, was not a party to the suit 
and, therefore, not a party to the decree, and that’ 
on the findings of fact as to the family conspiracy’ 
section 47 did not apply and the suit had been 
rightly decreed A Jamna Persiiad r. Ram Dulare 
Lal 187 

-S. 47 — Execution of decree—Interest, re¬ 
covery oj — Court-feet, whether payable. 

In equity and in law a party is required to pay a 
Couit-feo upon the sum for the recovery of which 
ho seeks the assistance of the Court. Thus, where 
a decree-holder sues to recover a sum as interest in 
addition to the sum named in the decree, ho must 
pay ourt-fees on the amount he claims. 

Proceedings under section 47 of the Civil Pro¬ 
cedure Code which aro of tho nature of a suit are 
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chargeable with Court-fees. Pat TvR.UWI'A Mitrv 
r Jaoai'AMba Ki mari 802 

- S. 47 — Limitation Art (IX of ch /, 

.4' - b 138— E'edition nj decree— Sale -D' Ctcc-liol'ler 
a net ion-purchaser, portion of—Po'<r<*i'in. delivery of, 
whether question relating *o ecerutmn Suit to 
cover possession, mainfainabilit g ol, 

Questions relating to the possession of property 
purchased by the derree.holder at a sale in execu¬ 
tion of his decree are not questions relating to the 
execution, discharge and >ati>faetior. of the decree 
within the meaning of section 47 of the Civil Pro- 
cedme Code, and that sect ion is no bar to a suit l*y 
such decree-holder to recover possession based upon 
the title acquired by the sale and on the ground 
that by the sale the right, title and interest of the 
judgment-debtors in the land was extinguished and 
they were mere trespasser Sued, a suit must be 
brought within the period of limitation prescribed 
bv Article 13s of Schedule I to the Limitation Act 
Pat Sridiiar Sirmar v Jaoksiiuar Sim.ii, (1R1U) 
Pat. 354 7 J I 

S. 47, O. XX If l 4 1 100 — Mortgage suit 
—Paramount title, claim oi — Defendant, discharged, 
whether party to suit Possession suit for — Events 
subsequent to date of suit, nhethcr can l>e subject* 
matter of enquiry in suit or appeal. 

To constitute a person a party to a suit within 
the meaning of section 47 of the Civil Procedure 
Code, there must be a decree either dismissing the 
suit or decreeing the claim in favour of or against 
him, but a defendant, against whom the claim 
is neither dismissed nor decreed who is discharged 
a9 not being a proper party to the suit, ceases to 
be a party to the trial of the suit. 

A person, who is discharged from a mortgage suit 
because ho pleads a paramount title, is nor a party 
to the mortgage suit within the meaning of 
section 47 of the Civil Procedure Code and a 
separato suit by such a person or Ids transferee 
is not barred under that section. 

So far as such a person is concerned, he is entitled 
to object to the delivery of possession of property 
under Order XXI, rule 100 , of the Civil Procedure 
Code, and if such objection fails, a regular suit lies at 
his instance within the period iixed by the law of 
limitation. 

A plaintiff’s right to possession must bo deter¬ 
mined with reference to the state of things at the 
date of the suit. Ordinarily, any subsequent 1 changes 
which may take place cannot be made the subject- 
matter of fresh enquiry in an appellate or later sta-'o 

of the case N Laxman i: Ganpat Suryaiiiian Ifi 
N.!L. R. 146 


-S.47, O.-XXI, r. 103 —R. 103 , whe - 

ther restricted by provisions of s. 47. 

Order XXI, rule lO i, Civil Procedure Code, which 
gives a right of suit to a party who is not ’a judg¬ 
ment-debtor, is not restricted by the general pro¬ 
visions of section 47. IYI Badmi Sksiiiah v. Katti 
Chinna Marippa 


-- s. 48, Sch. Ill, para. I I (3 . 

applicability of—“Period of limitation," nhethcr in. 
eludes period provided by s. 48. 

The provisions of clause (3) 0 f paragraph l| nf 

the 3rd Schedule to the Civil Procedure Code are 


wide f'nougli to include the case of an application 
for the execution of a decree to which section *48 
oi the < ode applies The words “period of limitation 
in the clause are intended to apply to the restric- 
tiuns placed upon the right of a decree-holder to 
take out execution of his decice both by the Limi¬ 
tation Act and section 4" of the Civil Procedure 
Code. A Sin am K aran v Colli ctor of Benarfs. 

742 

-ss. 51,73, O. XXI, r. 84, O. XL, 

I— ldecree aynmst heirs of holder of estate 
Receiver, appointment of — Pecree, subsequent, ayuinst 
one of cal heir* it respect oj personal debt — 
Receiver, separate, nhethcr can be appointed in 
respect of share of j•njyment-debtor Rateable dis¬ 
tribution , u hethei ca/i he allowed—Judy went -debtor, 

I 4 I 


whether sa nu\ 


a ii'-i nri >'i an . 

One M. .4 was the last holder of a taluka which, 
after his death, was taken possession of by A. M, 
his brother and H. M and A It his nephews. A suit 
was brought on the basis of certain mortgage-deeds 
executed by M .4. against these three as represen¬ 
tatives of the mortgagor, and a decree was obtained 
providing for payment by instalments and in case 
of default for sale of the property. Another decree 
was obtained against them by H A , the daughter 
of M A., for her share of the dower due to her 
mother. In execution >f this decree a Receiver 
was appointed and placed in possession of the taluka 
with directions to satisfy these two decrees out ot 
the profits of the taluka Subsequently to these 
proceedings, 3/. L. obtained a decree against A !>■ 
for his personal debts and, in an application to 
execute it, ho urgod that as the two previous decrees 
were against the representatives of M. A., who 
were liable t:< the extent of the as-ets received by 
them, the decrees should be satisfied by sale of 
the property left by M. .4 , and not out of the 
protits which w«re not assets left by him, and that 
as his judgment-debtor owned a one-third share or 
the property, his decree could bo satisfied from the 
protits of that share He accordingly prayed that 
ilis judgment.debtor’s share bo attached under Order 
XXI, rule 84 of the Civil Procedure Code, and a 
Receiver appointed under Order XL, rule L t0 
realise the protits and apply them in satisfaction 
of his decree, or, that if no Receiver was appoints 
the share of his judgment-debtor might be attached 
and sold to satisfy his decree, or that if this was 
not permitted, he might be allowed a rateable share 
in the protits realised by the Receiver already 
appointed: 

Held, 1 • that section 51 of the Civil Procedure 
Code entitled the Court to appoint a Receiver o 
rente of the estate of a deceased person for the 
purpose of liquidating debts against that estate, 
and that there was nothing in the Code to h ml 
the appointment of a Receiver of rents to a case 
whore the debt to be discharged was a debt again? 
the heirs and not against the deceased holder o 
the estate, and that so long as the present Receiver 
was maintained, the appilcation for the appointing 
of a Receiver for the sale of the property held by t ie 
Receiver already in possession thereof could not 
entertained; 

2 that as to rateable distribution, the apphea- 
tion was barred by the fact that the decree was no 
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against the same judgment-debtor within the 
meaning of section 7< of the Civil Procedure 
Code. O Mu.vstu Lai, v. Muhammad Amir Mikx.v 
Bbg, 22 O. C. 194 305 

, ss - 5 °> 51.0. XXI, rr. 17, 22, 

Execution of decree Death of judgment-debtor 
—Execution against one of several legal representa¬ 
tives—Objection by legal representative—Procedure 
—Discretion of Court. 

A judgment-creditor has a statutory right to pro¬ 
ceed against whichever of two legal representatives 
of his judgment-debtor he prefers, and, if tho one 
agait^st whom he proceeds offers any objection to 
the execution of the decree, the matter is left to 
the discretion of the Court, to be exercised on 
judicial principles, including equitable considerations, 
and it is open to the Court to consider the equities 
between the two legal representatives and make such 
order as it thinks fit. S Kkwalrim v. Isarkai, 13 S. 
L. R. 138 906 

-S. 73, O. XXXIV, r. 14- Attachment 

of property —Mortgage executed during pendency of 
attachment—Simple money decree obtained by mv t. 
gagee —Rateable distribution. 

Where a mortgagee under a mortgage, executed 
while the property was under attachment, claimed 
rateable distribution under section 73 of the Civil 
Procedure Code, in respect of a simple money 
decree for interest due on his mortgage: 

Held, that the disability imposed by Order XXXIV, 
rule 14, of the Code did not apply to him, and that 
he was entitled to rateable distribution. O Radhk 
Kishan t\ Bikarmajit Singh, 22 O. C. 150 645 

“ S. 92, scope of—Declaration that plaintiff 
and defendant are co mutwallis, suit for, whether 
falls ivithtn section. 

ejection 92 of the Civil Procedure Code has no 
application to a suit for a declaration that tho 
plaintiff and defendant arc the mutwidlis of waqf 
property and are entitled to manage it jointly. A 
Ali Hussain v Mohamed Hussain 628 

" S. 97 —Appeal Jrom preliminary decree, 
whether can be maintained after passing of final 
decree. 

An appeal against a preliminary decree can be 
maintained in spite of the fact that a final decree 
has been passed in pursuance of the preliminary 
decroo, especially where the final decree is in accord¬ 
ance with tho preliminary decree and does not in 
any way modify it or supersede it. IYI Sivasub- 
Ramania Mudaliar v. Laksiimanaier 697 

- —3. 97, O. XXIII, r. 3 — Partition suit — 

Preliminary decree — Appeal—Proceedings, stay of — 
Compromise, whether can be recorded. 

Where, in a suit for partnership accounts, a pre¬ 
liminary decroe is passed, the fact that an appeal 
has been preferred from that decree does not 
operate as a stay of proceedings under that decree, 
except so far as tho Appellate Court may order, nor 
does such an appeal necessarily oust the jurisdiction 
of the Court to entertain an application to have a 
compromise between tho parties recorded under 
Order XXlII, rule o of tho Civil Procedure Code, 
and a decree parsed in a ccordanco therewith. S 
(Jhellaram Khialdas v. Kiamatram, 13 S. L. R. 135 


- s -99, °. XX| II, r. 3, O. XXXIV, 

I*. I —Compromise, fraudulent—Court, whether 
bound to recognise compromise — Mor tyaye— Re¬ 
demption, suit for—Tenant holding under mortgagee, 
whether necessary party to suit —Misjoinder of parties 
effect oj — Irregularity. ' 

Every interest created by a moi tgagee sought to 
be redeemed puisne to his own is an interest "which 
in a redemption suit should be represented before 
theCourtin order toenablo it effectively togivc relief 
between the parties to the mortgage-deed? Thus a 
tenant introduced by the mortgagee upon the mort¬ 
gaged land subsequent to his mortgage is a necessaiy 
party to a suit, for redemption of tberaortgage. Even 
if he is not a necessary party, the joinder of such 
tenant as a party to tin* suit would not be a sufficient 
cause for dismissal of the suit on the ground of 
misjoinder of parties: his joinder in the suit would 
amount merely to an irregularity not prejudicing 
the trial of the merits of the case, within the ambit 
of section 93 of the Civil Procedure Code. 

A Court is not bound to pass a decree in accord- 
anec with a compromise which is shown to be 
fraudulent. Pat Asan Pandry v. IUjmov Misser 

“ 100 Omission to notice question taken 

in memo of appeal, whether vitiates decision. 

Ihe fact that an Appellate Court does not take 
notice of a question not raised in the memorandum 
of appeal, cannot be said to vitiate its decision by any 
error or defect in procedure within tho meaning of 
section 100, Civil Procedure Qode. IVI Venkataitier 
v. Ram asm ami Aiyar, 10 L. W. 137; tl9<9) M. W. N. 

517 

-S. 107 - Appeal —Appellate Court, whether 

can examine parties. 

An Appellate Courtis competent to examine any 
of the parties if, for the sake of doing justice and 
for the purpose of ascertaining facts, it considers it 
necessary to do so A Jang Bahadur Rai v. Raj 
Kumar Rai, 17 A. L. J 945 289 

-S. 1 10— Appeal to Uis Majesty in Council 

— Value,determination of, method of—One of several 
parties desiring to appeal. 

In order to determine the value for the purposes 
of an appeal to Ilis Majesty in Council in a case 
whore there is a disputo as to property valued at 
more than Rs 10,000, and only one of tho parties 
affected by the decision desires to appeal, what 
must he looked at is tho detriment to that’party 
and if, in fact, tho total amount of tho subject- 
matter of tho suit so far as his interest is concerned 
is under Rs 10,900, it does not como within tho 
terms of section 110 of tho Civil Procedure Codo, 
and, therefore, an appeal is not permissible. Pat 
Bhaunath Gir V. Bihari Lal, (19J9; Pat. 257; 4 P, 

L. J. 415 723 

' S. I I 5, I 5 I Appeal, dismissal of, with¬ 
out notice to appellant - Irregularity—Remedy oj 
appellant—Inherent powers, exercise of—Revision — 
Uiyn Court, p»wjr of interference of. 

Where a Court dismisses an appeal, of the hoarintr 
of which the appellant has no notice whatever, the 
Court, though in ignorance of the true facts, must 
be held to hare acted with material irregularity and 
in such a way as to induce a miscarriage of justice, 
and the High Court would bo justified in using 
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not only its inherent powers referred to in section 151 
of the Civil Procedure Code, but also its powers 
under section 1 >5, to set aside the order of dismissal. 
IY1 Pamireddi Sambavva v. Ximmagadda Naoatva, 9 
L. W. 513 540 

-s. 115, O. XLI, rr. 18, 19 —Apical 

— Xon-payment of process-fees — Appellate Court , 
duty of—Order dismissing appeal for non-payment 

of process-fees, whether appealable - Rcvisin,. 

No appeal lies against an order passed under 
Order XLI, rule 18, of the Civil Procedure Code. 

In order to be able to avail itself of the provisions of 
Order XLI, rule J8, of the Civil Procedure Code, it is 
the duty of the Appellate Court to fix a date bv 
which the process-fees are to be paid 

The appellant tiled an appeal in the Court of the 
District Judge and was ordered, at the time tlie date 
of the hearing was fixed, to pay the amount, of the 
process-fee, which not having been paid even on the 
date of the hearing, the appeal was dismissed, lie 
appealed to the High Court: 

Held, (I) that no appeal lay; 

(2) that inasmuch as the appellant had not pleaded 
that the non-payment was due to the fact that lie 
had not been directed to pay by any fixed date, this 
was not a tit case for the exercise of the discretionary 
powers of revision. L Attar Si.nur v. Karm Chano 

179 

-S. 115, applicability of, to suits, appeals 

and proceedings under Madras Estates Lanu Act 

634 

-S. I 15,0. XXIII, r. 1,0. XXXIII 

rr. 5, 7, 15 —Application for leave to sue as 

pauper—Application to withdraw application, dis¬ 
missal of—Subsequent application for leave, main¬ 
tainability of—Revision — High Court, power of inter- 
ferencc of. 

Where,upon the dismissal of an application to with¬ 
draw' an application for leave to sue as a pauper, 
the applicant declines to proceed, and his applica¬ 
tion is, in consequence, dismissed, such dismissal 
operates to bar a subsequent application for leave 
to sue as a pauper, though it is open to the appli¬ 
cant to file a suit in the usual way on payment 
of foes. 

Quaere. — Whether an order of dismissal such as the 
foregoing is open to revision by the High Court 
under section 5, Civil Procedure Code. C Baroda 
Dasi v. Upendranath Manual 562 

-s. I 15, O. VII, r. 10, O. XXXIil, 

r. 8, O. XLIII, r. I (a)— A PP ika lion for 

leave to sue as pauper—Order returning application 
for presentation to proper Court, legality of — Appeal, 
whether lies — Irregularity--Revision. 

An application for leave to sue as a pauper is not 
a plaint, and it only reaches the stage of a plaint 
when it is granted. Where, therefore, a Court, 
regarding such application as a plaint, directs it to 
be returned for presentation to the proper Court, it 
acts without jurisdiction, and, although such an 
order is not appealable, the High t ourt will, in the 
exercise of its powers of revision, interfere and 
set the order aside. ANub Muhammad r. Firm 
Maulvi Jamil Ahmad 688 

-ss. I 15, Sch. II, para. 16- 

Arbitration — Court, reference to, as arbitrator — Re¬ 
ference by some only of parties, validity of —Award 


oases. ti9i£ 

Civil Procedure Code —1908 —COlltd. 

«/> against aU — Appeal^ whether lies — Appeal 

}• yi'\ paitp defends nts, effect of — Au'ard passed on 
inspection without recording evidence and with - 
• ••it aHnwing time ff,r objections — Ren\and } whether 
r> -opens o hale case or only in respect of party ap~ 
prating - Revision — Irregularity—High Court , power 
of interference of. 

W 

A consent given by tin; parties to a suit to 
abide by the decision of a Court is not such a 
reference to arbitration as is contemplated by the 
provisions of Schedule IT to the Civil Procedure 
Code. 

Where a Court itself acts as arbitrator on a 
question of fact and gives an award, there is no 
appeal against its decision, not because the pro¬ 
visions of Schedule 11 to the Civil Procedure Code 
apply to the award made by the Court, but because 
a party cannot go back on his consent to abide by 
the decision of an arbitrator after the award is 
given 

A judgment on an award, if it is pronounced in 
contravention of the provisions of Schedule II, 
paragraph 16, clause (l),does not fall under para¬ 
graph 16 (2) and, consequently, there is no prohibition 
of an appeal from such a judgment. 

Where, therefore, a Court, which is asked to 
arbitrate, pronounces an award on a mere local 
inspection and on no legal evidence and without 
pronouncing on the evidence already adduced and 
without giving time to the parties to prefer their 
objections to it, the award is illegal and an appeal 
lies against it. Even if no appeal were competent 
in such a case, the High Court would have power to 
interfere in revision on the ground of material 
irregularity. 

An award by a Court, which is appointed as 
arbitrator by some only of the parties, will bind 
those who join in the reference, but in respect of 
those who do not, the Court should give its decision 
on the materials placed before it as a Court. It is 
illegal for a Court to accept the position of arbi¬ 
trator when all the parties interested do not join in 
consenting to such appointment. 

Where an Appellate Court remands a case for 
re-trial on the appeal of those defendants who did 
not join in a reference to arbitration on the ground 
that the award was not binding on them, the whole 
case is re-opened even in respect of those parties 
who did not appeal. IY1 Chencalraya Ciietty r. 
Raghava Ramanuja Doss, 3" M. L. J. 100 569 

-s. I 15, O. XXI, rr. 89, 90- 

Execution of decree — Sale—Application by prior 
vendee of portion of property to set aside sale, maintain¬ 
ability of—Order dismissing application — Revision — 
High Court , interference by. 

A purchaser at a private sale from a judgment- 
debtor of a portion only of certain properties, which 
are subsequently sold in execution of a decree, is 
not entitled to ask that the execution sale be set 
aside cn the ground that the amount of the decree 
has been fully paid by himself and other purchasers 
of the rest of the property. 

An order dismissing such an application does not 
give rise to any question of jurisdiction and is not 
open to interference by the High Court on revision. 

A mere wrong decision on a question of law is 
not a ground for revision under section 115, Civil 
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Procedure Code. IVI Koppaka Chanorayva v. 
Robertson 641 

- s. I 15, O. XXI, r. 89 — Execution of 

decree —Sale - Application to set aside sale — Judg¬ 
ment -debtor, whether entitled to male application 
after parting with his interest in property sold- to 
third person—Purchaser from judgment-debtor, 
whether can make application—Court refusing to 
accept deposit - Revision —High Court, interference 
by 

The fact that n judgment debtor has parted with 
his interest to a third party in property attached 
and sold in execution of a decree is no bar to his 
making an application under Order XXI, rule 89 of 
the Civil Procedure Code, to have the sale set aside. 

A purchaser by moms of a private deed of the pro- 
peity of a judgment-debtor attached and sold in 
execution of decree has no locus standi to make 
an application under Order XXI, rule 89 of the Civil 
Procedure Code. 

When a deposit is made under rule 89 of Order 
XXI of the Civil Procedure Code, it is the duty of the 
Court to proceed to set aside the sale. 

Whore a Court declines to accept the deposit 
from the judgment-debtor, its action amounts to 
a refusal to exercise jurisdiction and the High Court 
can interfere under section 115 of the Civil Procedure 
Code. Pat Lachmi Narain tv Kali Prosonno 

314 

-ss. I 15, 148, O. IX, rr. 8,9- 

Limitation Act ( IX of lflCH), ss. 5, 18, Sch. I, Art. 163 
—Distnissul of suit for default—Application for 
restoration — Limitation—Extension of time — Discre¬ 
tion of Court, proper exercise of — Laches, effect of — 
Arbitrary order—Revision — High Court, power of 
interference of. 

The discretion granted by section 148 of the Civil 
Procedure Code of enlarging the time for doing an 
act ought not to be arbitrarily exercised in matters to 
which the rules of limitation apply, and in which by 
those rules the Court can only extend the time after a 
proper judicial consideration of the cause shown 
under section 5, or the fraud established under section 
18 of the Limitation Act. 

Where a Court fads to apply its mind to the ques¬ 
tion of limitation and arbitrarily grants an applica¬ 
tion for the restoration of a suit long after the period 
of limitation has expired, it acts without jurisdiction 
and its order is liable to be set aside by the High 
Court acting under section 115 of the Civil Proce¬ 
dure Code. 

Litigants who arc guilty of gross laches and who 
refuse to comply with the orders of a Court ought to 
bo shown no indulgence under section 148 of the 
Civil Procedure Code. Pat Dukhno v. Munshi 
Sahu, 4 P L. J. 4*8 439 

-S. I I 5— Revision — Adjournment, refusal to 

grant—Dismissal of suit for default—Reversal of 
order and grant of adjournment, legality of — Irregu¬ 
larity 

In a suit before a Munsif, the plaintiff and the 
Ploador for the defendant appeared on the date 
fixed for the hearing, the plaintiff asked for an 
adjournment on the ground that his witnesses wore 
not presont; the defendant’s Pleader stated that 
his witnesses, too, had not come. The Munsif 
refused the adjournment and dismissed the suit for 


want of prosecution. Later in the day the plaintiff 
with his Pleader appeared before the Munsif and 
called his attention to the fact that the burden of 
proof had been laid on the defendant. The Munsif, 
thereupon, treating the application as one for 
setting aside an ex parte decree, in the presence of 
the Pleader for the defendant sci aside his prev ious 
order and granted the adjournment which lie had 
previously refused. On the adjourned date, the 
defendant did not appear, and an ex parte decree 
was passed against him. On an application for 
revision to the High Court: 

Held, that the Munsif had not only acted in the 
exercise of his jurisdiction with material irregularity 
but had acted without jurisdiction in his attempt to 
correct his first erroneous order, and that neither 
of his orders nor the ex parte decree could be upheld. 
A Abdul Aziz v. Shekhar Ciiand, 17 A. L. L. J 

SO** 263 

-— S. I 15 — Revision —Error of law, whether 

ground for interference—High Court, power uf inter¬ 
ference of. 

A High Court cannot interfere in revision on 
grounds of alleged error in law or fact, in which the 
question of jurisdiction is not involved. The fact 
that a Court has taken, in the exercise of its juris¬ 
diction, a mistaken view as to what does or does 
not constitute misconduct in an arbitrator, is not 
a ground upon which the High Court will interfere 
under section 1 1 5, Civil Procedure Code. S 
Kunc.omal tv Tiiadhomal, 13 S. L R 98 864 

- S. I 15— Revision —‘ Illegality' or irregu¬ 
larity', what is—Trial oj wrong issue or misplacement 
of onu«, whether justifies interference—Failure of 
justice for leant of sufficient evidence. 

In interfering with a decision of a lower Court 
under section 115, Civil Procedure Code, the High 
Court is not concerned with any error in the decision 
on matters of law or fact. It must bo shown that 
there is a question of jurisdiction within the meaning 
of clauses (a) and (b) of section 1 15 or that there 
has been an act of actual illegality or irregularity 
in procedure affecting the merits. 

The words “illegality” or “irregularity” in soctiou 
115, clause (c , of the Civil Procedure Code refer 
to matters of procedure only. 

The plaintiff instituted a suit in the Court of 
Small Causes at Calcutta and obtained a decree. 
Against that decree an application under section 115, 
Civil Procedure Code, was made to the Original Side 
of the High Court The grounds for making the ap¬ 
plication were (l) that a wrong issue was tried, (2) 
that the onus was wrongly placed upon the defend¬ 
ants, and (3) that there was no evidence to support 
the judgment of the Small Cause Court: 

Held, (1 1 that the trial of a wrong issue amounted 
only to an orror in law and did not amount to any 
illegality or irregularity in procedure 

<2 that the fact that the onus was wrongly placed 
did not entitle the High Court to interfere under 
section l' 5, Civil Procedure Code; 

3) iPer Woodroffe. J.) that to justify interference 
for want of ovidnneo it must bo shown that there 
was absolutely no evidence at all. C Haran 
ClIAN'DRA CllATTBBJEK V CORPORATION' OF THE RoYAI, 

Exchange Assurance, 23 C. VV. N\ 7>9 76 ;f 
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-S. I I 5 — Revision - Interlocutory order — 

Remely, alternative, open —High Court, power of 
interference of. 

Where an alternative remedy is provided, the High 
Court will not entertain an application for the 
exercise of its powers of revision under section 115 
of the Civil procedure Code. 

A trial Court refused the request of the defendant’s 
Pl'-ad-'f to frame a particular i«sue and the defend¬ 
ant moved the nil'll Court in revision. At the 
hearing a preliminary objection was taken that no 
revision lay from an interlocutory order 

Held, that the application was not maintainable, 
inasmuch as another remedy was open to the 
defendant, ri:., that if he was adversely affected by 
the omission of the proposed issue, he could appeal 
to the High Court and urge the objection that his 
defence was not considered in its entirety. A 

Kedah Nath r Shk- Pkaiac, 1 I'. P. L. K. fH- C.) 72 

41 I 

-S. I I 5—Revision—Material itregularity — 

Court takinj erroneous •lew of la"'or omitting to 
decide question oI fact. 

Where a Court takes an erroneous view of the 
law, or omits to decide a question of fact, e. g , 
whether or not a balance was struck, it commits a 
material irregularity, and its decision is open to 
revision bv the High Court. P Ham.ii Lai. v Manna, 
37 P. L. R. 1919 115 

-s. 145, O. XXI, r. 43- Attach meat of 

mineable* — Delivery to suretyJor safe custody—Exe¬ 
cution proceedings against .*urety , maintainability 
<>!■ 

Per Sadasiva Aiyar , J. ( Spencer, J , contra ). —Section 
145 t b\ Civil Procedure Code, refers to restitution 
of property “taken in execution,” that is, taken posses¬ 
sion of by a party in execution in accordance with 
the terms of the decree or order in his favour, ami 
not to properties taken possession of by the Court 
through attachment in execution of a decree. A 
decree-holder canuot execute his decree against a 
person who has become surety under Order XXI, 
rule 4?, in respect of properties taken possession 
of by the Court Amin. It is only a surety who 
comes under section 145 of the Code that can be 
proceeded against in execution as if he were a party 
to the decree. 

Per Spencer, J —The Court has inherent power to 
assign a bond executed in its favour for the pur- 
pose of a suit being brought to enforce its terms. 

The word‘restitution’ in section 145 (b) of the 
Civil Procedure Code must be read in the wide and 
general sen=e of restoration or making good that 
which is deficient, and a Court can, under that 
section, proceed in execution against a surety who 
has fai.ed to perform his conditional undertaking to 
produce the judgment-debtor’s property when called 
upon to do so. IYI Konimarkdim Scbbaredih v. 
Kolmpara Yf.krayya Tate, 25 M. L T. 220 : , 1 f»rQ) 
M. W. N\ 219; 9 L. W.-176 4 1 0 

-- SS. 15 I » 152 —Amendment of decree 

_Inherent power of Court. Sec .Tudomfnt 574 

5 . 151,0. XLIf r. 5 —Chota Nagpur 

Tenancy Act (VI B. C.of i908J, 2»5 (3), 224, 229 

— Appeal to High Court under Chota Nagpur Tenancy 

Art—Stay of execution—High Court, power of, to 
toy execution. 


The provisions of the Civil Procedure Code as to 
stay of proceedings do not apply to cases under the 
Chota Nagpur Tenancy Act, but, as that Act gives 
a right of appeal to the High Court, the Court has 
inherent jurisdiction ns a Court of Appeal, where an 
appeal lies to it, to stay proceedings as ancillary to 
its powers as the appellate authority to reverse an 
order of an inferior Court. The jurisdiction, 
however, should be exercised sparingly and only in 
cases where it is manifest that justice demands such 
an exorcise Pat Lai. Nii.mani Nath Saiii v. Baldko 
Das Bista, 4 P I. J. 37': (19<9i Pat. 145 185 

-s. 151, O. XLI, r. 23 — Remand — 

Appellate Court, power of, to remand case for re-trial 
— Minor—Appeal by minor not represented by guard • 
ian, whether competent — Procedure—Inherent power 
of Court, exercise of. 

A Court of Appeal is competent to remand a case 
for re-trisl under circumstances not mentioned in 
rule 23, Order XLI of the Code, whero the ends of 
justice require this to bo done. 

An appeal preferred by an infant not represented 
by a guardian ad litem cannot be entertained, but 
in such a case the High Court will exercise its 
powers under section 15 of the Civil Procedure 
Code and make such order as is necessary for the 
ends of justice C Misri Saiiu v. Vishnu Nath Sahu, 
29 C. L J, 419 985 

---S. 153,0* VI, I*. 17 —Amendment of 

plaint — Oral application whet he i sufficient. 

A written application is not necessary to move the 
Court for an order allowing an amendment of the 
pleadings. An oral application is sufficient. IYI 
KaMAKSIM Animal V Sl BIURAYA CHETTY 758 

-0.1, r. 9, scope of. 

Order I, rule 9, of the Civil Procedure Code deals 
with cases where the Court can deal with the 
matter in controversy with regard to the rights 
and interests of the partie9actually before it. A 
Madho Ram t\ Jaoat Sinoh, 1 U. P. L. R. (H. C.) 7 

18 

- O. I, T. I 3—Non-joinder of parties— 

Objection, when should be taken. See Ai'PEAt., 
SECOND 463 

- O. II, I*. 2 — Abandonment of claim — 

Causes of action, joinder of—Vendor and purchaser 
—Assignment of arrears of rent to purchaser—Suit 
on assignment, whether bars subsequent suit for rent 
on title. 

Where the vendee of certain property got an 
assignment of the uncollected rents from the 
vendor and sued tlie defendant first for arrears of 
rent under his assignment and afterwards for rent 
that had accrued due since his purchase, basing it 
on title: 


Held, that the causes of action for the two suits 
were different aud the second suit was not barred 
under Order II, rule 2, Civil Procedure Codo 

Cuder Order II, rule 2, Civil Procedure Code, the 
test is not whether the plaintiff could have sued for 
both the claims in the same suit but whether he was 
bound to have sued IYI Chidambaram Pillai v. 
Duraiswamy Chetty, 10 L. W. 3’ ; 26M L T i’4 


O. II, r. 2, O. VI, I". I 7 —Amendment 

of plaint, ivhen to be allowed —0. II, r. 2, whether 
applicable to amendment of plain 1 . 



Voi. LIll 


MINERAL INDEX. 


1029 


Civil Procedure Code-I908-co„td. Civil Procedure Code-l908-c,ntd. 


The object of litigation being to ascertain and 
give effect to the rights of parties, an amendment of 
the plaint should always bo allowed when it dees 
not change the nature of the suit and when the 
rights of the defendant are in no way prejudiced by 
the amendment; any inconvenience caused to him 
can bo healed by the award of costs 

Order II, rule 2, of the Civil Procedure Code merely 
bars a second suit for relief which should have been 
included in an earlier suit, and does not apply to 
the case of an amendment of a plaint. P Fa mi 
Khan v Muhammad Isa, 6 P. L. R. 1919; 84 P._R. 

1919 464 

-- O. II* r. 2 -Suit for declaration of title 

and for injunction restraining disturbance of pos¬ 
session—Dismissal of suit for failure to prove pos¬ 
session—Subsequent suit for declaration and posses 
sion, whether barred. 

A suit for declaration of title to and possession of 
property will not be barred under Order II, rule 2, 
Civil Procedure Code, by reason of the dismissal of a 
previous suit for declaration and injunction restrain¬ 
ing defendant from disturbing plaintiff’s possession, 
on account of the failure of the plaintiff to prove 
possession. IY1 Aiyanar Raja v. Alauar Raja 434 

-O. VI, r. 5 — Plaint, averments in, not 

precise — Particulars, failure to apply for — Appeal, 
second — Objection, whether can be raised —Contrai t 

Act (IX of 18729, ss 16, 74— Loan — Interest, high 
rate of, whether can be reduced — Undue influence — 
Unconscionable bargain — Penalty—Hindu Law — 
Joint family — Kartn, ulienation by—Criminal 
charge, defence of, whether valid necessity - Consent 
of son, effect of—Necessity— Presumption. 

\Yheie the averments in a plaint are not suffi¬ 
ciently precise, it is open to the defendant to 
apply for particulars under Order VJ, rule ff, of the 
Civil Procedure Code, and, if such application is not 
made, he cannot, in second appeal, bo permitted to 
refer to the matter. 

In all cases relating to money-lending transactions, 
the Court will relievo the debtor by reducing the 
rate of interest only when it is satisGed that the 
lender was in a position to dominate the Will of the 
borrower, and that the “bargain” was unconscionable 
within the menning of section 16 of the Contract 
Act; but where neither of these elements is 
pleaded, it is not open to the Court to give relief 
to the dofendnt on the ground of undue influence. 

A member of a joint Mitakshara family is entitled 
to use the family funds in repelling a criminal 

charge made against him. 

Ih o karta of a joint family has undoubted power 
to alienate joint family property for a justifying 
family necessity, if the other members of the co¬ 
parcenary assent to the transaction. An assent 
given by a son to a mortgage by his father subse¬ 
quently to its completion is not, in any sense, a 
ratifleation of what was done by his father, but is 
presumptive proof of a justifying family necessity. 

Where a Hindu father raised a loan agreeing 
to pay interest at 3 per cent, per month with 
quarterly rests, and the transaction was assented 
to by his son, and there was no ovidence that his 
consent was not a free consent, or that he did not 
give his consent with knowledge bf actual facts 


of a family necessity justifying the raising of a loan 
on such onerous terms: 

Held, that the rate of interest was not a penal 
rate, and that the lender was entitled to recover 
interest at the rate agreed upon. 

In dealing with cases under the Hindu Law it is 
always dangerous to employ technical terms of 
English Law. Pat Prem Sukii Das v. Ram Bujhawan 


Mahto 


O. VI, r. 


964 

I 7 — Amendment of plaint, 


when to be allowed—Cause of action, fresh, whether 
can be substituted. 

A plaintiff ought not to be allowed to amend his 
plaint so as to substitute a plaint on a fresh cause of 
action or a separate cause of action for the plaint as 
originally framed. UB Ma Nycn v. Maung Shwk 

Kacscs, 3 U. B. R. (19-9) 171 D6I 

-O. VI, r. 17 —Appeal, second --Amend¬ 
ment of pleadings, whether can be allowed. 

Where parties elect to go to trial on a particular 
cause of action, and the issues and the evidence, 
in consequence, are limited to those which are 
relevant to that cause of action, the Court, in 
second appeal, will not permit an amendment of 
the pleadings witn a view to a remand for re-trial, 
as that would practically be starting a new trial 
on cause of action deliberately abandoned. O 
Bajranu Lal V. Brahma Dat, 6 O. L. J. 322 849 

_O. VII, r. 6— Plaint—Suit barred by 

limitation—Ground saving limitation, whether 
should be specifically pleaded. 

Where a suit is brought after the prescribed period 
of limitation, it is incumbent on the plaintiff, under 
Order VlI, rule 6, of the Civil Procedure Code, to 
state explicitly tue ground on which the bar is 
saved. IY1 MARin.W MUTHIRIAN V. CHINNAKAN.su 

Ml'THIRIAN, 9 L. w. 32; 25 M. L T. 295; * 2^2 

N - 42tl — O, IX, 1 - 1 *. 4,9, o. XXI, rr. 90, 

IOC, lOl _ Execution of decree—Application to 

set aside sale—Dismissal for default -Application for 
restoration, maintainability of. 

Order IX, rule 9, of the Civil Procedure Code does 
not aoDlv to an order dismissing for default an 
application to set aside under Order XX1, rule 90, 
of the Code a sale held in execution of a decree. 

Rule 4 of Order IX expressly applies to suits, and 
a case under Order XXI, rules ,00 and iUl, is 
not a suit within the moaning of that rule. Pat 

JuuulKishorkv. iuchinderMoiun 416 

- o. IX, r. O. XVII, rr. 2, 3, scope 

and applicability of—Plaintiff unable to produce 

evidence— Dismissal for default - Appeal, second, 

whether lies. ... r> . 

in order to apply rule 3of Order XML r.f he Civil 

Procedure Code to a case, it must be shown that there 
was something upon which the Court could bring 
its judicial mind to bear in the shape ot either evi¬ 
dence or pleadings, and that the Court d.d before 

making its decision duly apply itB mmd 

Unless the facts clearly indicate that there was 
an adjudication, an order of dismissal, whether . 
ho for want of evidence or not, should be treated as 
b order under Order IX of the Civil Procedure Code. 

here in consequence of the plaintiff not adducing 
any evidence in support of his case, his suit is 
dismissed in default, and there is no indication that 


an 
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lit*!. 


lie was either willing to have tlio suit dernk»l • n 
the merits, or that the Court in any wn\ :i|>)• hVd 
its miii'l to the rights and liabilities of tho f arti<-«, 
the older must be treated a.s one under Order XVII. 
rule - of the Civil Proerdur*' C"de, and is mu opt n 
to second appeal. Pat Miiiammai. IIakai: Am 
C ltYl.HAl M VHTON 290 

- O. IX, r. 9 — Probati.’ an i? .['] 111 1 u i-t < n f ii 

Act (\ oj ■>. 83— probate apphcat «, — /»,>• 

missal fur delimit — /.<>0 ration, ayph.,ih,.n f. r, 
maintainability of. 

Order IX, rule i*, of the Code of Civil Procedure 
is applicable to the dismissal of an application f., r 
Probate which has, under section S3 «.f the Pinbate 
and Administration Act, been tieated as a >uit. 
d he applicability "f the latter portion of rule «; is n<>t 
conditional on that of the former. IYI R\i r.\i :\mo 
YeKRAM.MA V. KaI.LAUANI'I SlRRA li A • • 639 

O. IX, r. 9 —Mdlicient cause, what 
amounts to 959 

- O. IX, r. 13, O. XL1II, r. I (a) 

— Kx parte decree—Application in -et u.-ide d.-cre 

— Order granting applicaft ,n—Appeal, u /„.// u .,. / J<>s 
An order granting an application under Order 

IX, rule 13, of the Civil Procedure Code is not 
appealable. A JBknaik Hah v. Pc tain Si huh, 17 A 
L. J. 1052 c O I 

-— O. XVI , r. 3, scope of — Dismissal of 

suit fur default, legality of—Court, duty of. 

Kule y of Order X\ 11 of the Civil Procedure Code 
is an enabling rule and not a mandatory one. 

A mere order of dismissal based on default is 
not a proper or legal oider under this rule. The 
Court should proceed with the disposal of the suit 
on the materials before it and, if the circumstances 
are such that it cannot decide the suit forthwith on 
the materials before it, it should not avail itself 
of the provisions of that rule. 

Where, therefore, it appeared at the first hearing 
of a suit that certain defendants had not been served 
and the Court parsed orders adjourning the case 
and directing issue of summons to all absent defend¬ 
ants on receipt of process-f.es, or a proclamation 
by beat of drum at the expense of the plaintiff, but 
the plaintiff took no action whatever in respect of 
the order and on the date of hearing gave no reasons 
for his default and pleaded no extenuating circum¬ 
stances but asked for forgiveness and indulgence 
and the Court dismissed the suit under Order XVII, 
rule y, Civil Procedure Code: 

Held, that under the circumstances rule 3 of 
Order XVII was inapplicable and should not have 
been applied. L Suer Am v . Ma'cu 292 

~ O* XXI, l*. 2, application under, 

time for, when may be extended 958 

-O. XXI, r. 2 — L'xecution of decree — 

Payment out of Court—Decree-holder, whether bound 
to certify payment within any fixed peri d—Obliga¬ 
tion, nature of. 

Except where an Act of the I egislature provides 
a time for the performance of a duty, the ordinary 
and natural inference is tha 1 -. the obligation to per¬ 
form that duty is a continuing obligation 

A decree-holder can, at any time, certify a pay¬ 
ment to the Court, and it is enough if he mention, 
the payment in his application for execution S 

Stun Mahomed v. Choithram, 13 S. E. R. 37 804 


Civil Procedure Code—1908 —eontd. 

- 0^ XXI, r. 2— F. rend ion of decree — 

> iti-; i, ‘i .n if decree—Evidence of satisfaction, 
u P, of — Payment certified but not recorded, 

" bi can be recognised. 

A Court executing a decree is entitled to go into 
evi'I'-nc. for the purpose of considering whether the 
de ree holder has certified satisfaction of the decree 
U:*br XXI. rule clause 3, of the Civil Procedure 
Code enables a Court to recognise a payment or 
adjustment which his been certified but not recorded. 

Pat Ram Pro*a o Roy v. Kikit Roy 764 

-O. XXI, r. 2 — Execution of instalment 

d- erre - Payment of instalment out of Court — 
Admission by decree.holder and judgment-debtoi — 
I’ertificah >ii, n il, fher necessary — Limitation. 

.V obtained a decree against Q . for a specific sum 
of money payable by six annual inst ilments, with 
tie- proviso that in case of default .V. could realise 
the whole sum with interest .V applied to execute 
the decree alleging that the second and third 
instalments had been paid, but the fourth had not. 
Q . contended that the application was barred by 
limitation inasmuch as .V. had not certified payment 
of the second and third instalments to the Court, 
and that the fourth instalment had also been paid: 

Held, that as Q . admitted payment, no question of 
certifying to the Court of any payment out of 
Court arose in the circumstances, and that it was not 
necessary for AT to prove such payment. A Qadam 
Singh v. Natiiu Singh 362 

-O. XXI, r. 2 —Satisfaction of decree — 

Certification, mole of—Reference to satisfaction in 
pleadings , whether sufficient. 

In order that a satisfaction of a decree may be 
treated as a proper satisfaction under Order XXI, 
rule 2 of the < ivil Procedure Code, the adjustment 
should be notified to the Court whose duty it is to 
execute the decree in a form which will come before 
it in its execution work. A casual reference to 
such an adjustment in a plaint or other civil 
proceeding is not sufiieieut. S Mahomed Khan v. 
Nentmal, HS L. It. 130 901 

-O. XXI, r. 5 — Execution of decree - Duty 

of Court—"Striking off " application, whether 
permissible—Order relenting property from attach¬ 
ment , effect ol- Decree-holder, whether can subse¬ 
quently apply for execution by arrest of judg¬ 
ment-debtor. 

In execution of a decree the decree-holder attached 
certain property of the judgment-debtor and the 
same was made over to a sapurdar. Certain attempts 
at sale proving abortive, the bailiff reported on 1st 
May 19 6 that the sapurdar had left and the goods 
were in possession of the judgment-debtor who, 
however, presouted a written statement denying that 
he was ia possession. Owing to the non-attendance 
of parties, the execution proceedings were consigned 
to the record room on the 7th June 1916. A year 
later, the decree-holder made a fresh application for 
execution on the ‘27th July 1917 and a specific order 
was recorded that the goods were released and 
the application was again consigned to the record 
room In November '917 the decree-holder applied 
for execution by the a-rest of the judgment- 
debtor: 

Held, \1) that the Court was not justified in 
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“striking off” the application for execution on the 
7th June 1916, which should either have been dis¬ 
missed or adjourned, as the Coart was not legally 

competent to do anything else; 

(2) that it must be held that the application was 
not dismissed and that the attachment continued 
to subsist; 

(3) that the order of release must be regarded as 
one involving and implying the dismissal of the 
second application and that that application should be 

held as having been dismissed; 

(4) that, consequently, the attachment ceased on 
the 27tli July 1917 and the goods were thereafter at 
the disposal of the judgment debtor; 

(5) that, in any event, the judgment-debtor was 
a party to the disappearance of the property and the 
decree-holder was entitled to execute the decree by 
the arrest of the judgment-debtor. L Diwan Cuand 
v. Bedha Ham-Devi Dial 

-o. XXI, r. 17 (2) —Execution of dec ice 

—Application for execution, return of—Presentation 
after amendment —Limitation, commencement of— 
Time, grant of, for making amendment, application 
for, ivhether 'step-in.aid' of execution —Limitation 

Act (IX of SOS,) Sch. I, Art. 18 i (5-. 

Whore an application for execution of a decree 
or order is re-presented after the required amend¬ 
ments have been made the amended application 
should, for purposes of limitation, bo deemed to have 
been presented on tho date on which it was first 
presented, and not on tho date of re-presentation. 

An application for time to amend an execution 
application and to put it in tho form prescribed is 
not a ‘step-in-aid' of execution within the meaning 
of Articlo 18 2(5) of tho Limitation Act, nor is an 
adjournment granted to convert an irregular appli¬ 
cation not placed on the file into a regular one a 
step-in-aid’ of execution. 

In order that a particular act may amount to a 
‘step-in-aid’ of execution, execution must be pending 
before the Court which it can aid. IVI \ alasubra- 
MANIA PlLLAI l> CHIT COMPANY Y ELA N ID1U, JjTU m 

L W 222 • OO 

— O. XXI, r. I 8— Execution of decree— 

Cross-decrees—Set-off, direction as to, in one decree 
—Application for execution, whether necessary before 

set-off can be allowed. . . 

Where a landlord holds a decree against his tenant 

for rent, and the latter holds a decree against Ins 
landlord for mesne profits, but there is a direction 
in the decree for rent that execution is not to issue 
until tho amount due under the decree for mesne 
profits is ascertained, tho intention is that the decrees 
should bo set off against each other. Ifc 18 
necessary, in such a case, that the decrees on both 
sides should bo before tho Court for execution as 
required by Order XXI, rule 18 of the Civil Procedure 
Code, in order that a set-off might be c *aimod Pa 
Hiai Lal Singh v . Ramjiram, v! 919) l at. 372 740 
__0. XXI, rr. 54, 66, 90 -Execution 

of decree-Sale—Notice to judgment-debtor, absence 
ot effect of—Sale, whether can be set aside. 

The mere absence of notice to a judgment-de 
of tho intended sale of his property is not a mater 

irregularity in the publication of tho sale within the 

Qodo, sufficient of itself to justify the sotting aside 


of the sale. U P B R Maiipal Bahadur v. Ram 
Bahadur Singh, l U. P. L R (B. R.) 7 167 

-O. XXI, rr. 58, 61, 63 — Attach merit 

in execution of decree, effect of —Ancestral property 
— Reversioners, position of — Declaration that 
property is not liable to sale, suit for, mamtainability 
of. 

An attachment cannot be regarded as an aliena¬ 
tion of the property attached. It may infringe the 
right of the judgment-debtor but does not give a 
cause of action to his reversioners 

Under customary law, a suit for a declaration 
at the instance of the reversioners does not 
lie when ancestral property has been merely 
attached in execution of a decrco with a view to sale 
but has not been sold. 

In a suit fora declaration that a certain house 
was not li ible to attachment and sale in execution of 
a decree against the plaintiffs' father, it appeared 
that the plaintiffs had filed objections under Order 
XXI, rule 58, Civil Procedure Code, claiming that 
they were in possession us owners. Tho claim 
having been disallowed, they tiled the present 
declaratory suit, alleging that the land was ancestral; 
that they had built certain of the houses, that the 
debts contracted by their father were without 
consideration and necessity, and that the houses were 
exempt from attachment and sale by virtue of section 
6) (U c 1 , Civil Procedure Code 

Held, (1; that the plaintiffs’ suit was undoubtedly 
in part one under Order XXI, rule fii of the Civil 
Procedure Code, but that they were not, because of 
an order under Order XXf, rule 61 of the Code, 
incompetent to institute a suit for a declaration 
under the provisions of section 42 of the Specific 

Relief Act; , . 

that the house in suit not having been sold, 

the plaintiffs’ suit was premature. L Waryam Singh 

v. NarainBas 157 

_o. XXI, rr. 58, 63— Limitation Act 

(IXof 19U8J, tich. I, Art. li —Execution of ilccrec — 

$ a l e _ Claim that property should be sold subject 

t„ mortgage, rejection of—Suit to establish right — 
Limitation. 

A petition to a Court, asking that it be notified 
that certain property ordered to be sold in execution 
of a decree is liable to a mortgage and that tho 
sale bo held subject to tho mortgage, falls within 
the provisions of Order XXI, rule 58 of the Civil 
Procedure Code, and where such petition is rejected, 
a suit by tho petitioner to enforce his right against 
tho property must be brought within one year under 
Article il of Schedule 1 to tho Limitation Act. IYI 
LaKSHUMNAN ClIBTTlAK l’. PARA8IVAN PlLLAI, 37 M. L. 

J. 159 ; V 1919) M. w. N. 65J 720 

O. XXI, r. 63 — Execution of ' decree 


Attachment—Objections, petition of, askiilg that 
objections be recorded, effect o/—“Kuri” transaction 

_ Security, duty of bidder to furnish — Tunc, whether 

o f essence of contract. 

Whore a person objects to the attachment of 
property and files a petition asking that his 
objections be recorded, without asking for an 
investigation of his claim, and the Court records his 
objections, such recording of objections does not 
anuuut to an order against tho objector to which 
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the provisions of rule 63 of Order XXI of the Civil 
Procedure Code would apply. 

The rule in kuri transactions beim*- that the 
amount which is payable to the bidder is"' to be paid 
to him only on his furnishing security for future 
instalments, time is of the very essence of the 
contract, and, unless the security i^ furnished within 
the prescribed period, the bidder loses his right to 
the amount payable to him. IY1 A\\.\ Paitak c 
Attupuratii Manakkai 938 

• X1 ^ r• 83— hici-it>oh -if decree _ 

E'luilj of I'cdemptinn belonging to two brothers, 
attachment of—Permission to o„r brother to imsc 
decretal amount bj private sale —/trothcr not joining 
in sale, title of, whether affected—Suit to recove- half 
share, maintainability of. 

Wheio the equity of icdemption in certain properly 
belongs in equal shares to two divided brothers, and 
is attached in execution of a decree against both, 
and is ordered to be sold, the senior brother has no 
power to sell his brother’s interest by virtue of 
permission obtained under Order XXI. rule 83 of the 
Civil Procedure Code to sell the cquitv of redemption 
privately. * 1 

In the case of such a sale the junior brother is 
entitled, on payment of half the purchase-money to 
recover his share from the purchaser. [VI Ramai * x 
Ayyar r. Krishna Ciiariak, 26 M. L. T. 151. in l 
W. 291; (1919) M. W.N.Oll ’ q 5 fi 

— — XXI. r. 83 (2)-rrcc,„ P Uon- 

lnvatc sale by judgment, debt or with leave •</' 
executing Court , whether liable to pre-emption — 
Pre-emptor bidding at auction—Waiver 
A sale of property executed by the judgment- 
debtor in virtue of a certificate granted to him by 
the executing Court under Order XX T. rule 83 ( 2 ,. 
Civul Procedure Code, is a private sale, and, even 

though it does not become absolute until confirmed 

by the Court, it cannot be said to be a sale by a Court 
in execution of the decree and thus not liable to 
pre-emption. 

Failure of a person entitled to pre-empt to 
outbid the purchaser at an auction sale does not 
amount to waiver. L Ah.mai> Jan v. Kishen Cmani> 


—-O. XXI, r. 89 — Execution of decree — 

Sale — Judgment.debtor, agreement by, to sell property 
to third person if sale is not confirmed - Application 
to set a*idc auction sale, whether can be made by 
private purchaser. 

Where the property of a judgment-debtor is sold 
in execution of a decree, but before the sale is 
confirmed, the judgment-debtor arranges to sell it 
to a third party for a stipulated sum in the eveut 
of the sale not being confirmed, the judgment-debtor, 
in depositing the money in Court, should himself 
apply, as the owner of the property, for the auction 
sale to bo set aside. An application by a person as 
purchaser subsequent to the auction sale, being in 
contravention of rule 89 of Order XXt of the Civil 
Procedure Code, cannot be entertained. A Maiiabir 
Prasad Pandf, v. Ganga Dehal Rai, 17 A. L. J. 878 

331 

’ O. XXI, I*. 89 —Execution of decree _ 

Sale—Application to set aside sale-Deposit made 
but not received by Court within thirty duos—Sale 
whether should be set aside. ’ 


Civil Procedure Code-1908-comd 

Ti.e pr-.pcriy of a judgment-debtor was sold by 
auchon on *>th March On 20th April he applied to 
t he sale othcer to set aside the sale and offered to 
deposit the decretal amount and the penalty men- 
turned in rule 89 of Order XXI of the Civil Procedure 
Code. The sale officer, not being competent to 
entertain the application, forwarded it on 22nd 
Apn! to the Court win h had ordered the sale. On 
, d A P[ |1 t, "‘ Judgment-debtor applied to the Court 
asking that the money might be received The Court 
d.d not receive the money and ordered the matter 
to come before it on 30th April. The money was 
deposited on 1st May, but the Court refused to set 
aside the sale on the ground that the deposit had not 
been made within thirty days of the sale This 
order was reversed by the Appellate Court and the 
High Court was moved in revision, it being contend¬ 
ed that the Appellate Court had no jurisdiction to 

mako the order it did as no deposit had been made 
within thirty days : 

U<l'l, that the actual delay in the deposit of fclio 
money was not due to any act on the part of the 
J'K gment-debtor, and that, although the deposit was 
actually made on 1st May, he had brought the money 
into Coin-ton 20th April, and that the Appellate Court 
wa.>, therefore, justified in setting aside the sale. 
A (Jajadhar L)as v. Rim Su.miran Dube, 17 A. L. J. 
991 161 

— -- O. XXI, r \ 89, 90 — Civil Procedure 

Code (Act XIV oj 1882), >s. 310.1, 31 1 — Bengal 
tenancy Act (VIII of I885J, s. \10-Exccution of 
decree—Sale of l*luq-Tenure-holder, whether entitled 
to apply to set aside sale 

Petitioner, who held a permanent under-tenure 
m a talug which was sold in execution of a decree 
for arrears of rent under the provisions of the 
Eastern Bengal and Assam Tenancy Act, applied 
under Order XXI, rule *9, of the Civil Proccdu^Code 
to have the sale set aside : 

Held {[) that section 170 of the Bengal Tenancy 
Actdid uot oxdudo from the operation of section 3iOA 
of the Civil Procedure Code of 1882 , correspond- 

p S , r , e oV> Xr ’ rjl0 89 ’ Jf the Civil Procedure 
Code of 1908, a tenure or holding attached in 

execution of a rent-decree and that, therefore, Order 

xxr.iulc 89 Civil Procedure Code, was applicable 

to a sale held tor arrears of rent in Eastern Bengal 
and Assam; b 

il tb i C i P 1 Cfci [ i0Uer ’ holdiu o an u nder tenure in 
e tit p Z !!- 5 ° d ' ia< ^ SUC , h iuterest tUercil1 as would 

CvP i° UPP i J , undcr 0rdcr XX( . rule 89. of the 
Procedure Code to set aside the sale of the 
taluq m execution of a rent-decree 

The scope of Order XXI, rule 89. of the Civil Pro- 
ceduie Code, 1938, is not narrower than that of 

section 310A of Act XIV of l hqo n n 

me m.t, r . A 1 ^ ^arat Chandra 

uasj^Mati Lal Chuckerbutty, 23 C. \y. N 597 237 

Sale iri , r ’- 90—Execution of decree— 

n W m * 6tatem r ent °f approximate value in sale 

prortanmlMn-I'regulanty-Sale, whether can be set 

DrmH-« , v SS i tatenle |“ t ° f f he a PP roi 'raate rake of the 
Frrialaritr whl f P™ otaIn “ ci ° n ™oatitute3 material 

90. <>f thT^"; t pF Q 0C t 0 h d e ur rccde ng of 0rder xxt - ruie 

Where on enquiry made by the lower Court it 
w-u ascertained chat- the va.L of the property 
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sought to be sold in execution of a decree was 
Rs.°U,2lO but in the sale proclamation the value 
was stated to be Ks. (5,00‘J and the property was 
sold for Ks 6,80C: 

Held,, that the sale should be set aside, inasmuch as 
the decree-holder knowingly made a misstatement 
of the value in the sale proclamation which amounted 
to material irregularity, and thereby caused substan¬ 
tial injury to the judgment-debtor. C • akksh Nath 
GHOSE U. H.ABI ' HARAN SHAHA 23 

-O. XXI, rr. 91,92, 93 Execution of 

decree—Sale—Judgment-debtor having no saleable 
interest in property sold—Suit by auction.purchaser 
to recover pure hose-money, whether maintainable. 

At a Court-auction there is no warranty, express 
or implied, that the judgment-debtor has a saleable 
interest. 

'Where it is found that the judgment-debtor had no 
saleable interest in the property sold in execution of 
a decree against him, the auction-purchaser has, in 
the absence of fraud or misrepresentation, no right 
of action against the decree-holder, either under the 
Civil Procedure ode or apart from it, to recover the 
purchase-money paid by him L & Soolaimas 
Cassim Sing i u. S. 6. A. O. Uhettt Firm 1 74 

- O. XXi, r. 93 — Execution of decree — 

Sale —Warrant oj title Purchase-money, whether 

can be recovered on eviction by third person—Con¬ 
sideration, which afterwards fails, maintainability of. 

There is no implied warranty of title in an auction- 
sale under the Divil Procedure Code, either by the 
decree-holder or by the Court and, therefore, no action 
lies against the decree-holder for a return of purchase- 
money paid at a Court auction in execution of a 
money decree, when the purchaser is evicted by a 
third party who successfully establishes his title to 
the property in a regular suit. 

Whore the right, title and interest of the judgment- 
debtor is sold and tho conveyance effectually 
passes it, there can bo no failure of consideration, 
for the consideration was the right, title and 
interest, which exhypothesi passed, though it was value¬ 
less. The same argument applies when property 
is sold as property believed to belong to the judg. 
raent.dcbtor, where the sale, as in a ourt auction, 
is by implication one with all risks and all defects. 
N Dewaji V. Ambita, lo N. L. R. HO olo 

O. XXII, r. 3 -Appeal Death of sole 
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appellant-Failure to bring legal representatives on 
record, effect of—Abatement of appeal -Hindu Law- 
Succession—Sister, whether heir. 

Where a sole appellant dies and no application is 
made to bring his legal representatives on to tho 
record, the appeal abates, i’ho fact that m a cross¬ 
appeal tho deceased's legal representatives have 
been brought on to the record as respondents will 
not suffice to prevent his appeal from abating 

Under the Alitafcahara School ot Hindu ..aw a sister 
is not an heir at all to her brother, and, consequently 

cannot be brought on to the recoid as the heir and 
legal representative of her deceased brother to 
continue a suit or appeal. P Buambiiu Nath c. Ram.., 

25 P. *%n r r . 4 -Partition, suit /or— 

Preliminary decree-Deatti ojdefendant Apphca- 
' tion by plaintiff to tbring legal representatives on 


record and for division and allotment of property, 
nature of—Application granted 

After a preliminary decree for partition was 
passed by tho District Court at Uuddapah the 1st 
defendant died. The plaintiff tiled an application for 
bringing his representatives on to the record, for 
the appointment of a Commissioner to divide tho 
properties into six shares, and for delivery of one 
such share to herself. Tho District Judge brought 
defendants Nos. 8 to 10 on to the record as 1 st 
defendant’s legal representatives, but treated the 
other prayers as prayers in execution and transferred 
the execution to the District Jourt at North Arcot: 

Held, ^l) that as the Uuddapah Jistrict Court had 
jurisdiction mi ler the law to continue the further 
trial of the suit, which must be considered as 
pending in that Court till a final decree was passed, 
the order of transfer to tho District Court of 
North Arcot was illegal; 

(1) that the pliintitT’s application was in sul>- 
stauce not a i application for execution, but an appli¬ 
cation in the suit to piss a final decree iVI Ai.ur 
Jj.wsii.mi Narasimiia Sastrui.u v. Ve.nk.ata Naha- 

S V M M \ ^ “ •* 

O. XXII, r. 9 -Evidence Act (l of 187 V, 

., 1 15— Death of plaintiff—Legal representative, ap¬ 

plication for .substitution by, dismissal of—Suit by 
legal representative—Objection by defendant— 
Estoppel—Limitation Act (l£ of , $ i* Lime 

spent in prosecuting wrong remedy, exclusion of. 

The mother of a last male owner brought a suit 
to obtain a declaration that an adoption made to the 
latter was invalid During tho pendency of the 
suit the plaintiff died, and the present plaintiffs 
sought to continue the suit, but tho defendants 
contended that they were not entitled to do so and 
the Court, allowing the contention, dismissed tho 
sui'. The plaintiffs thereupon brought tho present 
suit The defendant, who was a defendant in the 
previous suit, contended that the suit was barred 
under Order XXII, rule ‘J of the Civil Procedure 
Cole, by reason of tho decree dismissing the previous 
suit and that it was also barred by time; 

Held, v.l that it was not open to the defendant 
to contend that the previous decision was erroneous, 
an d that the plaintiff s proper remedy was to con- 
tinuo tho suit first filed; 

(.it that the plaintiffs wore entitled, under section 
11 of the limitation Act, to claim a deduction of 
tho interval between tho date of their applying to 
continue the previous suit and the date of the 
Court’s order dismissing that suit. IVI Arunachalam 
PlLLAl V. VELLAVA PlLLAl, 9 Li. W. 3 4-5; 25 M. L. T. 

36 3 465 

- O. XXIII, r. I (I), construction of — 

WUndrUiOaL oi suit — Co-plaintiff, whether can with- 

Per “petard, S. H -Rule l l; of Order XXIII of tho 
ivit rooeduro ode snould bo construed according 
to ics strict wording. One of several co-plaintiffs, 
when they hawe embarked upon a joint suit, cannot 
withdraw from tho suit without the consent of tho 

others. . _ , . e 

Per Hopkins, J H — Tho meaning of rule L (1) ot 

Order XXui, Civil Procedure Code, is not clear, but 

tne idea uuder.yiug io is that no person can be 

forced to prosecute logal proceedings against his will, 
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of prevented ti .'in w ithdr.iw• njz iVom them bin, 
once a person lias withdrawn lruin a suit, ho ought 
not to be allowed to renew it. without good cause 
shown for the withdrawal. UPBH Kali c iia ran 
Rai v. Sheikh Sakiuwat, i U. P. L. it. (H. R ) 14 

183 

-— O. XXIII, r. I — Withdrawal of suit as 

against oue defendant, effect of. See Contract A ct, 

s. 13-t 870 

-O. XXJU,r. 20 

O. XXVI, r. 9 — Local investigation — 

Court, poiccr of, to moke local inspection—Duty of 
Court— Appeal, second—Appellate Court, judgment 
or, based --n result if l-cal inspection mud. bu trial 
Court, legality of. 

Order XX\ I, rule 9, of the Civil Procedure Code 
gives no power to a ■ ourt to itself hold a local 
inspection. A Judge can only hold such inspection 
for the purpose of understanding t'.e evidence and 
for no other purpose, tie must decide the case on 
the evidence adduced before him, and, if he finds 
that complete justice cannot be done without a 
local investigation, he has power, under the rule 
above quoted, to appoint a commission for this 
purpose; the fact that the plaintiff has not applied 
tor this to be done, does not relieve the Judge of 
the duty imposed upon him of having before him 
all the material available which is necessary for the 

determination of the point ut issue between the 
parties. 

The judgment of a lower Appellate ('ourt, based 
entirely upon a local investigation conducted by the 
Judge of the Court of lirst iustance nimself, cannot 
be sustained in second appeal. Pat Dawarka 
Prasad i\ Makiiu Lal 4 J 

- -O. X.XiI, r. 3- Guardian ad litem, 

appointment of — Provisions, whether applicable to 
partition proceedings 

The provisions of the Civil Procedure Code regard¬ 
ing the appointment of a guardian ad litem for a 
minor defendant do not apply to partition pro¬ 
ceedings under the U. P. J^and Revenue Act O 
Patkshwar v. Ajodhia, a U. P. l. R. vJ C./ y 123 

- O. XXXII, r. 4 —Guardian ad litem — 

Adverse interest, what is—Suit attacking mortgage - 
Father mortgagor, interest of, whether adverse to 
minor son. 

Where the guardian ad litem of minor defend¬ 
ants is their father aud is also the mortgagor of 
the suit proper, y, it does not necessarily follow 
that his interests are adverse to the minors who 
with him form a joint family of which lie is the 
managing member. A Ganesui Singii v . Shyam 
Singh 636 

-O. XXXII, r. 7, Sch. II, para. I, 

scope of — Alinor—Reference to arbitration by next 
friend of minor plaintiff - Ratification by conduct 
— Plaintiff, whether can challenge reference 
An application of the guardian or next friend of 
a minor under schedule li, paragraph , of the ivil 
Procedure ode comes within the purview ot Order 

XXX11, rule 7, of the ode and, unless the have of the 

Court is expressly obtuiued and locorded, the appli. 
cation will huve the same effect and be open to the 
same objections u& would any other agreement or 
compromise entered into by such guardian or next 
friend with reference to the suit without the leave 


° l l >>‘- « ■ on “vpressly recorded in the proceedings. 

On*- li. earned on business in partnership with 
ot.o .V //. having died, his sons, A, B and G\ sued N. 
for dissolution of the partnership and settle- 
uirnt of accounts. During the pendency of the 
su,t c dicd ami the present plaintiff’s name 
was substituted as a co-plaintiff with B, his uncle, 
as the next friend. Subsequently the parties agreed 
to refer the dispute to arbitration aud applied to 
the Court for an order of reference, which was 
granted The arbitrator gave his award, but the 
plaiutiff being dissatisfied with it filed objections. 
Eventually a decree was passed in accordance with 
the award. Plaintiff then brought the present suit 
for a declaration that the decree was null and void 
and ineffectual against him. It appealed that the 
plaintiff had been well represented in the earlier 
suit and had by his conduct accepted the situation 
and did not impugn the reference to arbitration, but 
was contented to contest the award on the ground 
of the misconduct of the arbitrator: 

Held, that as the plaintiff’s next friend did 
not obtain an express sanction of the Court before 
referring the case to arbitration, the plaintiff's claim 
was maintainable, but that as he had expressly 
ratified and affirmed the reference, lie was debarred 
from contestiug it. L. Muhammad Jbrahim v . Allah 
Bakiish 327 

. P* XXXIII, rp. 4, S, 6, 7 — Appli• 

cation for leave to sue in forma pauperis— 
Inquiry, scope of—Evidence, admissibility of, on 
merits—Examination of applicant—Jurisdiction- 
Irregularity- Revision. 

Where, upon an application to sue in forma pauperis 

n°/ 0 ivvu 1 8 T.i nqU A ry Under th ° provisions of 
Ordei XXXI11 of the Civil Procedure Code it is 

empowered to examine the applicant not only with 
reference to the question of his pauperism, but 
also w ith r. ferenco to the merits of his claim, and 
to consider the statements made in the plaint’ and 
by the applicant in his examination in determining 
whether his allegations do not show a cause of 
action as laid down in clause (d) of rule 5 of that 
Order. But the Court cannot examine other 
witnesses for deciding the question of limitation or 
auy question other than the pauperism of the 
applicant. 

\V he. e, therefore, a • ourt decided the question of 
limitation, not upon tho allegations made in the 
plaint, nor upon the statements made by the appli 
cant iu lus examination, but upon conclusions based 
upon an examination of tho witnesses who wire 
summoned tor the purpose of proving the pauperism 
of the applicant, the High Court set aside the 0 rde“ 
as being made without jurisdiction C Jogenpra 
Narayan Ray c. Dprga C ha ran Guha, 46 C 651 

610 

T“ XXXVIII, r. 5 Attachment before 

judgment-Security ,umished- Property not returned 
to surety—Surety, whether liable Jor decree 
VNbore property attached before judgment is 
• 6 e f n on security being furnished but the surety 
s not placed in possession of the property, he cannot 
be proceeded against in the event of a decree being 
passed against the defendant. L B Ranqlat « <? 

T. M. C.eitv, ]2 Bur. L. T. S 9 939 
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- O. XXXIX, r. 7 — Inventory, order di - 

recting preparation of, when can be made. 

An order made under Order XXXIX, rule 7, 
of the Civil Procedure Code directing upon an 
application the preparation of an inventory of the 
property which is the subject-matter of a suit, 
should be made only where such inventory is 
essential for a proper decision of the case, and not 
otherwise. C Mahamed Rasek v. 1 aiiidonnessa 33 

- O. XXXIX, r. 7 (I) (a)—Suit to 

redeem pledge—Order on pledgee to produce articles 
pledged , whether can be made after he has parted 
with articles. 

Certain articles of jewellery were pledged by the 
plaintiff with the defendant. In a suit to redeem 
the articles the defendant pleaded that, in consequence 
of a settlement between the parties, the plaintiff had 
abandoned his right to redeem and the articles 
in question belonged to the defendant, and that 
the latter had been dealing with them as his property 
having sold some, broken up others and raised money 
on some of them. On the application of the plaintiff 
the trial Court made an order requiring the defend¬ 
ant to produce in Court the articles in suit within 
one month The defendant moved the High ' ourt 
in revision, urging that the trial 'udge had no juris¬ 
diction to make the order in question, inasmuch as 
the articles were not in the custody or possession of 
the defendant at the time the application was made: 

Held, that, although the articles were not in the 
custody or possession of the defendant, ho nevortho. 
less was in a position to redeem them and produce 
them in Court, and that consequently the trial Court 
had jurisdiction to make the order for their pro¬ 
duction under Order XXXIX, rule 7 (t'(a\of tll ° 
Civil Procedure Code. C Jitenpka Nath Chatterjee 

r. Asoke Nath Mitter, 30 O I*. J. 

_ O. X r. 19 Appeal, dismissal of, for 

default—Application for restoration, whether can be 

summarily dismissed — Procedure. 

An application under Order Xbl, rule 19, Civil 
Procedure Code, praying for the restoration ot an 
appeal dismissed in default, ought not to be rejected 
summarily without affording the applicant an 
opportunity of establishing the allegations made m 
his application, and without considering whether 
there Was good cause for his absence on the date 
fixed. P Ham Saran Das v. Nathwa, 38 P. W. K. 

1919 

_ O.XLI, rr. 23, 25 —Appeal—Remand, 

order of, under rr. *3. 2>, whether competent - 

Failure to appeal against order of remand, effect of 

Appeal, second — Question of law whether can be 

raised for first time-Question of fact, whether can 

b TCL * 

Th™ andlord of a holding sued the recorded tenants 
thereof for rent and obtained an ex parte <le ^°® l “ 
execution of which he brought the hoW.ng to sale 
the purchaser being defendant No I in whoso favour 

the s P ale was confirmed. 1 he phintjff .' 
present suit to set aside the sale, daiming to be 
private purchasers of a portion of tho ^lding and 
alleging that defendant No. 2 was a private purchaser 
of the remainder. The trial Court decidcd a^ the 
material issues in favour of the plaintiff but dismissca 
the suit on the ground that it was not maintarnaWe 
because the plaintiff had not applied under Order 
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XXI, rule 90, of the Code of Civil Procedure to set 
aside the sale. The plaintiff appealed and the lower 
Appellate Court, disagreeing on the point of main¬ 
tainability, set asido the whole decree and remanded 
the suit for trial, adding two new issues ' he trial 
Court found tlipt defendant No i was benamidar for 
defendant No > and decreed tho suit, which decree 
was upheld on appeal The defendant No. i appealed 
to the High Court and contended that the suit was 
not maintainable under Order XXI, rule 9^ of tho 
Code, and that the order of remand was not an order 
under Order XLI, rule 23, because the suit was not 
disposed of on a preliminary point, the trial Court 
having determined and recorded findings upon all 
• the issues in the suit: 

Held, that as the sole reason for dismissing the suit 
was that it was not maintainable, the suit was dis¬ 
posed of on a preliminary point and the fact that 
the Court decided the other issues in the suit made 
no difference, and that the defendant not having 
appealed from the order remanding the case, that 
order was now final. 

It was also contended that the suit was barred by 
limitation under Article 2 of the first Schedule to 
tho Limitation Act, there being an admission in the 
plaint that the plaintiff came to know of the sale 
more than a year before instituting tho suit: 

Held, that as this plea was not taken in either of 
the Courts below and as tho determination of the 
point required a finding of fact after taking addi¬ 
tional evidence, it could not be entertained in second 
appeal. 

It was urged on behalf of the respondent that the 
sale was a nullity, inasmuch as after the decree one 
of the two judgment-debtors ha 1 died, and the sale 
was held without the issue of any process to his 
heirs: 

Held, that as the point was not taken at any stage 
of the suit and no opportunity had been given of 
showing that the surviving judgment-debtor was 
entitled to represent tlie heirs of the deceased, it was 
impossible, upon the facts as found, to say that the 
sale was a nullity. Pat Biiadai Saht r. Manowar 
A M I 25 

- O. XLIII, r. I (-v), O. XLVII, rr. 

4, "7 —Appeal from order granting application 
for review, when lie*— 11 Sufficient cause” within mean¬ 
ing of o. XLVII , r. 1, what is—Review. 

Order XLIII, rule 1 ( id, of the Civil Procedure Code 
permits an appeal from an order granting an appli¬ 
cation for review only on the grounds mentioned in 
Order XLVII, rule 7,of the Code, and on no other. 

The omission of the Court and the Pleaders to 
notice certain provisions of tho Code which might 
govern a case «ould bo a “sufficient reason” within 
tho meaning of Order XLVII, rule i, of the Code for 
granting a review C Wahid Ah v. Chanda Mia, 30 

C. L. J t 0 29 

-O. XL./, r. 13 (d )-Appeal to His 

Majesty in Council—Proceedings stayed by High 
Court—Direction by Pricy Council to proceed — Re¬ 
ceiver, appointment of—High Court, power of . 

Owing to a default in complying with certain 
orders of the High Court, proceedings taken upon 
permission granted to appeal to His Majesty in 
Council were stayed. Thereupon the appellant 
obtained an order from the Privy Council directing 
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that the appeal should proceed, and, while the 
necessary papers were under preparation, the High 
'’ourc appointed a Receiver of the property in suit. 
On the application «.t‘the appellant it was" objected 
that the Rich Court hail no jurisdiction to make 
suc-li appointment as special leave had been obtained 
trom the Privy Council for the appeal to proceed 
Held, that the High Court had jurisdiction under 
Order XLV, rule 3 (d\ of the Civil Procedure Code 
toappoint a Receiver. Pat Wa/.ik Naraix Singh 
V. J Al> A f*AMI>A KUERI. 4 P. I, J. 4^2 407 

-O. XLVII, r. I 29 

To 9' r * ^eh. 11* para* 

1 ^— Arbitration— Awa>d, decree based on—Review* 
whether competent-jurisdiction oj Court. 

An application for review of a decree based upon 
an arbitration award, on the ground of an evident 
mistake in the award, is maintainable, and a Court 
has jurisdiction, under Order XEVl1, rule I of the 
Civil Procedure Code, to go into the merits of tho 
application. C Joge-ii Chandra Di i; v . Jagat 
Chan r»R a Dei: ccxcz 


9 * **• 1— Review, application for 

—Appeal, Jiling of, pending review, whether affects 

>eview. 

Where, during the pendency of an application 
for review, the applicant tiles an appeol against the 
order of which he is seeking a review, the fact that 
such appeal is pending is no bar to the disposal of 
the application for review. A Partai* Singh v 
Jaswant Singh, 17 A. L. J. 1021 642 

- Sell* II, para. 8—Arbitration—Award 

not fded within time, effect of—Extension of time 

power of. 

The parties to a suit agreed to refer the dispute 
to arbitration. After the arbitration, but before the 
award, tho Junior Subordinate Judge, in whose 
Court tho case was pending, took leave for 2 months 
on the 20th April 1916. No one was appointed in 
his place and on the 2nd Mnv 1916, the Senior 
Subordinate Judge ordered that the case should be 
kept in his Court The award not having been 
tiled within Jthe time originally fixed, several 
extensions were granted. On the JOth October the 
case was re-transferred by the Senior Subordinate 
Judge to the Junior Subordinate Judge on his 
return from leave, and on the same date at the 
request of the parties further time was allowed 
Time was again extended severaltimesand eventually 
tho award was filed on 9th January 1917, and a 
decree was passed in accordance with the ’ award 
Tho defendants applied for revision: 

Hehl, (1) that the order of the Senior Subordinate 
Judge re-transferring the case to tho Junior Subordi- 
nate Judge was ultra vires ; 

(2) but that the parties, having acquiesced in the 

jurisdiction of the Junior Subordinate Judge after the 

case was retransferred to him, could not subsequently 
object to it; 1 J 

(3j that when once the Court became seised of 
the case it had full power to extend the time for 
thing the award, even though the time originally 
fixed had previously expired; ^ 

(4) that, consequently, the award was a valid one 


and tho 1 ‘oiirt was right in passing a decree in 
accordance t Imrewirii. L Kishfx Lal v . Jai Lal 


—-Sch. II, paras. 20, 21— Arbitm. 

Uon • >ejerence to—Time within which award must 
be mode-Deleg, effect of—Party, right of, to call 
upon arbitrators to make award or renounce appoint . 
meat. 

Tho period of time within which .arbitrators 
should issue their award depends upon the facts of 
each particular case, and it is always open to either 
party to call upon the arbitrators either to give 
their award or to renounce their appointment. 

Where an unreasonable amount of delay occurs, 
and the issue of the award, after a long"period of 
inactivity, synchronises with a dispute between one 
of the arbitrators and the attorney of one of the 
parties, the award must be regarded with great 

suspicion. P Muhammad Ramzan Khan v. Sabdar 
Began, 71 P. R. 1919 847 

Companies Act (VII of 1913), s. 104 

—Return of allotment of shares, failure to furnish — 
Ignorance of provision of law, whether excuse. 

Under section 104. (1) (a) of the Companies Act, 
the Directors and Manager of a Company are bound 
to furnish to the Registrar the return of allotment 
of shares: and their failure to do so renders them 
liable to the penalties provided by sub-scction (3) of 
that section A plea of ignorance of the provisions 
of the law in this respect cannot be accepted as 
an excuse for failing to comply therewith. Where 
however, the default is not intentional, but is due 
to negligence alone, the full or a heavy penalty 
ought not to be exacted. P Emperor i*. Natiiu Ram 
2o P. R. (919 ( r. ; 20 ( R L J. 726 coc 


Compensation is so due. See Transfer of 
Property act, s. 76 834 

Complaint. See Criminal Procedure Code 
s. 4 u mM 595 

Complainant, death of—Abatement of pro- 
cot dings See Criminal trial 797 

COm pro ise between landlord and third 
party, whether binding on tenant. Sic Estoppel 

739 

- changing »ate of rent, whether registration 

necessary. See Registration Act, s. i7 20 

-, fiauduleut, ubother Court bound to 

recognise. See Civil Procedure code, .*08, s 99 

105 

- Oood faith, want of—Advantage secured by 

one party — Trust— Transferee in good faith, position 
of—Trusts Act (II of 188*2), ss. b9, 96. 

here a compromise is entered into os between 
persons, one of whom could not have in good faith 
believed iu the claim put forward by him aDd the 
latter secures an undue advantage to the prejudice of 
the other party, such advantage must be deemed to be 
held in trust for the benefit of the person prejudiced 
or his representative and should be restored to the 
latter 

An alienee in good faith and for consideration 
from the party who has securt-d such advantage is 
not, however, affected by the infirmities affecting his 
alienor’s title. IYI Ovula Kondama Naicken Aiyen 
Avergal tv Aparanji Amma J0Q3 
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Confession, uncorroborated , value of —Convic-C 
tion based on uncorroborated confession, legality 

of. 

A conviction based upon an uncorroborated con¬ 
fession is net bad, if the surrounding circumstances 
point to the confession having been the outcome 
of a voluntary act on the part of the confessor, and 
in the absence of any evidence of coercion either by 
the Police or any other person. Hie faot that the 
confession was retracted before the Committing 
Magistrate would not deprive it of its voluntary 
character. Pat Siieo Prasad Kukri v. Emperor, 
20 Cr. L. J. 562 50 

-, value of — Corroboration,[whether necessary - 

Court, duty of. 

The law does not require that the confession of 
an accused person should be corroboiated before it 
can bo acted upon. It is for the Court to decide 
whether it believes a confession or not. A Emperor 
v. Dhani, 20 Cr. L .1.721 881 

Contempt Of ' ourt, describing proceeding 
as contrary to law, whether amounts to. See Gov¬ 
ernment ok Tndia Act, s. 107 279 

Contract Act “IX of 1872“, s. II — 

Minor, mortgage in favour of—Suit on mortgage by 
minor , whether maintainable. 

There is nothing iu law to prevent a minor, in 
whoso favour a mortgage has been executed, from 
suing to recover the money, piincipal and interest, 
advanced by him on the mortgage . Pat Madhau 
Koeri v. Baikuntha Karmaker, U9iy, Pat. 343 


-ss. 16, 19 A— Contract induced by 

undue influence, breach of See Workman s Breach 
of Contract Act 593 

-S. 16, undue influence. Sec Mortgage— 


B edemptios 

ss. 16, 74 — Undue influence, what is — 


Mortgage-bond— Interest, higher ra*e of, payable on 
default, whether penalty. 

A provided that iuterest should be 

paid at 3 per cent, per month, and that the mortgage- 
money should bo repaid on a specified date, and that 
in case of default in such payment interest would 
run at the rate of fi per cent, por month. The moit- 
gageo sued to recover the money by sale of the 
mortgaged property. The trial Court held that the 
stipulations as to interest were in the nature of a 
penalty and decreed the suit, allowing interest at i2 
por cent, per annum On appeal the lower Appellate 
C ourt held that the stipulation to pay higher interest 
in default alone was in the naturo ot a penalty, but 
it found that there had been ur.duo influence and, in 
consideration of this, dismissed the appeal. 1 ho 
plaintiff appealed to the High Court, contending that 
the decision as to undue influence was wrong as no 
issuo was framed as to this, and maintaining that 
the stipulation to pay interest at 0 per cont. per 
month was not in tho naturo of a penalty: 

Held (1) that, in order to establish undue influence, 
it must appear that there was something uncon¬ 
scionable either in the original dealing or in the 
subsequent stages of tho transaction, and as nothing 
unconscionable had been made to appear in this case 
and there was no plea as to undue influence, the 
stipulated rate of interest could not bo disallowed on 

the ground of undue influence; , 

(2) that tho stipulation to pay interest at tho ate 
of Q per cent, per month on default was in the naturo 
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of a penalty. Pat IIanuman Bux v. Lal Xilmom 
Nath Sahi Deo 335 

- — S. 23 — Public policy — Benami purchase by 

Police Officer ichilc in service, validity of. 

The benami purchase of a village by a Police 
Oflicer while iu the service, though effected in 
contravention of the rules of the service, both under 
tho Police Manual and the Government Servants’ 
Conduct Kules, by which the purchaser is bound, is 
not void as being opposed to public policy under 
section .3 of the contract Act, nor is it illegal 
inasmuch as such purchase is not prohibited by 
any Statute which imposes a penalty for doing or 
omitting to do an act for the protection of the public. 
Tho Government Servants’ Conduct Kules are not 
statutory rules in this sense that they do not provide 
a penalty for a breach of them. N Bai.kissew v . 

Debi Singh I 53 

- S. 23— Public policy—Speculative dealing 

in yold currency, whether opposed to public policy. 
Plaintiff was employed us a commission agent by tho 
defendant for tho purchase and sale of sovereigns. 
He entered into several contracts on behalf of 
the defendant for this purpose, and tho defendant 
became liable to him for a specific sum. The defend¬ 
ant paid a portion of this and refused to pay the 
balance, whereupou the plaintiff brought the 
present suit to recover that balance. The defendant 
contended, inter alia, that tho transactions were 
against law and public policy and that the plaintiff 
was not entitled to sue iu respect theieof. The trial 
Court dismissed the suit, on tho ground that the 
oontraets were opposed to public policy as tending 
to defeat the whole scheme of the Government 
finance. The plaintiff appealed, and the main con¬ 
tention for the defence was that tho contracts were 
contrary to public policy: 

Held, that the contracts did not offend against any 
clear general head of public policy to warrant the 
conclusion that, on that ground, they were unlawful; 
and that tho plaintiff was entitled to a decree for 
the amount claimed by him. B Shkinivasdas a. 
Kamchandra, 2i J-om. L. It. 788 54S 

- S. 30 — Wagering contract —“Kuri,” whe¬ 
ther wagering contract- Suit to recover money paid 
towards ‘ kuri,” whether maintamble. 

Though a "kuri" as ordinarily conducted in Mala¬ 
bar is not a lottery, yet if some subsenbes obtain 
as prizes amounts which are in excess of the amounts 
subscribed by them, it comes within the definition 
of lottery and a suit to recover money paid for such 
lottery is not enforceable. IVl Sankunni v. Jkkora 
Kutti, 10 L. W. 1C5; 37 M. L J. 209; M. VV. 

N.5',0 9fc9 

- S. £5 — Contract for re-sale of pioperty cor .- 

veyed— Time, wt.ether oj essence oj contiact. 

The doctrine that time may not bo of the 
essence of a contract, which urises on the construct ion 
of contracts of sale, should not be applied to contracts 
for the re sale of propeity conveyed, i he light to 
re-purchase, being an option, must Le exercised 
aecoiding to tho strict terms ot the power. IVl 
Samarapuri Cwettiar v. Sutiiarsana chettiak, 3 7 
M. L». J. toy; M. \V. N. 10 L. W. 3,t; 2ti 

M. L. T. 2b9, 42 M. 802 590 
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s. 60- -Creditor and debtor—Appropriation 


of payments—Ccllvctir n of debt due to debtor — Pre¬ 
judice to third partie*, effect of. 

A. creditor’s right of appropriation of payments on 
behalf of tho debtor towards any particular debt duo 
to him is preserved until tho moment of his tiling 
his plaint in Court In appropriating a particular 
debt the creditor is not bound to look to the likely 
or probable prejudice which might bo caused to third 
parties having claims against the debtor, but can put 
himself in an advantageous position so long as it h 
not unconscionable or inequitable on his part to do so. 

IY1 Manamathi Mim-saumi Mrhvr.i <•. IVitiwict 
Mu paly, 10 L W 3 37 M L J. 367 950 

---Si 65 — Contract becoming void by reason of 

unforeseen contingsnry — Mon v y paid, whether can be 
recovered. 

Where a contract expressly omits to provide for 
a contingency which is not contemplated, and which 
is already provided for by the law’, and that contin¬ 
gency occurs, whereby the contract becomes void, 
the contract is not opposed to public policy, and 
under section 65 of ihe Contract Act, the person 
who has received an advantage under the contract 
is bound to restore it to the person from whom he 
received it. A Mauarir Prasap Pam»e i* Ga'Ha 
Dehai. Bai, >7 A. b. .1. '78 3 3 I 

- ss. 126, 140, 141 —Principal and 

surety— Oral contract, validity of — Surety paying 
oft whole debt, position and remedies of—Right to 
avail of remedies of creditor — Limitation Act {IX oj 
1903), Sch. I, Art. 132— Mortgage, payable on demand 
— Limitation, commencement ot — Transferee, position 

of. 

Section 126 of the Contract Act makes no 
difference between an oral and a written guarantee, 
the former being as equally binding as the latter. 

Where a surety has paid off the whole debt, he is 
entitled to stand in the place of the creditor who 
has beeu so paid off and is entitled to the benefit 
of every security which the creditor had against the 
debtor at the time when the surety was enteredinto. 

Where a mortgage is payable on demand, time 
begins to run from the date of its execution, and 
in order to succeed in a suit to enforce the mort- 
gage tho suit must be brought within twelve years 
of its execution, otherwise it will be barred by time 
'Ibis rule applies equally to a tiansferee of mort¬ 
gage rights, who in this respect can be put in no 
better position than the mortgagee. A Bakkati’sn iss.v 
Bko vM l’. MaIIBOOB Am Mian 684 

- s . 134 Principal and surety— Suit against 

surety without impleading principal, maintainability 
of—Civil Procedure Code {Act Vo) >903), O XXlll, 
r. 1 —Withdrawal of suit as against one defendant, 
effect of. 

' A suit against a surety is maintainable, although 
no suit is instituted a/ain-t the principal 

Where a plaintiff withdraws a suit against one of 
two defendants, and elects to proceed against the 
other, such withdrawal is not the withdrawal con¬ 
templated by Order XXIII, rule I, Civil Procedure 
Code. S Bharoomai. e. Ma/.or, i3 S. L. R. 92 870 

-- 151 Carriage by sea — Carrier, liability of, 

■ extent of—Negligence, liability for, whether can be 
contracted out of. 

* A carrier by sea cannot, underj the Indian law, 
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contract out of liability for the negligence of himself 
or of his servants. Section 151 of the Contract 
Act lays down an irreducible minimum of liability 
lor common carriers as well as for other bailees L B 
Ar.r ii-.iiAi Mahomed r British India Steam Naviga- 
(Ion Co., I TO. 296 

-- s. 230 — Principal and agent — Agent, whe- 

th ■; liable under contract made on behalf of principal 
— Agency, proof of—Contract, liability under — 
Stranger, whether liable. 

No one is liable on a contract except a partv there¬ 
to. 

An agent cannot personally enforce a contract 
ent-red into by him on behalf of his principal, nor is he 
personally bound by such contract. 

A finding by a *-ou- t to the effect that it is “satisfied 
that the defendant took the articles, a list of which 
was prepared at the time, on hire .. ..He entered into 
the contract and disclosed the purpose for which he 
took, and tho person to whom he sent, tho articles” is 
not a finding that he acted us agent in the transac- 
t ion. Pat Hamid Hasan v. Shahzvd Kiia v 177 
■ SS. 253, 254, 252 — Partnership — 

Assets due to partnership—Suit by partner for 
his share in one item of partnership assets, main¬ 
tainability oi — Accounts, relief by way of, nature of 
— Suit, fnme of Nattukotta i Chettie*, custom among 
—Deposits on thavanai. suit for—Limitation Act (IX 
of 191*8^, ss. 6, 7, Sch I, Arts. 57, h(,, 115— Evidence 
Act (Iof 1872J, s. 32 »5)— Statement by father as 
to son's age at preparation of horoscope, admissibility 
of. 

No partner has a right, at least in the absence of 
a special agreement, to take any portion of tho 
partnership property and to say that it is his 
exclusively either during the existence of the partner¬ 
ship or after it has become dissolved The share of 
a partner to which he is entitled is his p oportion of 
the partnership assets that have been realised and 
converted in o money after all the partnership debts 
and liabilities have been paid and discharged. 

A partner cannot be allowed to fake one item of 
the firm’s accounts, divide it into equal shares accord¬ 
ing to the number of partnership shares, and ask to 
be given one share, without first having an account 
taken of the partnership liabilities and deducting 
the sum total of them from the aggregate assets of 

the firm. 

# 

In the absence of evidence to the contrary, deposite 
made with Nattukottai Chetties on thavanai are 
deposits payable on demand and come within the 
definition of deposits under Article 60 of Schedule I 
to the ' imitation Act If there is evidence, however, 
that the money is payable without demand, Article 
5i or Article l ••mid b» applicable, according as 
it is payable t an time after it wis lent or after a 
fixed period 

A partner is competent to give a valid discharge 
of a debt due to the partnership even after its 
dissolution. 

Tho evidence of a person who prepared a child’s 
horoscope, as to the statement made to him by the 
child's father about the date of the child’s birih, is 
admissible in evidence under section M ft of the 
Evidence Act, as ic is the date of the commencement 
of a relationship. [VI Annamalai Chetti v . Annam- 
AM Chetti, 10 h. W. 67 456 
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Contribution, suit for—Joint mortgage paid 
off by plaintiff—Limitation, commencement of 

243 

———, suit for—Limitation.commeucement.of See 
Limitation Act, Sen I, Art bi 243 

Co-owners -Settlement of portion of joint land 

made by one co-owner — Co-owner, riyht of other, to 
declaration that settlement would not affect his 
share—Joint possession with tenant, whether can be 
decreed. 

The plaintiff claimed an undivided 10-anuas 8-pies 
share in a taluq by virtue of a redeniptiou-decree. 
The defendant No 2 claimed to hold • drones of land 
in the taluq under a settlement made by the owner 
of the remaining 5-annas 4-pies share of the taluq : 

Held, (l) that the plaintiff was entitled to a 
declaration that the settlement in favour of defend¬ 
ant No. i was invalid and inoperative as regarded 
the 10-annas 8-pies share to which the plaintiff was 
entitled; 

(2) that, in the absence of any finding as to who 
was in possession of the remaining lands in the taluq, 
the plaintiff could not get joint possession with the 
defendant No. 2 of the three drones of land of which 
the latter wag in possession by virtue of the settle¬ 
ment. C Kumodini rtov u. Abdul tiANi 171 

Co-sharers, lease by some of several —Tenancy, 
whether constituted. Sec Aura Tenancy Act, 
1901, s 191 146 

- - One co-sharer dealing with joint properly 

—Rights of other co-sharers. See Joint Property 



- Partition, suit for—Partible property, whe¬ 
ther can be converted into impartible property — 
Agreement not to apply for partition, effect of — 
Co-sharer in possession applying for partition — 
Revenue Court, order by, refusing partition - Declara¬ 
tion, suit for- Limitation — U. P. Land Revenue Act 
(III of 190 ), s. Ill —Limitation Act (IK of 1908^, 
Sch. I, Art. 120. 

The right to bring a suit for partition unlike other 
suits is a continuing right incidental to the owner¬ 
ship of joint property; and no agreement between 
the owners of that property, whether acted on or 
not, can operate to render the property permanently 
incapable of partition. 

A co-sharer may be in possession of his share 
either by receiving profits from the lambardar or by 
collecting the profits himself from specific lands 
which, though they continue to be joint property, ho 
holds in his separate possession. 

Whoro a no-sharer in possession of his share 
applies for partition and the lievenuo Court, without 
making an order under section 111 (1) of the LJ. 
P. Land Revenue Act, declines to effect the partition 
until the applicant establishes his right in the 
Civil Court, tho applicant is not bound to bring his 
suit within any paiticular period of time, providod 
ho continues in possession of his share. O 
Sakhawat Ali v. Abu Said, 22 O. C. 100 73 

- t position of -Joint land -Possession, exclusive 
for long time, effect of — Partition, suit for. 

Whore land is in the exclusive possession of ono 
co-sharer from a long time, tho other co-sharors of 
tho village havo no right to disturb his possession 
except by moaus of a suit for partition. O Habdeo 
Singh v. Chandka Bakiish Singh, 6 O. L. J. 2781 7 


COStS - Discretion of Court — Appeal, whether lies — 
Appeal, second, whether competent—Civil Procedure 
Code (Act V of idOsj, j. 6o {2), applicability of — 
Pinal disposal of case on merits. 

Section * > (2) of the Civil Procedure Code does not 
apply where a suit is disposed of without adjudica¬ 
tion upon the merits. 

Where there is no dec sion in a suit upon the 
merits of the case and the questiou to be decided by 
the trying Court relates only to the costs incurred 
in the suit, the Court, in deciding the matter as to 
costs, exercises a judicial discretion based upon 
certain principles and, us suen, its order is appealable. 
Similarly, as tlio order of tlie Court of Appeal as to 
costs involves matters of principle, it is subject 
to second appeal. Pelt Raghunath Kahak r. Kama 
Ratan Pandey 861 

Court. See Provincial Ivsolvixo Acr, ss. . d, 
87 z> I 8 

Court-fess-c ross-objcction, value of — Declara¬ 
tion in respect of mortgage sought to be set aside — 
Ad valorem jec. 

Where the object of a cross-objection is to have a 
declaration in respect to a mortgage sot aside, the 
proper value of tlie cross-objection, for the purpose 
of ^ourt-fees, is the value of the mortgage, r'clt 
Satdeo Narain v. Kamayan Tevvaki 1002 

■ ■ , deficit, whether can be directed to be paid 
ajter disposal of suit—Order directing recovery of 
deficit by attachment of moveables, legality of — 
Jurisdiction. 

A Court, alter disposing of a suit, held that tho 
suit had been undervalued, and that on a proper 
valuation there was a deficiency in the amount of 
the Court-fees paid by the plaintiff, it accordingly 
directed the plaintiff to make good the deficiency 
and ou his failure to do so, made an order, of its own 
motion, for realisation of the deticit ny attachment 
of his moveable property: 

Held, that tho Court had no jurisdiction to make 
the order in question. C Jatka Mohan Se« r. 
Secretary of otate, 4b C. o20 «+36 

-■, whether,payable on proceedings under s. 47 

Civil Procedure code. See Civil Procedure Code 
s. 47 tiU2 

Court Fees Act (VII of 1870/, s. o 

— Court-fee payable on memorandum oj appeal _ 

Taxing Officer, decision by — Division Bench, whether 
can re-open question of cal nation. 

The terms of section 6 ot the Court Fees Act arc 
imperative and the decision of the Taxing Officer 
under that section as to tho proper fee payaolo upon 
a memorandum of appeul is final, and before the 
appeal is admitted, a Division Bench of tho digh 
Court has no jurisdiction to re-open tho valuation 
of the appeal. Pat Chanderbatti Koer v. Uorey 
Lal Singh 608 

-S. 12| applicability of-Civil Procedure 

Code (Act V of 1908>, O Vll, r. lv, O XLHI, 
r. 1 ^a;— Valuation , decision as to, to determine 
jurisdiction —Plaint, return of, for presentation to 
proper Court — Appeal, whether lies. 

Section 12 of tho Court Foes Act has no applica¬ 
tion where tho valuation is made by tho Coart for 
tho purpose of determining the question whether 
the suit is withia the pecuniary limits of the Court’s 
jurisdiction. 

Where, on the basis of such valuation, a plaint is 
returned for presentation to tho proper Court, an. 
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appeal lie? ugain-c th*? orilor under < >rdei X LI 1T, nil.* 
1 w), Civil Procedure Code .TV1 ('mi i k r i; i N \ kasi m ii\. 
ciiarvui v Garl - v. Zamini'AR m- »m:ii i, .<> LW. 
ITS; 2b M. L. T. 15; J ; vHMi); M. W. N. 5W IOO I 

Court of Wards, by. 

bind in* I on m»if or. 

% 

An admission by the Court of Wards, made at the 
time when the estate was in cliaigo of the Court, 
cannot bind or prejudice the infant proprietor 
Uanwakilal divon v. Dmaukwaih Mi?sik, 2 d 

C. L J. ol7 825 

Criminal Procedure Code (Act V 
Of 1898), SS. I, 488, 489—.U a/aba r 

L'lic — Maintenance—Issue of sainbandatu marring.- 1 
right of, to order 'inters 4 S3—“(T/i/h/e to maintain 
itself," meaning of— change ,.J rue am.-In nee.-, uhat 
is—'‘Special laic” m >, I, meaning of. 

Phe offspring of a Malabar samhaudom marriage 
are not entitled to an order for maintenance under 
section 48*, l riminal Procedure Co<k, where the 
tavazhi or tar urn l to which their mother is attached 
has sufficient funds to maintain them 

Per Sapier, J — The words ‘unable to maintain 
itself’ in section 488 of the Criminal Procedure Code 
cannot be confined to the tender age of the child but 
must also have reference to its financial dependency. 

Where the amount available from the tarazhi or 
tar wad funds becomes insufficient to maintain the 
children, that would be a change of circumstances 
within the meaning of section 489 of the Code. 

The expression ‘special law’ in section , Criminal 
Procedure Code, has reference to statutory enactments 
and not to local family law. lYl Parappati CHINNA 
V. SlIANKUNN i Mknov, 10 L. W 229; 2d M L T. 238; 
37 M. L J. 361; (19 9) M. \V. N. 632; 20 Cit. L. J. 733 

893 

-ss.4 (l)(h), 190 (1> (a), (b), 

(c), 200, 526— ‘ Complaint ' ‘Police report '— 
Report made bg Police Officer in non-coynizablc 
case, whether complaint or ‘Police report' — Jurisdic¬ 
tion of Magistrate to take cognizance —Failure co 
examine complainant on oath, effect of-Irregula¬ 
rity. 

The Superintendent of Police by a letter to the 
Deputy Commissioner made charges of extor¬ 
tion against the petitioner who was a Police Officer 
under suspension, and this letter was placed before 
a Magistrate empowered under section i90, Criminal 
Procedure Code, who issued a warrant for the 
arrest of the petitioner and thereby instituted 
proceedings against him without examining the 
Superintendent on oath: 

Held, that if the Police Superintendent’s letter 

was not-a‘Police report it was a ‘complaint’ within 
the meaning of section 14; (I • Ii of the Criminal 
Procedure Code, and the proceedings were not liable 
to-be quashed, whether the letter was a ‘Police report’ 
or a ’complaint.’ 

If a Magistrate, duly empowered, takes cognizance 
of an offence upon complaint, but omits to examine 
the complaiuaut ou oath, the omission is no moro 
than an irregularity and it does not affect the Magis¬ 
trate's jurisdiction to try tho offender. C Hariuar 
Roy u. Empbror, 23 C. W. N. 4Si; 29 C. L J. 38k go 
Cr. L. J. 67o 595 
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“ SS. 65, 1 90 — Magistrate directing arrest 

1 I ■■gouty of — haaiages, suit for — Magis- 

'/tahiltl ij of. 

A Sub. Magistrate, acting under sections 65 and 90 
"t the (‘riminal Procedure Code in respect of a 
complaint under secti-m 44* of the Penal Code, went 
t * a temple, where the accused were in hiding, u „d 
arrested them, although he had passed no final 
order on the occurrence report which lie had 
received tho day previous: 

Held, that, independently of the occurrence report, 
the Magistrate’s action was justified, and he was not 
liable in an action for damages IY1 Kamamurthi 
AYVAK 1 \ Pa RASA RAM M A No A Y ACH A R Y f LIT 609 


—— S. I 00, applicability of -Order for removal 
"f chilli jrom custody ,f accused if no steps are taken 
to move higher Court forgetting rid of order, pro- 
pn-ly ot. 

On a complaint marie to the effect that the adopted 
son of the complainant’s daughter-in-law living 
with her was removed from her house by his natural 
lather without her consent and was not brought 
hack, the accused produced the boy in Court before 
any search warrant was issued and admitted having 
ma.lc a contract for giving the hoy in adoption but 
denied any actual ceremony of adoption. There¬ 
after, when the complainant filed a written statement 
and produced the original contract, the Magistrate 
adjourned the ease to a certain date and ordered 
that “if the High Court bo not moved by that date he 
would order the boy to be made over'to the com- 
pUinant:” 

Held, (i) that tho order directing the child to bo 
made over to the complainant but temporarily kept 
in abeyance, was improper and should be set aside- 
(gj that m a matter like this the health or safety 
of the child was tho paramount consideration; J 
(3) that it was doubtful whether section 100 of 

the Criminal Procedure Code applied to a case like 
this. C Chao an Haj v Hera L-al, 29 C. L. J. 6)3- 
20 Cr L. J. 1 i\) 839 

" s ; 103— Penal Code (Act XLV of I860), 
s. 3 32—Search, whether ran be conducted without 
warrant—Witnesses, absence of, effect of-Search, 
legality of— Deterring public servant from doing 

duty. J 

An officer of Police who is empowered to conduct 
an investigation, is entitled to carry out a search 
without a warrant, but in carrying out such search 
he is boun l under secti m 10* of the Criminal 
I rocedurc ..ode, to call upon two or more respectable 
inhabitants of the locality to attend and witness 
he searcl, and if he omits to do so, a householder 
? VouM justified in closing his door and lefusing 
ingress into the house, and would not be guilty of 
an Offence under section *32 of the Penal Code 
" Uile it may b? necessary to oppose a Police Officer 
from forcing his way into a house in order to 
houestly prevent an illegal search, there would bo 
no justification for compelling him to do something 

i A r Nirm ^ Slxu » i’. Kmperor, 20 Cr. L. J. 
0^0; I / A, u. J . 11 >-17 

— -S. 109 —Security f or goo d behaviour— 

Arres under suspicion -Accused residing within 

d,reciiw} <■/ 
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Accused was arrested under suspicious circum¬ 
stances and was placed before a Magistrate, within 
whose jurisdiction he resided, who disbelieved his 
explanation of his presence at the place where he 
was arrested, and, under section 109 of the Criminal 
Procedure Code, bound him over to be of good 
behaviour: 

Held, that the Magistrate’s action was bad in law, 
as it could not be said that the accused was unable 
to give a satisfactory account of himself within the 
meaning of clause b) of section 109 of the Code of 
Criminal Procedure. A Laltu v Emperor, 17 A. 
L. J. 891; 20 Ck L J. 572 60 

- ss. I 10, 437 Enquiry under s 110— 

Further inquiry, whether can be directed District 
Magistrate, power of. 

Under section 437, Criminal Procedure Code, a 
District Magistrate has jurisdiction to direct further 
inquiry in a case where a person has been discharged 
in an inquiry under section 1 of the Criminal 
Procedure code A Desraj Singh i. Emperor, V0 
Cr L J. 704 6 72 

- SS. IIO, 117, 439—P roceedings 

under s. .10 — Magistrate, powers of—Evidence, 
character of—Revision - High Court, power of inter, 
ference of. 

The High Court is not a Court of Appeal for 
cases under section i.Oof the Criminal Procedure 
Code, and it is only in very rare cases that it will 
interfere 

Section 10 of the Criminal Procedure Code, 
coupled with section 117 of the ode, gives very 
extensive powers to Magistrates and should be 
administered with scrupulous care, and materials 
ought not to bo brougot on to the record which are 
not legally admissible in evidence and which are 
liable, if on the record, to prejudice the accused. 

Specific instances of crime in which the accused is 
suspected, are not good evidence and do not fall 
within the moaning of “general reputo” under section 
117, because suspicion cannot take the place of proof 
that a man has committed an offence Similarly, 
history sheets are not evidence, especially where the 
official who produces them is uot himself responsible 
for all the entries thereon. 

Where a Court disbelieves the evidence adduced 
by au accused person, it ought to record specific 
reasons for such disbelief, the mere fact that, assuming 
the accused is guilty, it was easy for the accused to 
get witnesses of fairly good status to give evidence 
on his behalf, is no ground for disbelieving the 
witnesses. A Jabruddin v. Emperor, 20 ur. L. .1. 
689 657 

-—— S. I IO —Proceeding under s. 110 —Previous 

acquittal — Magistrate, whether can question legality 
of acquittal. 

Whore an accused person is being tried by a 
Magistrate under section 10 of the Criminal Pro¬ 
cedure Code and it is found that in a previous case 
of dacoity ho was acquitted by the Court of Session, 
it is not for the Magistrate to question in his judg¬ 
ment the decision of the Sessions Judge A 
Badlu v. Emperor, 2 # Cr. L. J. 727 8 37 

■ - S. I 10— Security proceedings—Evidence 

for prosecution and defence balanced — Bond, whe¬ 
ther should be required. 

In a ca»o under section 110 of the Criminal Pro- 
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cedure Code if ihe evidence for the defence is as 
good as that for the prosecution, no bonds should 
be taken from the accused. A Man i Singh v. 
Emperor, 2U Cr. L. J. 71b 796 

--ss. 145, 439 —Order under s. 145 

without taking evulence, legality of—Jurisdiction •/ 
Ma g ist ra te—Rev ision. 

Au order under section 14*, Criminal Procedure 
Code, without taking any evidence whatever, is an 
order made without .jurisdiction. C Sahadat 
Khan v. Taijadhi Sheikh, 23 C. W. N. 750; 20 Cr. L. 

J. 6*8 608 

SS. I 45, 43 1,435 — Proceedings under 

* •*>— Revision—Death of applicant — Application , 

whetl.er abates. 

An application under section 435 of the Criminal 
Procedure Code for the revision of an order passed 
under section »n 5 of tire Code abates upon the 
death of the applicant, the right to carry on the 
proceedings conferred by sub-section (7) of section 
145 being confined to proceedings before a 
Magistrate. P Krishrn Deo Singh v. Hari Singh, 
23 P. R 19i9 Cr. : 20 Cr L J. 720 800 

- S. I 88 —Offence committed in Native State 

Trial in British India, ivhen permissible—Certificate 
of Political Agent, whether necessary. 

A subject of a Native State arrested in British 
India cannot be tried in a British Iudiau Court for 
an offence committed in that State without the 
certificate of the Political Agent of the State or the 
sanction of the Local Government required by 
section 183 of the Criminal Procedure Code. 

An agreement between a Native State and the 
authorities of a British Indian District, conceding 
to the British Indian Courts the right to try 
subjects of the State arrested in British India, can¬ 
not take the place of the certificate or sanction 
contemplated by section 188 of the Criminal 
Procedure Code. A Nandu v. Emperor, 20 Cr. L. 
J. 7u0 17 A. L. J. 1055 663 

-— S. 195 —Letter to District Magistrate con¬ 
taining imputations as to conduct of enquiry by Sub . 
Inspector of Police -Report as to falsity of allega¬ 
tions contained in letter, whether sufficient, material 
for sanction—Sanction to prosecute , when to be 
granted. 

A sanction under section 195 of the Criminal 
Procedure Code must be based on materials on the 
record before the Court. Where ‘there is nothing 
to show that the information given by the accused 
>vas false to his knowledge or that he believed it 
to be false, no sanction for prosecution for au offence 
under section IS', Indian Penal Code, should bo given. 
Pat Sunder v. Emperor, 20 Cr. L J. 618 282 

-SS. 195, 476 —Penal Code (Act XLV 

of 86 J , ss. 463, 466— Order directing prosecution 
for forgery, whether can be made against person 
not party to proceedings—Offence under s. 466, 
Penal Code, whether included in s. 195, Criminal Pro- 
cedure Code—Judicial proceeding, what is. 

A plaintiff in a civil case sought to enforce a right 
by means of a forged deed. The Court sanctioned 
his prosecution for an offence under section 209 of 
the Penal Code. He was tried and acquitted. An 
appeal was then made to the Sessions Judge who, 
purporting to act under section 476 of the Criminal 
Procedure Code, sanctioned the prosooution of th<j 
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petitioner iu this case for an offence under >ecti-ui 
of the Penal Code. An application to revise 
this order was made to the High Court, and it was 
contended that, inasmuch as the* petitioner was not 
a party to the. civil suit out of which the original 
prosecution arose, the order was bad in law as made 
without jurisdiction 

Held, that the Sessions Judge was entitled, under 
section 476 of the Criminal Procedure Code, to direct 
the prosecution of the petitioner for forgery, irres¬ 
pective of the fact that he was not a party to the 
original proceedings. 

It was further contended that the Sessions Judge 
had no power to order the prosecution for an offence 
under section 466 of the Penal Code, because that 
section is not specifically mentioned in section 195 
of the Criminal Procedure Code: 

Held, that, inasmuch as section 195 of the Criminal 
Procedure t ode confers jurisdiction to grant sanction 
to prosecute under section 46* of the Penal Code, 
and as the latter section, in its comprehensive and 
general terms, covers an act of a particular kind of 
forgery which may constitute a separate offence 
under the specific enumeration of crimes provided 
for b\ the Penal Code, the Sessions Judge had power 
to make the order. 

Lastly, it was contended that the Sessions Judge 
had no right to exercise the powers vested in him by 
section 476 of the Criminal Procedure Code, inas¬ 
much as the matter out of which the prosecution 
arose did not come before him in the course of a 
judicial proceeding: 

Held, that as there was an appeal to the Sessions 
Judge from the order discharging the original accused 
under section 20* of the Penal Code lawfully pre 
sented to a proper Court and that Court was of 
opinion that the petitioner should be prosecuted, the 
Sessions ludge did have before him a judicial pro¬ 
ceeding in the course of which he became acquainted 
with the facts as to tlie petitioner’s participation 
in the act of forgery, and that he did not exceed his 
powers in making the order in question f- at 
Bachu Behari Lal v. Emperor, 20 Cr. L. J. 6: j 0 

390 

-SS. 195, 409— Penal Code {Act XLV of 

1860/, s. 211 —Sanction to prosecute—Additional 
Sessions Judge, whether competent to grant sanction 
in matter arising out of trial before First Class 
Magistrate—Discretion of Court, exercise of—False 
charge, prosecution for, sanction for, when to be 
granted. 

An additional Sessions Judge is competent to grant 
sanction to prosecute in a matter arising out of a 
trial before a Magistrate having first class powers, 
inasmuch as an appeal would ordinarily lie from the 
Court of the latter to the Court of the former. 

In dealing with an application for sanction to 
prosecute, the Court to which the application is 
made ought to proceed with caution and discern¬ 
ment, and be guided by two principles, namely, I) 
whether there is a prirna facie case against the 
person for whose prosecution sanction is asked and 
(2) whether the real object of the applicant is not 
to satisfy his private ends or personal spite. 

The mere acquittal of an accused person is not 
sufficient for sanctioning a prosecution under section 
!81l of the Penal Code, there must be something more- 
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there must hen reasonable belief in the mind of 
the sanctioning Court that there was no foundation 
whateverfor thecriminal charge: in other words,there 
mu>t be a belief that in instituting criminal proceed¬ 
ings the petitioner acted knowingly without belief 
in the truth of the allegations made by him or reck* 
lessly without caring whether the allegations were 
true or false, and the judgment of the trial Court 
ought to show that there was no foundation whatever 
for t lie criminal case against the persons who were 
acquitted. Pat Kusum Sao t> Janak Lal, ; >919) 
Pa r. 250; 4 P. L. J. 574; 20 Cr. L J 603 2 1 9 

— - s. 195 — Sanction to prosecute , applica¬ 

tion for—Notice to accused, whether necessary — 

Failure to give notice, effect of — Proceedings, validity 

O'. 

Although the issue of a notice to the accused is not 
legally essential to validate a sanction granted 
under section 195, Criminal Procedure Code, neverthe¬ 
less in e >rnmon moral pr >priety it is desirable, as 
a matter of practice and prudence and in common 
fairness, that a person who is sought to be prosecuted 
should have notice of the fact that an application 
has been made for his prosecution under the pro¬ 
visions of that section, and it is in accordance with 
the traditions of the administration of justice that 
such person should bo permitted to show cause 
against the grant of sanction for his contemplated 
prosecution, but. an omission to give such notice is 
not an illegality which would wholly vitiate an 
order granting sanction. Pat Sukhdeo WlSSiR t\ 
Monoolal Saiiu, 20 Cr L J. 616 280 

— -—St 195— Sanction to prosecute, application 

for-Small Cause Court, order made by Revision — 

Court, proper. 

Held by a majority of the Court (Jwala Prasad, J., 
dissenting;, that clause vc) of sub-section 7 of section 
95 of the Criminal Procedure Code applies to as 
Small Cause Court, and that the authority to review 
an order made by the latter Court granting or refus¬ 
ing sanction to prosecute is tho District Court 
within whose local limits tho Small Cause Court is 
situate. 

Jwala Prasad, J .— Neither sub-section 7 of section 
195 of the Criminal Procedure Code nor any of it 
clauses, a\ b) or (c), applies to Courts of Small 
Causes. Under sub-section » of that section an 
application can be mado both to the District Court 
and to tho High Court for the purpose of revoking 
or granting a sanction given or refused by a Court 
of Small Causes. As a matter of procedure, however, 
such applications should not, except under special 
circumstances, be entertained by tho High Court. 

The scope of section 195 of the Criminal Procedure 
Code examined and discussed. Pat Lalji Tewari 
v- Emperor, 20 Cr L J. 577; v 919; Pat. 329; 4 P. L. 

J . 609 I 93 

-SS. 195, 435 —Sanction to prosecute 

granted by Magistrate and upheld by Sessions Judge 

—■Revision — High Court, power of interference of. 

Where a Court exercising jurisdiction under tho 
Criminal Procedure Code sanctions, under section 
195 of tho Code, the prosecution of a witness for 
giving false evi lence, and the sanction so given is 
upheld by the Sessions Judge, acting under clause 
6 of seoti >n 45, tue High ?ourt has jurisdiction 
under section 135 (l/ of the Code to call for and 
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examine the record of the proceeding before the 
Sessions Judge and to set aside the order if it is 
not satisfied as to its propriety. 

The existing state of the law permitting a revision 
to the High Court from the order of a Sessions Judge 
under section 195 (6) of the Criminal Procedure Code 
animadverted upon. A Muqaddas Hussain t>- 
Zaiiurcddin, *.() Cr. L. J. 564 52 

-S. 195(1) (a) — Penal Code (Act XLV 

of I860,), s. 182 —False charge against public 
servant made in letter addressed to Collector — 
Sanction for prosecution, who can grant — Juristic, 
tion. 

A addressed a letter to the Collector of the 
district making certain charges against an official 
of the district. It was found that in respect of this 
letter he bad committed an offence under section 
182 of the Penal Code, and the Sub-Divisional 
Magistrate sanctioned his prosecution: 

Held, that the Sub-Divisional Magistrate had no 
jurisdiction to sanction the prosecution, as, under 
section 195 (1> (ai of the Criminal Procedure Code, 
such sanction could only be given by the publio 
servant concerned or by some public servant to 
whom he was subordinate, and, with reference to 
seotion 182 of the Penal Code, the proper officer to 
sanction the prosecution was the Magistrate of the 
district. A Empf.ror v. Mohomkd Naqi Husain. 20 
Cr. L. J. 702; 17 A. L. J. 1054 670 

- S. 202 — Police enquiry, scope of — Magis¬ 
trate, duty of—Accused member of Police force — 
Procedure. 

The Police enquiry contemplated by section 202 
of the Code of Criminal Procedure cannot take the 
place of such evidence as the complainant may 
desire to produce before an adjudication is made of 
his or her complaint. Such an enquiry can bo 
ordered before evidence is recorded to enable the 
Magistrate to determine how far the complaint was 
prima facie well founded. When the Magistrate 
decides to record the evidence himself, be should 
complete the enquiry and determine upon the evi¬ 
dence adduced how far the complaint is borne out. 

Where a person accused of a criminal offence is a 
member of the Police force, it is desirable that the 
inquiry should he conducted by the Magistrate 
himself. O Mahadei v. Ram Saiiai, 6 0. L. J. 325; 
10 Cr. L. J. 728 888 

-ss. 234, 235, 476, 537 (b)— 

Order directing prosecution in respect of one 
offence—Joinder of charges—Jurisdiction of Magis¬ 
trate-Objection not taken during trial — Sanction, 
want of, in respect of second charge — Jrregula- 
• rity. 

Accused instituted two suits against two different 
persons in two different Courts, one in the Court of 
the City Munsif and the other in the Court of the 
Subordinate Judge. Roth suits were tried on the 
Small Cause side and dismissed. The Sub- 
Judge directed under section 476, Criminal Procedure 
Code, the prosecution of the accused under section 
209 of the Penal ( odo and of three other persons 
under section 193 of the same Code. The Magis¬ 
trate taking cognizance of the case framed charges 
against the accused in respect of both the suits, 
and the accused entered upon his defence. Evidence 
was recorded for both prosecution and defence 
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without any objection to the jurisdiction of the 
Magistrate to take cognizance of the offences, or us 
to the validity of the procedure adopted in trying 
both charges at, one and the same trial. After he 
was convicted, the accused appealed to the Sessions 
Judge protesting against the joinder of the two 
charges, and also against the action of the Magis¬ 
trate in taking cognizance of the offence alleged to 
have been committed in respect of the suit filed in 
the Court of the City Munsif, urging that he had 
been taken by surprise at the course adopted by 
the Magistrate, as he believed he was on his trial 
for the offence in respect of the suit in the Court of 
the Sub-Judge, and was greatly prejudiced in his 
defence by this belief. The Sessions Judge declined 
to interfere and the accused moved the High Court 
in revision: 

Held, that the case was covered by section 6J>7 
(6> of the Criminal Procedure Code, as the accused, 
who had every opportunity of doing so and who 
had full warning from the date on which the charge 
was framed of the fact that he was being put upon 
his trial in respect of both offences, had acquiesced 
in the view taken by the Magistrate and had 
never at any stage of the trial in that Court raised 
the question of the Court’s jurisdiction in respect of 
the offence alleged to have been committed in the 
City Munsif's Court; that at most the Magistrate 
had committed an error, but the error had not in 
any way prejudiced the accused by the procedure 
adopted. A Babu Ram v. Emperor, 17 A. L. J. 883; 
20 Cr. L. J. 642 4|8 

- Si 235, 239— Joinder of charges — Pre¬ 
paration of false balance sheets on two different 
occasions, whether same transaction. 

Accused, who were the Agents, Secretaries and 
Treasurers of a Company, were convicted upon 
charges of 1J cheating and criminal misappropria¬ 
tion in relation to the balance-sheet of the Company 
for 1912, inasmuch as in that sheet a proht was 
shown, which they had taken, whereas the Company 
had r.ot earned a profit, and (2; wilfully making a 
false balance-sheet of the (_ ompany for 1913. The 
accused were tried jointly on five charges, four of 
which related to the balance-sheet of 1912 and one 
to the balance-sheet of 1913. In the trial Court it 
was objected on behalf of the accused that there 
could not be a joint trial of the charges relating to 
the two balance-sheets, but the objection was dis- 
allow’ed on the ground that the offences relating to 
theso balance-sheets formed part of the sumo 
transaction. On appeal to the High Court: 

Held, that the trial was illegal and the convictions 
could not be maintained. The different acts attri- 
buted to the accused in respect of the two balance- 
sheets did r.ot form purt ot the same transaction 
within the meaning of sections 235 and z w of the 
Criminal Procedure Code, and the joinder of the 
charges was contrary to the provisions of the Code. 
B Kamnarayan A march and v Emperor, zj Rom L. 
R. 782; 2(j C’R L. J 65i 481 

- S. 239— Joint trial of persons charged 

with attempting to use forged document and abet¬ 
ment of same, legality oj 

Whero two persons are jointly concerned in the 
production in evidence of a forged document and 
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are tried the one as the principal and the othei for 
abetment, the trials should be separate. The Court 
ought not, in such a case, to assume that the evidence 
against the two aroused is the same and that it 
must necessarily come to the same finding in the two 

cases. A Ka tuit Mai. i. Emplkor, 17 A. L. J. 893; 

20 Cr. L. J. 634 3 94 

- s. 250- H'orkman's Breach of ('ontrart 

Act (XIII of 1859J, '•!. 1, 2— Complaint against 
workman, dismissal >>f — Compensation, i <hether run 
be a u a riletl 

A Magistrate lias no jurisdiction, when dismissing 
a complaint un<ler section 1 of the Workman’s Breach 
of Contract Act, to direct the complainant to pay 
compensation to the accused A Jamil Ahmad r. 
Ml’HA MM ai» IsiiAq, 17 A L J. 165; 41 A. 322; 20 Cr. 

L. J. 570 58 

- S» 266 —Oudh Criminal Digest, paia. 49 

— Penal Code (Act XL V of 1860J, «. 395, 396— 
Dacoity with murder — Offence, whether triable by 
Jury—Trial under s 5:96 — Acquittal—Conviction 
under s. 395, legality of. 

An offence under section 39G of the Penal Codo 
is not one of the offences made triable by a Jury 
under the Government order which is embodied in 
paragraph 49 of the Oudh Criminal Digest. 

Accused were charged with an offence under 
section 396 of the Penal Code and were tried by a 
Jury. The Jury acquitted them of the offence under 
sectiou 396 of the Code but returned a verdict of 
guilty under section 395 of the Code: 

Held, (1» that the offence with which the accused 
were charged being an offence which was not 
triable by Jury, the trial should not have been by 
Jury at all. 

(2) that the accused, having been acquitted of the 
offence with which they were charged, could not bo 
convicted of another offence on the same charge. O 
Sripal Singh v. Emperor, 22 0 C. 15 0; 20 Cr. L. J. 
691 659 

- S. 297, 298 —jury trial-Charge to Jury 

— Judge , duty of—Criminal trial—De ences, alterna¬ 
tive, whether permissible. 

In delivering a charge to a Jury care should be 
taken to place the defence set up fairly before the 
Jury and to ensure that the Jury appreciate the issue 
or issues which they have to try. 1 he charge should 
include the usual warning as to the duty ot the Jury 
to the prosecution on the one hand and to the 
prisoner on the other. 

General rules as to the form a charge should take 
indicated. 

Where the Jury was not made fully acquainted with 
the nature of the case for the prosecution and the 
nature of the case for the defence: 

Held, that the mode in which the case was placed 
before the Jury was defective and that the convictions 
of the accused in accordance with the verdict of 
the Jury and the sentences passed upon them should 
be set aside and the case re-tried by another Judge. 

It is not desirable that a Judge should resort to 
the services of the Public Prosecutor for the purpose 
of delivering his charge to the Jury. 

It is open to an accused person to adopt a defence 
in the alternative, such as that ho was not present at 
the occurrence and did not strike the complainant but 
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that if ho diil strike him he acted in self-defence. 
C AuRi mn ( hakdar r Emperor, 29 C. L. J. 571; 
23 c W. X. S33: 20 Cr. L J. 661 485 

- S. 350 -Transfer of Magistrate — Trial de 

novo — Rt'. transfer of Magistrate — Trial proceeded 
with from where he had left it — Procedure , legality 

of. 

The accused wore charged with certain offences 
under various sections of the Penal Codo and the 
Cattle Trespass Act. The case was assigned to Mr. T-, 
the Joint Magistrate, who, however, was transferred 
from the district before lie was able to complete the 
case. The Sub-Divisional Officer transferred the 
ease to his own tile and heard the case de novo, dis¬ 
regarding all the evidence recorded by Mr. T. Before 
the Sub-Divisional Officer had concluded the case, Mr, 
T was re-transferred to the district, whereupon tho 
Sub-Divisional Officer transferred the case to Mr. T.'s 
tile with a direction that Mr. / should take it up 
from where he had left it before being transferred. 
This was done, and resulted in the accused being 
convicted; 

Hold, that the trial w r as illegal and must bo set 
aside, and tho accused tried de novo: that the order of 
the Sub-Divisional Officer was ultra vires and without 
jurisdiction, because all that had taken place before 
Mr T. had been superseded, and formed no part of 
the record in tho proceeding then actually pending 
and being prosecuted against the accused, and that, 
as a consequence, Mr T had no authority or juris¬ 
diction to act on the record of the proceedings which 
had been antecedently taken before him, the result 
being that tho accused were gravely prejudiced in 
their trial. Pat Daroga Chowdiigry v Emperor, 
20 <’R. L J. 6<8 398 

- ss. 367, 427 Criminal appeal — Judg¬ 
ment of Appellate Court, contents of 
The law requires an Appellate Court to write a 
reasoned and considered judgment, setting out the 
facts and points arising for determination and 
stating the reasons and grounds for its decision. 
A judgment which omits to do this, the Judge in 
appeal contenting himself with saying that he 
adopts the reasons given by the trial Court to support 
the grounds of bis decision for maintaining the 
conviction of an accused person, is erroneous in 
form, as such a judgment cannot be read as supple¬ 
mentary or additional to. or to be explained and 
deciphered by the aid of, the judgment of the trial 
Court. Pat Darogi Chamar v. Emperor, 20 Cr. 
L. J. 645 42 I 

-S. 403-Ac<]« ittal on charge of cheating — 

Trial on charge of falsification of accounts on same 
record, legality of—Penal Code (Act XLV of 1860^, 
ss. 420, 477A. 

Two persons AR. and NK were convicted, the 
former under section 420 and the latter under sec¬ 
tions 420/109 of the Penal Code. They appealed, and 
NK. was acquitted AR. moved the High Court 
in revision, which held that the conviction should 
have been under section 477A of the Penal Code 
and directed tho Magistrate to commit the case to 
the Court of Session under that section Tho 
Magistrate issued a notice to both AR and NK. 
requiring their attendance before nim to show cause 
why they should not be committed to the ourt of 
Session NK protested, relying on the fact that he 
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had been acquitted by the Sessions Judge and that 
until such acquiltal was set aside, the Magistrate 
could not commit him again, on the record of the 
proceedings as they then stood, to take his trial 
for an offence under section 477 A of the Penal 
Code. The Magistrate, however, expressed his 
intention of committing both accused to the 
Sessions. NK. then moved the Sessions Judge to 
set aside the Magistrate’s order in so far as it affected 
his commitment. Tho Sessions udge referred the 
case to the High Court for directions as to the 
propriety of the Magistrate’s order: 

Held, that NIC. could not, so long as his acquittal 
under section 420 of the Penal Code stood, be pro¬ 
perly tried again, upon the record as it then stood, 
for. an offence under section 477 and that if the 
Crown wished to proceed against him, they must do 
so in a proper manner and by a separate proceeding, 
and not upon tho original record. Pat Emperor 
v. Nand Kisuore Prasad, 20 Cr. L. J. 667 ‘ry I 

_S. 403— Plea of previous acquittal- Pro¬ 
cedure-Court, duty of. ... 

On a charge of cheating and criminal breach of 
trust where the plea taken by the accused was that 
he had already been tried and acquitted in another 
Court on a charge involving the same set of facts: 

Held , ( ) that this was a matter to be ascertained 
after hearing the evidence and ascertaining what the 

facts in both the cases wore; 

(vs) that if it was found necessary to frame a charge, 
the accused would bo able to set up his previous 
acquittal as a plea in defence. C M. N. Mokhf.rjke 
v Matangi Charan Palit, 23 O. W. N 599; 20 
J 57^ Ov) 

- _s. 435— Revision— High Court, power to 

interfere with order calling upon party to show 
cause for contempt of Court See Government of 

India Act, s. 107 279 

._ s . 437 —Further enquiry after discharge, 

when to be ordered-Eviden-e recorded and considered 
by Magistiate, e^ect of. 

Further enquiry into the case of a discharged 
person should not bo ordered, unless the order of 
discharge is manifestly perverse or foolish or is based 
upon a record of evidence which is obviously incom- 

P> W°hore therefore, the Magistrate recorded the 
evidence of all the witnesses whom the complainant 
wanted to produce in support of his complaint and, 
after considering the evidence, being of the opinion 
that the story told by them was an improbable one, 
disurssed tho complaint; but the Sessions Judge, 
holding that the story might be improbable but was 
by no means impossible, ordered a further enquiry: 

Held that this was not a valid ground for dissent- 
;„ K from tho conclusion of the Magistrate and for 
directing further enquiry. L Kadhk Siiam^ 

Emperor, 20 ^^Q , ^ Revi8lon _ En f l(incemen t of sentence 
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undergone in the lock-up is not a legal sentence. P 
Emperor v. Asghar Ai.i, 27 P. It. 19.9 Cr.; 20 Cr L. 

J. 684 604 

-S. 439 — Revision —High Court, power of 

interference of — Acquittal, whether can be set aside 
at instance of private prosecutor — Offence, personal — 
Defamation. 

Although, as a general rale, it is inexpedient to 
interfere in revision at the instance of a private 
person with an acquittal after trial by a competent 
tribunal, yet, section 439 of the Criminal 1 roceduro 
Code undoubtedly confers power on the High Court 
to set aside an order of acquittal at the instance 
of a private prosecutor, especially iu a esse of 
defamation where the. offence is of so essentially 
personal a character that the Local Government 
would seldom be willing to appeal from an acquittal. 
N Sund'erabai v Kishore Singh, 20 Cr. l. J. 708 


_Sentence not in accordance with lafo—Uigh Court 
power of—Sentence^ of imprisonment for period 

already undergone, legality of. 

Tho High Court can interfere, under soctiou 439 
of tho Criminal Procedure Code to enhance a sen- 
fcenco, only in those cases in which a legal sentence 
has been passed. A sentence for a period already 


-SS. 488,489 Maintenance, order direct¬ 
ing payment of, to wife —Restitution of conjugal rights, 
decree for, effect of. 

Where a wife obtains au order against her hus¬ 
band under section 4>8 of the Criminal Procedure 
Code and subsequently thereto the husband obtains 
a decree against the wife for restitution of conjugal 
rights, such decree determines and puts an end 
to"tho order of maintenance notwithstanding the 
fact that the husband does not execute the decree 
and continues to puy tho maintenance. The wife 
in such a case is not in a position to make an 
application under section 489 of the r 0 de. B 
Chandulal Banchhod, In re, 2l Bom. L. R. 766: 20 
Cr. L. J. 687 , 607 

_S. 526 -Trunsfer of case—Complainant, 

whether competent to apply for transfer. 

Ordinarily, the only persons who are recognised 
by the Criminal Procedure Code as parties to a 
criminal case a*e the persons who have the light 
to control the proceedings; these are, the Crown, the 
accused aud parties engaged in conducting certain 
proceedings within the meaning of the Code. The 
Code does not recognise a private prosecutor, who is 
a complainant, as a party to tho case, and he, conse¬ 
quently, is not competent to apply for a transfer as 

a party interested. Pat Jamuna Kanth Jha t>. Kudra 
Kumar Jha, 20 » k. L. J. 64i» 424 

S. 526 — 7 ransfer of case—Error of judg¬ 


ment, whether ground for transfei—Refusal tc supply 
accused with copies of confidential documents, effect 

of. 

The mere fact that a trial Court has committed 
an error of judgment in admitting evidence, is no 
ground for transferring a case from such Court. 

Similarly, it cannot be said that tho trial Court 
entertains any bias against the accused, or that tho 
accused should reasonably apprehend that there is 
such bias, if, when addressed by that Court, tho 
District Magistrate refuses to produce papers called 
for by tho defence on the ground that some are 
missing and that the rest are confidential. Pat 
Bashir Ali v Emperor, 2<J Cr. L. J 6'9 273 

_S, 526 — Transfer of case, principles govern¬ 
ing — Bias, apprehension of—Case pre-judged by 
Magistrate—Criminal trial—Procedure —Defence of 
accused, consideration of — Court, duty of—lntimida- 
tion of accused or Counsel , whether permissible — 
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Evidence Act (I of 187 2), s. 161 — Indecent or scan* 
dalous questions, when can he asked. 

A long series of cases has established the 
guiding principles upon which Conrts should 
invariably act in dealing with applications for 
transfer, These are — 

(I) that it i3 expedient for the enls of justice to 
transfer a case from the file of one Magistrate to 
that of an another competent to try it, if, by 
reason of the words or conduct of the Magistrato 
before whom the case is pending, any party reason- 
ably apprehends that there is bias against him in 
the mind of the Magistrate, though there may not 
be in fact actual bias; 

l-') the transfer of a case should be ordered when 
there are circumstances which may reasonably 
lead the petitiooer to believe that the Magistrate 
has to some extent prejudged the case against 
him. 

An accused is entitled to ask the Court to 
consider his defence, whether true or false, and the 
Court acts illegally in shutting out questions which 
tend to establish this defence 

Indecent and scandalous questions may be put 
either to shake the credit of a witness or as 
relating to facts in issue, or t) determine whether 
or not a fact in issue existed. If they are put 
merely to shake the credit of a witness, the Court 
has complete dominion over them and may forbid 
such questions, even though they may have some 
bearing on the question before the Court. But if 
they relate to facts in issue or to matters necessary 
to bo known in order to determine whether or not 
the facts in issue existed , the Court has no dis¬ 
cretion to forbid such questions, though they may 
be indecent or scandalous 

Where questions are put in cross-examination 
to some of the witnesses for the prosecution which 
have not been put to earlier witnesses, it is the 
weight to be attached to the case that is affected 
and not the admissibility of the questions, aad it 
is no ground for disallowiag them even though 
they are scandalous or indecent 

' Advocate! have ample discretion in the conduct 
of the case of which they are in charge, and the 
Court cannot fetter their discretion bj- insisting 
that their case should bo put to this witness or 
that 2 

It is highly improper for persons in ohargo of a 
prosecution to threaten or intimidate either the 
accused persons or the Pleaders appearing for them 
The position of accused persons is at all times of 
grave anxiety and persons in oh irge of a prosecution 
should remembor that nothing should be done by 
them which may hare the effect of intimidatiug the 
defence or adding to its auxiety. Pat Mahammad 
Mian t\ Emperor, 20 Cr L J. 663 54 

CrI Tlinal trial — Complainant, death of — Abite- 
ment of proceedings—Compoundable and non-com - 
poundable offences 

On the death of a complainant during the pen¬ 
dency of a trial the proceedings abite if the offence 
complained of was personal to the complainant, that 
is, if it was one which could bo compounded without 
the sanction of the Court In other cases, the 
proceedings do not abate P Labho v. Emperor, 26 

P. It i919 Cr, 20 Cr. L. J. 717 797 


CrIminal trial —conoid. 

-, whether alternative defences permissable. 

See Criminal Procedure Code, ss. 297, 298 4 85 
Cross-decrees — Set off, direction as to, in one 
decree—Application for execution, whether neces. 
sary before set-off can be allowed. See Civil Pro¬ 
cedure Code, 1908, O. XXI, r. 18 746 

Currency Notes, goods paid for in—Shop¬ 
keeper, refusal of, to give face value of notes, 
whether an offence 604 

Custom - Alienation—Reversioners cultivating por - 
tion of land sold during lifetime of alienor, effect of 
— Estoppel. 

The fact that the reversioners of a .vendor cul¬ 
tivate a portion of the land sold, during his life¬ 
time, as tenants of the vendee, does not operate to 
estop them, on the death of the vendor, from contest¬ 
ing the sale by suing for possession. P Bahar Khan 
r. Kishen Ciiand, 72 I*, ft. 1919 845 

-, burden of proof on parties setting up See 

Hindu Law -Maintenance 333 

-, extinguishment of — Non-user, effect of — 

Wajib-ul-arz, entry in, whether binding on tenants 
If a custom has been in existence for a long series 
of years, it cannot bo extinguished by non-user. 
The fact that it hai not been exercised for a long 
period may be a reason for doubting its existence, 
but that fact cannot be said to have put an end 
to it 

Although a tenant may be bound by an entry in 
the wajib-ul-arz which wa9 made in his absence, such 
entry is not necessarily conclusive proof against the 
tenant O Hamid Fatima v. Bhola, 6 O. L. J. 349 

869 

- Succession—J ate of Jullundur District — 

Daughters versus Collaterals of bth degree—Gift to 
daughter, validity of. 

Among Jats of the Jullundur District a daughter 
is not entitled to succeed as against collaterals 
of the 6th degree, and a gift of ancestral property by 
the widow' of the last male owner to her daughter 
in the presence of such collaterals is invalid. L 
Ishri r. Bhola Si * on 152 

Damagres for breach of promise cf marriage, 
suit for, under Burmese Buddhist Law, whether 
maintainable. Sec Buddhist Law—Burmese 653 

-Interest, whether can be claimed. See Pakka 

Adatia 519 

- , suit for—Title, question of, whether can be 

gone into — Jurisdiction of Small Cause Court. 

Plaintiff brought a suit in the Small Cause Court 
for damages against the defendant for wrongfully 
taking away fish from the tank in which the plaintiff 
said he had an 8-aunas share and of whioh he was in 
possession The defendant having raised issues on 
the questions of title and possession, the plaint was 
returned by the Small Cause Court for presentation 
to the ordinary Court. The first Court decided those 
questions, but the lower Appellate Court threw out 
the suit on the ground that the question of title 
could not be gone into in such a suit: 

Held, that the ourt could go into the question of 
title in such a suit, though it could not finally 
determine it 

In a suit for damages for trespass on land a 
Small Cause Court is competent to investigate the 
question of title for the purpose of determining the 
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defendant’s liability for damages, though it cannot 
determine the question of title tinally. C Saherali 
Molla v Bhola Molla, 23 C. W. N. 647 265 

Declaration of right to half share in cultivatory 
molding—Mesne profits, whether can be claimed- 
Joinder ol claims. 

Where a plaintiff sues for a decree declaratory 
of his right to a half share in a cultivatory holding 
he is also entitled to ask for mesne profits, and it 
is open to the Court in granting a declaratory decree 
to also decree mesne profits. A Ganga Sahai v. 

Bansi, 17 A. L. J.193 649 

Decree* construction of - Conditional decree, what 

is _ Decree for possession, non-execution oj, effect of — 

Suit for possession, whether maintainable. 

A conditional decree is one in which it is provided 
that the decree-holder will be entitled to the relief 
granted only on condition of his doing something. 

In a suit for possession of certain property and for 
recovery of its rent, it appeared that a previous suit 
had been compromised on the condition that the defend¬ 
ant was to remain in possession for three years and pay 
rent and perform servico, and that, on the defendant s 
failure to do so, the plaintiff would be entitled to take 
possession before the expiry of three years, otherwise 
he could obtain possession by execution of the decree 
On loth March I9lf,a decree was passed in accord¬ 
ance with the compromise and the defendant not 
having paid rent and having refused to vacate, the 
present suit was brought, it being alleged that the 
i cause of action arose on the Icth March 1913, the 
date of tho expiry of the three years: 

Held, (1; that the decree of 1910 was not a con¬ 
ditional decree, but became absolute from the date on 
which it was passed; 

(2) that the- remedy of the plaintiff was by 
execution of the decree obtained by him and not by a 
suit based on’that decree. L Kanshi Bam v. Tagra 

165 

-—, failure of Court to prepare, effect of. See 

Civil Procedure Code, s. 33 479 

-, instalment, execution of—Payment out of 

Court—Admission by parties— Certification, whe¬ 
ther necessary. See Civil Procedure Code, (). 
XXI, r. 2 362 

—-Order refusing to execute, whether decree. 

See Civil Procedure Code, s. 2 356 

for possession, non-execution of, effect of 


_Suit for possession, whether maintainable. See 

Decree, construction of 165 

Defence of India Consolidation 
Rules* 1915, rr. 2IA, 28, 30— 

Consent in writing, want of, effect of- Consent 
authorising proceedings against one person—Ini¬ 
tiation of proceeding against several persons, legality 
of—Offence not specified, effect of—Attempting to 

melt sovereigns—Proof—Presumption. 

A person cannot be convicted under the Defence 
of India Consolidation Rules of 1995, without the 
written consent of the authority mentioned in rule 
80 of tho rules to initiate proceedings against him 
The shop of accused So 1 was raided by the Police 
.who found a furnace ready heated, and on it a crucible 
containing molten silver and near it a large number 
of sovereigns in an open dish or roceptacle so placed 
as to bo ready for transfer to tho crucible: ho was 
convicted of attempting to molt sovereigns under 


Defence of India Consolidation 

Rules - concld. 

rules 21A and 28 of the Defence of India Consoli¬ 
dation Rules 1915. On revision to the High Court: 
Held, that he had been rightly convicted 
A and B were tried and convicted of offences 
-under rules 21A and 58 of tho Defence of India 
Consolidation Rules, i915. It was found that tho 
consent in writing required by rule 30 authorised 
proceedings against .4 alone and that it did not 
specify the offence for which he was to bo tried: 

Held, (l) that B's conviction was illegal and must 
be set aside; 

(2) that the defect in the consent did not invalidate 
tho proceedings as regards A. B A du Hasan v. 
Emperor, 21 Rom. L. R. 747; 20 Ck L. J. * -77 597 

Easement, natural— Wate r, jlow of, from 

higher to lower level—Higher and lower owners, 
rights of. 

Where there is a competition between the rights 
of the owner of land on a higher level to let his 
water pass in its natural flow without obstruction 
and the right of the owner of the lower land to deal 
with it as he likos, the latter right must givo way 
to the former specially where its free exercise 
would obstruct the passage of water and would 
cause damage to tho abadi. In such a case the 
owner of the lower land has no right to erect a bund 
and thus to obstruct the flow of water. O Kanhaiya 
Lal v. M un xa I 23 

Ejectrrient, whether can be allowed to prevent 
accrual of occupuncy rights. See Landlord and 

Tenant 446 

-, whether permissible on failure to agree 

to amount of Nazarana fixed. Sec Agra Tenanacv 
Act, ss. 4, (<>, 67 409 

Election — Remedies, several —Choice of one, 
whether bars rest. See Transfer of Property 
Act, s. 55 (4) (b) 363 

Equity of redemptlon bo'onging to two 
brothers, attachment of—Permission to one brother 
to rai 60 money by private sale, whether title of 
the other brother affected 956 

-, sale of portion of, whether suit to set 

aside maintainable if brought subsequent to suit 
for redemption. See Evidence Act, s. 1)5 513 

-, sale of portion of, in favour of mortgagee, 

effect of See Transfer ok Property Act, ss 54, 

58 558 

Estoppel 100 

---, question of, how to be raised — Pleading — 

Landlord and tenant—Admission by landlord, 
whether binding on tenant—Compromise between 
landlord and third party, whether binding on tenant 
—Execution of decree — Sale—Purchaser, whether 
bound by statement in sale certificate as to situation 
cf property — Appeal, second—Finding of fact, erro¬ 
neous, whether can be interfered with. 

A question of estoppel can only bo raised by 

pleading, and where no facts are pleaded which 
would onable a Court to come to a conclusion 
whether the principle of estoppel is or is not appli¬ 
cable to tho suit, the Court will refuse to go into 

the matter. # 

An admission made by a landlord is not binding 
on his tenant, and this being so, a compromise 
entered into between the proprietors of certain land 
and others, wheroby the parties to tho compromise 


lu43 


INDIA# Uabmb, 


C19l9 


tst„ppel —eoncld. 


Evidence Act —contd. 


become joint proprietors of the land, has no binding 
effect upon tenants of the land. 

An auction-purchaser of land is not bound by a 
statement in the sale certificate as to the situation 
of the land purchased by him. 

A finding of fact by a lower Appellate Court, how¬ 
ever erroneous, will not be disturbed in second 
appeal. Pat Purgan Pande v. Dhaxfat Tewari 

_ .. 73y 

tviaence Unlawful assembly, commou object 
of. See Pe.nal i ode, s. is 7 4^4 

E yL aenceAct <* of 1672), ss. 8,25, 

26 Statement made by accused to Police Officer , 
admissibility of — Conduct, evidence of—Statement 
made by Police Officer to complainant in presence oj 
accused, admissibility of. 

statements made to a Police Officer or to a com- 
plainant in the presence of a Police Officer are 
inadmissible in evidence under sections 25 and 2o of 
the Evidence Act. 


Similarly, evidence, which is substantially evidence 
of the confession of an accueed person in the pre¬ 
sence of a bolice Officer, is inadmissible as evidence 
of conduct apart from the accompanying statements 
under section o of the Act. 

The second explanation to section 8 of the Evidence 
Act does not apply to a statement made by a Police 
Officer to a complainant in the piesence of an 
accused person, n IIira Gobar i? Emperor, 21 Bom. 

L It. 7^4; 2 U Or L. j. 6 m 601 

S. 23 — Admission before arbitrator, ad¬ 
missibility of. 

B brought a suit against A to recover specific 
articles alleged to have been taken by A or for 
their talue. Prior to the institution of the suit, 
the matter in dispute was referred to a panchayat 
before which A admitted B's claim and undertook 
to return, the articles B produced one of the 
members of the panchayat to prove A’s admission, 
but the lower Appellate Court excluded from its 
consideration the evidence of this witness and 
dismissed the suit: 

Held, that the lower Appellate Court was wrong in 
excluding the evidence from its consideration. 

An admission before an arbitrator is admissible in 
evidence, although it is for the Court dealing with 
the facts to attacn whatever weight it thinks proper 
to such an admission. The rule enunciated in 
ectiou 2 6 of the Evidence Act does not apply to 
such admissions. Hat Punjab Singh v. Kamautar 
Singh 348 

~~ 23, 92 proviso (6) — Admission, 

whether can be explained—Construction of document 

— Ambiguity—Oral evidence, admissibility of. 

Where a deed of transfer raises an ambiguity as 
to the nature of the interest in the property it 
purports to convey, extrinsic evidence including 
evidence as to the course of dealing with the pro. 
perty; may be taken into consideration in construing 
the deed. 


Where in a petition there is an inadvertent 
admission as to the nature of cortain property, it 
is open to both sides to give evidence as to whether 
the person who made the admission was or was not 
acquainted with the incidents of the property when 
he made the statement, C Dinabandhu Nandi u 
Mannulal Parik * 


-S. 33 - Statement in civil suit, admissibi• 

lity of, in criminal case between same parties after 
death of deponent. 

Accused, when defendant in a civil suit brought 
against him to recover a certain debt, produced a 
receipt purporting to have been signo 1 by the 
plaintiff, showing that the debt had been discharged 
The plaintiff was examined as a witness in the suit 
and he deposed that the receipt was a forgery The 
prosecution of the accused was thereupon ordered, 
but before the trial came off the plaintiff died and 
his statement in the civil suit was admitted in 
evidence in the criminal case against the accused. 
The accused was convicted and the question in 
appeal before the High Court was, whether the 
statement of the deceased plaintiff was admissible 
in evidence and whether the Court was justified in 
believing that statement: 

Held, that the statement had been rightly admitted; 
as the accused had an opportunity of cross-examining 
the deponent at the time the statement was made, 
and the proceedings were between the same parties 
within the meaning of the explanation to section 31 
of the Evidence Act, and that if the Court wis 
satisfied 011 a review of the entire evidence that 
the deponent had spoken the truth, his statement 
in the civil suit was sufficient to prove that the 
receipt was a forgery. A Debi Singh v. Emperor, 20 
Cr L. J. 625 335 

-— SS. 34, 160, scope trf—Books of account t 

entries in, value nj — ‘dure’ in s. 160. meaning of 
Section <4 of the Evidence Act only lays down 
that a plaintiff cannot obtain a decree by merely 
proving the existence of certain entries in bis bo «ks 
of account, even though those books are shown to be 
kept in the regular course of business. Ho will have 
to show further by some independent evidence that 
the entries represent real and honest tnn-actions 
and that the moneys were paid in accordance with 
those entries. No particular form or kind of evi¬ 
dence in addition to the entries is required Any 
relevant facts which can be treated as evidence 
within the meaning of the Evidence Act would bo 
sufficient corroboration of the evidence furnished in 
books of account, if true. 

The expression ‘suro’ in section 160 of tho Evi- 
dence Act, in the sentence “if he is sure that the facts 
were correctly recorded in the statement”, does not 
mean that the degree of conviction postulated by 
it can be treated as equivalent to any on which the 
witness may choose fco say that he is sure, whether 
or not it is too fantastic or illogical to commend 
itself to reasonable men The meaning of the 
expression is that the witness must satisfy the Court 
with reference to ordinary probabilities, of his right 
to be sure that the record relied on by him is 
correct IYI Yesuvadiyan v subba Naicker 704 

SS. 35, I 14, ill, (0 )—Death register, 
entry in, admissibility of Register, entry in, value 
of— Presumption as to regularity of judicial acts— 
Evidence, contrary, effect oj 

An entry made in the register of deaths, maintain¬ 
ed under paragraph 36 7 of the Police Regulations, is 
an official entry male by a public servant in the dis¬ 
charge of his official duty and as such is admissible in 
evidence under section 35 of the Evidence Act. 
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An entry in such register is, as a rule, reliable to 
within a few days, and even where the date is not 
absolutely exact, the entry is often most valuable 
evidence where the question is as to the relative 
order in which certain deaths took place. 

The principle that all Acts of a Court should be 
presumed to have been regularly done is a correct 
principle, where there is no evidence to the contrary. 
Where, however, on an examination of the record 
itself, it appears that a party was not properly served, 
the principle has no application O Zaibunmssa v. 
Hasabatunnissa, 1 U. P L. R. (J. C.) 1; 22 0. C. 124 

162 

-S. 71— Mortgage — Execution, proof oj— 

Attestation, valid, what is. 

Where the execution of a mortgage has been 
proved in the manner prescribed by section 71 of 
the Evidence Act, and, on the face of it, it appears 
to have been executed in the presence of more persons 
than one, it is a good mortgage. A Narain Das v. 
Dilawar, 17 A. L. J. 141; 41 A. 250 830 

90 —Document more than thirty years 


old—Copy, admissibility of—Execution, proof of. 

Where a dar-mokarari lease granted in i«30 was 
not in existence and there was no proof of its 
execution and a certified copy of the document 
obtained in 1861 and since then produced in Court 
on several occasions was received at the trial in 

evidence: ...... 

Held, that the certified copy was admissible in 

evidence, though there was no proof of the execution 
of the original document which had been lost. w 
Banwarilai. Singh v. Dwarkanatii Missir, 29 C. b. T . 

577 82 5 

-s. 90 — Presumption, whether applies to 

documents executed by illiterate person. 

The presumption arising under section <0 of the 
Evidence Act can be applied to a deed executed by 
an illiterate person whoso signature has been made 
by some other person on his behalf. C Shed Ahmad 
v. Ibrahim 314 

- s. 90 — Will 30 years old—Presumption — 

Registration, effect of. 

Where a contest ranged round the genuineness 
of a Will executed by a talukdar, and tho party 
contesting tho Will pleaded that it had not been 
proved and that tho testator was not of sound 
disposing, mind and tho objectors failed to produce 
tho ''ill although they had undertaken to do so, but 
a certified copy, obtained from tho Registration De- 
partmont was produced by tho propounder of the 
Will, and there was evidence that tho Will had been 
acted upon: 

Held, that the Will having been duly registered and 
tho document being over thirty years old, it must, 
under section 90 of tho Evidence Act, be presumed 
that it was a genuine documont, and the fact 
that it was registered raised the presumption that 
tho testator was of sound mind at tho time of tho 
execution of the " ill O Badri Parsau Singh v. 
Anporna Kuar, 6 0. L J. 311 837 

-s. 103- burden of proof of wilful 

noglect or theft. See Railway 516 

- — S. 114,111.0) — Pro-note in possession of 

maker — Presumption—Allegation of theft—Burden 

Of proof. 


If a pro-note is in the hands of the maker, there 
is a presumption that it lias been paid off If the 
drawee alleges that the maker came into possession 
of the note unlawfully, tho onus is on him to 
prove it L B Aung AIyat v. Hu May, 10 L. B. 

R. 26 650 

- S. 115. Sec Civil Procedure Code, (). 

XXII, r. 9 465 

——S. I 15 — Estoppel—Institution of suit in 
Small Cause Court—Juris lirtion, objection to—Return 
of plaint for presentation to ordinary side — Order not 
appealed against—Revision against decree—Objection 
to jurisdiction, maintainability of. 

Plaintiff instituted a suit on the Small Cause 
Side of tho Munsif’s Court. The defendant pleaded 
want of jurisdiction by the Small Cause Court and, 
on his objection, the Court returned the plaint for 
presentation on the ordinary side. Against the 
decree of the District Muusif, there was an appeal 
to the Subordinate Judge and against the appellate 
decree of the latter a revision petition was filed in 
the High Court The defendant raised tho objection 
in the High Court that the suit was of a small cause 
nature and that no appeal lay to the Subordinate 
Judge. 

Held, that the defendant was estopped trorn 
raising tho objection IYI Aiyathurai Pillaj r. 
Gnanaprakasa Odayak. 829 

— S. I 15 —Estoppel by conduct — Mortgage — 
Sale of portion of equity of redemption—Mortgagor 
joining purchaser in suit for redemption —Suit, 
subsequent, to set aside sale of equity of redemption, 
maintainability of. 

A sold a share in the equity of redemption of certain 
property to B. B brought a suit to redeem the 
mortgage and impleaded .1 as a defendant A applied 
to the Court stating that ho also had a right in the 
equity of redemption and asked to he joined with B 
as co-plaintiff. This was allowed and the redemption 
suit fought out by the twoasco-plaintiffs. Subsequently 
to the filing of the redemption suit. A brought a suit 
for cancellation of the sale of the equity of re¬ 
demption on the ground of fraud: 

Held, that as by his conduct m tho redemption suit 
A had elected to affirm the sale and to act upon it, he 
was not entitled to the relief he now was seeking O 
Chauhan v. Biiiari L%l, l U. P. L. It ( I C.) 14 5 1 3 

-- S. 151—Indecent or scandalous questions, 

when can be asked. See Criminal Procedure 
Code, s. 526 64 


Execution Of decree— Attachment set aside 

by mistake — Restoration of attachment, efiect of - 

Sale during interval, validity of. 

Where property is attached before judgment, and 
under a misunderstanding tho order of attachment is 
set aside, but the attachment is subsequently restored, 
tho restoration of the attachment has the effect of 
reverting tho parties to tho position they occupied 
when tho property was originally attached, and a 
private sale of the property in tho interim is void. 
A Gopal Prasad v. Kashinath, 17 A. L. .1.9)1 


_Rent docree—Whether tenant can object to 

sale of holding 380 

Ex parte decree, whether operates as res 
judicata. See Civil Procedure Code, 1908, s. 11 
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Fancy rates. See Ac,ra Tenancy Act, ss. 43, 
44 405 

Final decision* See Civil Procedure Code, 

s. 11 258 

Forest, whether agricultural land. See Punjab 
pRR-KMI’TION Act, s. 3 563 

Fraud — Decree , suit to set aside, on ground of fraud 
— Proof—Plaint, allegations in, whether must he 
adhered to—Failure to prove specific fraud alleged, 
effect of. 

Where a decree is sought to be set aside on the 
grouud of fraud, it must be shown that the plaintiff 
was prevented from putting his ease before the 
Court or that some trickery or deceit was practised 
in connection with the proceedings. 

Where the plaintiff fails to establish the fraud 
alleged in his plaint, ho cannot be allowed to adduce 
evidence to show that the claim decreed against 
him was otherwise wrongly decreed. 

A Court’s decision cannot be called in question by 
a mere allegation of fraud in the pleadings or evidence, 
when the Judge after giving full opportunity to the 
parties to produce their evidence has decided rightly 
or wrongly in favour of one set of facts. 

When the parties have had the opportunity of 
putting their respective cases before the Court and 
the Court after weighing the evidence has come to 
a decision the rule of res judicata comes into operation, 
and subject to the law as to appeal and review the 
decision is final between the parties. It is not open 
to the defeated party to re-open the matter merely 
by alleging that the evidence and the averments 
which the Court believed were untrue. O Ajudhia 
Prasad v. Gur Dayal, 22 0 C. 60 I 01 

Government of India Act, 1915, (5& 

6 GeO. V, C. 61), S. 107 — Criminal Proce¬ 
dure Code (Act V of 1898,1, 8. 435 — Munsif, order by, 
calling upon party to show cause why he should not 
he committed for contempt of Court — Ilevision—High 
Court, poxoer of interference of—Contempt of Court — 
Proceeding described as contrary to law, whether 
contempt. 

Although the Court of a Munsif is not an inferior 
Criminal Court within the meaning of section 435 
of the Criminal Procedure Code, the High Court 
has ample power under section 107 of the Govern¬ 
ment of India Act to entertain an application for 
revision of an order made by a Munsif in a pro- 
ceeding in which a suitor is called upon to show 
cause why ho should not be committed for contempt 
of Court. 

An application w-as made to a Munsif by a Vakil 
on behalf of certain minor plaintiffs to set aside 
an order dismissing their suit in default, the said 
order being described in the application as one 
“against rules and against law.” The Munsif 
stigmatised this as contempt of Court and issued 
notice to the minors to show cause why they’ should 
not be committed for contempt of Court in respect 
of the application On an application made to the 
High Court in revision: 

Held, that there was nothing in the application 
for restoration to which exception could possibly be 
taken. A Kadhory v. Emperor, i 7 A. L. J. *9'; o 
Cr. L. J.615 279 

Guardian, admission by, whether binding on 
minor. 

Admissions made by the guardian of the person of 
an infant as to the property rights of the latter are 


Guardian— concld.. : 

not binding on the infant, but such admissions may 
bo receivable in evidence for other purposes. (j 
Banwarilal Singh v. Dwarkanath Missir, 29 C L J. 

577 8 25 

Guardians and Wards Act(VIIIof 

1890), s. 24 —Muhammadan Lnw — Shia Law — 
Minor girl—Guardian appointed of person and pro¬ 
perty—Marriage of viinor—Sanction of Court, whe¬ 
ther necessary—Right of minor to select bridegroom. 
Where a guardian has been appointed by the Court 
of the property 7 and person of a miuor girl, it is within 
the competency of the District J udge to sanction her 
marriage with a particular bridegroom. Such sanc¬ 
tion is not only ordinarily desirable, but is necessary 
for the purpose of determining the suitability of the 
proposed bridegroom. Under the Shia Law such a 
minor girl, who has attained puberty and the age of 
discretion, has an absolute right to marry the mac of 
her choice, subject always to the superintendence, 
and, if necessary, the veto of the District Judge in 
his capacity of parens patriie by delegation from the 
Sovereign. Pat Abiiasi Begum u. Mustafa Begum 

998 

-SS. 29, 30. See Hindu Law—Joint 

Family 616 

-SS. 29, 30— Limitation Act (IK of 190c), 

s £',8ch. I, Art 4 —Sale of immoveable property 
by guardian in contravention of sanction, validity 
°f — Minor, suit by, to set aside sale—Purchaser from 
minor, position of. 

A sale by the certificated guardian of a minor 
not in accordance with the Court’s sanction is void¬ 
able, but it is good until it is avoided. 

Where a minor does not, within three years after 
attaining majority, take action for repudiating a sale 
made by his certificated guardian, his right to set 
aside the sale and recover possession of the property 
is barred by the provisions of Article 41 of Schedule 
I and section 28 of the Limitation Act, and, therefore 
a transferee from him cannot successfully sue the 
purchaser from the certificated guardian for recovery 
of possession of the property after declaration of 
title. ^ Kavok Dasi v Srihari Goswami 269 

-SS. 29, 30, 31 —3 ile by guardian with 

permission of Court, validity of — Necessity, want of— 
Fraud. 

A sale, with the permission of the Court, effected 
by a duly certificated guardian of the property of 
his ward, cannot be impeached by the ward on the 
ground that there was no necessity for it, and, Unless 
the Court’s permission was obtained by fraud, such 
a sale transfers a good title to the vendee. P 
Raiimun v. Husain Bi, 73 P. R. 1919 841 

SS. 29, 30— Transfer, voidable, by 

guardian -Suit to set aside transfer, whether 
necessary 

A suit is not necessary to set aside a disposal of 
property voidable under section 30 of the Guardians 
and Wards Act. In a suit to enforce such a transfer 
it is open to the person seeking to avoid it to exercise 
the option given to him by that section by resisting 
the suit on the ground that the transfer is not 
binding-'pon him. U r» B R Narsingii Bahadur 
Singh v. Suraj Din, l U P. l». R. B R 8 |37 

—--S. 41 (2) (3) -Order directing delivery 

of property, when can be made. ■ 
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A Court has no power to order the guardian of the 
person and property of a minor to deliver possession 
of the property in respect ctf which he has been 
appointed guardian under the Guardians and Wards 
Aot, unless the powers of the guardian have ceased 
for any of the reasons enumerated in section 41 
(2) of the Act. 

The power of compelling a guardian to deliver 
possession of the minor’s property is meant for the 
protection of the minor, and can only be exercised 
in the interests of the minor. It cannot be invoked 
by persons claiming adversely to the minor, who have 
their remedy in a regular suit. N Sitabai v. 

Shankar 365 

-S. 41 (3) — Death of minor — Court, power 

of, to direct guardian to deliver up property of 
minor to his widow. 

A Court has no jurisdiction under section 41 (3) 
of the Guardians and Wards Act to make an order, 
on the death of a minor, directing his guardian to 
deliver up the property, papers and accounts in his 
possession to the widow of the minor. A Chandra 
Bhukhan Singh v. Sujan Kuak, i7 A. L. J. 861 

167 

Hindu Law — Adoption— Son given in adop¬ 
tion, whether acquires any rights in property of 
natural father—Execution of decree—Decree obtained 
by father—Adopted son, whether can execute decree 
after death of father. 

A son given in adoption cannot, for any purpose, bo 
regarded as having existed so as to acquire a vested 
interest in the property of his natural father Where, 
therefore, the natural father obtains a decree and 
dies before its execution, such son must bo 
treated as non-existent for the pu pose of executing 
the decree. B Uamchandra v Manuuai kamdas, 

21 Bom. L. R r / 6 695 

-Alienati in by father — Antecedent debt, 

transfer in consideration of, whether can be enforced 

during lile-tnne of father - Mortgage, whether con¬ 
stitutes ante r e<lenl debt — Sale-deed executed under 

order of Court, effect of — Necessity, proof of —Part of 
. consideration not for necessity, effect of. 

It is not correct to say that a conveyance by a 
Hindu father in consideration of antecedent debts 
can in no case be enforced during tho father’s 
lifetime. 

Where thorc is a personal debt enforceable apart 
from a prior mortgage, there is no reason why it 
should not have tho same effect as any other 
antecedent debt 

Where it is found that tho purpose for which a 
Hindu father agreed to effect an alienation of family 
property was one which would bo binding on the 
sons and that a complete contract had been entered 
into by the father from which ho could not legally 
withdraw, tho liability of the sons cannot bo 
affected by the fact that the father committed 
a breach of contract and that the vendee was com¬ 
pelled to resort to tho Court to enforce its execution. 

Where it is found that tho bulk of the consideration 
for au alienation of family property by a Hindu 
father was for antecedent debt or valid necessity so 
that it would have been impossible to raise tho 
required amount except by effecting tho sale in 
dispute, the fact that the vendor was able to obtain 
from the purchasor something over and above the 


amount binding on the estate is not a sutlieient 
ground for setting aside tho deed. O Guru Saha 
v. Girdhari Lad, 22 O. C. 81; 1 U. P. L It. fJ. C.) M; 

6 0. L. J.4I1 75 

-Antecedent debt— Creditors, prior 

and subsequent, whether should be different — Father 
alive at time of suit, effect oj—Joint family property, 
mortgage of, debt secured by, effect of — Sons, position 

of. 

Under the Hindu Law in order to constitute an 
antecedent debt binding on the sons, it is not neces¬ 
sary that the prior and tho subsequent creditors 
should bo different persons or that the father should 
be dead at the time the subsequent creditor claims 
his debt which the father incurred to satisfy tho 
prior debt, but it is necessary that such debt should 
not have been secured by a mortgage of tho joint 
family property and that the prior and the subse¬ 
quent debts should not be contemporaneous in fact. 
O Muhammad Ba(jarAi,i Khan v. Ha/.ari Lal, 6 
0. L -I 2y7 1 08 

-, what is. See Sikhism 449 

- Debt due by husband for wife's stridhanam 

— Wife in possession of husband’s assets after 
husband's death—Appropriation of debt — Testamenta¬ 
ry bequest of debt—Intention to keep debt alive — 
Right of legatee—Transfer of Property Act {IF of 
188<s), s. 101— Merger , doctrine of, applicability 
of. 

A Hindu died leaving a widow and a daughter born 
of a former wife and about Hs 2 >,0'J0 The widow 
was a creditor to her husband’s estate tothe extent of 
Rs *73 for her stridhanam Shortly before her death, 
she made a Will deviding this debt to the plaintiff, 
who sued to recover the amount from the daughter 
who succeeded to the estate after tho widow’s death. 
Tho suit was dismissed on the ground that the 
widow having become possessed of assets whereby 
she could have paid off her debt, tho debt became 
extinguished: 

Held, »I ) that the widow’s possession of the 
assets did not amount to a payment of her stridhanam 
debt, there being no analogy between executors who 
are creditors to the estate paying their debts out 
of the estate, and a widow who is entitled to enjoy 
tho whole of the income of the ostate; 

(2; that the widow’s stridhanam not beingat law 
a charge or incumbrance within tho meaning of 
section 10 of the Transfer of Property Act, there 
whs no merger because in the caso of a limited 
owner tho presumption was against merger. iVI 
Chidambaram Pillai v. Meen\kshi\mmal 842 

- Gift in favour of female —Prcsump'ion — 

Restraint against alienation, absence of -Absolute 
interest, passing of, to donee—Construction of docu¬ 
ment—Transfer of Property Act flV of l8S2d, s 8 
— Right of donee to make testamentary disposition 
of properties gifted. 

There is no presumption that in all cases where 
gifts are made to Hindu females tho donors intend 
to give them only estates for life. No difference 
should be made between a male and a female, pro¬ 
vided tho words of gift are sufficiently clear to 
convey the property. Unless there is an expressed 
or implied qualification to tho contrary, tho donor 
must be deemed to have conveyed all that he waa 
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possessed of in the property granted. If the language 
of the instrument is capable of conferring an estate 
of inheritance, considerations regarding the sex of 
the donee should be discarded. Where, however, 
the language is ambiguous recourse can be had to 
ordinary notions of Hindus, as a rule of construction 
in finding out what the intention of the donor was. 

The rule laid down by the Privy Council in Moulvie 
Mohamed Shumsool Hooda v. Shewukram 2 I A 7- 
22_W. R.40): 14 B. L. R. 226 (P. Cfc 3 Sar. P.' G. J. 
405; 3 Suth P. C. .1. 43 is a rule of construction to be 
applied only when there is some uncertainty or 
ambiguity in the language of the instrument of gift. 

Properties in which a Hindu widow has an 
absolute estate can be disposed of by her by a 
testamentary instrument. IYI Ramachanj.ra Rao v. 
Ramachandra Rao, 36 M. L. J. 306; 42 M. 233 94 

Joint family-De&t created by electee 

ichether illegal or immoral—Necessity, proof of. 

A debt created by a decree against a Uiudii 
father of a joint family is not an illegal or an 
immoral debt, especially when there is a finding 
that there was legal necessity for incurring the 
debt so created, and it may bo recovered from the 
ancestral property belonging to the joint familv 

“-"- 271 


Pat Ganesh Rai V Deo Saran Ahir 


, " “ Dtbt incurred by father on security 

of family property-Antecedent debt , what 


is — 


or illegal 


Liability of sons. 

An independent debt, not immoral „ ltJ ™ 
contracted by a Umdu father on the security of 
the joint family estate antecedent to the mortgage- 
debt which is being sued on may be treated as an 
antecedent debt, so as to support the charge on the 
eons shares also to the extent of the sums secured 
on the prior mortgage. IYI Arumugham Chbtty v. 
Muthu Kounuan, 9 1,. A. 565; ( 9 i9y M- W N 4 9- 
37 M. L J. .66; 26 M_ b. T. w6 ; *2 M. 711 525 

' Debt incurred by father to help 

relative—Sons, liability of. 

A debt, not being illegal or immoral, incurred by 
a Hindu father to help a loiative, which he expects 
will be repaid and out of which ho expects to get 
some benefit, is binding on his sons and they are 
liable for its payment Pat Baraik kadha Nath 
Singh v Devendra Nath Sahi Deo, Pat ',8 

681 

- Debt incurred to defend member 

against criminal charge, whether binding on joint 
family property 

The stigma of a criminal charge against a mem- 
ber of a joint family being regarded among the 
Hindus as a disgraco to all the members of the 
family, any expense incurred to protect the family 
from such a threatened disgrace is necessarily in the 
interests of all tho members of the family. V\ here 
therefore, the karta of a joint family raises money 
to defray tho expenses of defending a criminal case 
against him, the family property is liable for tho 
dobt so incurred Pat Hanumat Mautov v 
So.nadhari Singh, 4 P I . J. 653 734 

~ - - — Fe T ,e mem bsr, properly acquired 

ly-Breeum plum—Benam. transaction effected in 
order to dejeut cred.tor-Real owner, whether can 
attack bonami— Fraud , * 


Where property is acquired by a lady, whose 
husband is a member of a joint Hindu family, for 
her own benefit, and for the benefit of her children, 
the acquisition cannot be held to be for the benefit 
of the entire joint family. 

Where a benami transaction is effected in order to 
defeat a creditor and the creditor is defeated, the 
real owner cannot subsequently attack the benami 
transaction. Pat Shiva Narain Ram v. Phuljharia 

402 

- Joint family —Karta, payment made 
by, whether binds other members of family 436 

Karta, powers of, with regard to 
shares of minor members—Guardians and iVards 
Act (VIII of mOJ, ss. 29, 30. 

A karta of a joint Hindu family, who is appointed 

guardian of a minor member of the family under 

t io Guardians and Wards Act, comes under the 

control of the Court and so cannot exeroise the 

powers of a karta in mortgaging the minor member’s 
property. 

VVhere a guardian of a minor appointed by Court 
executes a mortgage on behalf of the minor without 
obtaining any sanction from tho Court which 
appointed him guardian, the mortgago is not 
binding on the minor, and the latter can bo equitably 
held liable only if it is shown that the debt or any 
portion of it was actually applied for the benofic of 
the minor. C Upendra Nath Biswas v. Shib 
Kumari Debi, 23 C. W. N. 634 6 16 

' Manager, whether can sue in his 
own name as representing family—Mortgage by 
manager and junior member of family—Redemption, 
suit for, by manager alone, maintainability of—Civil 
Procedure Code (Act V of 1908;, 0 XXX.IV, r. 1. 

The father or managing member of a Hindu 
family is not legally incapacitated from solely 
representing the family in a suit, by the fact that the 
transaction out of which the litigation arises is 
embodied in a deed in which a junior member of 
tho undivided family had joined as obligee or obligor. 
The addition of the name of a junior member is 
sometimes made to avoid disputes in future but it does 
not make the document legally more valid than if it 
had been executed by the managing member alone. 
In the case of a mortgage executed by the 
managing member and a junior member of the 
family, the former is entitled to redeem in his own 

Tv^'in r Subrahmanya Jyer u. Siva Subrahmanya 
I\er, 10 L. W, 180; 1919y M. W. N 537 931 

~ Widow, position of—Partition, 

widow whether can enforce. 

In a joint Hindu family, a widow has no right to 
huT a n a d P T“ ,0n ° f . ,hS ShaI ° Which belonged to her 

shar l»’n, ° aUSe d y , rea60n 0f "Worship that 
sliar lapses or devolves on the remaining male 

^thipH r8 f of - h ! fami,y and the wido ' v is on| y 

entitled to maintenance. In a separate family the 

r?hWt\ nh * thes . hara of her husband and ean, 
n^rivequities which may arise, claim a 

w Sa T way a * auy other CO-sharer, 

limited rurf 6 ™ 4 ‘ S “ Certaia »««*■ * 

A Hindu widow, however, who inherits a share in 
any property from her husband and succeeds in 

fo°r tho t mUta h°- n ° f DameS effected ia her favour, is 
for the time being a recorded co-sharer of that pro. 
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perty, for she represents the estate as against tlie 
other co-sharers, though her interest is limited to 
one for life and she has no power of alienation except 
in case of necessity. She has the right to obtain a 
partition of the share recorded in her name, unless 
by reason of bad faith or other cause there is a bar 
on equitable grounds. O Kaghubir Singh v. Jaxki 
Kuar, •. O L. 2H2 I I 

- Maintenance, right to —Impartible 

zemindari— Junior members of family oj holder, 
whether entitled to be maintained out of estate — 
Custom—Burden of proof 

Apart from custom and from eert»in near 
relationships to the holder, the junior members ot 
the family of a zemindar entitled to an impartible 
zemindari have no right to maintenance out of it. 

There is no invariable custom by which any 
members of the family beyond the lirst generation 
from the last holder can claim maintenance as of 
right. 

Where, therefore, the son of a brother of the last 
holder claimed maintenance, and the defendants 
under an erroneous view that by the general law he 
was entitled to maintenance alleged a custom 
excluding his claim: 

Held, that the burden of proof was on the plaintiff, 
and it was for him to prove a custom entitling him, 
not for defendants to prove one disentitling him. 
P C Maharaja ok Jeypork v. Vikrama Dko 
Garu, 37 M. u J. Id"; 21 Bom. L. K. 9 0; 0 L W. 

430; 17 A L I 1011 333 

-- Mltakshara Law prevailing in 

Madras Presidency—Joint family—Mortgage by co¬ 
parcener of his share, validity of. 

A mortgage of his undivided share by a member 
of a joint Hindu family is valid according to the 
Hindu Law prevailing in the Madras Presidency. M 
Bogisetti Akka Nag a mm a u Panganamma Krishna 
Kao, iU L. .v. 15(I«i9> M W. N. ft « 746 

---- , Nagar Brahmins of Oujrat domiciled 

in Benares, whether governed by Mayukha or Mltak¬ 
shara Law. 

Where a family of Vttgar Brahmins of Gujarat 
was domiciled for over a century in Benares, and it 
was found that they were ignorant of any rules to 
be found in the Mayukha commentary and were 
unable to depose to a single instance of special 
succession under that comm ntary: 

Held, that the family was governed by the Mituk- 
shara aw which prevailed in Benares. A Lakshmi 
Ram Jani v. Uari Ram Dube, I U P. »- R. H. C.» *3 

25 

--- Succession to maiden’s stridha- 

nam— Father's brother's son, whether to be pre¬ 
ferred to sister 

Where a maiden’s mother and father are dead, 
the heirs to her atridhanam, under the Mitakshura 
School of Hindu Law, as followed in Madras, are her 
father’s sapinilas, the father’s brother’s son being 
preferred to the maiden’s sister, who only comes 
in after the male sapindas M Sundaram Pillai v 
Ramasamia Pillai, 26 M. L T. I'd. f 9l9 M. W N. 
615 821 

- Par.itiOfl preliminary decree for, against 

father—Death of father — Sons, position of 
Where a preliminary decree is passed against a 
Hindu father for partition it is presumably passed 


against him as representing his undivided family 
and binds his sons, and on his death the plaintiff 
is tniitled to and his tons as his lo n| represen¬ 
tatives or even as parties whose names should bo 
deemed to bo already on the record as represent¬ 
ed by their father till his death and which names 
are merely sought to bo inscribed on the record 
openly after his death M Alur Lakshmi Nabasimha 
Sastrulu v. Venkata Xakasamma 614 

- Sale by one brother—Knowledge of other 

brother—Const ut Presumption 
Where one brother in a Hindu family sells his 
property and there is no evidence cf any quart el, 
there is a strong probability that the . ther brother 
knows of the sale. A Maihio Ram v. Jauat Singh, l 
U. P. L. R 11 C.) 7 |8 

- Succession. See Ocdh Estates Act 

2 

- Lameness, uhether disqualification — 

Murder committed to hasten succession, effect of. 
According to the Hindu Law lameness which is 
congenital is a disqualification for purposes of 
succession 1 ameness which is not complete, as 
where a person is able to move about with the 
assistance of crutches, is not a disqualification. 

A person is not debarred from succeeding merely 
on the ground that a member of his family com- 
mitted murder to hasten the succession, where the 
former was not a party to the murder and the 
benefit to him was not present in the mind of the 
murderer. P Rawkl Si>gh v. Jai Ram, 69 P. R. 
1919 919 

- Full sister, u hether should be prefer¬ 
red to hall-sister. 

Under the Mitakslmra as between a full sister 
aid a half-sister the former is the preferential 
heir to her deceased brother. B Jana Apca Sutar 
v. Rakuma Kara yak Badiger, Bom. L. li i0t<; 4:i 
B ,(i 8 

--Sister, whether heir. See ( ivil 

Procedure Code, O XXII, k. 591 

- Widow, alienation bg — Rent, payment 

of, uhether legal necessity 

The payment of rent is clearly a legal necessity, 
but a sale of immoveable piopirty for the purposo 
of disch: rging an obligation to pay rent is not 

necessarily justified on such grounds and unless 
it can be shown that there was no other ostensible 
means of satisfying a ront decree except by allowing 
the property to bo Rold at auction, it cannot bo 
held th><t the sale of the property, as distinguished 
from the obligation to pay the rent decree, was justi¬ 
fied by legal necessity 

A widow executed a zarpeshgi lease of certain 
property aad out of the consideration for tho 
zarpeshgi left a sum in tho hands of the zarpeshgidar 
to pay off a previous rent decree. 7 he zarpeshgidar 
failed to discharge the rent decree, with tho result 
that the property was sold to satisfy the decree and 
was ultimately purchased by the zarpeshgidar In a 
suit by tho reversioners of the widow to challenge 
tho validity of the zarpeshgi: 

Held, that the sale in execution of the rent decree 
was not, in the circumstances of tho case, justified by 
legal necessity. bat Duania v. Hakayat Pandey 

316 



1054 


INDIAN OASES. 


[1919 


Hindu Law —concld. 

- Widow, power of, to gift property for 

benefit of husband's soul — Reversioner, right of 
objection of—Burden of proof . 

A gift of family property by a Hindu widow for 
the benefit of her husband’s soul is permissible and is 
just as valid and binding on the reversioners as if the 
gift had been made for purposes of legal necessity. 
But a gift for such a purpose must not amount to an 
exorbitant or excessive portion of the whole 
property. 

Where in such a case the donor adduces evi¬ 
dence showing a prima facie case which would 
justify such a gift, it is for the objecting reversioner 
to prove that the property alienated was excessive 
and that, therefore, the gift was not justified. Pat 
Gopalji Sah v. Manbibti Kueb, (1919) Pat. 396 

996 

> Surrender by, of her interest in favour 
of reversioners, validity of—Agreement to reconvey 
in favour oj third parties—Consideration, effect of. 

A surrender by a Hindu widow to her reversioneis 
of practically the whole of her husband’s estate is 
valid, though the actual consideration paid is Rmall 
and very much below the value of the estate and 
though a part of the consideration is an agreement to 
reconvey the property to third parties. 

The fact that a small and inappreciable portion of 
the estate is not included in the deed of surrender 
will not invalidate it. IY1 Vadlamudi Gopalakrish- 

NAYYA V VADLAMUDI GANGAYYA 749 

Will -Gift in favour of nephew—Bequest, 
subsequent, in favour oj donee, describing him as 
adopted son—Adoption not proved—Bequest, validity 

N., a separated Hindu, made a gift of the bulk 
of his property to K., his nephew, who had lived 
with him since boyhood and had been brought up 
and married by him, and who, subsequently to the 
gift, had assisted N. in his business and lived 
jointly with him. Before his death, N executed a 
Will bequeathing the remainder'of his property to 

K. Upon N.’ s death some distant collaterals of his 

brought the present suit against K. cluiming all 
AVs property K. in reply asserted the gift and the 
Will in his favour and also stated that he was the 
adopted son of N. At the trial the adoption was 
denied by the plaintiffs, and no evidence was led 
by K. on the issue relating thereto. The trial Court 
found that the gift was genuino and had been 
acted upon and that it was N.'s intention under the 
Will to pass the remainder of his property to A'., and 
dismissed the suit. The lower Appellate Court, 
while upholding the gift, decreed the claim in 
respect of the property dealt with by the Will, on 
the ground that K. could only derive benefit there¬ 
under if ho were the adopted son of N. but as he 
had abandoned the plea of adoption, he could derive 
no benefit under the Will. On appeal to the High 
Court: ° 

Held, that the plaintiffs were not entitled to a 
decree, the simple fact that the Will described the 
donee as an adopted son, did not mean that, uuless 
In law and in fact lie was an adopted son, the 
testator intended that ho was to get no benefit 
under the Will, A Kiiub Singh v. Kamji Lal 17 A 

L, J.853 ’ 3|| 


Hindu Widow, permission to sell granted to— 
Sale, validity of, as against reversioners. See 

Probate and Administration Act, s 90 309 

-, power of, to make adoption. See Wajib-ol- 

arz 851 

Homestead land, tenant of, holdirg over. 

See Transfer of Property Act, s. 106 180 

Ijaradar, right of, to create tenancy — Tenants, 
position of—Occupancy rights, acquisition of. 

An ijaradar has power to induct a tenant on to 
the land which is the subject of bis ijara, apart 
from any stipulations in his doenment of title 
which may prevent him from so doing; and, where 
there are no such stipulations and the persons 
inducted are settled raiyats of the village in which 
the land is situated,'once they become tenants under 
the ijaradar they acquire an occupancy right in the 
land which they hold under the ijaradar. Pat 
Shko Balak Singh v. Raduey Singh 501 

Illegality. See Civil Procedure Code, s. 115 

757 

Improvements effected by mortgagee in 
possession, cost of, whether can be allowed. See 
Mortgage - .Redemption - 862 

Inam, grant of, for services rendered and to be 
rendered — Wilful default — Resumption — Landlord 
and tenant—Adverse p:ssession during currency of 
lease—Ouster of tenant by stranger, effect of. 

W here lands are granted on account partly of 
services already rendered and partly of services to 
bo rendered in the future, the grantor is entitled to 
resume the lands by reason of the wilful default 
of the grantee in the service which was a condition 
precedent to his enjoyment of the lands. 

Ordinarily, during the currency of a lease no 
adverse possession can be obtained by a third party 
against the landlord, but it is otherwise where, to 
the knowledge of the landlord, his tenants are 
ejected by a stranger after open conflict with him, 
and the new tenants pay their rents to the stranger. 
In such a case the landlord’s rights aro openly 
invaded and his rights openly challenged and 
jeopardised and adverse possession begins to run 
against him. B Yamunabai Narayan v . Lagmanna 
Kasanna, 21 Bom. L. R 8*0 770 

In forma pauperis, application for leave 

to sue, scope of 610 

Injunction, interlocutory, whether can be 
granted See Arbitration 588 

Insolvency Court, exclusive jurisdiction of. 

See Provincial Insolvency Act, ss art, 37 519 

Insolvent. See Provincial Insolvency Act, 
»s. R5, :-6, a7 761 

Interest, future, whether can bo awarded in suit 
for arrears of rent. See Civil Procedure Code, 
s 24 


, high rate of, in mortgage-deed, whether 


can be reduced. See Mortoage 

—-, post diem, absence of provision for — 

Liability of debtor, extent of. See Mortgage 

313 

-, post diem, whether lecover ble—Intention 

of parties. See Mortgage 320 

, whether included in mortgage money, oee 


Transfer of Property Act, ss 67, Ort, 72 __ 

Interest Act (XXXil of 1839), scope of 

— Interest , right lo } in cases not covered by Act — 
Claim tor unascertained amount due as plaintiff's 
share-of trader-interest aicardable as damages —~ 
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Rate of interest—Suit by Muhammadan sharer for 

his share of assets Interest, right to. 

The Interest Act is not exhaustive of all claims 
as to interest and it is open to the Courts in India 
to award interest in cases not coming within the 
purview of the Act, on principles of equity, justice 
and good conscience. 

To attract the provisions of the Interest Act, the 
amount in dispute must be a debt or a certain sum 
payable at a certain time or otherwise It has no 
application to an unascertained sum claimed as the 
profits of a trade. 

Where a Muhammadan minor suedforthe recovery 
of her deceased father’s share in a family trade, 
which was utilized by her co-heirs in a separate 
business from which they derived a profit: 

Held , that the plaintiff was entitled to interest, on 
her share at the ordinal y current rate of six per cent, 
per annum from the date of her father s death. 
IYI Muhammad Abdul Gaffur v. Hamida Bbevi 
Ammal, 25 M. L. T. 2*2, 36 M. L. J. 456; vI919> M. 
W. N. 484; 42 M. 661 505 


S. I—Sum payable under written instru¬ 


ment—Interest, whether.can be allowed 
Interlocutory order, interference with, 
by High Court in revision. See Arbitration, re¬ 
ference to 859 

Irregularity. See Civil Procedure Code. 

si 6 767 

Joint possession, when can bo obtained 
See Joint Property 


Joint property — Co-sharers — One co-owner 
dealing with joint property—Rights of other co¬ 
owners—Injury, proof of—Ouster, what constitutes — 
Joint possession, when can be obtained. 

Before a Court will, in tbe case of co-sharers, make 
an order directing that a portion of the joint property 
alleged to have beon dealt with by one of the 
co-owners without the consent of the others should 
be restored to its former condition, the plaintiff 
must show that he has sustained by the act ho 
complains of some injury which materially affects 
his position. 

Where there is a denial of the title of one co¬ 
owner by the other co-owners there is in law an 
ouster, and where there is an ouster, the co-owner 
ousted is entitled to a decree for joiot possession. 
Pat Ram Nandan Sahay v. Jai Gobinda Pandey 

543 

Joint tenants, male and female—Female 
tenancy. See Agra Tenancy Act, 1901, s. 25 (4) 

178 

Joint trial of persons charged with attempting 
to use forged document, and abetment of same, 
legality of. See Criminal Procedure Code, b. 239 

394 

Judgment, construction of — Counsel's fee, appor. 
tionment oj—Civil Procedure Code (Act V of ID08', 
es. 161, \h2-Amendment of decree—Inherent power 
of Court- 

Whore two defendants are jointly represented by 
one Pleader, and the suit as against one is dismissed 
with costs and as against the other decreed with 
costs, and the judgment is silent as to how tho 
costs are to bo apportioned, the reasonable con¬ 
struction to bo put upon the judgment is that the 


Judgment— coueld. 


Court intended to allow half tho Counsel’s fee to tLe 
successful defendant. 


The Courts in India have an inherent power to 
mend or vary decrees so as to bring them into 
ccordance with the judgments, after they are 
signed by the Judges, even if they do not fall 
within section 152 of the Civil Procedure Code. 
P Mangat Rai v. Alia, 92 P. R. 19»9 574 


- of Appellate Court based on result of local 

investigation made by trial Court, legality of. 
See Civil Procedure Code, HO*, O. XXI, u. 9 


- of Criminal Appellate 

See Criminal Procedure Code 


241 

Court, contents of. 
, ss 367, 427 42 I 


Judicial proceeding, what is. See crimi. 

nal Procedure Code, s 195 390 

Jurisdiction, whether Judge bound to prove 
his. See Revision 32 

- of Civil and Revenue Courts—Suit decided 

by Revenue Court—Submission of parties to decree 

—Civil suit to set aside decree , maintainability oj _ 

Remedy, proper. 


Where a Revenue Court decides a suit brought 
before it, holding that it has jurisdiction, and the 
parties submit to the decree and it becomes final, it 
is not open to one of them subsequently to ask a 
Civil Court to set aside the decree of the Kovenue 
Court on tho ground that it had wrongly decided 
the question of jurisdiction. If the suit, has been 
decided wrongly, the remedy is by way of appeal. 
O Bipati v. Ram Bakhsh Singh, 1 U. P. L. R 
(J. C ) 7 98 

— - of Snulll Cause Court—Damages, suit for— 

Title, qutstion of, whether can be gone into 
Plaintiff brought a suit in the Small Cause Court 
for damages against the defendant for wrongfully 
taking away fish from the tank in which tho plaintiff 
said he had an w -annas share and of which he was in 
possession. The defendant having raised issues on 
the questions of title and possession, the plaint was 
returned by tho Small Cause Court for presentation 
to the ordinary Court. The first Court decided those 
questions, but the lower Appellate Court threw out 
the suit on the ground that the question of title 
could not be gone into in such a suit: 

Held, that the Court could go into the question of 
title in such a suit, thought it could not finally 
determine it. 

In a suit for damages for trespass on land a 
Small Cause Court is competent to investigate the 
question of title for the purpose of determining the 
defendant’s liability for damages, though it cannot 
determine the question of title finally. C Sahkbali 
Molla v. Bhola Molla, 23 C. W. N. 647 265 

Jury, trial by—Charge to jury—Duty of Judge 
See Criminal Procedure Code, ss. 297,298 4 85 

-, whether offence of dacoity with murder 

triable by, in Oudh. See Crimi nal Procedure Code, 
s. 266 659 

Lambardar, liability of, extent of, in respect 
of profits duo before his appointment but collected 
by him. See Profits 836 
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Land Acquisition Act (i of 1894), s. 

1 1 —Compensation, apportionment of, between 
pattadar and tenants from year to year. 

Where land is compulsorily acquired, under the pro¬ 
visions of the Land Acquisition Act, the tenants from 
year to year in respect of such land are entitled to 
have their share of the compensation apportioned. 
IVl Ponniah Nadan v Deivanai Ammal, .'b M L J. 
46* 9 L. W 459 zb M. l. T. ilii 247 

“Landlord.” See Bengal Tenancy Act, ss. 4, 
105 41 2 

-, whether can claim euhanced rent recorded 

by Settlement Officer See Bengal Regulation VII 
of 1*22, s. 9 90 

Landlord and tenant — Co-sharer landlord 

seeking to recover rent of more holding* than one in 
one suit without j jin ng co-sharers Decree, whether 
lent decree—Execution of rent decree — Tenant, whe¬ 
ther can object to sale of holding on ground of non¬ 
transferability 

Where a plaintiff sues as a co-sharer proprietor to 
recover in one suit his share of the rent of more 
holdings than one without joining his other co-sharers 
as parties to the suit, the decree obtained by him in 
such a suit is a money decroa and not a rent 
decree. 

A tenant is entitled to assert in execution proceed¬ 
ings the right that the landlord is not entitled to bring 
a holding to sale iu pursuance of a rent decree, if the 
holding is not transferable. Pat Abdul Aziz v. • 
Bibi Tauhldunnissa 380 

-— Decree directing tenant to pay a sum of 

money to landlord - Power of ‘ 'onrt to extend time. 
See Bengal Tenancy Act, i8n5, s 165 137 

- Ejectment, suit for Zerait land — Burden of 

proof— Settlement records , entry in, value of — Re¬ 
buttal ol entry—Adverse possession of tenant, effect 
of—Rent, assessment of, suit for—Remedy of land¬ 
lord. 

Plaintiff, the proprietor of an estate within which 
were situated certain lands in the occupation of the 
defendants, brought a suit to recover possession 
thereof, alleging that they formed his zerait lands. 

1 he defendants resisted the claim on the ground 
that the disputed lands were not the zerait lands of 
the proprietor, but were part and parcel of the 
raiyati holding for which they paid rent to the 
landlord. The entries in the Settlement khatian, 
by which the plaintiff was not bound, were against 
the plaintiff and he failed to prove that the lands 
were zerait as alleged by him The lower Appellate 
Court, without considering the question of the length 
of the time during which the defendants were in 
occupation, held that, alth ugh the plaintiff had 
failed to establish the specific case alleged by him, 
he should get a decree for ejectment on the ground 
that he was entitled to recover possession as the 
defendants had failed to discharge the burden that 
lay upon them to establish a tenancy under the 
plaintiff in respect of the disputed lands. The 
defendants appealed to the High Oourt and contend¬ 
ed, first, that the lower Appellato Court had on an 
erroneous ground considered the Settlement proceed- 
ings to be a nullity: 

Held, that though the entries in the Settlement 
khatian afforded prtmu facie evidence in support of the 
defendants’ case, the plaintiff had, as he was bound 
o do, rebutted that evidence. 


Landlord and tenant*~ contd. 

It was next urged that the burden of proof had 
been erioneously thrown on the defendants: 

Held, that the decision of the lower Appellate 
Court could not ba supported and the case must be 
remitted to it for re-decisioD. 

Lastly, it was objected that the question of the 
defendant’s possession ought to have been tried: 

Held, that the lower Appellate Court was wroDg 
in not considering the length and character of the 
defendants’ posses-ion, for if they had been in 
possession for over twelve years and had treated 
the disputed lands as part of their tenancy, the 
only remedy of the landlord was by a suit for 
assessment of rent, because the claim for recovery 
of actual possession had been extinguished by the 
adverse possession of the defendants. 

hero the defendants in an action in ejectment 
are tenants of t ho plaintiff and the only dispute is 
whether the disputed lands are within or without 
the boundaries of that tenancy, the burden of proof 
depends upon the relative situation of the land in 
controversy and the admitted lands of the tenancy 
held by the defendant. C Azmat v. Bishun Pbakas, 
29 C. L. J. 6U7 650 

— Khas possession, suit /or-Raiyati holding, 
claim of—Burden ot proof 

VN here, in a suit for khas possession of certain 
lands which the defendant contests are his raiyati 
holdings, the plaintiff establishes his title which 
prima facie entitles him to possession, it is on tho 
defendant to identify the land which he claims as 
his raiyati land. Pat Sundarbas Kueri v. Dilwar 
Sahu 701 

- Lease, construction of—Surrender, option of, 

on six months' notice-Notice given by lessee — 
Surrender, deed of, execution of, after expiry of date 
of notice—Determination of lease, date of-Rent. 
liability for. ' ’ 

The ><ajaof Joriah granted a mining lease to the 
defendant firm upon certain terms and conditions 
as to the payment of rent and royalty upon coal 
excavated. The lease was for a term of 9d9 years and 
contained a clause giving the lessees a right to 
surrender the lease upon giving six months’ notice 
and satisfying tho conditions as to rent and royalty. 
The lessees, not finding the business profitable, gave 
the Raja notice that upon the expiration of six 
months from the date thereof their rights and obliga¬ 
tions under the lease would cease, and they went 
out of possession and informed the Raja of the fact. 
The Baja’s agent demanded a deed of surrender, and 
negotiations for the execution of this deed and for 
the payment of rent and royalty were carried on 
till after the period of six months had expired. 
When, eventually, the deed was executed and 
delivered, payment of the rent and royalty was 
tendered, the same baing calculated up to the dace of 
the expiry of the notice, but the Raja refused to 
accept payment, and instituted the present suit for 
rent and royalty due up to date of the execution of 
the leed of s irrender. The High Jourt held that 
the lease had been determined by the notice and 
dismissed the suit On appeal by the plaintiff to 
the Privy -ouncil: 

H eld, that the suit had baen rightly dismissed, 
that the request by the Raja’s agent for the execu¬ 
tion of a deod of surrender merely transferred the 
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payment to the date when the surrender was execut¬ 
ed and delivered, the fact that that date was 
subsequent to the date of the expiration of the notice 
would make no difference for its opeiation would 
take effect from the date when the notice expired 
whenever it was executed, and payment upon this 
date was all that was required. PC Siva Pkashad 
Singh v. Iata Ikon and Steel Co , Ltd., 23 C. W. N. 
466; (19)9) M. YV. N 278; 46 C. 62 909 

- Lease—Covenant against alienation in 

agricultural lease, validity of. See Bengal Tenancy 
Act, s. 11 19 

- - Lease in favour of one person—Subsequent 

lease in laiour of another - Rent, sus/ cation oj. 
Where a lessor dispossesses the lessee from a 
portion of the holding the rent due by the lessee to 
the lessor is suspended Similarly, where a landlord 
having let out a portion of the land to one person 
lets it out again with other lands to a subsequent 
lessee the rent is also suspended. The landlord 
having failed to perform the duty he had undertaken, 
the suspension of rent is equitable C Manindka 
Chandra Nandi v . Narendka lhancra Lahiri, 23 
0. W. N. 685; 46 0. 956 I 3 

- Lease stipulating permanent tent—Reverter to 

waram, landlord’s right of — Grant, construction of, 
principles of. 

Where a lease-deed provided for a permanent rate 
of rent being paid by the lessee ‘for ever and ever’ 
and the same was coupled with words of inheritance, 
that the property shall descend to the heirs of the 
essee: 

Held, that the lease was not only for a fixed period, 
but conveyed an absolute estate, and that it was 
not open to the lessor or his assignee to revert to 
waram. 

Prinui facie, the terms of a document must be 
looked at to ascertain the nature of the estate 
granted by it, and it is only where there is any 
doubt about its import that other considerations, 
a3 the extent of tho right possessed by the grantor, 
can bo takon into consideration. IYI Liiockalinga 
Nayakan v. Arunachai.am ' llKTTIAR, (1919) M. W. N. 
353; 26 M. L. T. 262 23 j 

■ - Maurusi tenancy, whether transferable — 

Occupancy holding, transfer of — Estoppel, whether 
can validate void transfer. 

A maurusi tenancy which is transferable is 
unknown to tho law. 

A trausfer of an occupancy holding which is void 
cannot be validated by estoppel. U PB R Sheo 
Shankar Sinou v Kao Batuk Pkasada, » U. P. L. R. 
(B. Rj 1 IOO 

- Nm-occupancy tenant obtaining mortgage of 

holding, effect of—Redemption—Tenant, position of . 
Where a non-occupancy tenant of a holding 
obtains a mortgage of.the holding, nis tenin.-y falls 
into aboyance during tho existence cf tho mortgage 
and, although ho cannot reckon the period of the 
mortgage towards tho acquisition of occupancy 
rights, on redemption he rovertH to his position of 
touant and is not a trespasser. U P B R Tkj 
Prasad v. Bam Jas Pandk, l U P. L. R. B R ) 9 

236 

■ - ■ — Occupancy holding, non-transferable, transfer 
of—Transferee, recognition of, by landlord - Rent, 


arrears of,liability Jor—Sale of holding in execution 
of decree against old tenant, legality ol. 

/>. purchased a non-transferable occupancy holding 
from tho tenant; the landlord, however, brought a 
suit for arrears of rent against the tenant and 
obtained a decree in 19.0. In 1902 D paid the 
salami for mutation and was recognised as tenant 
by the landlord. In 1904 the landlord sued out 
execution of the decree he had obtained in 1901 
against the old tenant, and brought the holding to 
sale and it was purchased by E, who transferred the 
holding by conditional sale to E. Tho plaintift 
obtained a lease from F and brought the present suit 
for possession on establishment of his title: 

Held, that the landlord having recognised D. 
unconditionally as the tenant, the latter was not 
liable for the arrears of rent, and the old tenancy 
having come to an end, the landlord was not entitled 
to bring to sale the holding as the holding of the 
old tenant, and that, consequently, the suit must tail. 
C (<Irish Chandra Mondal v. Narendka Natii 
Haldak, 23 C. W.N. 654 759 

-- Occupancy rights, acquisition oj—Ejectment 

to prevent accrual of occupancy rights, whether can 
be allowed—Colourable transaction, effect of — 
Appeal, second—Finding of fact based upon 
inference ichich contravenes Statute, whether binding. 
The law allows a Zemindar to eject a tenant in 
order to prevent the accrual of occupancy rights, but 
the ejectment must he effective and must last at 

east for one year. 

A colourable transaction intended to defeat the 
provisions of the law cannot he given effect to by 
the Courts 

Where in arriving at findings of fact tho Court 
puts an inference upon the facts which, it accepted, 
would defeat the provisions of the law, such findings 
can bo questioned in second appeal U P J R 
Girwar e. Beiiari Lal, 1C P L R (B. R 22 446 

-Ouster of tenant by stranger See Imam, 

GRANT OF 770 

Permanent tenancy Presumption. 


In an action in ejectment the **t defendant, who 
claimed the property as purchaser of the right, title 
and interest of the other defendants who had been 
i:i possession of the disputed property by right of 
inheritance from their lather, produced a certified 
copy of a dnr-mokarari, purporting to have been 
executed in 810 and containing a recital of tho exist¬ 
ence of the tenancy, and a certified copy of a mortgage- 
bond of 1861 in Wiich the factum of the permanent 
character of the tenancy was acknowledged by the 
grantor of tho mortgage, and also other proofs show¬ 
ing that tho tenancy which had descended from 
father to son for three generations was effectively 
transferred from time to time and was held at a 
uniform rate for at least eighty years buforo tho 
institution of tho suit; 

Held, 1/ that from these circumstances tho Court 
could legitimately infer that tho tenancy, which was 
of unknown origin, was in its inception of a per¬ 
manent character; 

1 , that tho inference to bo drawn was one of 
law fro n facts found or admitted C Banwarilal 
Singh v. Dwakkanatii aIisskk, 24 C. L. J. 67/ 625 
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- Possession, long, effect of — Tenancy, whether 

can be presumed—Agra Tenancy Act (II oj 1901), s. 
34, suit under — Limitation. 

Where a person has been in possession of land for 
a long period without payment of rent, according to 
the records, it is permissible to infer that the fact 
of such occupation did at sometime or other come 
to the knowledge of the landholder, but no inference 
would arise that the actual occupation was with 
consent The fact that the landholder took no 
steps to eject the occupier would not justify the in¬ 
ference that ho had entered into an express or im¬ 
plied contract of tenancy with him. 

No period of limitation is prescribed for a suit 
under section 34 of the Agra Tenancy Act. U P B 
R MurliDhar Singh v. Gyasi Ham, I U. F. L. R. 
(B. R.) !8 . 469 

-, relationship of, whether created by usu¬ 
fructuary mortgage. See Mortgage, usufructuary 

473 

- Religious trust — Lease, permanent, by trustee , 

validity of—Ejectment, suit for—Compensation for 
improvements, right of lessee to—Transfer of Pro- 
perty Act (IV of 1832.), s. 51— Mesne Profits and 
Improvements Act (XI of 1855 ), s. 2. 

The trustee of a religious trust cannot grant a per¬ 
manent lease of the trust properties. 

A lessee holding under an invalid lease cannot 
claim compensation for improvements before 
eviction under section 51 of the Transfer of Property 
Act or under section 2 of the Mesne Profits and 
Improvements Act. IY1 Venkatappier v Ramaswami 
Aiyar, 0 L. \V. 137; (19 1) M VV. N. 548 517 

- Rent, suit for-Non-registration of name of 

proprietor, effect of—Registration before decree, 
whether cures defect 267 

in ryotwari land—Occupancy right, acquisi¬ 
tion of - Burden of proof. 

1 he Government, in adopting the ryotwari system, 
must be deemed to have made their settlement with 
the cultivating ryot whom the Government found on 
the land and treated him as the cultivating owner 
and intended him to remain as such. 

w hero, therefore, a teuant under a ryotwari, 
pattaiiar sets up a permanent ritrht of occupancy, 
the burden of proving such right lies on him iVl 
Aiyappa Naickkr l’ Mrdai Thalavoi Thirumalay- 
APPA .» UDAL1AR, 1U L. \Y. 7; 37 M. L. J. 238; («19l 

M. W.N. b5* 986 

-Ryotwari village -Occupancy right, claim of, 

requisites of proof of—Burden of proof 

hero a person claims to have acquired occupancy 
rights under a ryotwari pattadar, the onus lies 
heavily on him to establish his claim. 

Mere continuity of possession for sometime, the 
payment of a uniform rate of rent where it is not in¬ 
appreciable, or alienations made by the tenant behind 
the bick and without the knowledge of the landlord, 
are not sufficient to establish a claim to occupancy 

rights 

History of ryotwari system and nature of the 
ryotwari pattadar’s rights examined by Seshagiri 
Aiyar, J. IVl Ponniaii Nadan v Deivaxai Ammal 
36 M. It J 463; 9 L. W. 453; 26 M. L. T. 311 247 

- Settlement—Holding wrongly described as 

occupancy—Status of occupier, whether can be contest¬ 


ed — Landlord, whether can confer occupancy rights 
on tenant. 1 

Where a plot of land is misdescribed in the 
proceedings of a settlement as an occupancy holding, 
such misdescription would not prevent the zemindar 
from afterwards contesting the occupier’s status 
A landlord cannot confer occupancy rights upoh 
a tenant. UPB R Sheo Ratan Singh v Guk 
Prasvd Singh, l U. P. L. R (B K.) <3 192 

- Tenant of homestead land, holding over See 

Transfer of Property Act, s. 10 i 180 

-Tenant paying at higher rate -Presumption 

as to future rate 95 I 

——— Under-raiyati interest, transferee of, position 
of —Purchaser ot holding at collusive sale, whether 
can eject transferee of under -raiyati interest. 
Apart from custom, a transferee of an under- 
yaiyati interest has no interest in the land, and is 
liable to be ejected at the instance of a purchaser of 
the holding, even though the purchase is collusive. 
C Biswambhar Mandal v. Na-arat Ali 355 

- Whether admission by landlord or com¬ 
promise between him aud third party binding on 
tenant. See Estoppel 739 

-Whether tenant can plead right of third 

party to receive rent See Bengal Tenancy Act, s. 


6° 523 

Lease* construction of - Printed portion in conflict 
with manuscript portion, effect of. 

"hero in a printed form of a lease there is a 
manuscript portion at the end of the printed portion, 
and there is a conflict betweeu the printed portion 
and the manuscript portion, the manuscript portion 
must prevail over the printed portion. Fat Mukhlal 
Pandey v Kesho Prasad Singh 955 

Legal Practitioners Act (XVIII of 

1 879), S. 1*3| order made under—Appeal to 
His Majesty in Council, whether permissible — 
Letters Patent (Patna), els. 31 fo ^4. 

The Legal Practitioners Act contains no provision 
conferring a right of appeal to the Privy Council 

from an order passed by a High Court nnd»r section 
13 of the Act Clauses 3i to 34 of the Letters Patent 
dealing with the right to appeal to His Majesty in 
Council do not apply to orders passed in exercise of 
the administrative or disciplinary powers conferred 
upon the High Court by Letters Patent or by 
Statute. Pat Bir Kishore Roy v. Emperor, 4 P. 
L. J. 4:3;k0CR L.J I»;9 599 


S. 13 (f) — Unprofessional conduct — Letter, 
abusive, addressed to Sub-Divisional Officer. 

A Mukhtar practising in a Sub-Division addressed 
certain letters to the Sub-Divisional Officer in con¬ 
nection with a copy for which he had applied The 
contents of the letters were grossly insulting, and 
the matter was reported to the High Court, where it 
was contended that, on the facts, there was nothing 
which would entitle the Court to take action under 
sections 13 and I a of the Legil Practitioners Act: 

Held, that the Mukhtar could be proceeded against 
under section 18 (f of the Act. A Amrita gal, In 
the matter oj, ?0Cr. I. J 7 8 7 A L J 0 .0 798 

Legral representative —Decree obtained 

against person in possession of estate—Execution pro¬ 
ceedings, whether binding on real heir. 

Where a creditor in good faith obtains a decree 
against a person in possession of his debtor’s pro- 
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petty whom ho believes to bo, but who is not in fact, 
the legal heir of the debtor, execution proceedings 
taken iu pursuance of that decroo will bind the real 
heir. 

Such a case must, however, be treated as an excep¬ 
tion to the general rule that proceedings in execution 
of a decree do not bind the inteiest of any person who 
is not brought on the record as a party to the pro¬ 
ceedings iu the suit. IYI Bachu Soorayya t\ Too.mu- 
loori Chinxa Anjaneyalu, 3(3 M. L. J. 106 509 

Lessor and lessee — Lessor, duty of, to secure 
possession to lessee—Possession not secured to lessee 
—Liubility of lessor to refund money received by him 
from lessee. 

A lessor is bound to secure to the lessee the 
possession of the land leased with reference to its 
intended use which was made known to him at 
the time when the lease was granted, and if he is 
unable to secure possession to the lessee with 
reference to the use he wanted to make of it, he 
is liable to refund any money which ho may have 
received from the lessee. O Razza^ Ali v. Bam 
Autar Lae, 6 O. L. J. 353 836 

Limitation Act (IX of 1908), s. 5 — 

Appeal filed beyond limitation—Time spent in pro - 
secuting remedy in wrong Court, exclusion of—Wrong 
advice —Sufficient cause. 

Where, acting upon mistaken advice ns to tho 
law, an appeal is presented to the wrong Court, and, 
when re presented to the proper Court, tho period of 
limitation has expired, tho period during which the 
appeal was pending in the Court to which it was 
originally presented may be deducted from the 
period proscribed for appealing. P C Sunderbai v. 
Collector ok Belgaum, 2 3 U. W. N. 75 \ Al. 

W. S. 264; 43 B. 376 897 

-S. 5 —Appeal filed beyond time -Appellant 

misled by practice oj Court — Sufficient cause—Time 
spent in prosecuting petition for review, exclusion of 
— Diligence, proof of. 

y A petition under Order XXI, rule 99, of tho Civil 
Pioceduro Code by a judgment-debtor was dismissed 
in default. He immediately instituted proceedings 
under Order IX, rule 9, of the Codo asking that the 
caso bo reinstated and heard on the merits, but his 
application was rejected because, in the meantime, 
tho High Court had hold that Order IX, rule 9, did 
not apply to proceedings in execution of a decree, 
though before that decision tho practice of the 
subordinate Courts had been to apply the provisions 
of the rule to proceedings in execution The judg¬ 
ment debtor appealed to the High Court, and, under 
section of tho • imitation Act, applied that the 
time for appealing bo extended: 

Held, that, in tho circumstances, tho applicant was 
entitled to tho extension, as ho had been misled by 
tho practice which had hitherto prevailed in the 
subordinate Courts but which had recently been held 
to bo wrong. 

An appellant applying under soctiou 5 of the 
Limitation Act ought ordinarily to bo doomed to 
have acted with ordinary diligence when the whole 
poriou between the date of tho decree appoalod 
against and tho dato o( presenting the npDeal does 
not, after excluding tho time spent in prosecuting 
with due diligence a proper application for review 
of judgment, exceed the period proscribed by law for 


Limitation Act-contd. 

presenting the appeal, and his appeal should, in sudi 
a case, be admitted under the section Pat i»am- 
charita Saiiu v. Ram Narayan Saiiu 9o9 

-- S. 5 —Appeal tiled beyond time — Kxteii'ion 

of time—Sufficient cause Sec Akim:al, s kconi* ZZzi 

-SS. 5, 12, Sch. i, Art. lol- 

Appeal from Original Side Jilcd beyond Imutntnu — 
Copy applied for after expiry oj limitation L'imo 
spent in obtaining copy, whether can be allowed — 
Extension of time —Sufficient cause - Calcutta High 
Court Original Side Rule, Ch. XI7, rr. 7, 27, Ch. 
IV, r. 9, Ch. XXXII, r. 22 (4). 

Plaintiff iustituted a suit on ‘24th June 1916 and 
obtained an ex porte decreo on tho 4th February 
1916. On the 1st July i918 defendant tiled an appli¬ 
cation to set aside the ex parte decree, but this was 
refused on the 26th July. Outlie 5th August plaint¬ 
iff applied to have this order drawn up. Tho 
draft order was served upon the defendant on 
the 7th August and was returned by his Solicitor 
after approval on the 6th On the 3bt!i August, the, 
last day on which the Court sat before the vacation 
after 4-30 p. m., the defendant appeared before 
Chaudhnri, J., for leave to file a memorandum of 
appeal against the decree of the 14th February 
lyi8, the order of the 23rd March 1918 and tho 
order of the 26th July 1918 without office copies of 
the two orders. Tho Court permitted the appeal to 
he tiled, subject to objections which might bo lai-od. 
On 3rd September the order of 2- th July was tiled at 
the instanee of tho plaintiff, and defenda.it applied 
for a copy of that order on the 9th September 
and obtained it on the 12th September. 

Subsequently, a question arising before tho 
Registrar as to the appeal agaii st the decreo and 
the order ot tho 2- rd .Larch 19.n being within lime, 
the memoiandum of appeal was amended and tho 
appeal remained as an appeal against tho order of 
26th July 1918: 

Held, that under Article 151 of Schedule I to tho 
Limitation Act the appeal was prima facie time- 
barred, and that neither section 12 (2) nor section 5 
of tho Limitation Act could bo availed of by the 
defendant who was guilty of unreasonable and 
unnecessary delay, and who did not apply to have 
the order drawn up, and for a copy of tho order in 
accordance with the rules of the Court. 

Per Chitty , J — An appellant, who does not, within 
tho period of limitation, apply for a copy ol tho 
order appealed from and who takes no steps whatever 
towards procuring such copy, cannot be allowed 
after tho period of limitation runs out to claim 
exclusion oi time requisite for obtaining such copy 
In order to obtain tho indulgence allowed by section 
5 of the Limitation Act, an appellant must satisfy tho 
Court that he had sufficient cause for not preferring 
tho appeal within tho prescribed time. C Framatha 
Nath Roy v. W. A Lee, 23 C. W. N. 553 5b2 

-S« 5 —Appeal to wrong Court under advice 

— Time spent in prosecuting appeal, exclusion of — 
Bona tides of appellant. 

Where an appeal is preferred to a wrong Court in 
good faith and under advice that that » ourc lias 
jurisdiction, tho time spent in prosecuting tho appeal 
should bo excused or added under section • of tho 
Limitation Act. O Mahabir Singh v. Behaki Singh, 

1 U. P. L. K. (J. C.) 9 
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SS. 5, 6, 7, 8, 15 (2). Sch. I, 

Al‘t. 127 —Joint property, exclusion from, what 

constitutes— Denial of co-parcenary rights , effect of _ 

Applicability of Art. Ill to minors—Guardian, 
knowledge of, whether binds minor—Extension of 
time by reason of disability of minority, limits of, 
doctrine of—Xoticc, statutoi y requirement of, effect of, 
on period of minority. 

In order that lapse of time may deprive a co¬ 
parcener of his rights in the joint family property 
by the operation of Article 127 of Schedule I to the 
Limitation Act it has to be established that he has 
been excluded from the enjoyment of the property 
to his own knowledge. If exclusion for twelve years 
to the knowledge of the excluded co-parcener is 
established, his rights will be barred but not other- 
wise. The mere fact that a co-parcener has not 
enjoyed any portion of the family property for 12 
years or more cannot deprive him of his rights. 
Possession of one co-parcener is deemed in law to be 
possession on behalf of all co-parceners, although 
other co.parceners may take no part in the manage¬ 
ment and may not even enjoy any of the income of 
the porperty. What amounts to exclusion in a given 
case must be determined in the light of its peculiar 
facts 

If a person is allowed maintenance and permitted 
to live in the family house, not as a co-parcener but as 
a mere dependant, while his claim ns co-parcener is 
distinctly denied, the enjoyment of such residence 
or maintenance is not sutlicient to prevent time 
running against his claim. 

Article 127 of Schedule I to the Limitation Act 
applies equally to minors as to adults. 

The effect of sections 6, 7 and 8 of the Limitation 
Act i3 that time runs against a minoi just as against 
a person sui juris but in the case of a minor, he will 
have three years more after the cessation of the 
disability if the period of time allowed for the suit 
or application expired before ho attained majority. 

The knowledge of the guardian must be imputed to 
the minor within the meaning of Article 127. The 
Article contemplates that in the case of minors, the 
knowledge of the guardian is quite sufficient. 

Section 15, sub-section 2, of the Limitation Act has 
nothing to do with the extension of time allowed to 
persons under disability under sections t> and 8 of 
the Act. The period of limitation is calculated 
according to the Article applicable to a pariicular 
case, and, therefore, the period of notice required is to 
be added to the time allowed by the Article appli¬ 
cable to such a case. What sections 6 and 8 allow to 
a minor or a person under disability is 3 years and 
no more from the cessation of the disability and the 
3 years’ extension cannot be made into 3 years and 
2 months by reason of section IF, sub-section 2 of 
the Act. 

Per Spencer, J .—The concession which section 6 of 
the Limitation Act allows to minors is that thev 
may sue within the same period after the disability 
has ceased ns would bo allowed by the appropriate 
Article of the Schedule to the Act. This concession 
is, however, limited by section 8 to a maximum of 
three years from attainment of majority. Where 
the 2nd column of the Schedule provic.es for a longer 
period of limitation than three years, the disability 


of minority cannot have the effect of extending the 
period which is running during the minority of a 
plaintiff to more than three years. This is the effect 
of section 8, read with section 6. IVI Narasjmiia Deo 
v Krisiixachknora Deo, (1919) M. W. N. 440; 10 L. 
W. 150; 37 M L. .1.256 725 

—— SS. 5, 6, 7, 14 — Pre-emption suit — 

Vendee, one of several, death of, before institution of 
suit—Legal representatives brought on record after 
limitation, effect of — Extension of time 


( >n 7th October 1914 the plaintiff brought the 
present suit to pre-empt certain lands sold by her 
father on 7th November 1913. One of the vendees 
had died before the suit was instituted and his 
heirs were impleaded ns co-defendants on 8th 
December 1914. The suit was dismissed as time- 
barred on the ground that the sale was one jointly 
in favour of the vendees and as the suit was 
barred against the representatives of the deceased 
vendee, it was equally barred against the surviving 
vendee Plaintiff appealed, pleading minority 
and ignorance of the vendee’s death: 

Held, that sections 5 and 14 of <he Limitation 
Act were not applicable to the case, and as s^ctioi s 
6 and 7 of the Act did not extend to suits to 
enforce a right of pre-emption, the suit had been 
rightly dismissed P Husain Bibi v Hakim, 86 P. R. 


~ S. I Ot applicability of—Money deposited as 

security—Payment io make good defalcations—Suit 
to recover money paid—Limitation. 

The plaintiff, while filling the office of gomasta 
under the Court of Wards, dep.'sited as security his 
Post Office Savings Bank Pass Book with the defend¬ 
ant, then manager of an estate under the Court of 
Wards In 190 plaintiff was dismissed, and it was 
found that a sum of money was due from him to the 
estate on account of defalcations he had committed. 
On 8th July 191*, the sum so due was, with tho 
sanction of the Collector and the consent and 
'authorityof the plaintiff withdrawn from the Savings 
* Bank and credited to the estate. The plaintiff 
demanded the money from the defendant, and this 
was refused on 14th September 1913 The estate 
was released in 1917 and tho plaintiff on 25th 
Febiuary 9 8 brought the preset.t suit to recover 
the money from the defendant, who contended that 
the suit was barred by limitation, more than three 
years having elapsed since payment was refused. 
The trial Court ove. ruled the'objection and gave 
the plaintiff a decree, holding that section 10 of 
tho Limitation Act was applicable to the case as 
the money, or the Post Office Savings Bank lass 
Book which the defendant converted into money 
was trust property The defendant moved the 
High Court in revision reiterating his plea of 
limitation: 


Held, that section 10 of the Limitation Act had 
no application to the case, as no property had 
vested in the defendant in trust for the plaintiff as 
he had no control over it and conld n t withd aw 
the money without tl e consent and authority of the 
plaintiff, and that as the suit «as instituted more 
th’-n throe years after the refusal to pay the money 
it was barred by limitation. C FI an Da Lal BotE v. 
Ashctosh Ghosh fie; 
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- s . 14- Extension of time - Plaintiff in sub- 

■sequent suit who was defendant in previous suit, 
whether can claim extension. 

An extension of time, under section 14 of the 
limitation Act, can only be claimed if the plaintiff 
in the subsequent suit was the plaintiff in the 
previous suit: if he was the defendant, it cannot 
be said that he had prosecuted with due diligence 
another civil proceeding within the meaning of the 
section P Nazim Khan v. Alam Khan, 89 P. . R. 
1919 56 * 

-S. 14 — Insolvency proceedings- Creditor 

proving debt—Annulment of insolvency—Suit to 
recover debt — Limitation—Exclusion of time spent in 
proving debt in insolvency. 

A creditor who liles a proof of his debt before the 
Official Assignee, prosecutes a civil proceeding within 
the meaning of section 14 of the Limitation Act, 
and is entitled to deduct the period during which he 
was so engaged in filing a suit to recover his debt on 
he insolvency being annulled LB N. K M. M. 
C HETTY V Lutciiman Chktty, i2 Bi’R L. T. *3 934 

- S. 14 —Time spent in prosecuting wrong 

remedy, exclusion of. See Civil Procedure Code, 
0. XXII, R. 9 465 

-s. 15, Sch. I, Arts. 181. 182 

Execution of decree—Stay of execution, effect o\ -Sub¬ 
sequent application, nature of—Time during which 
order remains in force, exclusion of—Oral applica¬ 
tion to proceed with sale, whether step-in-aid of execu¬ 
tion. 

Where an execution proceeding is stayed by an 
order of Court, a subsequent application for execution 
must bo treated as virtually an application to continue 
the previous execution proceeding or to revive or 
carry through a pending execution suspended by no 
act or default of the decree-holder, and the limitation 
applicable to such an application is that contained in 
Article 181 of Schedule I to the Limitation Act 
Where an execution proceeding is stayed by an 
order of Court, the decree-holder is entitled under 
section 15 of the Limitation Act to exclude the period 
from the date on which the order is made up to the 
date on which it is cancelled. 

An application made by a decree-holder, whether 
orally or in writing, to the Court charged with the 
execution of his decree for the issue of a pro¬ 
clamation of sale is an application to take a step-in¬ 
aid of execution within clause 5 of Article 1*2 of 
Schedule I to the Limitation Act and forms a fresh 
starting point of limitation. From the mere fact of 
payment of process-fees, however, an application to 
take a stop-in-aid of execution cannot bo inferred; 
there must be an actual application to the Court, 
oral or in writing, to proceed with the sale. O 
Gulzari Lal v. Ram Biiajan, 22 0. C. 75 I 16 

-S. 18, Sch. I, Art. 174-Cun/ Pro. 

cedure Code (Act V of 190S), 0. XXI, r. 2—Fraud- 
Person kept from exercise of right — Extension of time 

— Decree-holder failing fraudulently to certify payment 
— Application for certification by judgment-debtor - 
Limitation. 

Section * of the Limitation Act applies only to 
hose casss in wuio'i a person has been kept from a 
knowledge of his rights, and has no application 


Limitation Act — contd. 

where he has been kept from Mie exercise of his 
right S<», where a decree-holder fraudulently pro¬ 
mises to certify an adjustment out of Court and 
fails to do so, the judgment-debtor cannot claim 
the benefit of section S, in order to extend the time 
for an application under rule 2(2 of Order XXL of 
the Civil Procedure Code, which, owing to the fraud 
of the decree-holder, is made after the time pres- 
cribed therefor. U B Maung On Myit v. Maung Shw k 
Pi, 3 U. B. R. t 9 9 109 958 

- S. I 9— Acknowledgment of liability under 

bond, effect of. 

Where a plaintiff, who is about to get a mortgage, 
bond assigned to himself, receives a notice from the 
defendant that “if you get an assignment, out of the 
sum of Ks. 10 » that may still be due my liability will 
be only Rs 50”, the notice does not amount to an 
acknowledgment of liability to the plaintiff It is 
only an acknowledgment of liability under the 
bond. IVI AIarydai Muthirian v ( hinnakannu 
Muthirian, 9 L. W. 82; 25 M. L. T. i95; 19 9; M. vv. 
N 42 • 243 

-- s. 20 — Hindu Law - Joint family —Karta, 

payment made by, whether binds other members of 
family —‘ Agent duly authorised," meaning of. 

The defendant No. I, as karta of a joint Hindu 
family, purporting to act for himself as well as for 
his minor brother, the defendant No. 2, made part 
payment of interest due on a debt contracted by 
himself and the father of the defendant No. 2 for 
joint family purposes: 

Held, that in making the payment the defendant 
No 2, who as karta acted both for himself and for 
his minor brother, was an agent of the latter duly 
authorized to make the payment, and that the pay¬ 
ment, therefore, had th« effect of saving limitation 
in respect of the claim us against the defendant 
No 2. 

The words “agent duly authorized" in sec¬ 
tion 20 of the Limitation Act include authority given 
by law as well as authoriry given by act of parties. 

C Chandra Kantav. Behari Lal 436 

- S. 28 269 

--— Sch. I, Art. 10, applicability of — Pre¬ 
emption suit — Limitation, commencement of — Physical 
possession, delivery of, not possible, effect of 

1 ho first part of the third column of Article 10 
of Schedule 1 to the I.imitation Act does not apply 
to a case where the subject-matter of the sale 

consists of land or other tangible immoveable pro- 
party, physicil possession whereof at the date of 
the sale is with the holder of a particular or inter¬ 
mediate estate, e g., an usufructuary mortgagee or a 
lessee, ora tenant fora time, owing to which circum¬ 
stance the vendor is unable to give immediate 
physical possession to the purchaser. N Jairam v. 
SlTARAM 940 

- Art. 11 • 'See Civil Procedure 

Code, O XXI, r. 68 720 

-Art. 32— Mortgago payable on 

domand -Limitation, commencement of. See Cos- 
tract Act, s 12d 634 

-Art. 44 269 

- Arts. 48, 49, 14 l—Afisap. 

propriation of materials of h)use—Suit to recover 
price of materials — Limitation, comniencemsnt of— 
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Suit to recover possession of property and for correction 
c j entry in Record of Rights — Limitation. 

A suit to recover the price of m iterials of a house 
removed and misappropriated by the defendants 
must be brought witnin the period of limitation 
prescribed by Article is of Schedule I to the imita¬ 
tion Act, and time begius to run from the date wnen 
the plaintiff first learns in whoso possession the 
materials are. 

A suit for possession and mesne profits in which 
the plaintiff asks for a declaration that an entry in 
the Record of Rights is incorrect is governed by the 
12 years’ rule of limitation. Pat Tafazul Khan i*. 
Mohammad Bakshi Khan 351 

- Sch. 1, Hrt. 49 —Suit to recover move¬ 
ables deposited for specified period — Limitation, com¬ 
mencement of. 

Where moveables are entrusted to any person on 
the condition that they will be returned on the 
expiry of a Specified period, the fact that they are 
detained beyond that period and no demand is made 
for their return, does not render the detainer’s pos¬ 
session unlawful. It is only when a demand is 
made and there is a refusal to comply with the 
demand that possession becomes unlawful, and the 
period of limitation for a suit for the return of the 
moveables, or, in the alternative, for their value, 
commences to run from the date of such refusal 
under Article 49 of Schedule I to the ».imitation 
Act. A Laddo Bkgam v. ■> amalud-din, 17 A L. J. 
937 3 32 

- Arts. 49, 62 —Suit to recover 

documents taken possession of and moneys realised 
by defendant — limitation—Applicability of Art. 62. 
A N carried on business in money lending and 
as a commission agent, lie died on *rd December 
190 l , leaving a widow, the present plaintiff Upon 
A.N’s death his father B R. carried on the business 
as the plaintiff's agent, till his death in February 
1908, when R A\, the brother of A.N., took possession 
of. the shop, all the bahis and account books, docu¬ 
ments and a mortgage-deed. Ho realised certain 
sums of money die to the business, but refused to 
pay the amounts to the plaintiff and to give up 
the bahis and other documents. She, accordingly, 
on 2nd November 19.2, brought the present suit 
(a) to recover the money realised by the defendant, 
1 b ) for an injunction prohibiting him from realising 
in future any debts due to A N and (c ) for restora¬ 
tion of the bah<s and other documents The District 
Judge, being of opinion that the suit iu respect 
of a) was barred by time under .Article 6 -a, and in 
respect of c, uuaor Article 19, diitnissed the suit. 
The plaintiff appealed and did not press her claim 
for an injunction: 

Ileld, that the reliefs sought wore rightly held 
by the District Judge to bo barred under Articles 
62 and 49 of Schedule 1 to the Limitation Act. 

Article 6 2 applies to every case where a defend - 
ant, at the time of receipt, in fact, or by pre- 
sumption or fiction of law, receives money to the 
plaintiff’s use, and is not confined to cases where 
the defendant intended to receive the money to such 
use, and as, in this case, the plaintiff had alleged 
that she was iu law so'ely entitled to the money, 
the defendant must undoubtedly have received the* 
monies for her use, and therefore the Article applied 
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to Lai her claim. P Dcrga Devi v. Ram Nath, 8-‘> P. 
K. i9 9 580 

■ Sch. I. Art. 60 — Deposit with banker — 

Suit to recover deposit—Limitation. 

Where a deposit is in the nature of a banking 
deposit the depositee stands in a fiduciary relation 
to the depositor, and a suit to recover such deposit 
is governed by Article tO of Schedule 1 of the 
Limitation Act. A Laksiimi Ram Jam v. Hari Ram 
Dube, 1 U. P. L. R. iH. C.i 13 25 

- Art. 61 —Joint mortgage-bond —• 

Payment by plaintijf ■Contribution, suit for — 
Limitation, commencement of. 

A suit to recover excess payments made by the 
plaintiff towards a joint mortgage-bond executed by 
himself and the defendant, is a suit for contribution 
and must be brougnt within the period of limitation 
prescribed by Article ii of Schedule l to the Limi- 
tation Act, the period counting from the date of the 
last payment made by the plaintiff any payment 
made by the defendant suosequently thereto wouid 
be of no avail to the plaintiff. (VI AIarudai Muthirian 
v. Chinnakannu Muthirian, 9 L. W. 82; 25 M. L. T. 
295; (1919; M. W. N. 4x9 243 

Al*t. 61 —Principal and agent — 
Agent borrowing money unauthorisedly and paying to 
principal's creditors—Suit by agent for recovery of 
amount paid—Limitation — Repudiation, absence of, 
whether amounts to ratification. 

A suit by an agent to recover from his principal 
money borrowed by the former without the latter’s 
authority or ratification but which he paid tu the 
latter’s creditors is governed by Article 61 of Schedule 
I to the Limitation Act, the cause of action arising 
when payment is made to the principal’s creditors. 

A mere failure to repudiate in terms au unau¬ 
thorised transaction does not umount to ratification. 
IY1 KaNDANA \ F.NKATA \ ARADARAJA SOBANADHBI Row 
r. Achanta Venkata Subbarayqdu, 10 L. W 33 414 

--— Art;. 61 -• Suit to recover revenue 

paid by plaintijf in respect of property of which 
he has been dispossessed—Limitation, commencement 

The period of limitation for a suit to recover 
revenue paid by the plaintiff while iu possession of 
immoveable property, but of which he subsequently 
relinquished possession, is contained in Article 61 of 
Schedule I to the Limitation Act, and the period 
commences to run from tno date on which the last 
payment was made A Alayar Khan i. Bibi Kun- 
war, i7 A. L. J. iU^ 5 t>32 

-Arts. 61, I 20 - Suit by laud 

lord to recover cess paid by him from tenant. See 
Madras Local Boards Act, s. 73 468 

- Arts. 62, 90 —Suit by princi¬ 
pal for account of profits earned by agent out of rival 
business, nature of — Limitation, commencement of. 

A firm instituted a suit against its former agent, 

(a ' to re open a settled account, and 16 ; for an 
account of the profits which the defendant had made 
in a business similar to that of the plaintiff firm 
and owned by the defendant. It appeared that the 
plaintiff tir.n were engaged in an extensive brick- 
making business, and hid employed the defendant 
as one of their agents in charge of an agency After 
very many years’ service, they discovered that the 
defendant was interested in, if not the actual proprie. 
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tor of, a brick-making business at a place some 5 or 6 
miles from where the firm’s agency Was located, 
and which, in some respects, was adverse to the 
interests of the firm His services were accordingly 
dispensed with but, before he made over charge of 
the agency, a settlement took place between himself 
and an accredited representative of the firm, an 
entry being made in the ledger that the accounts 
had been cheeked and the cash balance found 
correct. * barge was then mado over on that date of 
the stock and cash in hand, the entry being signed 
by the defendant and the representative of the firm. 
Subsequently, the firm instituted the present suit. 
The trial Court dismissed the suit. The bwer 
Appellate Court, however, decreed the re-opening of 
the account, aad for a rendition of accounts of tho 
d-femlant's business, holding that in at least five 
instances fraud had been established against the 
defendant, and that in one instance an error of very 
great importance was sho.vn. On appeal to the 
High Court: 

Held, (1) that there was no legal justification for 
tho finding of fraud, inasmuch as no specific instance 
of fraud had been alleged in the plaint and tho 
finding was based on a superficial investigation and 
either on no evidence or on a careless view of the evi- 
denco; 

2 that, therefore, the claim for re-opening of tho 
accounts was not sustainable: 

(3) that as regards the claim for rendition of tho 
aocounts of the defendant’s business, the suit was 
governed by either Article 6' or Article 90 of tho 
First Schedule to the i imitation Act. and not having 
been brought within the period prescribed therein, it 
was barred by limitation 

It is the duty of an agent not merely to do nothing 
to injure tho interests of his principal, but to do all 
in his power to further them, and, therefore, not to 
placo himself in a position in which his interests 
might bo adverse to those of his principal. A 
Purax Mat. v. Ford and Macdonald & Co, I to., 

17 A L. J. OA 373 

- Sch. I, Art. 6 $ Acknowledgment, whe¬ 
ther statement of account—Endorsement promisiruj to 
pay, whether agreement 

A more acknowledgment is not a statement of 
account., and an endorsement expressed as follows: — 
“Will pay early next August” is not an agreement in 
writing of the nature contemplated by \rticlo (54 of 
Schedule l to tho Limitation Act It is nothing 
more than a proposal O Vakil Khan v. Anand 
Beiiari Lal, U P. L. R.C.C H 2d2 

---Arts. 73, 80 —Promissory note, 

suit on—Agreement postponing date of payment - 
Limitation, commencement of 

Tho period of limitation app'icablo to a suit upon 
a bdl of exchange or promissory note, accompanied 
by a writing postponing tho right to sue for a 
definite period, is contained in Article 80 of Schedule 
I to tho Limitation Act, and tho period commences 
to run from the date when such bill or note becomes 
payablo A Jwala Prasad v Siiama Ohaka.v, -7 \. 
L. J. 950 235 

- Art. 97 —Suit to recover money 

paid on existing consideration, which afterwards 
fails, maintainability of. 

A suit for money paid for an existing consideration 
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which afterwards fails, such as is contemplated by 
Article 9? of Schedule l to tho 1 imitation Act, 
lies if there is a contract between the parties N 
Dewaji r. Amrita, ' x L. H ‘4i BI8 

- Sch. I, Art. I 16 269 

- Art. 120 — Declaration that pro¬ 
perty is not liable to .-ale in execution of mortgage 
decree, suit for— Limi'ation, commencement of. 

If and A mortgaged the suit property to P B 
brought a suit against .1/. and A to recover posses¬ 
sion of the property mortgaged and to this suit P 
was not made a party. B. obtaii od a decree. P then 
brought a suit on the basis of his mortgage against 
Jj. and A in which B was joined as a party, but the 
suit against B. was dismissed. P. applied in execu¬ 
tion for the sale of the mortgaged property, but B. 
claimed it as her own and brought the present suit 
for a declaration that the property was hers and 
was not liable to sale in execution of P’s decree. 
The suit was dismissed as harr* d by limitation, the 
trial Court holding that the cause of action accrued 
to tho plaintiff on the date the morigage was made, 
i. e , on tho 2 (th September 1907. On appeal to 
tho High « ourt: 

Held, that the fact of the mortgage having been 
made did not affect the plaintiff so long as no effort 
was mado to sell the property in enforcement of 
the mortgage, and that the cause of action accrued 
to tho plaintiff on the date on which the defendant 
attempted to sell the property, and that as tho 
suit was instituted within six years of that date, it 
was not time barred. A Imam Bandiii v. Puran 
Prasad, 17 A. L. L 973 646 

- Art. 120 —Suit for declaration 

of right to partition. See Co-shakers 73 

-Art. 120 — Trees, removal o r , suit 

for— Limitation 

The period of limitation proscribed for a suit by a 
landlord for the removal of trees newly planted by 
a person who had no right t • plant them, is contained 
iu Article 0 of Schedule I to the Limitation Act, 
and the suit must bo confined to those trees which 
were planted within the six years immediately 
preceding the institution of the suit O Hadal v. 

Naceshwar Bakhsh Si'oh, 6 0 L. J. 329 658 

—-- Arts. I 27, I 44— Joint family 

— Members in possession of specific items, whether 
exclude others from joint property Co.tenancy —Co¬ 
tenant in possession aj specific item—Adverse pos¬ 
session -English and Indian law. 

Where individual members of a joint family arc 
iu possession of specific items of joint property, 
such possession does not constitute an exclusion of 
the others from the family properties To bar a 
plaintiff’s right un ler Article 17 of Schedule I to 
tho i imitation Act there must be exclusion from 
the whole of the joint family property. 

In the case of a tenuncy-in-common, the posses¬ 
sion of one tenant is the possession of all, and is not 
adverse to his co-tenants in the absence of clear 
evidence of ouster 

English and ndian Law on tho subject of advorso 
possession among co-tenants reviewed by Scshagiri 
Aiyar. J. IY1 Kumar*pfa Chettiar v. Saminatjia 
Chettiar, 6AI. L. J. 612 42 M. 4 *1; (1919, M. W. 
H. 3*8 470 
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- Sch. I, Arts. 131, 142 —Suit for pos¬ 
session of temple - Limitation 

The period of limitation applicable to a suit for 
possession of a temple, the value of the temple 
itself being included in the plaint valuation of the 
suit, is contained in Article 142 of Schedule I to 
the Limitation Act. IYI Sankaralixga Mudaliar v. 
Kuthalinga Mudaliar 637 

-- Art. I 34 — Hindu Law — Mutt — 

Mahant, whether trustee—Property conveyed to 
mahant for benefit oj mutt, nature of—Alienation 
by mahant, validity oJ-Suit to recover properties 
alienated — Limitation. 

The mahant of a mutt is a trustee, in law, of the 
mutt properties. 

Where property is conveyed to the mahant of a 
mutt not for his personal use, but for the beuetit of 
the mutt, the transaction is a conveyance in trust, 
within the meaning of Article 134 of Schedule I to 
the Limitation Act. 

A permanent alienation of mutt properties by a 
mahant for purposes not beneficial to the mutt is 
beyond his powers, and a suit to recover properties 
so alienated must be instituted within 12 years of 
the date of the alienation, otherwise it will be barred 
under Article 13 4 of Schedule I to the Limitation 
Act. IYI Deivarikamani Nataraja Dasikar v. 
Valliammai Achi, ML.'. 231 914 

--Arts. 134, 143 —Mortgage — 

Mortgagee dealing with mortgaged property as owner, 
effect of - Auction-purchaser in execution of decree 
against mortgagee, position of—Redemption, suit for, 
by mortgagor — Limitation—Subrogation, doctrine of, 
applicability of. 

A mortgagee cannot, during the continuance of 
the mortgage, hold possession of the mortgaged 
property adversely to the mortgagor. 

If, therefore, a mortgagee makes a temporary 
transfer of the mortgaged property by way of 
mortgage or lease, purposing to do so as proprietor, 
but recovers possession of the property before his 
mortgagee or lessee has acquired any adverse title, 
his position is just what it was before the mortgage 
or lease wa 3 made, and a suit for redemption of the 
mortgage by the original mortgagor would bo 
governed by Article 14S, Schedule I, to the Limitation 
Act. 

It is only when a puisue mortgagee redeems a 
prior mortgage that the question of subrogation 
arises—the doctriue of subrogation has no application 
where the mortgagor himself, or his successor-in- 
interest, redeems the mortgage 

A purchaser at an auction-sale is not entitled to 
the benefit of Article 134 of Schedule I to the Limita¬ 
tion Act, even though the sale purports to trans¬ 
fer not merely the mortgagee rights which the 
judgment-debtor really possessed but the entire 
proprietary rights. O Mohammad Mousin v. Mo. 
HAMMAD ABID, 22 0. C. 72 | 50 

-Art. 144 —Adverse posses si on — 

Landlord and tenant—Dispossession of tenant, effect 
of—Knowledge of landlord — 'Irespasser, possession of, 
nature of. 

The general rule that where property is let out 
on lease the possession of a trespasser does not 
become adverse as against the lessor until the 
termination of the lease, is not applicable to a 


c \se where the tenant is holding over and the 
dispossession of the tenant is brought to the know¬ 
ledge of the landlord In such a case, the possession 
of tne trespasser becomes adverse to the landlord’s 
interest. C Baikuntha Nath r. Chaitan’ya Charn 

933 

“Sch L ^rt. I 44— Adcers, possession — 
Trespasser, possession of, whether adverse to col¬ 
laterals 

R., pri >r to 1x55, adopted M., who predeceased him 
leaving an adopted son J. On R.'s death J. succeeded 
to the estate and a suit by certiin collaterals of R. 
against him for possession was dismissed. On J.’s 
death his t vo sons succeeded. The plaintiff, another 
collateral of R s, brought the present suit for posses¬ 
sion of ft. s land, bit his suit w is dismissed as bir/ed 
by limitation. On appeal: 

Held, that even if J was not the rightful heir of 
R. and his possession was that of a trespasser, it was, 
nevertheless, adverse to all the collaterals among 
whom was the plaintiff's father, and as plaintiff 
derived his title through his fattier, J's possession 
was adverse to him and his suit was barred bv 
limitation. P Mahxu v. Siiiiian Singh, 76 P. II. 
1919 857 

-- Art. 144 —Co sharers—Adverse 

possession—Overt act. 

I he entry on, and possession of, land under the 
common title of one co-owner will not be presumed 
to bo adverse to the others, but will ordinarily bo 
held to be for the benefit of all the co owners, for 
the reason that the possession of one co-owner is in 
itself rightful and does not imply hostility as does 
the possession of a more slrauger. A co owner 
might, however, establish a plea of adverse posses¬ 
sion, if it is clearly shown that he repudiated the 
title of his co-owners by au overt claim to exclusive 
ownership more than twelve years before the institu¬ 
tion of the suit. L8 Hari Pku v Mi a ung Kraw 
Z\n, 10 L B R. 45 629 

J Art. 1 4 4— Mortgage — Co-mort- 

gagorreieeming entire mortgage—Possession, suit for, 
by other co-mortgagors —Limitation 
Where one of several co-mortgagors redeems the 
entire mortgage and obtain* possession of the mort¬ 
gaged property, Article 144 of Schedule I to the 
Limitation Act applies to suits by the other co¬ 
mortgagors for recovery of possession of their shares 
from him. O Sueo Ganga Bakhsii Singh v. Ranjit 
Singh, 6 0 L J. 361 875 

Art. 181 ■ See Provincial 
Insolvency Act, 1907, ss. 16 (2) (c), 20 uO, 37 

188 

- -Arts. 181 , 182 — Pre-emption 

decree, execution oj —Limitation, commencement of. 

A person who obtains a conditional decree for pre¬ 
emption or for redemption of a mortgage can execute 
his decree at aay time as soon as he pays the pur¬ 
chase-money or the mortgage-money which the 
decree requires him to pay. But till he makes such 
a payment the decree is nob capable of execution in 
his favour The payment of the m mey is, therefore, 
a necessary step iu-aid of execution, and an aopli- 
cation tendering the money in order that the decree- 
holier may be able to apply for possession forms a 
fresh starting point for limitation, whether Arcicle 
131 or 182 of Schedule I to tli 3 Limication Act applies 
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Limitation Act-concid. 

to tho case. O Ohandika Prasad Singh v. Kalc, 22 
O.C. 82? 1 U. P. L. R. (J. C.) 41 156 

- Sch. I, Art. 182 362 

-— Art. 182 (5), (6) —Execution 

of decree —Notice under cl. v.6 — Step-in-aid of execu¬ 
tion — Limitation , starting point of. 

Where an application is made for a step-in-aid of 
execution which would entitle the applicant, under 
clause (5) of Article 182 of Schedule I to the Limita¬ 
tion Act, to a starting point for tho computation of 
the period of limitation, the fact that a notice was 
issued previously under clause of the Article 
would not prevent tho aoplicant from taking 
advantage of the provisions of clause (S). 

Where both clauses ^5* and ^6. of Schedule I to the 
Limitation Act are applicable to the facts of a case, 
the decree-holder is entitled to have the one which 
is most favourable to him applied. L B Tsahut v. Mi 
Hla-JPo We, 12 Bur. L T U 937 

- Art. 182 (5) —Execution of 

decree—Oral application to enter up partial satis¬ 
faction, whether step-in-aid of execution—Application, 
whether can be presumed. 

An oral application to tho Court to enter partial 
satisfaction of the decree is a step-in-aid of execu¬ 
tion within tho meaning of clause K o) of Article 182 
of Schedule 1 to tin Limitation Act. 

Even where there is no actual application on the 
record, such an application may bo presumed in 
cases whore the order mado in execution is of such 
a nature that tho Court would not have made it 
except upon an application for that purpose. L B 
Adimuthu Pille v Adiappa, 10 L. B It .i4 656 

LIS pendens* doctrine of, applicability of— 
Transfer in pursuance of compromise out of Court, 
whether protected. 

The doctrino of lis pendens cannot bo applied so 
as to protect a transfer of land made during the 
pendency of a suit, when such transaction is not 
embodied in the final order or decree. 

A purchaser from a litigant pendente life cannot 
go behind the final order in tho suit in order to 
show that the order would not have been made but 
for tho fact that the land in dispute had been 
transferred to him by another party to tho suit in 
pursuance of a compromise mado out of Court. 
L B SUBRAMO.NIAN ClIETTY V. MaHAIR ALI, 0 L. B. 

R. 41 624 

Lunacy Act (IV of 1912), Ch. V- 

Co irt, power oj, to alienate portion of lunatic's estate. 
Under Chapter V of tho Lunacy Act, where a 
manager is appointed of a lunatic’s estate it is he 
alone who can, with tho permission of tho Dourt, 
alienate any portion of it. Tho Court has no power 
to do so. P Bisiiambar Nath v. Parhati, Hi P. R. 
1919 609 

Madras District Municipalities Act 
(Itf Mad. of 1884), ss. 207, 264(a), 

278 —Latrine erected and located with approval of 
Municipality —Nuisance —flight of private owner to 
sue for removal of nuisance—Decree for demolition 
of latrine, legality of—Compensation, award of, under 
s 278, whether bars other remedies —Permissive and 
obligatory duties of Corporations 
Tho erection of a latrino un ler tho ordors of a 
Municipality in a place approved by tho lattor does 
Hot render the owner immune frcm an action by a 


Madras District Municipalities Act 

— conoid. 

neighbouring owner or occupier for nuisance caused 
to him by the latrino. 

Though the Municipal Act has authorized tho 
Council to direct the location of tho latrine in a 
particular place, tho work should not be carried out 
so as to injuriously affect private interests more 
than is necessary. 

The power given to a Municipality to supervise the 
erection by a private individual of a latrino must 
be regarded as a permissive obligation which should 
bo exercised without unnecessary detriment to 
private rights and without creating an unreasonable 
nuisance. 

The person complaining of the nuisance has a 
right of action to prevent the use of the building as 
a latrine, bat no decree should be passed for the 
demolition of the building. 

The provision in section 278 of the Madras District 
Municipalities Act for award of compensation by 
the Municipal Council for damage caused by the 
exercise of its powers does not interfere with the 
common law rights of injured parties. 

Permissive and obligatory duties of Corporations 
explained M Rama Rao v. Martha Sequbira, 10 [, 
W. 147; 26 M. L. T. 122 37 M. L. J. 224; (1919) M. W, 
N. 6 8; 42 M. 7vi6 921 

Madras Estates Land Act (i of 
1904), ss. 3 (II), 13, (3), 143— 

Landlord and tenant — Tenant paying rent at higher 
rates before passing of Aet—Presumption as to future 
payment at same rate—Implied contract —Pada 
nazzar, levy of, legality of. 

Section i3 ^3) of tho Madras Estates Laud Act 
docs not preclude the Court from fiuding, from the 
payment by the tenant of higher rates for a long 
series of years prior to the passing of the Act, that 
an implied contract existed to pay at these rates in 
tho future. Tho consideration for such an agree, 
mont may be presumed from the same facts as the 
agreement itself. 

Pada nazzar, not being a art of rent, cannot be 
levied from a tenant M K. Ra.machb.vora Thbvar 
o. S. V. Velayatha Nadan 951 

- ss. 131, 192, 205 -Civil Procedure 

Code (Act V of 9J8^, s. 115— Order under s. 131 — 
Revision-High Court, power of interference of— 
Deposit required by s. 131 not made on last day 
owing to absence of presiding officer- -Delay , whe¬ 
ther can be excused. 

Section .92 of the Madras Estates Land Act 
renders section 115 of tho Civil Procedure Code 
applicable to all suits, appeals and other proceedings 
under the former Act, and thus vests the High 
Court with tho power of revision in respect of 
orders passed under that Act. 

Tho exercise of this power, however, is always 
discretionary, and where the petitioner has already 
applied to tho Revenue Authorities without success, 
the High Court will deolino to exorcise its power 
of revision unless imperatively called upon to do so 
to prevent a miscarriage of justice. 

Where tho deposit required by section 31 of the 
Madras Estates Laud Act cannot be made on the 
las, day of tho time allowed owing to the absence 
of the presiding officer, a deposit made the next day 
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Madras Estates Land Act- conoid. 

will satisfy the requirements of the section. IY1 
Ramaswami Goundan v. Kali Goundan, 36 M. L. J. 
571; 4'- M 3.0 634 

Madras Hig-h Court Orig-inal Side 

Rules, r. I 1 9—0jficia l Referee, disobedience 
of order of—Contempt of Court—Power of Court to 
commit—Form of order. 

A Judge presiding on the original side of tho 
Madras High Court has power under rule 119 of the 
Original Side Rules to commit a person for contempt 
for disobeying the order of the Official Referee to 
produce certain documents alleged to be in his 
possession. M Origami Venkatarathnam v Desi- 
kaciiari, 36 M. L. J. 461; (1919) M. \V. N. ?68 448 

Madras Local Boards Act (V of 

I684),s. 73 — Cess paid by landlord—Tenant, 

liability of, extent of—Suit by landlord to recover 
cesspaidby him from tenant—Limitation Act (IX 
of 1906*, Sch. I, Arts, b'l, 120. 

A landlord is primarily liable to Government 
under section 73 of the Madras Local Hoards Act 
and a tenant is liable only to the landlord in respect 
of the portion of cess which tho latter has actually 
paid and contingently on h ; s having made the 
payment. 

A suit by a landlord to recover from the tenant 
the cess actually paid by him must bo instituted 
within the period proscribed by Article 12^, and not 
bv Article 61, of Schedule I to the Limitation Act. 
M Rajkswara Muthuramalinga v. Mahalinga Raju. 
9 L. W. 287: (1919) M. W N. 36 > 468 

Magistrate- directing arrest of accused, 
whether liable in suit for damages 609 

Maintenance, right to, whether transferable 

953 

-■, whether wife entitled to, after decree for 

restitution of conjugal rights 607 

Malabar Compensation for Ten¬ 
ants’ I nprovements Act (I Mad. 

of 1900), S* 5, 8COpe of See TRANSFER OF 
Property Act (IV of 188 i , ss 76 il), 8$ 834 

Malabar Law —Husband and wife belonging to 
different tarwads— Wife, whether entitled to “men- 
chilavu” from husband’s tarwad -Maintenance, past, 
whether can be decreed. 

According to Malabar Law a wife who belongs to 
a tarwad different from that of her husband is not 
entitled to maintenance from her husband’s tarwad 
and, having no legal right to maintenance, she is not 
entitled to menchilavu, i. e , a luxurious form of main¬ 
tenance. 

A claim for compensation for menchilavu is on tho 
same footing as a claim for past maintenance for 
which the Courts may give a decree. M Ravunni 
Achan v. Kizhakke Naduvath, .0 L. \V. 142- H7 \r 
L. J. 157; (1919) M. W. N. 571; 42 M 789 9 1 8 

-Tarwad properly— Karnavan submitting to 

infringement of rights—Member, whether can take 
proceedings. 

If the karnavan for the time being of a tarwad 
submits to the infringement of the tarwad's rights 
of property, tho next senior member may take 
proceedings. J 

Where a plaintiff karnavan died after a decree 
and it was found that his successor was colluding 
with the defendants: K 


Maiabar Law — concld. 

Held, that the next senior member of the tarioid 
was competent to file an appeal. M Kalliani Amma 
v Sankaran Nair, 10 L. W 220 683 

-—- Trustee of estate held by devaswom— Per • 

petual kanom, grant of, validity of — Construction of 
document — Kanom-deed stipulating for payment of 
renewal fee with rent and enjoyment by kanomdars 
for ever and for ever,’ whether creates permanent 
tenure — Adverse possession, claim of. 

The grant of a perpetual kanom by the trustee of 
a devaswom is not binding on the devaswom. 

A kanom deed, after reciting that the kanomdars 
were to hold the properties ‘for ovor and for over’, 
stipulated for payment of a fixed renewal fee not 
at the end of 12 years but to be spread over the 
12 years and paid along with tho rent. This docu¬ 
ment was in renewal of a prior simple kanom under 
which the mortgagee took possession: 

Held, y 1) that the document should be treated as 
if it was a perpetual kanom : 

(2) that the kanomdars could not set up an adverse 
title as they held possession under the earlier simple 
kanom. 

The estate held by a trustee should not be regard¬ 
ed as analogous to that of a Hindu widow M 
Kuttipuratii KunhunNi Panikkar v Raman, 10 L. 
W 427; 26 M. L T. 332; (1919) M. W. N 742 6 7 5 

Malicious prosecution, cause of action 

lor, survival of. 

A. was prosecuted by B. and was acquitted, 
whereupon he brought a suit to recover damages 
for malicious prosecution which was dismissed by 
tho trial Court. Shortly after this he died and his 
legal representatives appealed and obtained a decree. 
On second appeal to tho High Court: 

Held, that tho Appellate Court was wrong in 
entertaining the appeal, as the cause of action 
did not survive to the legal representatives of the 
deceased plaintiff and they could not continue 
the action after hiB death. Pat Punjab Singh v. 
Ramautar Singh 348 

- Prosecution by Police on information supplied 

by defendant — Informant, liability of — Damages, suit 
for. 

Where, upon a report to a Village Munsif, the 
Police, after investigation, launch a prosecution 
against certain persons, and it turns out that the 
communication to the Munsif was false and tho 
persons are acquitted, the person who made the 
report is liable, at the instance of tho persons pro¬ 
secuted, in an action for damages for malicious 
prosecution It is no answer to such a suit, and 
would make no difference to the defendant’s liability 
for damages, that the prosecution was instituted 
and conducted by the Police, as the person primarily 
responsible for the prosecution is tho person who 
furnished the false information. M Periya Goundan 
v . Kuppa Goundan, 26 M. L. T. 140; 37 M L. J 234; 
10 L. W. 236; 11919; M. W. N. 577; 42 M. 880 782 

Maliki, meaning of. 

The word “ maliki ” itself is a term of no special 
meaning. It may mean proprietary right or it may 
mean a lesser right superior to that of the actual 
cultivator of the land: even the right of a ryot 
who has let his land to an under-rj/ot is sometimes 

called maliki. C Shed Ahmad v. Ibrahim 314 



Vol. LII] 


GENERAL' INDEX. 


1067 


Mandldharl rights, purchaser opposition 
of—Whether right transferable. See Agra Tenancy 

Act, 1901, s. 21 238 

Matters substantially in issue. See < ivil 
Procedure Code, s. 11 258 

Mesne profits, whether can be claimed in suit 
for declaration of right to share in cultivatorv 

holding. See Declaration 649 

Mesne Profits and Improvements 
Act (XI of 1855), s. 2, scope of—“Other 

absolute estate” meaning of. 

The Mesne Profits and Improvements Act applies 
only to cases tried on the Original Side of the High 
Court. 

The expression ‘other absolute estate’ in section 2 
of the Mesne Profits and Improvements Act does 
not include the estate of a lessee with occupancy 
rights M Venkatappier v Ramaswajji Aiyar. 10 
L. W. 13"; (19 9) M. W. N. 548 517 

Minor, suit against—Guardian ad litem, duty of — 
Minor, whether bound by decree passed against him 
- Gross negligence of guardian—Burden of proof. 

If a minor is properly represented by a next 
friend or a guardian for the suit and there is no fraud 
or collusion on the part of the next friend or guar¬ 
dian or of the opposite party, and his next friend or 
guardian is not guilty of gross negligence, the minor 
is as much bound by a decree or order made in a 
suit or proceeding to which he is a party as if he 
were of full age, and it can bo executed against him 
or his property, as the case may be, in accordance 
with law. 

It is not the duty of a guardian ad litem to raise 
frivolous or untenable defences The amount of care 
and attention which the guardian of a minor is expect¬ 
ed to bestow upon the case of his ward is the same as 
a reasonable person would devote to his own case. 

Plaintiff’s father executed a mortgage-deed by 
way of conditional sale in favour of the defendant 
on the 14th December 1896 It was stipulated 
that the mortgage-money would bo paid within 3 
years and that, in the event of default, the foreclosure 
clause would come into operation No payment 
having been made, the mortgagee, after making a 
demand and issuing a notice of foreclosure, brought 
the usual action for possession and obtained a decree 
against the minor sons of the mortgagor, who had 
died before the institution of the suit. The minors 
now brought the present suit to set asido the 
docree. It appeared that in the previous suit their 
mother acted as guardian ad litem and resisted it on 
various grounds: 

Held, tl) that the onus lay upon the plaintiffs to 
establish gross negligence on the part of their guardian 
in defending the previous suit; 

(2) that having failed to do so, they could not im¬ 
pugn the decree parsed against thorn. L. Bihari Lal 
v. Amin Chand 346 

Misjoinder of parties, effect of-ir- 

regularity. See Civil Procedure Codb, J908, s 99 

105 

Mortgage— Consideration, failure to pay, effect 

of. 

The consideration for a mortgage may bo money 
paid or promised to bo paid afterwards. O 
Narotam Prasad v. Shankar Singh, 22 O C. 112 91 

- Covenants in favour of mortgagee in case of 

default — Waiver — Mortgagee, rights of. 

Wfrer* a mortgage-deed contains a speoific cove* 


Mortgage— contd. 

nant that the money due thereunder shall be pay¬ 
able within a certain period and that if it is not 
paid within that pe-iod the mortgagor shall pay the 
amount at the ti:n,* of the redemption of an earlier 
possessory mortgage, which will not bo capable of 
redemption until the money due under the subsequent 
deed is first paid, it is open to the mortgagee to waive 
ono of the covenants and enforce the other O 
Kali Charan v. ChiiabNath, 1 U. P. L. R. (J. C.» 89; 
6 0 L. J. 353; 22 0. C. 159 413 

-executed during pendency of attachment, 

effect of. See Civil Procedure Code, s. 7 s , 0. 
XXXIV, r. 14 645 

-— executed by guardian of Hindu minor without 

sanction of Court, whether binding on minor. 

A testator by his Will gave away all his properties 
to his son9, defendants Nos. 1 to 6, and appointed his 
two elder sons defendants Nos 1 and 2, executors 
of his Will and guardians of their minor brothers, 
defendants Nos 3 to 6 The Will, which did not 
expressly impose any restriction on the executors’ 
power to mortgage, stated that the testator had 
debts the interest payable whereon exceeded the 
income of his property and that, therefore, the execu¬ 
tors should relieve him from the “sin of his dobts” 
by granting permanent settlement of or by sale of 
certain properties specified in tho Will. After the 
death of the testator, tho executors, defendants Nos. 

1 and 2, took a certificate of guardianship in respect of 
tho properties of their minor brothers and about 
10 years after the death of tho testator executed a 
mortgage of the properties for selves and as execu¬ 
tors to tho estate of their father and also as certi¬ 
ficated guardians of their minor brothers: 

Held, (1) that tho minors were not liable merely 
because the mortgage was executed by the defend- 
ants Nos. I and 2 as executors and as certificated 
guardians of the minors, but that the latter could be 
held liable on’y to the extent to which tho debt was 
actually applied for their benefit; 

(2) that, having regard to the terms of tho Will, 
there was a restraint on the powers of the executors 
to mortgage the properties and that, as no permission 
of the Court under section 90, sub-section (21, of tho 
Probate and Administration Act was obtained for 
mortgaging the properties, the defendants Nos 1 and 

2 had no power to mortgage as executors under the 
Will: 

(X) that at the date of tho mortgage tho real 
position of the defendants Nos 1 and 2 in relation to 
the defendants Nos 3 to 6 was that of guardians and 
managers and not that of executors. C Upbndra 
Nath Biswas v. Shib Kumari Dkbi, 23 C. W. N. 634 

616 

- in favour of minor, whether suit on by 

minor maintainable. See Contract Act, s. 11 338 

- Interest, high rate of, whether can be reduced 

— Court, duty of. 

Where a deed of mortgago by way of conditional 
sale stipulates for the payment of interest at 30 
per cent, the Court has no option but to allow this 
rate C Ektar Sikdar v Wajuddi Tati, 23 0. W. 

N. 930 7?2 

-- Interest, post diem, liability for — Stipulation 

for payment of principal and interest on certain day 
—Interest q n arrears of interest, agreement for— 
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Absence of provision for post diem interest—Liability 
of debtor , extent of. 

Post diem interest is payable on a mortgage- 
bond on the general promise by the debtor to be 
liable for interest, though a definite term is fixed 
in the bond for repayment of principal and interest. 
If the liability under that general undertaking to 
pay interest, is further extended by another under¬ 
taking which may be called appurtenant to the 
principal undertaking to pay interest upon arrears 
of interest and this further undertaking is found 
in the same document following the provision to 
pay interest, the intention of the parties must be 
deemed to be that both the principal and appur¬ 
tenant undertaking should apply to the question 
of liability for post hem interest. IYI Xarasimhayya 
t. Srinivasayya, 36 M. L. J. 118 313 

-Mortgagee dealing with mortgaged pro¬ 
perty as owner, effect of. bee Limitation’ Act, 
1908, Sen. I, Arts. 134, 148 1 59 

- Occupancy rights, mortgage of, effect of— 

Death of mortgagor, effect of. 


A mortgage of occupancy rights prior to 1873, 
while valid as between the parties thereto, did not 
establish any relation between the mortgagee and 
the land-holder of the mortgagor. The mortgagee’s 
right lasted only so long as the mortgagor’s occu¬ 
pancy right was not extinguished. U P B R 
Parshotam Dab v. Deonasdan Singh. 1 U. P. L. R 
(B. R) 19 462 

-, payable on demand—Limitation commence. 

- ment of. See Contract Act, s. 126 684 

--—, payment of part consideration for, whether 

mortgage good to extent of consideration paid See 
Specific Relief Act 738 

-, whether constitutes antecedent debt. See 

Hindu Law—Alienation 75 

- Redemption — Decree, proviso in, that 


in, that right 

would be barred on default — Dejau.lt, effect of—Suit, 
fresh, maintainability of—Civil Procedure Code (Act 
V of 1908), s. 47 — Transfer of Property Act (IV of 
1882), 88. 89, 90. 

Where a redemption decree, passed before the 
coming into force of the Transfer of Property Act 
provided in terms that the right to redeem would be 
barred in case the amount provided by the decree 
was not paid within the time fixed by the decree 
and a default was committed in paying the said 
amount: 

Held, that a fresh suit, brought after the period 
for executing the decree had expired, was not main- 
tainable. 

The Transfer of Property Act has no application 
to a decree passed before that Act came into force 
but the last instalment payable under which fell 
due after that Act came into force. B Di\u Yesu 
De*ai v Shripad Baji Garware, 2; Bom L R 7 n. 
43 B. 703 46 ^ 

Redemption—Mortgagee 


in 


»m- 


. - . , . _ - possession, .... 

provemenU effected by Cost of improvements, whe 
ther can be allowed. 


Where a mortgagee in possession expends monev 
on permanent works on the property which enhance 
the value thereof, and the cost of such w rks does 
not make it difficult to redeem the property he 
entitled to be repaid his expenditure on redemption 
P Rikhi Kesh v. Jwala Sahai, 78 P. R. 1919 852 


- Redemption — Post diem interest, whether re¬ 
coverable — Intention 0 ) parties—Damages 
In order to ascertain whether a mortgagor on 
redemption is bound to pay post diem interest for 
the whole term during which the mortgage has been 
in existence, the instrument must be looked at as 
a whole and the intention of the parties gathered 
from the deed. 

Plaintiff sued for possession by redemption of a 
certain shop on payment of the mortgage-money. 
The mortgage sued upon contained a covenant to 
redeem at the expiry of 5 years by payment of the 
zar-i-rahn, a covenant to pay interest at Rs: 5 per 
annum in the meantime and an agreement that, on 
failure to redeem, the mortgagee shall be at liberty to 
realise the principal mortgage money, interest, costs, 
etc , from the property mortgaged: 

Held f { 1) that the mortgagor-did not contemplate 
paying interest indefinitely; 

(2) that it was evident that interest for 5 years at 
all events was made a charge on the property; 

(3) that the fact that 5 years’ interest was made 

a charge on the property showed that that should be 
paid at the time of redemption; > 

(4) that under the circumstances the plaintiff must 

be allowed to redeem on payment of principal, 
interest for the specified term and interest by way 
of damages for six years prior to suit. L Ghumandi 
Lal v. Kaniiaya Lal 320 

——“ Redemption, partial, whether permissible — 

Mortgage, splitting up of, effect of. 

A purchaser of a portion of the equity of redemp¬ 
tion who has been left out of a mortgage action, is 
entitled to claim partial redemption, and may also 
be compelled to redeem that portion of the mort¬ 
gaged property in which he may be interested. 

The general rule that a person who has any right 
to redeem has a right to redeem the whole of the 
mortgaged property and not a part of it, unless 
there is a special bargain, is subject to the exception 
that he has a right to redeem his own share only, 
where a mortgagee has acquired, in whole or in part 
the share of the mortgagor. The rule would not 
apply where the integrity of the mortgage is broken 
up, as where the equity of redemption is with two 
different persons. Pat Shbo Naraiv Sahu v. Ram 
NiRekhan Ojha 512 

- Redemption, postponement of—Unconscion¬ 
able bargain — Redemption, whether permissible before 
expiry of period—Undue influence—Contract Act 
(IX of 1872J, s. 16. 

Where a mortgage-deed provides that redemption 
shall not take place before the expiry of a term of 
years, the fact that the terms of the deed are 
unconscionable will not entitle the mortgagor to 
avoid the contract and sue for redemption before 
the expiry of that period, unless he is able to prove 
that the contract was entered into under undue 
inlluence. P Nihal v. Shib Sant Kumar, 94 P R. 
19*9 542 

— Redemption of proportionate share, when 
permissible 

When a mortgage is split up by tin mortgagee 
buying up the equity of redemption from some of 
the heirs of the original mortgaro*-, anyone of the 
heirs of the mortgagor is entitled to redeem his share 
of the mortgaged property oh the payment of a 
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proportionate sum due on his share. A Mewa Ram 
Singh v Ganga Ram, 17 A. L. J. 910 229 

- Redemption — Time-barred mortgage-deeds, 

whether must be redeemed along with deeds not 
baried 

- Where a person has exeouted several mortgages 
in favour of one party, some of which are birred, he 
oan sue for redemption of such of the mortgage- 
deeds only as are not barred, and is under no 
>obligation to redeem those which are time-barred. 
-IVl Karnavan and Manager of the Tarwat < v. 

• Tiiayan Kalliani 622 

_ - - usufructuary—Landlord and tenant, rclation- 

r - ship of, whether created—Transfer of Property Act 

■ (IV of 1832), s. 72— Mortgagee, power of, to grant 

leases— Tenant, position of — Redemption—Suit for 

* ejectment of tenant—Limitation, commencement of 
—Brhgal Tenancy Act {Vlll B C.of 188 Sch III, 
Art. 1 (a). 

Tn 1893 the plaintiffs mortgaged the zemindari 
interest in certain lands to defendants Nos. 1 to B. 
The mortgage was in form a usufructuary mortgage. 
"In 1913 the mortgagors redeemed the mortgage, but 
during the currency of the mortgage the mortgagees 
had let the land to defendants Nos. 6 and 7. The 
‘plaintiffs brought the present suit for a declaration 
that they were entitled to the land as their khudkasht 
land, and contended that defendants Nos. 1 to 5 had 
no right or title to settle the land with defendants 
Nos e and 7, who had not acquired ocoupancy rights 
in respect of the property and that in fact they 
wore trespassers thereon. In appeal to the High 
Court the first contention put forward was that the 
ijara zarpeshgi mortgage did not create as between 
the mortgagors and mortgagees the relationship of 
landlord and tenant so as to make the defendants 
Nos i to 5 tenants of’ the plaintiff in the ordinary 
legal acceptation of the term: 


Held, that the mortgago-deed in suit did not 
create the relationship of landlord and tenant 
between the mortgagors and mortgagees: tho 
character of tho deed was not a lease but a mortgage. 

It was next contended that tho defendants Nos l 
to 5 were mortgagees only and had not the power 
or right to create an interest affecting tho mortgaged 
premises of longer duration than their own interest 
in the same: 


Held, that tho defendants Nos. 1 to 6 were mort¬ 
gagees in possession under a usufructuary mortgage 
of the zemindari right pledged as security for tho 
mortgage-debt, and that they had tho power in law 
to induct a tenant into the tenanted land subject to 
such mortgage when the whole or part of such 
tenanted land became unlot or vacant and without a 
• tenant, and that such tenant when inducted by the 
mortgagees acquired non-occupancy rights in the 
tenanted land subject to such mortgage as aforesaid; 

Held, further, that the plaintiff’s suit was barred 
by limitation under Article •, clause a) of Schedule 
III to tho Bengal Tenancy Act The obligation in 
law upon tho plaintiffs, if ho desired to dispossess 
defendants Nos. 6 and \ was to bring a suit in eject¬ 
ment to eject them within six months after the 
expiration of the mortgage, or after the mortgage 
had been redeemed. Pat Sheo Barat Singh v. 
Paoarath Mahton 473 


•• •' f' 

Will ham madan Law— Gift—Donor and donee 

residing on property — Delivery, whether necessary. 
In cases where the donor and tho donee reside on 
the property, a gift of the property under the 
Muhammadan Law may be completed by some overt 
act by tho donor indicating a clear intention on his 
part to transfer possession and to divest himself of 
all control over the subject of the gift. C Shed 
Ahamad v. Irrahim 314 

— Gift —Musha, doctrine of, applicability of— 
Donees, shares of, ascertainable, effect of. 

The Muhammadan Law doctrine of Musha is 
not applicable to a gift where the share of each of 
tho donees can be ascertained. C Goharaddi v. 
Hasain Karikar I 

-— Guardian and minor —De facto guardian, 

power of, to transfer property belonging to minor 
— Transferee, position of—Suit by minor to recover 
property 

A de facto guardian of a minor has no power to 
oouvey to another any right or interest in immoveable 
property belonging to tho minor, which the trans¬ 
feree can enforce against tho minor, nor can any 
such transferee, if let into possession of the property 
uuder such unauthorised transfer, resist an aotion 
in ejectment on behalf of the infant as a trespasser. 
N Amirbi v. Shaikh Kha.ia, 15 N. L. R. 154 933 

— .. - Marriage—Agreement that wife shall be at 
liberty to reside with her parents on certain contin¬ 
gencies arising, validity of. 

Conditions entered into at the time of marriage and 
contained in a kabinnama are enforceable although 
the kabinnama is exeouted subsequent to tho 
marriage 

There is nothing in Muhammadan Law opposed to 
an agreement entered into at the time of marriage 
which does not allow the wife to deny her husband’s 
•conjugal rights but permits her, on certain con¬ 
tingencies arising, to leave her husband’s house and to 
insist on the conjugal rights being exercised in her 
parents’residence. C SabedKhaxv Bilatunnkssa 

Hi Bi 322 

-— Minor — Guardian, do facto, of person and 

property of minor, powers of — Alienation by de facto 
guardian of minor's property, validity of — Eject¬ 
ment, suit for, by purchaser, maintainability of. 
Under the Muhammadan Law a person who has 
charge of tho person and property of a minor 
without being his legal guardian and who may be 
called a de facto guardian, has no power to convey to 
another any right or interest in immoveable property 
belonging to the minor which the transferee can 
enforce against the minor; nor can such transferee, 
if let into possession of property under such un¬ 
authorized transfer, resist an action in ejectment 
on behalf of the minor as a tresjmsser. It follows, 
therefore, that, being himself without title, such 
person cannot seek to recover property purchased 
by him from tho de facto guardian in possession of 
another equally without title. C Dood Mehar Bihi 
v Asrob Ali 871 

- Minor — Mother, whether natural guardian— 

Act of mother, when binding on minor child. 
Although according to Muhammadan I aw a mother 
is not a natural guardian, yet her action, when no 
natural guardian is in existence, which is obviously 
and manifestly to the advantage of her minor child, 
is binding on tho minor. P Muhammad Ramzan 
Khan v. Sardar Begam, 71 P. R. 1919 • 847 
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- Pre-emption — Partition —Shafi-i-khalit— Ap- 

puitenances, what are. 

When there has baon a perfect partition of an 
eatate and separate mahals with separate tauzi num- 
bers are formed, although certain properties, such as 

wells, roads, tanka, etc., are left undivided, no right 

of pre-emption on the ground of common appur¬ 
tenances exists. 

The term “appurtenances” means facilities or 
amenities peculiar to the owner of an estafe but de¬ 
rived not from the estate itself but by easement 
from the estate of another. Hoads, wells, tanks, rent- 
free land occupancy holdings, etc , left undivided on 

p^i )a £‘ t,0n °J an estate are not appurtenances, 
rat Kesiiab Singh v. Bans! Singh, 4 P. L J 420 

31 


, af l f — M utwalli, transfer of office of—Li. 

ability of old, mutwalli— Power o/mutwalli to res - 
train co-mutwalli from committing waste. 

Where the mutwalli of waqf property appoints 
another mutwalli, his responsibility remains un- 

of 1 U . n f ss 8u ^ h a PPomtment or the transfer 

of the trust is confirmed by authority. Being so 

TYl O 1 i A | _ co-trustee 

III fl'I g « Wast,n S an 7 part of the waqf 

E\[ y r£> A AlI HDssAIN t. Mohamed Hdssain 628 
v V L e State, offence committed in—Trial in 
British India, when permissible. See Criminal 

Procedure Code, s. Ifc8 568 

Nazrana, whether included in rent —Ejectment 
on failure to agree to amount of Nazrana fixed 
whether permissible. See Agra Tenancy Act, ss! 

4 (3), 67 409 

Negotiable Instruments Act (XXVI 

2430.32, 36, 64, 91,92, 

yo* I 19-Bill of exchange payable at sight 
or on demand — Dishonour by non-acceptance—Notice 
of dishonour by non-payment , whether nece-sary— 
Presumption on proof of protest, when arises—English 
Law. 

In the case of a bill of exchange payable at sight 
or on domand there can be dishonour by non-acce^pt- 
ance, though the law does not require that, in the 
case of such bill, tlmre should be a presentment for 
acceptance. But if the drawee of such a bill refuses 
to accept it, it practically amounts to a refusal to 
pay and becomes dishonour by non-payment. That 
is to say, there is nothing in law which precludes a 
bill payable on demand being presented for accept¬ 
ance although that may not be necessary In order 
however, to sustain an action against the drawee! 
there must be dishonour and notice of dishonour 
given within reasonable time. 

Under section 11» of the Negotiable Instruments 
Act, a Court is entitled to presume the fact of dis- 
honour, but that is only so whore there is a proper 

protest Nosuch presumption would arise from a mere 

entry by a Notary Public of the words 'noted for non! 
payment without giving the date of dishonour and 
in the absence of a certificate of protest 

1 er Oldfield, J —1 he refusal to pay referred tr» Jr. 
section 92 of the Negotiable Instruments Act includes 
a refusal to accept, such as is contemplated in K p„tj,? 

91 which is a possible, though not an invariable or 
obligatory, preliminary to payment being demanded 


[1919 

Negotiable Instruments Act-condd. 

The Negotiable Instruments Act should be read 

whicWnn 7 °M t e provision8 of the English Law, 
re V V /’ <) I °' VS 1 V U M?‘ eral commercial law of the 
. ' f 1 ”°5 ld - M Veerappa Chetty V. Vellayan 

Non L ! 1,9,9 > M vv - N. 780 370 

F \ ? , U r] ISS - lbIe ev id e n ce - Objection, 

Jailure to take, effect of. 

Tho omission to take objection to the admission 
of a document which is absolutely inadmissible does 
o make it admissible in law C Bamvarilal Singh 
V. Dwarkanath Missir, 29 0. L. J. 577 825 

Non-occupancy tenant obtaining mort. 

gage of holding, effect of. See Landlord and 

A ENA NT 236 

Notice to accused in sanction proceedings, whe- 
her necessary—Failure to give notice, effect of. See 
Criminal Procedure Code, s. 195 280 

Notification, Government-Restricting right 

o pre-emption, effect of, whether retrospective. 
bee Punjab Pre-emption Act, s 3 563 

Oaths Act (X of 1873), ss. 9 , 10 , 12 - 

Lhal cnge to tike oath-Oath not taken on appointed 

day on account of challenger's failure to pay charges 

~ Ua ! fi take ? on sequent day-Challenger, whe¬ 
ther bound by oath -Right to trial. 

The plaintiff challenged the defendant to take a 

particular oath on a specified day and tho challenge 

f m 8 a ^ copted including a term that, if plaintiff 

dof!n i ° f Pa ?i he C ° 8t of takin * tho oath and the 
defendant did not take it, that should bo treated 

nLn?.T a 0, ‘i t0 h r 3 ^ aking iL 0n tI,e day flxcd the 

the oiri T f ? ef , aU - It an<1 defendant did not take 

£»«: sitr r - 

ment was not a foundation cm whfch the law could 

for ^ n7 J eC 7\\° b ? f ° Unded > nnd that it was 
for the defendant to show that his deviation from 

his agreement was immaterial and that the dato 

specified in it was not of its essence M Ather- 

hV%7b)V w'n’m™ Moideexkutty » 10 

°ar :v rights ’ 

nrnnf ’ C J ain ? ° f ~Requisite of proof—Burden of 
proot. See Landlord and Tenant 247 

, mortgage of, effect of. See Mortgage 462 

r ' wh other landlord can confer, on tenant See 

Landlord and Tenant IQ2 

Occupancy tenant, whether cun chuii* n g 1 

sale of occupancy rights or pre-emption sale. See 
Pre-emption eoe 

Opium Act (I of 1678), s. 9, els. (c), 

?. , PoRseSbl(yn of railway receipt by consignee with 

knowledge that parcel contains opium, whether 
amounts to possession of opium—Importation of opium, 
what amounts to. 

A railway receipt which covered a parcel of 
opium was traced to the possession of the accused. 

"? S , v° f ° U “ d in his Possession a letter 

the parcel- ^ him advisiD * him of th e despatch of 

♦ w W *t ,Per R{cI } ardson • 7* —That as the accused knew 
that the parcel sent to him contained opium, the 
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possession of the railway receipt constituted pos¬ 
session of the opium within the moaning of section 
9 of the Opium Act. 

Per Shamsul Huda, J.— That, although, under the 
circumstances of the case, it was doubtful whether 
the accused was guilty of the offence of possessing 
opium under clause (c) ho was clearly guilty of 
importing opium under clause ( e) of section 9 of the 
Opium Act. C Fong Kun i’ Emperor, 23 C. W N. 671; 

29 C. L. J. 624; 20 Cr. L .1.62*; 46 C. 8 0 3B9 

Orissa Tenancy Act (ii of 1913), ss. 

. 3(4), (6), 16, 31 — Sarbarakari tenure, trans¬ 
fer oj — Landlord, consent of, whether necessary— Suit 
to recover fees — Consent, whether can be ini plied 
—Deputy Collector, person vested nnth powers of, 
status of. 

Section 16 of the Orissa Tenancy Act is applicable 
to cases in which a transfer is complete and valid as 
against the landlord, but a transfer of a sarbarakari 
tenure is not complete and valid as against the land 
lord until ho has given his consent to it 

Where consent has not been given, the institution of 
a suit by the landlord to recover the amount of the fee 
payablo to him for registration of a transfer is not 
an indication of consent, nor does any cause of action 
arise, and the plaint cannot be amended by adding 
a statement that the landlord is willing to acknow¬ 
ledge the transfer as valid against himself. 

A person vested by the Local Government with 
powors to discharge any of the functions of a 
Deputy Collector under the Bihar and Orissa Act 
is a Deputy Collector within the meaning of section 
3 (4) and (6) of the Act, and a Collector within tho 
meaning of that section. Pelt Gobind Ramakuj 
Das v. Dkbendrabala Dasi, 4 P. L. J. 3-7 231 

Oudh Civil Courts Act (XIII of 1879), 

S. 7 — Civil Procedure Code (Act V of 1908,1, as. 
24, 92- Suit under s. 92, whether can be transferred 
by District Judge to Additional District Judge. 

Soction 7 of tho Oudh Civil Courts Act permits 
a District Judge to assign, with the sanction of tho 
Judicial Commissioner, to an Additional District 
Judge any of tho duties connected with the trial 
of civil suits cognizable by a Civil Court. 

Thoroforo, a District Judge has power to transfer 
a suit under section 92 of tho Civil Procedure Code 
to an Additional District Judge, provided the assign¬ 
ment of such suits has been sanctioned in the manner 
required bylaw. O Gauri Nath v. Ram Narain, 22 
O C 93 45 

Oudh Courts Act (XIV of 1891), s. 8 

15 

Oudh Estates Act(l of 1869), ss. 22, 

23 — Uindu Law—Succession to non-talukdari pro¬ 
perty ol talukdar, regulation uj — Law, applicable — 
Iinpartibility — Custom—“Ordinary lau,” whether 
includes custom—Durden of proof. 

Succession to tho non-talukdari self-acquired pro¬ 
perty of a Hindu talukdar, entered in List II of tho 
lists prepared under the Oudh Estates Act, is 
governed by the ordinary rules of Hindu Law, and not 
by the special rules laid down in tho Act; in other 
words, in the absence of any custom established to 
tho contrary, such property descends to the nearest 
collateral rclativo of that talukdar as against a 
remoter relative representing the senior line, 

ft does not follow that because there is a custom 


Oudh Estates Act— conoid. 

of iinpartibility in a family, therefore, there is a 
custom involving an order of descent different from 
(hat recognised by Hindu Law, nor can any such 
detailed custom be presumed from the mere fact of 
iinpartibility. Iinpartibility is a form of property 
perfectly well known to Hindu Law. 

Tho words “the ordinary law to which members of 
the intestate’s tribe ami religion are subject”, iu 
section 23 of the Oudh Estates Act, iuclude a custom 
where one is made out, but it is for the person who 
alleges a custom varying the ordinary law to establish 
it and, unless he does so, the ordinary personal law 
will prevail. O Har Bakhsh sikgh v. Nagixdra 
Bahadur Singh, 6 O. L. J. 266; 23 O. V. OS 2, 

Oudh Laws Act (XVillof 1876), s. 9 

— Pre-emption — Under-proprietary village, division 
of, into mahals and pattis, effect of. 

Where an under-proprietary village is divided and 
sub-divided into mahals and pattis, the sub-divisious 
must be recognised as separate entities for tho 
purposes of section 9 of the Oudh Laws Act, although 
there is no separate engagement for the payment of 
the revenue iu consequence of tho division. 

Therefore, a co-sharer in such an undcr-proprietary 
mahal falls under the category of tho persons referred 
to in section 9, clause c, of the Oudh Laws Act 
and can enforce his right of pre-omptioa, if ho is 
related to the vendor as against a person who is a 
co-sharer in the same mahal but is not related to 
the vendor or is a co-sharer in another under-proprie¬ 
tary mahal. O Mohammad Sarkakaz Husain v. 
Mohammad Shahin Khan, 22 0. 0. W; 6 0 L. J. 4;0 

Oudh Rent Act (XXII of 1836), s. 67 

(2) Settlement ”, meaning of—U. P. Land Revenue 

Act (III of 1901), s. di — Settlement records, 
correctness of — Presumption— Sir, plot recorded as 
effect of. , ’ 

Tho phrase "settlement” in clause 2 of soction 67 of 
tho Oudh Kent Act refers to tho last settlement prior 
to the passing of that Act. 

Section 57 of tho U. P. Land Revenue Act 
authorises tho presumption that the latest settlement 
and current records are true. Where in the sottlo- 
ment records a plot of land is recorded as sir, it must 
be assumed that tho record was made after proper 
inquiry that the plot had become arable and had been 
in the personal cultivation of the proprietor for seven 
years prior to the passing of tho Land Revenue 
Act. U PBR Teka Ram v. Gayadin, 1 U. P. l R 
^B. R.j 20 473 

Pad a Nazar, levy of, legality of 951 

Pakka adatia, position of-Suit by pakka. 
adatia against principal—Contract, breach of — 
Damages —Interest, whether can be claimed, 

A pakka adatia can at will becorno a principal to 
enforce any contract which has been entrusted to 
him as agent by his original principal against that 
principal, and, when he sues relying upon his 
character as principal, his claim differs in no respect 
from that upon au ordinary contract between two 
principals and ho is entitled to demand interest 
Upon the amount which he claims as ordinary 
damages for breach of contract. B Hukamchand 
Sarupciiand v. abrauam, 21 Bom. L. R. 783 519 
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• 1 * 1 * n ■ngr— C ivil suit, main¬ 

tainability of. See U, P. Land Reveuke Act, 1901, 
s. 233 (k) |62 

Pauper, application for leave to sue as-Applica¬ 
tion to withdraw dismissed—Subsequent applica¬ 
tion for leave, whether maintainable. See Civil, 

Procedure Code.s. 115, 0. XXIIF, r. 1, 0. XXXIII, 
RR. 5, i. 15 


Penal Cocfe-contd. 


Pen a | Code (Act XLV of I860), ss. 

04-, 111, ^y^f, applicability oj-Robbery com. 

mitted by four persons—Abetment-Death caused by 
one alone, whether probable consequence—Liability of 
others. 

• A robbery was committed by 4 men; two, one of 
whom was the accused, went from house to house 
bullying and ill-treating the inmates and making 
them give up their valuables, while the other two 
kept guard on the house tops. Of the latter pair 
one was armed with a gun which he fired off 
several times, and towards the close of the affair 
when the villagers began to make it unpleasant for 
the robbers by stone throwing, he aimed at one of 
the villagers who took a prominent part in stone 
throwing and shot and killed him. The accused, 
having been convicted of murder, appealed to the 

Held, u) that inasmuch as the fatal shot was 

fired by one man alone, the accused could not be 

convicted of murder by reason of section 34, Indian 
renal Code; 

(2) that in order to apply section 111, Indian Penal 
Code, it must be found <lj that the appellant was an 
abettor of the robbery and 12 ) that the murder 
was a probable consequence of the abetment and was 
committed in pursuance of the conspiracy to commit 
the robbery; 

(3) that the appellant was one of the principals 
in the robbery and not merely an abettor; 

(4/ that even assuming that he was an abettor, it 
could not be said that murder was a probable con- 
sequence of the abetment to commit robbery; 

* (5) that the accused was guilty of an offence under 

section 394, Indian Penal Code. P Harnam Singh u. 
Emperor, 21 P. R. 1919 Cr. ; 20 Cr. L. J. 635 395 

-SS. 34, 302, 325 —Attack made by two 

persons—Death caused by one—Offence-Murder— 
Intention—Grievous hurt. 

Where two persons armed with deadly weapons 
make an attack upon another and it is proved that 
death was caused by a blow inflicted by only one 
of them, both cannot be convicted of the offence of 
murder under section 302, read with section 34 of 
the Penal Code; to make both equally liable for the 
murder it ought to bo established that both of them 

one who struck the blow 
is guilty of murder and the other, who must have 
known that grievous hurt would in all probability 
bo caused, is guilty of having abetted an offence 
under section 325, read with section lo9 of the 
Penal Code. P Baiial Singh v. Emperor 24 P r 
1919 Cr.; 20 Cr. L. J.7U 791 

” SS ' 395— Dacoity—Punishment 

-Transportation term of, length of-Approver, 

statement of, value of-Corroboration, absence of 
effect of. J} 

When an offence is punishable with transportation 
for life or imprisonment for a twin of ten years, if 


a-sentence of transportation fora term less than 
life is awarded, such term cannot exceed the term of 
imprisonment, namely, ten years. 

Where, therefore, an accused, on conviction for an 
offence under section 395, Penal Code, was sentenced 
to transportation for 15 years, the High Court 
reduced the sentence to transportation for a term 
o ten years, that being the period of imprisonment 
provided for the offence. 

Though the absence of any corroboration of the 
statement of an approver is not fatal to the con- 
'ic ion of a person named by him as one of the 
participators in an offence, it is nevertheless 
suthcient to cast doubt upon its justice and the 
accused is entitled to the benefit of the doubt. A 
Alla-ul-din v Emperor, 20 Cr L. J. 561 49 

— : -- S. 97 — Person impressed for service against 

his will—Private defence, right of. 

A person is perfectly justified, under section 97 
of the Penal Code, in offering resistance to his 
being taken away against his will with the object 
of being impressed for service or employment. O 
Pancham v. Emperor, 6 0 L. J. 327; 20 Cr L. *. 7*7 

887 

147 — Rioting— Common object — Evi» 

dence — ProoJ. 

The alleged common object of an assembly which 
renders it unlawful must be established by evidence; 
it is not a matter that can be inferred. 

In the absence of a clear finding as to how a fight 
originated, a conviction for rioting cannot be main- 

Pat JlDD1UR Singh v. Emperor, 20 Cr. 
L. J. 670 » 494 


,. , 148 —Rioting with common 

object of causing obstruction to measurement of 
khas mahal land-Burden of proof—Possession 
o/ disputed land not affirmatively proved, effect 

In a criminal case the burden of proving the 
charge substantially as drawn lies on the prosecution 

The common object of the unlawful assembly of 
which the petitioners were said to have been mem¬ 
bers and for which they were convicted by the lower 
Court undersections 147 and 48, Indian PenalCode was, 
to cause obstruction to measurement and demarcation 
of fc/uw mahal land by a kanungo and a khas mahal 
tahsudar. The land in question had lain fallow up 
to the date of the occurrence, and there was con¬ 
siderable doubt whether the prosecution had estab¬ 
lished that on the date of the occurrence actual 
possession of the land was with the Government: 

Held, that having regard to the condition of the 
land and the nature of the acts of possession on 
which the parties relied, it was not established 
affirmatively that the land on which the alleged riot 
took place was in the actual possession of the 
Government, and that, therefore, the charge 
as alleged was not proved, and the petitioners were 
not guilty of rioting with the common object stated 
in the charge. C Panchanon Bose v. Emperor. 
23 C. W. N. 693; 30 C. L. J. 19; 20 Cr. L. J. 721 

881 
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- s. 193 —Fabricating false evidence-- 

Witnessing service of summons on wrong person — 
Offence 

In a rent suit summonses were issued to, amongst 
others, one S. Accused No 1 identified a person as S 
and the summons was served on him; accused 
Nos. 2 and 3 were witnesses to the service. It 
appeared, however, that S. had died some years before 
the suit was instituted The three accused were 
accordingly convicted of an offence under section 
193 of the Penal Code: 

Held, that the conviction of accused Nos. 2 and 3 
could not be maintained, as it was not proved that 
they were aware that service was to be effected 
upon S. Pat Prayag Singh v. Emperor, 20 Cu. 
L. J. 641 417 

-SS. 193, 423 -Kabuliyat, whether docu¬ 
ment, within meaning of s. 423. 

It is doubtful whether the language of section 
423 of the Penal Code could be so interpreted as to 
include a kabuliyat within its scope. 

The accused executed a registered document pur¬ 
porting to be a kabuliyat in favour of the complainant 
whioh contained recitals designedly false Accord¬ 
ing to the accused this kabuliyat was accepted by 
the complainant: 

Held, that as the recitals in the kabuliyat would 
be evidence against the complainant, the accused 
was guilty of an offence under section 1*3 of the 
Penal Code. C Mohammad Kajim ai.i v. Jaraiidi 
Nashkar, 29 C. L. J. 622; £0 Cr. L. J. 574; *16 C. 9 W 8 

62 

-SS. 209, 2 I O — Dishonestly making false 

claim—Fraudulently obtaining decree—Court not 
having jurisdiction, effect of — Offence. 

In order to bring a case under section 209 of the 
Penal Codo, it is immaterial whether the Court in 
which the false claim was instituted had juris¬ 
diction to try the suit. The words in the section 
are “a Court of justice,” and not “a Court of justice 
having jurisdiction.” Similarly, if a person obtains a 
decree fraudulently for a sum not due the case 
would fall under section 210 of the Code, whether 
the Couit had, or had not, power to pass the decree 
A Badri v. Emperor, 20 c B . l J. 698 666 

-S. 21 I, acquittal of accused whether 

sufficient ground for sanctioning prosecution 
under. 8ce Criminal Procedure Code, s. '9 219 
- SS. 300, 302 — Murder Death caused 

by lathi blow—Offence—Burden ol proving excep¬ 
tion. 

In order to take a case out of the category of 
murder, it is for the accused to show that his act 
was covered by ono of the exceptions to section 3C0 
of the Ponal Codo. 

If a man takes a lathi and deliberately assaults 
another on the head with the result that the skull 
is fractured, that act is murder unless the accused can 
show that it was romoved from the category of 
murder by ono of the exceptions to section 300. A 
Piare v. Emperor, 17 A. L. I. 8*6; 20 Cr L. J. 6- 8 

224 

--S. 376 —Rape —Punishment, measure of, 

how to be determined 

The measure cf punishment for an offence of rape, 
under section 876 of the Penal Code, should bo pro- 
portioned to the greater or less atrocity of the crime, 


Penal Code —contd. 

to the conduct of the criminal and to the defenceless 
and unprotected state of the injured female I ho 
fact that the family of the injured girl have condoned 
the offence on being paid a sum of money should not 
be taken into consideration in determining the 
heinousness of the offence, or of the punishment to 
be indicted. N Local Government v. Pvarf.lal, 
20 Cu. L. J. 617 423 

— S. 379 — Theft—Tenant removing trees 
belonging to landlord —Custom set up by tenant — 
Burden of proof. 

The accused, tenants of a village, romoved certain 
trees which had been uprooted in a duststorm. The 
trees were the property of the zemindar, and the 
accused admitted having removed them, but alleged 
that under a custom iu the village they had the 
right to do so, and produced certain extracts from 
the wajib-ul-arz in support of their allegation The 
Court held that the removal of the trees amounted 
to the offence of theft, and convicted the accused 
accordingly: 

Held, that the extracts from the wajib-ul-arz did 
not evidence a custom authorising the removal of 
fallen trees bv tenants without the consent of the 
landloid that the accused had failed to prove that 
the removal was not dishonest, and as the removal 
caused loss to the landlord which was wrongful to 
him and caused wrongful gain to the accused, thecaso 
fell within illustration a of section 378 of the 
Penal''ode, and the conviction was justified A 
Dunyapat u. Emperor, 20 Cr. L. J. 710; 17 A L. .1. 
974 7 90 

-SS. 395, 396— Dacoity with murder— 

Offence, whether triable by Jury See Criminal 
Procedure Code, s. 285 659 

-— is. 403, 406 —Criminal breach of 

trust—Agent receiving money on behalf of princi¬ 
pal and subsequently refusing to return it — 
Offence. 

vhero an agent receives money on behalf of his 
princi >al, the money so received is the property of, 
and is owned by, the princioal, and if such agent 
refuses, at the request of the person paying the 
money to refund it, he is not criminally liable, and, 
consequently, cannot be prosecuted for the offence 
of criminal breach of trust, as the gist of that 
offence is the dishonest misappropriation or the 
conversion by ono to his own use of the property of 
another which has been entrusted to him. r *at 

ham Khelawan i\ Emperor, 20 Cu L. J. 654 430 

-SS. 420, 477A. See Criminal Pro¬ 
cedure Code, s. 10 < 491 

- S. 420 — Cheating—Goods paid for in 

currency notes — Shopkeeper, refusal of, to give face 
value ol notes — Offence — Guilty, plea of—Admission 
of facts alleged, effect of 

Where a customer paid for goods in currency 
notes and a dispute argse as to the amount of chango 
due to him, the shopkeeper stating that the notes 
were not worth their face value and in consequence 
gave less change than was duo: 

Held, that the shopkeeper did not commit the 
offence of cheating. 

Whore an accused person admits the facts alleged 
such admission does not necessarily amount to an 
admission of the offence with which ho is ohargod. 
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B Muiurji Raghuvath Gujarati r. Emperor, 21 
Bom. i.. R. 76< 20 Cr L. J 68 1 604 

- s . 430 — Mischief — Guilty knowledge, whe- 

ther necessary—Riparian owners, rights of, extent 
of 

Guilty knowledge is essential to a conviction for 
the offence of mischief, and, in the absenco of any 
consideration or discussion of the circumstances 
and the reasonableness or otherwise of the act of 
an accused person, it is impossible to uphold a 
conviction for that offence. 

A riparian proprietor can only take for the pur¬ 
pose of irrigation so much water as is necessary 
without materially diminishing what is to be allowed 
to descend, and the quantity of water that can bo 
abstracted and used without infringing that essential 
condition must in all cases be a question of circum¬ 
stances, depending mainly upon the size of the 
stream and the prop >rtion which the water taken 
bears to The entire volume Pat Hari Singh v 
Kaxchan Mahto, 20 i r. L. .1 Hi2 £73 

SS. 447, 457, 511 Attempt and 

preparation, distinction betioeen—Scaling root in 
order to commit theft—Offence—House-breaking — 
Criminal trespass. 

Accused was detected on the roof of a bazaar with 
an open clasp knife in his hands and two gunny 
bags. It was found that he had come there with the 
intention of committing theft: 

Held , that the matter not having proceeded beyond 
the stage of p eparacim, the accused could not be 
convicted of an offence under sections 157 and 511 of 
the Penal Code, but that ho was guilty of an offence 
under section 4i7 of the Code. L B Batwa Khan 
v. Emperor, 20 Cr. L. J. 571 59 

-S. 448 • Criminal house-trespass — Annoy¬ 
ance, causing oj—Intention - Offence. 

A person who has no intention of causing annoy, 
ance to any one and takes measures to avoid it 
cannot be convicted of an offence under section 418 
of the Penal Code, even though a feeling of 
annoyance be the inevitable consequence of his being 
found out. 

A house was occupied, only by the owner and his 
concubine who had an intimacy with the accused. 
The accused entered the house at her invitation in 
the absence of the owner and took measures to conceal 
himself as soon as the owner arrived, who, however 
arrested him: 

Held, that the accused was not guilty of an offence 
under section 44s of the Penal Code. O Emperor 
v. Rupa, 21 O. C. 121; 20 Cr. L. i 6 0 2/4 

-SS. 464, 47 I - Using false document — 

Alteration of date —Dishonesty or fraud, absence of, 
effect of - Offence. ’ 

The accused altered the date of a document for 
tho purpose of having the document received in 
evidence, but the alteration did not in any wav help 
him as by altering the date he ruined his case, 
lie was, nevertheless convicted of an offence under 
section 471 of the Penal Code. In appeal to the 
High Court; 

Held, that inasmuch as the element of ‘dishonesty” 
or "fraud” required under section 464 of tho Penal 
Code was wanting, the conviction under section 47 1 
could not be maintained A Kali Din v . Emperor 
J7 A W. 87* *0 Or. L, J. 573 «i* 


Penal Code —concld 

—--- S. 465, offence under, whether included 

in section 19% < riminal Procedure Code. See 
Criminal Procedure ode, s 1^6 -"90 

Period of limitation. See Civil Procedure 

Code, s -48 742 

Petroleum Act (VIII of 1399), ss. 

II, 15 (a) — Transporting petroleum, what 
amounts to—I nluw'lul possession of petroleum, what 
is. 

A person who purchases petroleum from the 
agent ol a company who, in order to give delivery, 
has to procure it from another place, cuunot be con¬ 
victed of “transporting” petroleum, within the mean, 
ing of section 11 of the Petroleum, Act. 

A person who takes delivery of a quantity of 
petroleum inexcessof tho quantity allowed by law, 
and is unable to prove that he did not continue for 
a reasonable time to be in possession of the entire 
quantity of which he took delivery, is guilty of the 
offence of b*ing in pis^ession of petroleum in excess 
of the quantity allowed by la v, within the mea o'ng 
of section 15 a) of the Petroleum Act. r* Hosh.nak 
Ram-Gaxga Ram v. Emperor 28 P. R. 1919 Cr;20 
Cr L. J. 686 606 

-S. I 5 (a) —Storing petrol for person not 

licensed tfi deal in petrol - Offence—Abetment. 

Tho accused A and D wero the manager and 
servant of a firm holding a licenso for storing petrol, 
who undertook to receive and store petrol for C 
(also an accused in tho trial Court) Several drums 
of petrol were consigned to the firm from various 
places by C and were receive-! and store i by A ai d 
B. C had no licenso to deal in petrol and ho was 
convicted of importing, transporting and possessing 
petrol without a license. A and B were convicted 
for having abetted him. C appealed to the Sessions 
Judge and A and B moved tho High Court: 

Held, that in storing the petrol the firm in no way 
liifnngcd the law, as they were under no obligation 
to inquire whether or not C had received tho petrol 
in a licensed or unlicensed way, and that, therefore, A 
and B had committed no offence B Behrams’ha 
Ratanji v Emperor, 2. Bom L. R. 742; 20 i;r. L. J. 
66i 4F9 

Plaint, amendment of, when to be allowed See 
Civil Procedure Code, 0. II, r 2, 0. VI, r. 17 

464 

- .order of Appellaie Court returning, whe- 

ther appealable See Civil Procedure Code 
ss. 2], .07, 0 VII, r. 10, 0 XLI, r a.<, 0 XI Ilf, 
r I «• 801 

Police Act (V of 1861), ss. 9, 29- 

F.nlure to return to duty after leave, coivicticn 
for—Order to return to duty, disobedience of — 
Offence —Conviction for failure to obey order, legality 
of. 

Accused, a Police constable, failed to return to 
duty on the expiry of leave which he had obtained. 
He was prosecuted under section 9 of the Police 
Act and fined Rs <0. During the pendency of this 
case he was placed under suspension, and on the 
conclusion thereof he was r instated and directed 
to appear in the Police lines and there to give two 
months’ notice as required by section 9 of the ct, 
if he did not wish to continue iu the Police force. 

He failed to co nply with this <>rde and wis again 

prosecuted under section 29 and sentenced to 
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undergo imprisonment. The Sessions Judge recom¬ 
mended that the conviction and sentence be set 
aside on the ground that the accused’s failure to 
return to duty was one single offence and he could 
not legally be again convicted merely because he 
still failed to return: 

Held, that the second conviction was not for the 
same offence but for another similar offence—the 
first conviction being for failure to return to duty 
after leave and the second for failure to return after 
he had been reinstated. A Emperor v. Nurul Hasan, 
17 A. L. J. 873; 20 Cr. L. J. 575 63 

-S. 34 —“Causes”, meaning of—C. P. 

Municipal Act (XVI of 1903,), *• 110— Art complain¬ 
ed of under s. 34, Police Act , also offence under s. 110, 
C. P. Municipal Act -Conviction under Police 
Act, legality of — Revision- -Interpretation of Statutes 
— Court, whether can consider policy underlying 
enactment 

The word “causes,” as used in section 34 of the 
Police Act, is not a word of art but a word used in 
ordinary English, meaning “allows to exist ” 

A conviction for an offence under section 34 of 
the Police Act is not illegal merely because the act 
complained of also constitutes a breach of section 
1 0 of the C P. Municipal Act, and as such is 
punishable under that Act as well 

Obiter —A Court of revision is not concerned with 
the policy unde lying a legislative enactment, it is 
only concerned with the legality of the proceedings 
sought to be revised. N Govind v. Emperor, 20 
Cr L J 671 4°5 

POllCC OfflCCr, benami purchase by, while in 
service, validity of. See Contract Act, s. 2 

153 


or 


•, report by, whether “Police report 
‘complaint” 

Police report. See Criminal Procedure 

• ODE, S * 1 b I 595 

P >SSe c SlOn, prayer for, whether can bo 
joined in i-uit for specific performance See M’ECIKIC 
PERFORMANCE 7CO 

P.St Office Act (VI of I898), s. 44 

(I) Post Offue Rules, r D4- Provident Funds 
Act IX of »d7 , s. a —Money remitted through 
Post <)fj\ce whether belongs to remitter or payee — 
Provident Fund remitted through Post Office, whe¬ 
ther can be attached in execution o) decree against 
pa yee 

Money remitted by money-order through the Pos fc 
Otlico does not cease to be tho property of the re* 
mitter until it is actuabv paid to 'he remittee. 


Therefore, money standing to the credit of a peisou 
in tho Railway Provident Institution as a compulsory 
deposit does not lose its character as such b\ the 
mere fact of its being remitted by money-order to 
the depositor, and it retains that character until it is 
actually delivered to tho depositor. L B Chance v. 
Biswanath, Bur .T h>5 925 

Pre-emptlo T—Decree, execution of-Limita¬ 
tion, commencement of See Limitation Act, i-*'*, 

Sch 1, Arts, is , l Hi 156 

_ Denial of vendor’s title in previous 

mutation proceedi'igs, whether extinguishes right. 
The fact that the plaintiff in a pre-emption euit 
Ijad, in mutation proceedings previous to the 


Pre-e m ption- conoid. 

institution of the pre-emption suit, denied the title 
of tho vendor to a part of the property does not 
deprive him of his right of pre-emption. O Thepai 
r. Mahabir Prasad, 22 O. C. 144; 6 (). L. J. 318 62 I 

-——— Occupancy rights, sile of —Occupancy tenant, 

whether can challenge or pre-empt sale. 

An occupancy tenant cannot challenge a sale of 
occupancy rights by another occupancy tenant in 
favour of tho landlord and cannot successfully 
maintain a suit to pre-empt on such a sale. P Suba 

v. Kutba, 95 P. R. 1919 525 

-, right of, limitation on. See Punjab Pre¬ 
emption Act, s 3 563 

- Sule—Withdraival of suii on payment of 

money, whclner amounts to sale 

Where one person is in possession of certain pro¬ 
perty and another person claiming title to the pro¬ 
perty is out of possession, and the latter brings a suit 
and withdraws it on terms, the withdrawal 
cannot be considered as a sale of the property in 
dispute so as to give rise to a right of pre-emption. 
O lachhman Prasad v. Chamela, l U. P. L. R. 
,J. C.) II 170 

- Suit—Sale of endowed property — Idol, whe¬ 
ther necessary party. 

In a suit for pre-emption in respect of property 
endowed to an idol, the idol is a necessary party, 
and unless it is impleaded as a d fendant, the suit 
must fail on the g.ound that a decree cuinot bo 
recorded against a party who is not actually before 
the Court. A Madiio Ram c. Jag at Singh, i U. P. L 1 
R. (H. C ) 7 18 

-—— Vendee, co-sharer in land purchased by virtue 

of previous sale — Previous sale set aside, effect of — 
Priority. 

The question of priority as between a pre-emptor 
and tho vendee must be decided with relation to 
the state of things existing at the time of the sale, 
and not at any latei period. Thus, where a vendee 
at the time of a sale is a co-sharer in the land 
purchased by him by virtue of a previous sale and 
ins, therefore, a right of pre-emption, that right 
cannot be affected by the fact that the sons of the 
vendor in the previous sale subsequently sue and 
avoid that sale. P Uira v. Ban»i Lal, 27 1*. >V R. 
IH19; 9J P. R. I9i9 557 

Prell nlnary decree, appeal from, whe¬ 
ther can be maintaiue l after passing of final decree. 
See Civil Procedure ode, s 9 697 

Presidency Towns Insolvency Act 

(ill Of I sO *)t S. 21 Payment in full," 
meaning of—Discharge of debts, whether payment — 
Annulment of adjudication. 

The payment by an insolvent to his creditors of 
four annas in tho rupee and obtaining a full dis¬ 
charge of th ir debts is not a ‘payment in full” within 
tho meaning of section 2 of the Presidency Towns 
Insolvency Act, and such payment is not sullicient 
in law to entitle him to an order annulling the order 
of adjudication lYl Brui Kessoor caul v Official 
A8sig \EK of Madras, j J A L J. 24 s 26 M L. 
vlaifcj M. VV. N. 79o 978 
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Pre SS A°t (I of 1910), ss. 3(1), 4 ( 1 ), 

(YX r F / eSSeS ° nd Newspapers Act 

of nrinf 1867 ’ i J'~ Uiert V «f press—Control 
l*- ^‘-declaration by owner ol panting 

pr ss-De , ot security Magistrate, power of, to 

t?^ 6 T SeCurit!l or 10 cnnKl or vary order 
relating to security, whether judicial or administra . 

nZZ f 7-° Pe 7°" aSeCle<1 ' Whether » ° c essary- 
i j dopooit—Criminal Procedure Code 

KoMM / sf 95 '■^- 43 'V C,^, Frocedt, re Code .Act 
/ -Ob , s. Ho— Revision —Certiorari writ of 

issue of-High Court, poxcer of—Bringing into hatj'l 
o/ contern P ( —A"ack upon system as distinguished 
f om attack upon class- Press Act and Penal Code 
Z Vm r comparison between-Appeal to Uis 
- fajesty m Council -Practice of Frivy Council in 

The" , Tndr 6 p Ll ' 7U ^‘' 0n< °" ^mmittee's power" 
1 ,an 1 ress Aot contemplates that in 
ordinary cases security shall be deposited bv the 
owner of a printing press used for pricing a ^ws 

paper and the only.duty of the Magistrate's to liv 
the amount and to rorpivo if 

q qiiK V receive it. J he proviso to section 

3, 8ub.section 11 >, gives him the power for sDeeial 
easons, to dispense with any deposit, but the same 
proviso also gives him the power to cancel anv 
such order of dispensation, and the necessary 

consequence of such cancellation will be that 
amounfr haV6t0 be det,0sited recording ,o tl!e 
p'esorited bvZ by h ‘“ viMa ‘ho limits 

• * * Act, as would be done in normal 
fromV” 1 the GrSt makin S of th « declaration required 

^n ra tin e g V p^ 3 P5r80n " h0 *"«» «» his posseslTa 

* hi —- -- b --ft 

nd T t h h e „ P °"T r ° f thR H « h Co “ rts . which have inherit, 
ea the ordinary or extraor .inary jurisdiction of 

‘0 • upreme Court, to issue writs of certiorari has 

taken away by the provisions of section 

4d&ofthe .nmmal Procedure Code and section >i5 

oj the Civil Procedure Code of 1908. But semble 

* 1* ■ i ? of ttlO Magistrate to bo 

a judicial order, the power to issue a writ of 
certiorari against any such order would be taken 
away by section 22 of the Indian Press Act H 0 f 

The provisions of the Indian Press Act section ± 
us to the forfeiture of deposits are closely ’ analogous 
to those of sections 24A and 153 a of r V S 
Penal Code. Both sets of protons.S 
balance two important public consideration*? 

undesirability of anything tending to excite sedition 

or to excite strife between classes and the undesir 

ahthty Of prevent,ng any hone fide argument Z. 

In subslance, the question under clauRc c 
section 4, sub-section • of the Indim p 
com 01 ' to this, are the words used such as infant * * 
excite, or do they disclose an attempt which imnl* 
intention to excite hatred, contempt nr*- i P - 8 
towards the Government or of nn ? i disaffection 

Of His Majesty's subjects in India atdV'ifT-° n 
the question of intent the nnhl>«> d ’ V 1 Jutl ^ ,n Sr 
to intend that whicil t 

P-ords used hav.ng regard, among other things. to 
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the character and description of that part of the 
pu-he who are to be expected to read the words. 

An attack upon a school of opinion does not 
nece^sardy involve an imputation upon the class 
who hold or give effect to that opinion. But one 
■> apt to lead to the other, and in judging whether 
he second exists regard must be had to the fact 
that the words in clause (c) which refer to the 
hatred or contempt of a class or section are not 
limited by Explanation 2. In this respect the Press 
Aft differs from the Penal Code. 

1 he Board, in this case, observed that as they 
ournl that the Statute applicable had not been mis¬ 
construed by the local tribunal they would not, in 
any event, having regard to the constitutional 
limitations on their functions in criminal cases, have 
considered themselves justified in interfering, but 
that it they had thought it proper to look into the 
matt, r in detail, they would have held that on the 
merits the Court appealed from was light in support- 
ingthe declaration of forfeiture. P C Annie Bksant 
v . Am oca™-General, Madras, 37 M. L. J 139,w0 
n T J - o9, J »7 a. L. J, 925; 23 C, \V. N. 986; 21 
R - 867 1 ( ’919) M \V. N. 655 10 L. \V. 461; 
46 I. A. 176 209 

Presumption, when arises — Corroboration, 

whether necessary. 

'' * ,ere t,ie * avv provides that a presumption arises 
under certain circumstances, that presumption 
must arise independently of whethor there is any 
corroboration or not. C Chandra Kisuore Hadi v. 
Sheikh Kudrat 480 

P r i f lf 21 nd agfent —Tahsildar of landlord, 

failure of, to inform landlord of arrears of rent — 
Arrears barred through neglect of Tahsildar—Dama 

ges, suit for, maintainability of- Cause of action, 
accrual of ’ 

A Tahsildar appointed by a landlord, whether ho 
has or has not the power to institute suits for arrears 
of rent, is certainly under an obligation to take 
steps in proper time to give information to the 
landlord that unle'S suits are brought in respect of 

certain arrears of rent, they would become barred bv 
limitation. J 

I he omission of tho Tahsildar to do so would 
make him liable for damages in respect of tho 
arrears of rent thus becoming barred by limitation. 

J he cause of action for a suit against the Tahsildar 
tor such damages arises when the arrears of rent 
become barred by limitation „ Ramesh Chandra 
Acharjee v Easin Sarkar . y i 

Principal and Surety-Suit against surety 
Without impleading principal whether maintainable. 
oee Contract Act, s *34 870 

Surety liability of, extent of-Principal 
contract found to be void, effect of 

The liability of a surety is co-extensive with that 
ot the principal debtor, except in so far as the 
contract may otherwise provide. In other words, 
tho quantum of the obligation of a surety is the 
fame as that of the principal debtor, whether he 
signs the document executed by the latter as a 
surety or as a co-executant, unless there is a contract 
to the contrary It does not, however, follow that 
a surety can never be liable where the principal 
debtor cannot bo held liable. The creditor can 
fall back on the contract of indemnity and enforce 
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the liability of the surety, if the contract entered 
into by the principal debtor is fo ind for any reason 
to be void or voidable. 

If. and H mortgaged certain separate and distinct 
properties in favour of the plaintiff, but there was 
a condition in the mortgage-deed that the property 
mortgaged by H. would not be liable till for any 
reason the mortgage-money was found to be not 
recoverable from the property mortgaged by If. It 
was found that If. was of unsound mind at the time 
of the execution of tho mortgage-deed: 

Held , that the property mortgaged by H. was in 
the circumstances liable for the mortgage debt O 
Ganga Prasad v. Hayat Mohammad, 22 0. 0. 10) 88 

-Surety paying off whole debt, position 

and remedies of. See Contract Act, s. 12t5 684 

Printing- Presses and Newspapers 
Act (XXV Of 1867), SS. 4, 5 209 

Priority —Previous oral sale with knowledge of 
donee—Donee, whether can claim priority. See Ke- 
gistration Act, 1108,8.48 245 

Probate and Administration Act 
(V of 1881), s. 89. 

Section 89 of the Probate and Administration Act 
expressly excludes from its operation all causes of 
action in respect of personal injuries not causing 
the death of the party. 

Therefore, a cause of aiti >n for malicious pro¬ 
secution does not survivo to the legal representatives 
of the deceased plaintiff. Pat Punjab Singh v. 
Ramautar Singh 348 

- S. 90- Permts.-um to sell granted to Hindu 

widow — Sale, validity of, as against reversioner — 
Order granting permission, whether can be questioned 
in land acquisition proceedings 

Permission to sell, granted under section 90 of 
the Probate and Administration Act to an adminis- 
trati ix, who is a Hindu widow and heiress of her 
husband, is sufficient to prove tho validity of tho 
salo against tho reversioner. To hold otherwise 
would bo to introduce an unwarrantable qualification 
into tho express provisions of tho Probate and 
Administration Act with regard to Hindu widows. 

There is nothing in tho Probate and Administration 
Act which would justify a differentiation between the 
powers of an administratrix who happens also to be 
a Hindu widow and heiress of her husband and those 
of any other administrator under the Act. 

In proceedings under the Land Acquisition Act it 
is not open to tho Court to go behind an order of the 
District udgo passed in his probate jurisdiction or 
to review his order to see il it was correctly 
made C Chum Lal Haldau u. Makshada Debi, 3 
C. W N. 652 30 J 

- S. 90 2)- Will restraining power of 

executors to mortgage property—Mortgage without 

sanction of Court, validity of. 

When a testator says in his Will that tho proceeds 
of a salo are to be applied in a particular manner, 
he practically points out very distinctly that the 
property is not to bo mortgaged, more especially 
that it is not to bo mortgaged at a high rato of 
interest, which must almost necessarily bo injurious 
to the estate. 

Whore a Will contains an implied restriction on 
tho power to mortgago tho proporty, the executor 
has no power to mortgago the property without tho 


Probate and Administration Act 

—conoid. 

sanction of the Court obtained under section AC, 
sub-section (2), of tho Probate and Administration 
Act. C Upexbra Nath Biswas v Shib Kumari Debi, 
23 C. W. N. 634 616 

Procedure — Pleadings—Case not put forward in 
pleadings sought to be proved by eviilcnce - Court, 
duty of. 

One T. consigned AI tins of ghee to the plaintiffs 
and signed a risk-note in form H in respect of them. 
When the plaintiffs wont to take delivery, it was 
found that out of the At tins of ghee, 25 were empty, 
23 were full, and one was leaking Tho plaintiffs 
thereupon refused to take delivery and brought a 
suit against the Railway Company for damages T. 
was examined on commission on behalf of the 
plaintiffs, but during his examination no suggestion 
was made by the plaintiffs that the ^5 empty tins 
were substituted for the 2 > full tins, and no such 
cise was made in the plaint. More than a month 
after the examination of T, one of the plaintiffs 
wanted to examine himself for the purpose of proving 
that the 25 empty tins had been substituted for the 
25 full tins, but tho Court did not allow him to do so: 

Held, that tho Court was quite justilied in declining 
to allow the plaintiffs to embark on a new case at 
such a late stage of the proceeding C Govisda Ram 
Das r. Agent, East Indian Railway 47 

■ — Point not raised in pleadings, whether can 
be argued. 

A Court ought n:t to allow a point to be argued 
before it which is not founded on facts, and in 
respect of which no definite is mo is raised C 
Goharaddi v . Hasain Kakikar I 

Profits, suit for share of, against lambardar— 
Lambardar, liability of, extent of, in respect of profits 
due before his appointment but collected by him. 

If a lambardar after his appointment collects 
the rents in respect of a particular c op, he is liable 
in respect of them to his co-sharers notwithstanding 
that ho had not been appointed lambardar when 
tho rents actually fell duo if lie actually realises 
the rents, he is liable for the amount so realised. 
If he only recovers decrees, he is iiable for tho 
amount realised under the decrees or for tho 
ascertained value of the decrees A Bharat Ixdu v. 
Mohammad Mustafa Khan, ii A. L. . »67; 4i A. <l« 

836 

Pro/ident Funds Act (I of 1897), 

S. 4 —Provident Fund remitted through Post 
Office, whether can be attached in execution of 

decreo 925 

Provincial Insolvency Act (Iil of 

1907), s. 16 — Transfer uf Property Act (IV of 
8 2J « 5> - Adjudication, order of -Suit by credi¬ 
tor to set aside transfer by insolvent without leave of 
Court, maintainability of. 

After an order of adjudication has been passed 
under section '6 of the I'rovincial Insolvency Act, a 
creditor of the insolvent is debarred by sub-sec¬ 
tion >2 b of that section from suing under section 
53 of tho Transfor of Property Act to sot aside a 
transfer by tho insolvent without first obtaining tho 
leave of the Insolvency Court IYI Vasudeva Kamatii 
v. NATroJi Lakshinarayana Rao, 3> M L. J. 4)3; 9 
L. vV. 475; 2ff M. L. T. 90; ^I9i9) Al. W. N. 612; 42 M. 

684 442 
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Provincial Insolvency Act-contd. 

-SS. I 6 (2) (C), 20 (d), 37 —Applica¬ 
tion to avoid sale—Right to apply, when acciues — 
Creditor , whether can make application—Receiver, 
whet'ner necessary party—Limitation —Terminus a 
quo— Limitation Act (IX of I OK , Sch /, Art 181 — 
Insolvency Court, powers and duties of. 

Before the right to make an application under 
section 87 of the Provincial Insolvency Act accrues, 
two condition-* precedent have to he fulfilled, firstly, 
the application for insolvency must be made within 
three months of the transfer sought to be avoided, 
and, secondly, the debtor must be adjudged an 
insolvent. 

The limitation for such an application is three 
years from the crate when the right to apply accrues. 

One L sold certain property of his on the ■ th 
November 10 k An application for insolvency was 
made on the 80th of .January 1*1-4 and L was declared 
an insolvent on the ‘29th April 1 > 4 An application 
to set aside the sale as against the Official Receiver, 
was made on the 9th December 1916 : 

Held, that the starting point for limitation was 
the 29th April 19 1 4 and the application was not 
time-barred. 

An Insolvent Estates Court is not only competent 
to entertain an application under section O of the 
Provincial Insolvency Act, but it is bound to enquire 
judicially into the matter when it is brought to its 
notice. The proper procedure is for the Receiver to 
make the application or at least to be a party to it. 

Where, however, the Receiver fails to move in the 
matter, it is competent to a creditor to make the 
application. L Nikka Mal v . Marwar Bank, Ltd. 

188 

- SS. 16 ( 6 ), 36 —Order of adjudication, 

date of operation of—Property transferred by insol¬ 
vent within two years before presentation of petition 
of insolvency, whether liable to claims of creditors — 
Transfer , validity .of 

Section H of the Provincial Insolvency Act should 
be read along with section 16 6 of the 'ct 1 here- 
fore, for the purpose of making the properties of the 
insolvent liable to the claims of his creditors, an 
order of adjndic tion relates back to, and takes effect 
from, the date of the presentation of the petition for 
insolvency. 

Under the provisions of section '*6 of the Provin¬ 
cial Insolvency Act, read with section IH fit of the 
Act, a transfer made by an insolvent more than 
two years before the date of the adjudication order 
out within two years before the date of t e presen¬ 
tation of the petition for insolvency, may be void 
against thetfReceiver anP annulled by the Court C 
Rakhal Chandra Purkait v Sudhindra Nath <ose 
46 C. 99' 747 

SS. 35, 36, 37 —Transfer by debtor’s 
transferee, avoidance of- Official Receiver . right of 
— Applicability of s. «K where first transferee is only 
benamidar for his transferee — Colourable transaction 
—Enquiry by Court Joinder of subsequent transferee 
as party—Appeal against Court’s order by creditor, 
legality of—Remand, o der of Right of creditor 
ajpellant to be represented in further proceedings 
—Enquiry on i-ep-rt of Official Receiver, validity 
of—Madras High Court Rules under Provincial 
Insolvency Act, r. 2 [7)—Procedure. 


[1919 

Provincial Insolvency Act— contd 

It is not competent to a Court to institute an 
enquiry under section 3d or 37 of the Provincial 
Insolvency Act on a report by the Official Receiver, 
but where such proceedings are taken without objec¬ 
tion they are not invalid in toto, and may be validated 
by the Official Receiver converting his report into 
a properly stamped petition. 

The Court has jurisdiction under section 36 of 
the Provincial Insolvency Act to enquire into a 
petition by the Official Receiver for the avoidance of 
a transfer by the debtor’s transferee, where the 
second transfer is only a colourable transaction and 
the debtor’s transferee is only a benamidar for his 
subsequent transferee. In such un enquiry the 
s econd transferee is a necessary party. 

Qiucre .—Whether the word ‘insolvent’ in soctions 
36 and 37 of the Provincial Insolvency Act would 
not include persons who have derived title from him 
and whether the sections do not contemplate action 
being taken against the transferees from the first 
transferee 

An appeal against an order passed under sections 
36 and 37 of the Provincial Insolvency Act need not 
necessarily bo presented by the Official Receiver 
but may be presented by a creditor of the insolvent. 
But the creditor will not be entitled to conduct 
proceedings had in pursuance of an order of remand 
by the Appellate Court 

Per Seshagirt Aiyur, J -Having regard to the pro¬ 
visions of section 53 of the Transfer of Proporty Act, 
there must, ordinarily, be a suit against the subse¬ 
quent transferee to recover possession. IYI Jagan- 
NATHA AyYANGAR l*. NARAYANA AyYANGAR 761 

-SS. 36, 37- ’Court,’ ’void,’ meanings of 

— Transfer by insolvent—Fraudulent preference — 

Sale by Official Receiver—Suit by alienee of insolvent 
•impugning sale—Validity of transaction, whether 

open as defence—Annulment ot transfer -Insolvency 

Court, exclusive jurisdiction of 

The expression ‘the Court’ in section 37 of the 
Provincial Insolv ncy Act signifies the Court ex- 
ercising jurisdiction under that \ct. 

The word ‘void’ in section of the Provincial 
Insolvency Act means ‘voidable ’ 

A special statutory provision whereby District 
Courts and other Courts are invested by notification 
of the l ocal Government under section 3 1 1 of the 
Provincial Insolvenjy Act with the power, among 
other powers, of invalidating certain defined trans¬ 
actions of insolvents, should not be extended to all 
Courts of original jurisdiction, whether notified 
under the Act or not 

No ourt has the jurisdiction to annul, as such, a 
transfer amounting to a fraudulent preference or 
a voluntary trausfer made within two years of an 
adjudication, except a Court exercising insolvency 
jurisdiction in p oceedings which have been institut¬ 
ed todeclire the debtor, who made the transfer, 
insolvent by a petition duly presented under the 
Act 

It is only the Official Receiver who can set the 
Court in motion to annul a transfer under section 30 
or sectiou 37 of the Provincial Insolvency Act 

Per Saiasiva Aiyar,J. —The Full Bench decision in 
Lakshmi Dass x.Roop haul , 30 M. 169 (F. B.R 17 M, 
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Provincial Insolvency Act— concid. 

L. J 19: 2 M L. T. 4 should not be extended so os 
to enable a defendant to raise an equitable defence, 
if the Court before which it is raised would not 
have jurisdiction to entertain a suit if brought by 
the defendant to obtain the relief of cancellation 
based on the right put forward as the basis of the 
equitable defence Where tlie right to grant such 
a relief is, by Statute Law, vested in a Special 
Tribunal, the defence cannot be pleaded before 
another Tribunal not vested with such power. A 
transfer, therefore, falling under section 36 of the 
Provincial Insolvency Act remains valid till set aside 
by the Insolvent Court at the instance of the 
Heceiver and the voidability of tho transfer cannot 
be pleaded as a defence in any Court till it is set 
aside. M Mariappa Pillai v. Raman Chettiar, 42 
M. 322; 10 L. W. 59 5 1 9 

-S. 42 —Annulment of insolvency, applied. 

tion for— Payment of debts , proof of—Payment 
through Official Receiver, whether necessary. 

Where a person who Ins been adjudicated an 
insolvent applies for the adjudication to be annulled 
on the ground that his debts have been paid in full, 
the fact that such payments were not made through 
the Official Receiver is no justification for refusing 
to grant the annulment. Tho petitioner should be 
put to proof of the allegations made by him. IYI 
Velayudham Pillai d. Official Receiver, Tinne- 
VELLY.26M L T '39: 919 M. W N 622 689 

Provincial Small Cause Courts Act 
(I * of 1887), s. 35 —Ex parte derr /** r^ssed 

' by Small Cause Court—Application to letatidsd cree 
disposed of by Court not having Small Court 

powers — Order , lega’ity of — Procedure. 

An application was made to a Subordinate Judge 
to set aside an ex parte decree passed by him in 
the exercise of the powers of a Small Cause Court 
Before the .’udge could proceed with iho hearing of 
the application, he was t ansferred and was succeed¬ 
ed by another ’ udge who po°sessed no Small Cause 
Court powers. The latter proceeded to hear the 
spplioation on tho merits, though there was a 
Munsif possessing Small Cause < ourt powers in the 
district who had jurisdiction to hear the application 
under section 35 of the Provincial Small Cause 
Courts Act: 

Held, » t that as there was a Court possessing 
Small Cause Court powers, all pending proceeding 
which were within the cognizance of that » ourt 
should have been transferred to it: 

• 2) that the Subordinate Judge’s order dismissing 
the application was ultra vires, as ho had no juris¬ 
diction to hear the application O Saiii Din v. Ann 
Said, 22 O C. 647 

-Sch. II, Art. 31 —Profits of land, claim 

for—Profits consisting of rent and being fixed sum — 

Jurisdiction of Small Cause Court. 

A suit for a specific sum as profits of land 
without asking for an account of profits is a suit of 
a Small Cause nature, and is not exempt from the 
cognizance of a Small Cause Court under Articlo 3 1 
of Schedule II to tho Provincial Small Cause 
Courts Act IYI Hammakke Uenoso e Kolhappa Raj, 
26 M L T *46 6 31 

Punjab Alienation of Land Act (XII 
Of I9G0), s. 15 <=>55 


Punjab Pre-emption Act (II of 

1905), S. 3 (1), (2) — Tea factory, whether 

agricultural land or villaae immoveable property — 
Forest, whether agricultural land —Tea garden, 
whether agricultural land—Government notification, 
whether has retrospective effect Waiver of right, 
proof of—Omission to include fi c'wcs in claim, effect 
of—Pre-emption, right of, limitations on — Plaintiff, 
duty of. 

A tea factory built outside tho limits of a village 
site is not liable to pre-emption either as agricultural 
land or as village immoveable property. 

A stretch of natural forest which does not lie 
within the village Site is also exempt from pre¬ 
emption, as it is not agiicultural land nor land 
used for purposes subservient to agriculture 

A garden is a plot of land devoted to the pro- 
duction of herbs, fruits, Mowers and vegetables, 
and as tea does not fall under any of these heads, 
a tea garden is not a garden but is agricultural 
laud and is liable to pre-emption 

Where a person, having a right of pre-emption, 
congratulates a vendee upon his purchase and joins 
in an entertainment triven l»y the vendee on that 
occasion, such conduct does not amount to a waiver 
b) that person of his right. 

A notification of the Government restricting the 
right of pre emption in a certain area cannot be 
regarded as having retrospective effect, so as to 
deprive a person of the right to pre-empt which ho 
possessed prior to the issue of the notification but 
which from tho date of tho notification is taken away. 

Where a plaintiff claims to assert a right to pre¬ 
empt a building used as a factory, ho is not at 
liberty to omit to sue for the machinery therein as 
these are fixtures and form an integral part of tho 
factory. A delibeiate exclusion of tho machinery 
fixtures would involve a dismissal of tho suit. 

The right of pre-emption is a very invidious right 
which constitutes an invasion of the principle of 
free coutract, and the party who comes into Court to 
enforce that right must bo careful to observe all the 
restrictions within which that right is hedged P 
KaJU Mal v. Salig Ram, 91 P. It. .919 563 

Punjab t re-emptlon Act (I of 
13), s. 3 (5) (a) 337 

- S. 30 ( I ) —Pre-emption—Vendee put in 

possession—Vendor not in exclusive possession , effect 
of — Limitation 

The vendors sold certain land owned by them 
and their nephew, who was a minor, ignoring his 
right and without joining him in tho sale. The land 
being free of crop, the vendors stated to the 
Put war i that they had placed tho vendee in 
possession: 

Held, that, under tho circumstances, it must be held 
that the vendee took possession of the land on the 
date of the sale und that limitation began to run 
from that date under section 30 of the Punjab 
Pre emption Act. r* Udmi v Ram Gopal, 9 P. L. R. 
I9tw 48 

Railway, -carriage of goods by—Risk Note, Form 
II Liability of railway, extent of -Wilful neglect or 
thejt by railway servants, proof of—Burden of 
proof—Evidence Act (I of 1-7 2), s. ’03 
Where goods are booked for conveyance by a 
railway under nisk Note, Form B, and, in con. 
sideratiou of a special reduced rate being charged, 
the consignor agrees to hold tho Railway AdralnU* 
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Railway- concld 

tration harmless for any loss except for loss of a 
complete consignment or complete package due to 
the wilful neglect of the Railway Administration 
or to theft by or wilful neglect of its servants, it 
being provided that wilful neglect would not include 
robbery from a running train, then, in the absence of 
proof of wilful neglect or theft by the railway 
servants, the Administration is free from res¬ 
ponsibility. -If neglect or theft is proved, fthe 
Administration will escape liability for loss if proof 
is given of robbery from a running train, etc. 

Where the plaintiff alleges wilful neglect or theft 
by railway servants, under section 103 of the 
Evidence Act it lies on him to give proof of the 
fact. B .B. B. & C. I. Railway r. Ranchhodlal 
Chhotalal & Co., 21 Bom. L. R. 77P; 43 B. 769 S I 6 

Railways Act (IX of 1890), s. 75- 

Liability <.«/ Railway Company, extent of — Exemption 
from liability—Burden'of proof. 

In order to avoid liability under section 75 of the 
Railways Act, a Hailway Company must establish, 
first, that the articles composing the consignment 
were articles mentioned in the Second Schedule to 
the Act, and secondly, that the total value of the 
consignment exceeded He (0, There is no justi¬ 
fication for reading the section as though it meant 
“when any articles mentioned in the Second Schedule 
are articles of intrinsic value aud contained in a 
parcel or package delivered to a railway adminis¬ 
tration for carriage by railway .” A Shudarshax v. 
East Indian Railway f ompany, >7 A. L J. l«'3l 644 
- ss. 1 26 (a;, 130 — Minor, offence com - 

mitted by Summary trial by Magistrate, legality of 
— Criminal Procedure Code f Act V of 18: 8 ), 8. *269, 
Sch. II—Penal Code (Act XLV of I860), ss 82, 83. 
When a person is prosecuted under section >20, 
read with section 26 (a), of the Railways Act, the 
offence is not one tiiable exclusively by a Court 
of Session—a Magistrate has jurisdiction to try it, 
and to try it summarily. 

Section 130 of the Railways Act enacts an offence 
distinct from the offences in sections 126 to i2v> of 
tho Act. A minor who is entitled to the benefit of 
section 82 or section 83 of the Penal Code, does not 
commit an offence when he is guilty of any of the 
acts or omissions referred to in sections >26 to llQ 
of the Railways Act. It is section 120 of the latter 
Act which, by excluding tho operation of these 
exceptions, creates tho offence. B Emperor v. 
Dhondya Dudya, 21 Bom. L. R. 768; 20 Cr. l.. J. 6^9 

667 

Recital ns to consideration, value of—Burden of 
proof. 

Tho recital in a mortgage-deed of tho receipt of 
consideration is good prima facie evidence against 
an auction-purchaser just as it would be evidence 
against a purchaser by private treaty. ANarain 
Das v Dilawar, 17 A. L. J. 14I ; 41 A. 250 830 

Registration Act (XVI of 1908), s. 

17 —Compromise changing rate of rent whether 
tense — Registration, whether necessary. 

Where a compromise is effected between a landlord 
and a tenant varying the terms of the contract pre¬ 
viously exieting between them in respect of property 
valued at more than Es •((, section 7 of the Regis¬ 
tration Act dc.es not operate if that compromise is 
embodied in a decree of the Court even though the 


Registration Act— contd. 

compromise creates rights and liabilities extraneous 
to the suit The only exception is where the com¬ 
promise creates a lease requiring registration under 
the provisions of the Registration Act. 

A decree based upon and embodying a compromise, 
which does not transfer any interest in land bub 
merely changes the terms of the contract on which 
a tenant was already holding, does not amount to a 
lease within the meaning of clause (d) of section 17 
of the Registration Act. Pat Rampadarath Singh 
V. Soil R AI KoERI 20 

-S- 2 3— Property comprised in deed situated 

in different districts—Registration in district where 
transferor has ceased to have interest in property , 
validity of—Fraud or collusion, effect of. 

If any portion of the property to which a docu¬ 
ment relates is within the distiict of the Sub- 
Registrar of the office where it is registered, the 
registration is a valid registration within section 28 
of the Registration Act, even if it turns out that 
the transferor, though acting in a perfectly bona fide 
manner, has ceased to have an interest in that pro* 
perty, provided the property described exists It is 
only where there is fraud or collusion between the 
parties for the purpose of giving jurisdiction to a 
particular Sub-Registrar to register a document by 
including property which does not exist, that regis¬ 
tration is rendered invalid. Pat Ram Dai v. Ram- 
CUAKDBABALI Debi, 4 P. L J. 433 446 

- SS.47, 72, 74, 75, 85 -Denial of 

execution—Compulsory registration—Enquiry delega¬ 
ted b\j Registrar to another officer, effect of - Registra¬ 
tion, validity of—Priority. 

A executed a sale-deed of certain land in B‘ s 
favour on 5th December lw >6 but tho deed was not 
registered. On 6th December 1916, A executed 
another sale-deed of the same land in C *s favour 
and tho deed was followed by registration the 
same day. A refused to have tho sale-deed in B’ s 
favour registered B thereupon applied to tho 
Registrar for compulsory registration under section 
73 of tho Registration Act, who referred tho matter 
for inquiry to tho Sub-Divisional Officer and on 
receipt of tho latter’s report directed the deed to 
be registered in B’s favour under section 75 of the 
Registration Act: 

Ileld, 11 that the registration of B'a deed was 
not rendered invalid by reason of the Hegistiar 
delegating the holding of the inquiry to another 
person; 

(2) that the sale-deed in B's favour took effect 
under section 47 of the Registration Act from the 
date of its execution and must prevail against the 
sale-deed in C’s favour, notwithstanding the latter’s 
earlier registration. P IIardwari Mal v Siiambhu 
Nath, 7 P. L. R. 1919 99 

- S. 48 —Priority—Gift by registered deed — 

Previous oral sale with knowledge of donee — Donee , 
whether can claim priority. 

Plaintiff sued for possession by partition of half 
of a house, alleging that it had been given to her 
orally by her father-in-law as part of her dower. The 
defendants, the widow and daughters of the deceased 
father-in-law, pleaded a subsequent gift by registered- 
deed of tho entire house by him in favour of his wife, 
and contended that the oral transfer in favour of 
the plaintiff, even if proved, could not prevail. It 
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appeared that the defendant widow was present at 
the mkah when the half Share in dispute was given 
to the plaintiff: 

Held, flJ that inasmuch as the oral transfer made 
in favour of the plaintiff was in cons:deration of a 
portion of her dower, it was a sale rather than a gift; 

(2) that as the defendant widow had notice of 
the oral transfer previously made, it was not open 
to her to claim the benefit of the rule laid down in 
seotion 4t> of the Registration Act. P akub Jan v. 
Bab mat Nur, 132 P. R. 1919 245 

Remand, whether re-opens’whole case or only 
in respeot of party appealing. See Civil Procedure 
Code, s 115, Sch II, para. it5 DOil 

Rent, decree against recorded tenants — Execution of 
decree-Sale of tenure—Subsequent suit for arrears 

_ Transferee of portion oj tenure, liability of. 

A tenure was sold in execution of a decree for 
rent obtained against the recorded tenants only. 
Afterwards, the landlord brought a suit for arrears 
of rent for the period between the date of the institu¬ 
tion of the previous suit and the confirmation of the 
sale, as well as for some subsequent years, making 
the old recorded tenants and an unrecorded trans¬ 
feree of a part of the tenure, parties to the suit: 

Held, 1 1; that the entire, tenure including the share 
of the purchaser of a portion of it whoso name was 
not registered in the landlord’s sherista, passed by the 
exeoution sale and that it was not open to such a 
purchaser to sue for a declaration of his right to his 

share in the tenure; 

that the unrecorded purchaser was not liable 
for the rent of the period subsequent to the con¬ 
firmation of sale, v, Profulla Kumar Sen v . 

Salimullah Bahadur, 23 C. VV. N 590 ” + 

-, enhancement of—Method ot assessing 

Agra Tenancy Act, ss. 4 -s 41 ” 

-, rate of, presumption as to, where tenant 

paying at higher rates 

Res Judicata— Decree against limited ownei, 
whetner binds remainderman-Transjeree jrom re- 
mainderman— Possession, suit fur Limitation, com - 

me nee men t of. ' . 

in ioo; Fd made a Will bequeathing his pro¬ 
perty to his widow with remainder to her 
daughter, in «7o CB sued too widow alone to 

recover the property, basing his claim on an 
Will tie was granted a decree and obtained posses- 
.ion of the property .n «7a the widow and her 

daughter gitted the property to C wio 

right, to the p eseut plaintiff. On the death of 

the widow the plaintiff brought the 

against tho representatives of CB. to recove 

possession of the property, but t . e * ai ™abound 
missed on tho ground that tho P alu 1 ac-ainst 

by the decision in the suit brought y g 

the widow, and that it was barred by limitation. 

was not barred by the f rule 

of res judicata, inasmuch as the widow d^^ 

represent tho estate, and that, there » 

in the suit brougnt by CB. was not binding on her 

daughter nor ou tho plaintiff who clai b 

the .nit w» not barred by linntatioii, 

inasmuch as tho only interest w 1C J ’ r , va8 the 
the property by the gift m his favour was the 
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vested remainder of tho daughter, and as tho latter 
could not have brought a suit until her mother’s 
death, the cause of action for the present suit arose 
when tho mother died. O Achhaibar Singh u. Har- 
gobind Singh, bO. L. J. 355, 22 O. C. 156 845 

_, doctrine of, applicability of—Court which 

tried former suit not competent to try subsequent 
suit—Judgment binding on party in representative 
capacity, effect of. 

In order to apply tho rulo of res judicata, the 
Court which decided tho former suit must bo 
c impotent to decide tho subsequent suit, and tho 
judgment in the previous suit must bo binding on 
the° parties. W here the Court which tried the 
previous suit was, by reason of the pecuniary limits 
of its jurisdiction, incompetent to try the subsequent 
suit, and the judgment in tho former suit was 
binding on the defendant only in a representative 
capacity, there would be no question of res judicata. 
P Anand Bahadur v. Uardil Aziz, B7 P. R. 1»I9 


-, doctrine of, limitations of. See Civil Pro- 

CEDURE t-ODE, 90H, S. 11 ^4 

doctrine of, whether applicable to second 


Estoppel—Mortgage by way of conditional 


appeals 

sale followed by simple mortgage—Suit on simple 
mortgage—Purchase of equity of redemption in exe¬ 
cution of decree -Suit to enforce conditional sale— 
Claim for full amount due—Denial of purchase of 
equity of redemption, effect of — Suit, subsequent, for 
declaration of full ownership, maintainability of 
1\ executed three deeds of conditional sale in 
favour of the naja of Bausi, and subsequently execut- 
ed a simple mortgage in tho Raja’s favour. The 
Raja instituted a suit ou the last mortgage and 
obtained a simple money-decree, in execution of 
which he brought to salo tho whole of the equity of 
redemption of some of tho properties mentioned in 
tho deeds of conditional sale, and a portion of tho 
equity of redemption of others, and purchased thosb 
interests himself, and continued in possession with¬ 
out causing any entries to bo made in tho revenue 
records as to the properties of which he was tho 
mortgagee and those of which ho was tho owner. 
The Llaja then sued for foreclosure in respect of the 
three deeds of conditional sale, and demanded the 
full amount duo thereon; he made no mention that 
ho had purchased any portion of tho equity of 
redemption, nor did he allow for any reduction in 
the amount to be paid for redemption in virtuo of 
his purchase of a portion of the equity of redemption 
and in the course of the suit, denied that ho had 
mu Jo such a purchase. Ho obtained a decree and 
the mortgagor paid up tho amounts due. I he liaja 
then instituted tho present suit for a declaration 
that ho was tho full owner of the properties of which 
he had purchased tho equity of redemption Tho 
trial -our dismissed the suit on tho ground that it 
was barred both by res judicata and by tho principle 
of estoppel On appeal to tho High Court 

Held that tho suit had been rightly dismissed, 
and u.at as the Raja had deliberately agreed to 
return the property free of all incumbrances on being 
paid a certain sum and as that sum had been paid 
the suit was barred by equitable estoppel, and this 
would do so even if the defendant was in a position 
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to know that the plaintiff had & title under which 
ne could have retained full proprietary rights over a 
portion of the property concerned. A Rattan Sen 
Sinqh V Tripathi Ucarnath, 17 a. L. J. 938 690 

—--Finding in favour of plaintiff—Ties judicata 

between co-defendants. See Civil Procedure Code, 

8 - 11 . 258 

Partition—Arbitration proceedings—Ignorance 

of right, effect of — Admission, gratuitous, value of — 

Estoppel--Waiver of right, what constitutes. 

Plaintiff instituted the present suit for partition 

of certain joint property and for possession of 

certain other property as exclusively his. In 19< 9 

a partition of some joint property of the parties was 

made by arbitrators appointed by them, and the 

plaintiff now alleged that there was other joint 

property, besides that dealt with by the arbitrators, 

which the defendant did not disclose, and the pre- 

sent suit related to this property. The defendant 

demod that the suit property was joint, and pleaded 

that the arbitrators’ award, and the decree thereon, 

estopped the plaintiff from now alleging that any 

property, other than that included in the award 

was joint that the plaintiff had admitted at the 

time of the arbitration that the suit property was 

the exclu^ve property of the defendant, and that 

he had abandoned his rights in respect of the other 

property claimed by him. The trial Court, without 

recording a finding whether the property alleged 

to be joint was joint, dismissed this portion of the 

suit on the ground that tho plaintiff not having 

included the property now alleged to be joint in 

the claim of 1909, he was debarred from suing for 

it now, the matter being res judicata. The plaintiff 
appealed: 

Held, (l) that as the arbitrators neither gave any 
adjudication nor made any inquiry about the 
existence of joint property other than that men¬ 
tioned in the agreement to refer to arbitration, and 
were told nothing about the property now in suit, 
their award did not operate as res judicata so as 
to bar the claim for partition of this property; 

( 2 ) that it was for the defendant to prove that 
the plaintiff had waived his rights, and waiver was 
not to be inferred from plaintiff’s omission to give 
evidence and explain when and how he came to know 
that the property was joint; 

(3) that in the absence of proof that plaintiff 
knew at the time of the arbitration that the property 
was joint, his admission would not amount to 
waiver; the admission being gratuitous could be 
withdrawn, and did not create an estoppel as it 
did not lead to any change in defendant’s position. P 
Manohar Lal v.Nanak Chand, 68 P R. 19 <9 503 

.whether ex parte decree operates as See 
Citil Procedure Code, 1908, s. 11 82 

Restitution. See Civil Procedure Code, 3 145 

410 

—of conjuga! rights, suit for, coupled with 

A?t s f 9 JUnCtl ° n ’ Valu ° of * See SdiT8 Valuation 

’ 9 101 

oSrt ts «id e e d o by \ WhCth0r 

R ™»i c,r,L r 00 "™ See 

R fp V plS—*e3 


R foo! Si< ^ n r (Civil). See Civil Procedure Code, 
iW*, s. 1.5 263 

— Court refusing to accept deposit of purchase- 
money amounts to a refusal to exercise jurisdiction. 
See Civil 1 rocedure Code, s. 115, 0. XXI, b, 89 

344 

~ High Court, whether can interfere with 

order of Revenue Court for restitution. See Agra 

Tenancy Act, s 167 640t 756 

“ ' H '9 h Court, power of, scope of—Time fixed by 

lower Court for doing certain act, whether can be 
extended , 

In exerasmg the special powers given by section 
115 of the ‘.,ivil Procedure Code it is not for the High 
Court to enter into the question whether upon tho 
facts a particular order is right or wrong 
g*,rrc Whether the High Court, as a Court of 
Revision has the power to extend the time fixed by 
a lower Court for the doing of an act by one of the 

parties. C, Jitendra Nath Chatterer u. Asoke 
Nath Mittbr, 3p C. L J 64 4 

-- Jurisdiction of Court - Judge, whether bound 

to prove his jurisdiction—Party alleging want of 
jurisdiction, duty of. 

Where the jurisdiction of a Court is attacked at 
the hearing, it is not the duty of the -fudge to prove 
to the parties the foundatiou of his jurisdiction. It 
is the duty of the party alleging want of jurisdiction 
to T legation by affidavit or otherwise. 

It is the duty of a person when applying in revision, 
particularly when relying upon want of jurisdiction, 
to provide himself first with the materials which 
prove the allegation on which ho relies, and to lay 
them before the Court either by affidavit if they 
cc.n 8 .st °f statements which do not prove themselves, 
or by production of the record if they consist of 
statements which are proved bv the rorord A 
Dssbsu. Lal v. Rushan Las, 1 0 VhE^'c, 18 


, mistaico of law, whether sufficient ground 
for m orferenoea. S« Agba Tenancy Act, .90', 

8. AO*) f 3 I 

—— wrong decision on question of law not open 
to See Civil Procedure Code, s. 1 6 , 0. XXI, rr. 

o4l 

(Criminal) against acquittal -Question 
of law not free from difficulty-High Court, interfer. 
ence by. J 

Where in an application for revision against an 
order of acquittal the questions of law that arose 
were not in all respects free from difficulty, the High 
Court refused to interfere in the exercise of its 
re visional jurisdiction. C Mohaiwad Kajim Ali v, 

46 C* 986 Ni8HKAB ’ 29 ° L J - 6J * 20 Cr L J. 574; 

_* • - . . , 62 

o 7 »? r der of Magistrate acting under 

s *61, Bombay District Municipalities Act, open to. 
bee Bombay District Municipalities Act, s 161 

S a I®—Execution—Whether application to set aside 
can be made by private purchaser. See Civil Pro¬ 
cedure Code, O. XXI, r. 69 33 / 

.... , Execution—Whether judgment-debtor en¬ 
titled, after parting with his interest, to make 
application to set aside sale. See Civil Procedure 
Code, s. 15, O. XXI, r 89 344 

—, proclamation of-Vfisstatement of approxi¬ 
mate value in, whether irregularity. See Cirih Pro¬ 
cedure Code, 1908, 0. XXI, r. 90 gk 
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■ — in execution—Deposit made but not receiv- 
ed hy Court within thirty days-Whether sale 
should be set aside. See Civil Procedure Cods, 
1908, 0. XXI, r 89 161 

. —i. jn execution of rent decree—Whether 

tenant can object to sale of holding 380 

in execution, whether application by prior 


vendee to set aside, maintainable. See Civil Pro¬ 
cedure Code, s 16, 0. XXI, aa 89, 90 641 

in execution of decree—Absence of notice to 


judgment-debtor, effect of—Whether sale can be 
set aside. See Civil Procedure Code, 1908, 
0. XXr, RR 66, 66,90 . 167 

Sale Certificate* statement in, as to situation 
of property, whether purchaser bound by. foe 
Estoppel 

SarbaraKarl tenure* transfer of-*Land. 
lord’s consent, if necessary. See Orissa Tenancy 
Act, 1913, 88. 3 (4), 6,31 231 

“Settlement”. See Ocdh Rent Act, S.67 U> 

478 

Record* continuous entry in, whether 


controvertible. See U. P. Land Revenue ^ cr » 
s. 44 Z3U 

SlkhlSm -Marriage between different castes, valid, 
ity of—TransJer of Property Act (IV of 1882), *. 
69 —Evidence Act (I of 1872, t. 69— Transfer of Pro. 
perty ( Validating i Act (XXVI of 1917), #- 2 Mort¬ 
gage-deed—Attestation, proof of-Hindu Law- 
Antecedent debt, what is. 

B3., a Sikh, mortgaged his ancestral joint family 
property to 88., another Sikh, on the2«th July 1904, 
and subsequently executed four d6eds of further 
oharge on the same property in favour of JS. who, 
alleging himself to be the son of S3., brought the 
present suit for sale of the mortgaged property, on 
the basis of these deeds, against BS. Subsequently, 
the sons of BS. were joined as defendants. JS. 
obtained a deoree against BS. alone on the deeds 
of further oharge, and against all the defendants on 
the mortgage-deed of the 26th July 1904. The sons 
of BS. challenged this latter deoree in appeal to 
the Judicial Commissioner. The first point taken 
in appeal was that JS was not the legitimate son 
of S3, as his mother, a sunar woman, was the 
mistress of 83. and JS. ha 1 been born to her before 

she vyas taken over by S3.: 

Held, that the parties being Sil^hs, and it being 

open to a Sikh to marry any woman he pleased 
provided she adopted the Sikh religion, the faets U) 
that JS mother was always treated among the 
brotherhood as the wife of 88., (»» that JS was 
always treated as the legitimate son of 83 , (m • 
that 89. made no disposition of his property by Will 
or otherwise, and UV) that JS was referred to in 
the deeds of further oharge as the son of 83, suffi¬ 
ciently proved that he was the legitimate son of S3. 

It was next objected that the deed of 
of the 26th July 1901 was not properly 
required by section 69 of the Transfer of Property 
Act, ihastnuch aS thb executant of the deed had 
not signed the deed in the presence of one of the 

three attesting witnesses: . . 

Held, that under section 2 of the Transfer o 

Property .Validating* Act, 1917, it was 

if the witness, before signing his uome, 

fro* the executant a personal acknowledgment 


Sikhism —conoid. 

of his signature to the same, and that unless this 
was proved, the witness was not an attesting witness, 
but that as it had been proved that the signatures 
of the other two witnesses were in their handwriting, 
and as the presumption under seotion 69 of the 
Evidence Aot had not been rebutted, the due execu¬ 
tion and attestation of the deed had been proved. 

Lastly, it was contended that no portion of the 
consideration of the mortgage-deed was borrowed 
either for legal necessity or to pay off an antece¬ 
dent debt, and that, therefore, the deed was not in 
any way binding on the sons of BS : t 

Held, that under the Hindu Law the principle of 
antecedent debt applied only when the sale or 
charge had been incurred not only antecedently but 
wholly apart from the ownership of the joint estate, 
or the security afforded or supposed to be available 
by such joint estate, and that a debt could not be 
regarded as antecedent so as to bind the sons as 
such unless it had been incurred irrespective of the 
credit obtainable from the joint family property, 
and that as it had not been shown that the debts, 
for the payment of which the money was borrowed 
by BS. were incurred wholly apart from the 
ownership of the joint estate and irrespective of 
the credit obtainable from the joint family property, 
the sons of BS. were not liable to pay any portion of 
the mortgage debt of the 26th July 1904. O 
Chandika Bakhsh Singh v. Widow of Jagan Singh, 

6 0. L. J 331 _ ....... . ... 

Small Cause Court* jurisdiction of, in suit 

for damages for trespass Z65 

Special Law. See criminal Procedure Code^ 

m 1 489 o / O 

Specific performanc.—'» 

Irani leaut-Dra/l ta be prepare* and approved 

by patties—Conditions, some, not settled Specific 

performance, whether can be granted. 

It is settled law that there may be a concluded 
agreement, though a document is to be exeouted 

embodying its terms. 

Where the parties agree to the execution of a 
formal lease the draft of which ,s to be approved by 
them, specific performance can be enforced of the 
original agreement, even though the draft has not 

been prepared and approved. ..... . • 

The defendant contracted orally with the plaintiffs 

U give them a putni lease of his share in certain 

property, at a certain annual rent and for a certain 

premium The agreement provided for the prepare- 

Fion of a draft of the lease according to the terms 


settled whioh^was^to ho approved by the lessor’s 
Pleader. In a suit for specific performance of the 

00 Field ^ll) that all the material terras of the lease 
having’ been settled, in the absence of express agree- 
ment to the contrary, matters not expressly settled 
would be regulated by the provisions of the law 

in that behalf: . . ... 

r n t h»t there was, in the circumstances of the case, 

a binding agreement to grant a lease, though a 

document was to bo executed embodying its terras, 

and therefore, defendant could not resile from the 

agreement, nor could he or his Pleader refuse assent 

to a properly drawn instrument 

• Per Shamsul Hu da, J.—In all oases of an agreement 

for a sale or for a lease wheFe a registered decument 
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is necessary to complete the transfer, the approval 
and execution of such a document is always in the 
contemplation of the parties. To hold that in all 
such cases theic is no contract capable of specific 
performance till the document itself is executed 
would lead to results which the law never coni 
templated C Bijoya Kanta Lahiry Chowdhurv v 
Kailash Chandra Biiowmik, 23 C. W. X 563- 46 <V 

771 575 

i~~’J* U,t l 0, r Sn [ C ° fland — Pers °n in possession 
. (J land inlh Knowledge of agreement , whether 

• necessrir y, Party—Possession, prayer for, whether 
can be joined. 

To a suit for specific performance of a contract 
for the sale of land, a person who has obtained pos¬ 
session of the land with the knowledge that there 
is a prior agreement for sale in favour of the plaint- 
iff, is a necessary party. v 

Where parties properly sued for specific perform¬ 
ance of a contract for the sale of land are in 
possession of the land the plaintiff may add a prayer 
for possession to the prayer for specific' performance 
and so obviate the necessity for filing a fresh snit 
for possession. IYI Yelayuda Chetty v. Kumara- 
BWAMI Cl.ETTIAR, 10 L. W. 201; M . W, N 572 

700 

Specific Relief Act (I of 1877), s. 31 

—Award—Decree based on award—Fraud -Rectifica 
. tion of decree, suit for, maintainability of. 

■ Where fraud is alleged, a suit will lie to rectify a 
decree based on an award, and such suit may 'be 
brought ,n a Court of inferior grade to the one 
which passed the decree, provided such inferior 
Court has jurisdiction as to the subject-matter of the 

mi i ?® Cfc t ! 0 o n ^ ,°p th . e . Spe . citic Helief Act, which per- 
m ts the rectification of an award, must also be 

taken to permit the rectification of a decree which 

is based on and gives formal expression to the 

award, b Ciiai.vrai v Devibai, 13 S L. R. 144 916 

; ie 7 / S o 42—Authority to adopt set upbyuidoio 
in yvui— suit by reversioner Jor declaration that Will 
J* not genuine , maintainability of. 

, Where a Hindu widow sets up a pouer to 
adopt conferred on her under an alleged Will it is 
open to a reversioner to sue for a declaration 
that lie is a reversioner of the deceased and 
that the Will is not genuine. IYI Mallaaipalli So.m 
ayya v. Annapcrnamma, 10 L. W. 25; 20 A1 L T wo 
42 M. 699; (19,9; M. W. N. 791 ' ggg 

——— S. 42- Mclgage, payment nf part can,ideru. 

Uon for-Declaration, *uxt Jor that mortgage is aond 

‘ °. nhj *° t e * te 4 nt ° f c » nsid <™ti™ actually paid, maw. 
tainabilxty oj. * 

A snit by a mortgagor tor a declaration that the 
mortgage is good only to the extent of the 
consideration actually paid, is not barred und^ 

section 42 of tho Specific Relief Act where the term 
, for redemption has not expired at the dateTf 
emt. m Navunni e. Hama.ivamv Paitee, lO L ty 


[1919 


Stamp Act—concld. 


15 Sa / khflt acknowledging debt and stipulating 
rate of interest payable, nature of— Stamp payable. 

A memorandum of tho rate of interest to be 

; n J ufcu 5 °» t when appended to an acknow- 
led ment of a debt, over the signature of tho debtor, 

for the express purpose of being used hereafter as 
evidence of an agreement io pay interest at tho 
pai ticular rate specified, must be regarded as a 
stipulation to pay interest within the meaning of 
fho.prpviso to Articles of the First Schedule to the 
i 5 tamp Act, so as to make the document a memo- 

random of an agreement within tho meaning of 

Art.cle 5 of tho same Schedule, and a document, 
described as a sarkhat, which, in addition to acknow. 
ledging a debt, contains, over and above the said 
acknowledgment, a note of the rate of interest to be 
payable hereafter on the debt thus acknowledged, 

is a document of the foregoing description. 

Ihe question whether a particular adhesive 
stamp has or has not been cancelled in a sufficiently 
effectual manner, so that it cannot be used again, 
ib one which must bo considered with reference to 
J he facts of each particular case. Where a porson 
writes his name close to a stamp on its left side, 
and continues tho line which forms the upper 
portion of the writing in the Hindi character across 
the face ot the stamp, and immediately against the 
right hand edge thereof continues his writing by the 
insertion of words of formal acknowledgment, this 
is an effectual cancellation of the stamp within 
the meaning of section 12 of the Stamp Act. A 
AJ a HA DEO Kori»i\ Sheoraj Kam Teli, 17 A. L. J. IT* 
41 A. 169; 1 u P. L. R. (H Cj 21 974 

* --S. 19 Promissory note, unstamped, execut¬ 

ed ou>side British India, suit on, maintainability of 

Admissibility , uithout affixture of propel British 
Indian stamp. 

If a promissory note executed outside British 
India is valid according to tho law of the place 
whore it was executed, it can ordinarily be sued 
upon m India and is admissible in a British Indian 
Court without affixing any Indian stamp on it. ‘If 
any stamp is necessary, it is sufficient if, at the 
trnio^ofthe decree, an Indian stamp is affixed to it. 

M i . l r Pan,kka Vittil Assan Bava, H0 

M. L. J. lt) 8 ; 25 M. L. T. lul . 477 

" 7 Certificate by Collector under s. 37, 

grant of legality of - Endorsement on pro-note that 
penalty has been levied, effect of—Pro note, invalid, 
suit on-Trial uithout objection by parties— Original 
cause of action, suit on—Amendment of plaint— 

L ral application, whether sufficient—Civil Procedure 
Code (Act V of 1908,1, a. 153, O. VI, r. 1 7 . 

,, A . n endorsement on a pro-note by a Sub-Collector 
bat penalty has been levied, is not a certificate 
within the meaning of section 37 of the Stamp Aot 
that the pro-note is duly stamped. 

J V /?r a sui , fc is ba s ed on a pro-note which is 
invalid under tho Stamp Act but which both parties 

(hink is valid, they ourt should allow the plaintiff to 

amend his plaint and fall back on bis original cause 


i co actl °n. 

b aVJIP S. 12, Sch. I, CotrT r f ttan appl , ication is not necessary to move the 

- V 5 -Cancellation bj adhesive stamp f a f ord er aUowing an amendment of the 

hexo to be effected—Memorandum oj agreement what Endings. An oral application is sufficient. IYI 

Kamakshi Ammal v. Subbasaya Chettvj 
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Statutes, interpretation of —Court, whotlie 
; can consider policy underlying enactment. Sec 
Police Act, a. 34 495 

-—interpretation of—Legislative Council, pro¬ 
ceedings of, whether can be referred to. See Ar- 
. bitration Act, 1*99, ss. 4 ya>, 19 | 3 J 

» interpretation of — Legislative discussions, 
. whether can he looked at. 

In interpreting the meaning of a word in a 
legislative enactment, it is the duty of the Court to 
refrain from examining the diecussion and the views 
of the legislative authority which enacted the 
Statute. It has to look at the meaning of the 
word only. A Shudarshan v. East Indian Railway 
Company, 17 A L. J. 1031 644 

Step-ln-afd , oral application to enter up partial 
satisfaction, whether. See Limitation Act, Sen, I, 
■ Art. 1, 82 (5) 652 

| °f execution—Oral application to proceed 
with sale. See Limitation Act, lb08, s. 15, Sch. I, 
Arts. 181, 182 I 16 

whether time granted for amending ap- 

• plication for execution amounts to See Civil Pro¬ 
cedure Code, O. XXI, r. i7 7^5 

Striking* off. See Civil Procedure Code, O. 
- XXI, r. o 294 

Such Magistrate. See Bombay District 

Municipalities Act, s. 161 670 

Suits Valuation Act (VII of 1887), s. 

9, rules framed by Punjab Chief Court under, r. 
1 1) —Restitution of conjugal rights, suit for, 

valuation of Injunction, prayer for, effect of — Value , 
u hether enhanced, 

Where a plaintiff sues for restitution of conjugal 
rights and for an injunction restraining certain 
persons from preventing the union of the plaintiff 
with the lady whom he claims to bo his wife, the 
value of the suit for purposes of jurisdiction is 
Us. I,OOJ. The prayer for an injunction, being 
merely a relief ancillary and incidental to the 
main relief claimed, does not affect that value P 
Nathu v , Chuiiri, *0 P. L R. »9I9 101 


S. I | , object of — Over-valuation or under¬ 
valuation of suit Decision by Court not having 
pecuniary jurisdiction—Appellate Court, interjerence 
by, limits of Absence of findings on points raised, 
effect of — Prejudice. 

The object of section 11 of the Suits Valuation 
Act is to prevent the operation oi the general rule 
that neither consent nor waiver can confer jurisdic¬ 
tion on Courts which have under law only a limited 
pecuniary jurisaiction, in cases where there has been 
bo prejudice on the merits. 

. 1 ° cases of over-valuation or under-valuation, the 
Appellato Court should not interfere with the decision 
given by the lower Court on the merits unless the 
disposal of the suit has been prejudicially affected. 

Where a lower Court fails to determine material 
questions specifically raised befoio it, such failure 
amounts to a disposal prejudicially affecting the party, 
and the decree will bo set asido IVI Vedaji Baskara 
v * Bdbramania Gurukkal 992 

Sure. See Evidence . ct, s, 34 7 04 

Taxing Cfficet , decision of, whether can Lo 

questioned cce » ourt Fees act, f 1 LOt 

, • > « • • . 

Tea facte ry, whether ogricultual laud . See 
Punjab Pre-emption Act, s. 3 5o^ 


Tea garden, whether agricultural land See 
Punjab Pre-emption Act, s. 3 563 

* enad jy, whether can bo presumed from long 
possession. See Landlord and tenant 469 

Tenant. See Bengal Tenancy Act, ss. 4 '05 

412 

Tort— Conversion of goods—Damages, assessment of 

—Admission, by Pleader, whether binding on client. 

In an action for conversion the Court, in assessing 
the damag. s, is not limited to the value of the 
property at the tirno of conversion, but may find as 
damages the value at a subsequent time, even up 
to tlie date of trial, and in assessing damages it 
may take into account the conduct of the defendant. 

An erroneous admission on a point of law made by 
the Pleader of a party prior to the filing of a suit is 
not binding on that party. S Louis Dreyfus and Co. v. 
Firm ok Ghandamal & Co., 13 S; L. R. 128 878 

Transfer of Property Act (IV of 

• 18 2), s. 6 (a) — Buddhist Law, Burmese — 

Chance of succession, transfer of, validity oj—Civil 
. Procedure Code Act ^ V of lwi <8 , 0 I, r. 3, 0. II, 
r. —Joinder of parties and causes of action, when 
permissible 

Where the succession to an estate is governed by 
tho Burmese nuddhist Law, an heir-apparent is 
precluded by tho provisions of section 6 a of the 
Transfer of Property Act from transferring his 
chance of succeeding. 

W here different portions of an estato are in the 
possession of different persons,each of whose interests 
is opposed to that of the others, except where they 
are joint, a person interested in the estato suing 
for his share therein cannot join all the persons in 
possession as defendants in one suit, unless they are 
in possession in virtue of the same transaction or 
the same series of transactions within tho moaning 
of rule 3 of Order I of the Civil Procedure Code, nor 
can he, by virtue of rule 3 of Order II of tho Code, 
join in tho same suit several causes of action against 
the several parties in possession, unless they are 
all jointly interested in each separate cause of action. 

L. i- Dhar v If toon May, 12 Bur. L. T. 106 927 

-s. 6 (d) —Maintenance allowance, right to, 

whether can be transferred—Interest Act (XXXII 
of \t3 u J; s. I — Sum payable under written instru¬ 
ment-interest, whether can be allowed. 

An annuity by way of maintenance is alienable, 
whether by voluntary or involuntary transfer, and 
unless the annuity creates a charge upon immove¬ 
able property, an alieuation of such annuity is not 
barred by the provisions of clause ( d) of section 6 of 
the Transfer of I roporty Act 

Where a certain sum of money is payable by 
virtue of a written instrument at a certain time, 
tho Court has authority under tho Interest Act 
to allow interest, if it thinks fit, at a rate not 
exceeding tho current rate of interest, from tho 
time when tho mouoy is payable, and where there 
is no security a rate of one per cont. per monsem is 
not unreasonable N Murlidhar v. Mulcuand 953 

- SS. 8, 9, 54— Promissory note secured 

by deposit 0 / title-deeds—Assignment of pro-note 
lor collection, whether passes security — Registration, 
whether necessary 

ihe gouoitti provisions oi section 64 of the Trans. 
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Transfer of Property Act— contd. 

fer of Property Act as ko sales by act of parties 
cannot be construed as affecting the express pro¬ 
visions of section 8 as to the transfer of securities 
being attendant on the transfer of the dobt. 

The transfer of a promissory note secured by 
deposit of title-deeds passes the equitable mortgage 
with it and no separate registered document is 
necessary to evidence the latter 

Per Napier, J.—Where the assignment is not for 
consideration but for collection, section vj of the 
Transfer of Property Act applies and the title-deeds 
haring been delivered with aa intention to transfer, 
there is a Ugal transfer and title passes along with 
the assignment IYI Conniah v. Gopal Chettiar, 
(1919) M W. N. 613; 26 M L T. 242 8 7 9 

■ -- S. 8, scope of, 

Seotion 8 of the Transfer of Property Act is not 
a oanon of construction but a rule relating to the 
legal effect of a grant. IYI Chockalinga Nayakan v. 
Arunachalau Chettiar, (1919; M. W. N. 353; 26 M. 
L. T. 262 239 

■ - S. 43, applicability of Vendor and pur - 

chaser- Sale by widow of her own and her co¬ 
widow's interest — Purchaser, knowledge of, of co¬ 
widow’s interest — Vendor’s acquisition of co-widow’s 
interest, effect of. 

Seotion 43 of ihe Transfer of Property Act does 
not apply to the case of a purchaser who knew, at 
the date of the sale, that the »le did not oonvey to 
him the whole interest which it purported to convey. 

Whore a Hindu widow sold properties belonging to 
her and her co-widow and the purchaser knew of 
the co-widow’s interest in the property: 

Held, that the purchase would not operate on the 
interest which the vendor subsequently acquired in 
her co-widow’s share. IYI Veskata Lakshmi Naras- 
ayya v. Meenakshi Ammal, 10 c. W. 221; (1919) M, 

W. N. 707 992 

---S. 52 —Scope of. 

Section 62 of the Transfer of Property Act only 
protects rights which are acquired under a decree 
or order of Court. L B Subramonian Chbtty v. 
Mahair Ali, 10 L. B. R 43; 12 Bur. L. T. 117 6 i4 

-- S. 53 —Fraudulent transfer — Intent to 

dejeat or delay creditors -Transaction, how far void. 
Where the inferences deducible from the estab¬ 
lished facts in relation to a conveyance or transfer 
show that the transferor and transferee had the 
intention of defeating or delaying the creditors of the 
transferor, the transaction must, at the option of the 
person defeated or delayed, be treated as void in toto, 
and not merely void in so far as there is no con¬ 
sideration. B Bhikhabhai Muljibuai v. Panachand 
Odhayji, 21 Bom i.. R. 770: 43 B 707 682 

- S. 53— Transfer pendente lite validity of — 

Delaying or defeating creditors Intention 
There is nothing in section 63 of the Transfer 
of Property Aot or in any other provision of the 
law to prevent a defendant in a suit from trans¬ 
ferring either for consideration or voluntarily his 
property to another, unless the effect is shown to be 
that his creditors are defeated or delayed. Such a 
transfer made during the pendency of a suit, when 
obviously the defendant was in possession of ample 
funds with which to pay off his creditors, is not a 
fraudulent transaotien nor a transaction entered into 
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with the object of defeating his creditors. Pat 
Muhammad Kabir v. Shahdeo 873 

-SS. 54, 53—Mortgage, usufructuary — 

Sale of portion of equity of redemption in favour of 
mortgagee, effect of--Registration, whether necessary 
— Unregistered deed, admissibility of. 

J., the predecessor-in-interest of the plaintiffs, 
mortgaged two plots of land to the defendant, the 
arrangement being that the defendant should hold 
possession of both the plots for a certain period in 
full satisfaction of the debt and interest. Before 
the expiry of the term, the parties came to an 
arrangement whereby J , by an unregistered con¬ 
veyance, sold one of the plots to the defendant- 
mortgagee and took back the other plot, the mort¬ 
gage being thus paid off The plaintiffs then brought 
this suit for recovery of possession of the plot sold to 
the defendant: 

Held, (1) that the thing sold was merely a right 
in the immoveable property, the property being in 
the actual possession of the mortgagee, and that the 
sale, being thus of an intangible thing, could be 
made only by a registered instrument as provided 
in section 64 of the Transfer of Property Act; 

(2) that the unregistered conveyance was in¬ 
admissible in evidence to prove the sale or the 
satisfaction of the debt 

* Per Chitty, J. —Enjoyment of the mortgaged pro- 
perty for a fixed term in lieu of principal and 
interest satisfies the debt automatically after the 
expiry of the term. C Hushmat v. Jamir, 23 C. W. 
N. 613 558 

-S. 55 —Limitation Act (IX of 190s), Sch. 

I, Art. ‘AG -Registered conveyance—Covenant for 
title, whether implied—Breach of covenant. 

Under section 66, clause v2 , of the Transfer of 
Property Act, there is an implied covenant for title 
and possession in all registered conveyances, and 
a breach of that covenant i9 the breach of a 
contract in writing registered within the meaning 
of Article 116 of Schedule I to the Limitation 
Act. C Kanok Dasi v Srihari Goswami 269 

-s. 55 (4) <b) — Vendor and purchaser — 

Consideration, part of, non-payment of, effect of- 
Title, whether passes —Lien of vendor—Contract to 
contrary Burden of proof — Election — Remedies, 
several—Choice of one, whether bars rest. 

In a sale of immoveable property, title to the pro¬ 
perty passes to the purchaser on the execution of 
the deed of sale, although the seller is entitled to 
a charge on the property for the amount of the 
purchase-money or any portion thereof remaining 
unpaid to him with interest thereon, unless there is 
a contract between the parties that title to the pro¬ 
perty will not pass to the purchaser until the full 
conside ation has been paid: but such a contract 
must be alleged and proved by the party setting 
it up. 

If two remedies are equally available to a party, 
and he pursues one remedy and fails therein 
equity will step in and prevent him from pursuing 
the other remedy, because he chooses one remedy at 
his o-vn peril and cannot turn round and say, whjn 
he fails therein, that he will now pursue the other 
remedy open to him. Pat Jagdekp Sahay t’. So>uj 

Lai. 363 
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' SS« 67, 68, 72 —Mortgage —Covenant to 

put mortgagee in possession, breach of Mortgagee , 
whether entitled to interest -Payment made by mort¬ 
gagee to save property from being sold, whether 
charge—Mortgage money , whether includes interest. 
Certain tenure-holders mortgaged their interest 
in the tenure, and it was stipulated in the mortgage- 
bond, inter alia, that the mortgagee should be put 
in possession of the mortgaged property in lieu of 
interest and that the mortgagors should pay off the 
principal at the end of a specified year and, in default 
of payment, the mortgagee should be at liberty to 
foreclose according to law. The mortgagee, however, 
was wrongfully kept out of possession by the mort¬ 
gagors and was unable to get possession except for 
one year. During the currency of the mortgage and 
while he was out of possession, the mortgagee dis¬ 
charged a decree for arrears of rent obtained against 
the mortgagors, to prevent the property being sold 
in execution. He instituted the present suit to 
recover the principal debt with interest at 12 per 
cent and futher claimed, under section 72 of the 
Transfer of Property Act, to add to the amount 
secured the amount of the decree paid by him with 
interest thereon at 9 per cent per annum It was 
contended in appeal to the High Cdurt (I) that the 
plaintiff was not entitled to interest, but (2 if ho 
was entitled to interest at all, he could only claim 
interest by way of damages under the Interest 
Act: 

Held; (1) that inasmuch as the plaintiff had been 
wrongfully kept out of possession, he was entitled to 
interest on the principal; 

(2) that the plaintiff was entitled to interest as a 
charge on the property and that the amount claimed 
was not excessive. 

The term “mortgage-money” includes interest C 
Sita Nath Giiose v Thakurdas Chakravarty, 16 C. 
448 


SS« 76 (I), 83 —Malabar mortgage — Im' 
provements effected by mortgagee, value of, whether 
amount due on mortgage' under s 83— Tender of com¬ 
pensation money Malabar Compensation for Tenants' 
Improvements Act (l Mad. oj 190'J,* 6, scope of. 
Section 76 (t of the Transfer of Property Act has 
no application to money due for improvements to a 
mortgagee in Malabar, because the value of improve¬ 
ments effected by such mortgagee cannot bo brought 
under the expression ‘amount duo on the mortgage’ 
in soolion *3 of the Act. 

A mortgagee in Malabar has a right to remain in 
possession till ho is actually paid or till he is ejected 
by decree of Court and hence he is not accountable 
for mesne profits till either of those cvonts happens. 

Per Napier, J -Section 6 of the Malabar Com¬ 
pensation for Tonants’ Improvements Act applies to 
all tonants except such as have been paid. If 
payment has been made and the term is determined 
or the mortgage has been discharged, the section 
has no application. If the 'compensation is so duo/ 
i. e. f has not been paid, then the section applies. 
According to the policy of the Act, the compensa« 
tion is to bo ascertained by the Tourt. If a tenant 
accepts payment ho waives .his right, but if he 
claims assessment by the Court, there is nothing to 
deprive him of his statutory right under section 6. 
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even if the amount tendered is found to bo sufficient. 
IY1 Mooriath Variath v. Miledath K. Kunji 
Nangataramma, 37 M. L. J. 206; 10 L. W. 300. 26 M. 

LT - 329 __ __ 834 

SS. 89, 90. See Mortgage— Redemption 

466 

-S. 95 —Co -mortgagor redeeming mortgage — 

Charge, nature of—Covenant between mortgagor and 
mortgagee, whether can be set up as dejence to suit 
for redemption by co-mortgagor 
A deed of mortgage whereof the consideration is 
promised to be paid afterwards cannot be held to 
be without consideration, unless the mortgagee 
expresses his unwillingness to keep his promise or 
has by his conduct disqualified himself from carrying 
out his part of the contract. 

A co-mortgagor who redeems a joint mortgage is 
entitled to a charge on the mortgaged property 
under section 96 of the Transfer of Property Act, 
but he is not entitled to set up in defence.to a suit 
for redemption a covenant which was only enforce¬ 
able as between the original parties to the trans¬ 
action. O Narotam Prasad v. Shankar Singh. 22 
0 01 2 9 | 
-S. IOI. See Hindu Law 842 

-S. 106 — Landlord and tenant—Tenant of 

homestead land, holding over-^Notice, period of, 
necessa ry. 

Where a tenant for a term of years of homestead 
land situated in a town holds over on the terms of 
the expired lease, the tenancj* may be determined by 
reasonable notice or by a notice on the terms of the 
expired lease. 

There is no authority for the proposition that a 
tenant of homestead land holding over is entitled 
to six months' notice expiring at the end of a year of 
the tenancy.. C Monmotha Nath v. Peary Mohan. 
23 C W N. 696 {go 

Trust, religious —Permanent lea^e granted by 
trustee, validity of. See Landlord and Tenant 

517 

, resulting—Creditor put in possession of 
estate, position of—Purchase made in creditor's 
name—Real purchaser, whether can recover posses¬ 
sion from creditor- Consideration, payment of 
proof of—Oral evidence , admissibility of—Sale for 
arrears of rent due in respect of period prior to 
purchase Creditor, position of—Transfer of Property 
Act, IV of 1882), 8. 76 (c). 

R, the father of the plaintiffs, being indebted, his 
properties were purchased in execution of a decree 
against him by P, who agreed to return the pro¬ 
perties to R in consideration of a payment to him 
of Rs 2,150. Defendants Nos. I and 2 advanced a 
certain sum to R as a loan, and on R himself paying 
the balance, P executed a kobala in the Dames of 
defendants Nos. I and 2 in 1897. A year after, R, 
being unable to pay interest on the sum advanced by 
tho defendants Nos 1 and 2, put the latter in 
possession of the properties to enable them to take 
the profits until re-payment of tho debt due. After 
tho execution of tho kobala, some of the properties 
in suit, viz, plots Nos. 1 to 13, were sold for 
arrears of rent due for a period prior to the kobala 
and were purchased by the defendants themselves 
Tha plaintiffs then brought theae shits within 12 
year* of the execution of the kobala for recovery of 
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possession of the properties upon payment of the 
amount due to the defendants: 

Held, 0) that the defendants Nos. I and 2 were in 
the position of creditors iu possession, and there was 
a resulting trust bo far as these properties were 
concerned and that, therefore, the plaintiffs were 
entitled to get back the properties upon payment of 
the amount due to the defendants 

(2 that it was competent for the plaintiffs, whoso 
father was the- real purchaser, to prove the pay¬ 
ment of the purchase-money by parol, even though 
it was expressed otherwise in the kobala 

(3) that under section ? • (c) of the Transfer of 
Property Act the defendants Nos. I and 2 were 
responsible for the sale of plots Nos to 3 in 
execution of decrees for arrears of rent, even though 
they were for a period prior to the execution of the 
kobala, and that, therefore, the plaintiffs were entitled 
to recover those plots also O Kshetra Nath 
Adhikari v. Dcrgapada Mandal S02 

Trusts Act (II of 1882), SS. 89, 96 

1003 

Unable to maintain itself. See Criminal 
Procedure i'ode, ss. •, 4-8, 4*9 8 >3 

Undue influence, what is See Contract 
Act, ss 6, 74 335 

U. P. Court of Wards Act (IV of 
1912) S. 54 Notice to < ourt of Wards. SeeU. 
P. Land Revenue Act, s 111 643 

U. P. Land Revenue Act (III of 1901), 

S. 44 —Settlement Record, continuous entry in, 
whether controvertible. 

Continuous entries in a Settlement Record are not 
incontrovertible and can be shown to be incorrect. 
U P B R Anapur Estate v. Debi Ghulam, i U. 
P. L. R (B R 14 230 

-— S. I 1 I —Revenue Court, i.rder by, refus¬ 


ing partition. See Co-sharers 

S. Ill (b) —17. P. Court of Wards Act, 


(IV of 1912^, 8. 51— Order by Revenue Officer 

directing institution of civil suit -Notice to Court 
of Wards -Suit brought before expiry of two months, 
maintainability of. 

The appellant, who filed objections in a partition 
case instituted by the Court of vVards, was on 4th 
March 1911 ordered, under section 11 • of the Land 
Revenue Act, to institute within three months a 
suit in the Civil ourt for the determination of 
the question in dispute Oa 20th May 191** he 
gave notice to the 'Jollector a3 required by section 
64 of the U. P- »^ourt of VVards Act and nine days 
later instituted the suit in the Civil Court: 

Held, that there was no reason for dispensing with 
the express provisions of section 54 of the U. P. 
Court of vVards Act, and as it was in no way 
impossible for the appellant to hive cimplied with 
that seotion aud yet hive brought his suit within 
the time allowed, the suit was rightly dismissed. 
O Ram Deo Singh v. Deputy Commissioner, Sultan- 
pur, 22 0. C. 147 643 

- s. 150, scope of — Attachment—Release of 

property in favour of particular person, whether 
authorised. 

Property attached under section 150 of the U P. 
Land Revenue Act cannot be released in any 
particular person’s favour. The section contemplates . 
tbo removal of an attachm3ut, but provides for nj. 


U. P. Land Revenue Act— concld. 

inquiry or decision as to who is entitled to hold the 
property after release. UP 3 R Husain Aka 
Begum v. Ruqaiya Bf.gum, 1 U. P. L. R. (B. R ) fi 

153 

-s. 233 (k) — Partition proceedings affect¬ 
ing minor represented by guardian, whether can be 
challenged. 

Where in imperfect partition proceedings under 
the U P Land revenue Act a minor is represented 
by a guardian and no question of title is raised on 
his behalf, it is not open to him to challenge 
those proceedings subsequently by suit O Pateshwar 
v. Ajodhia, l U P L R (J C.) 9 123 

- S. 233 (k) -Partition proceeding- Civil 

suit, maintainability of. 

Section i-<3 k of the Land Revenue Act bars a 
civil suit if the plaintiffs were parties to the partition 
and were properly represented, but no r - if they were 
not parties or were not properly represented. 
O Zaibunnissa v. Hasabatunnissa, i U. P- L. IL 
J. C.» I; 22 0 C. 124 162 

U. P. Municipalities Act (II of 1916), 

SS. 19 to 26 -Election petition — Petitu n by 
unsuccess)ul candidate to unseat several successful 
candidates, whether permissible—Cause of action. 

It is competent for an unsuccessful candidate at 
a Municipal election, petitioning against the election 
of more than one successful candidate, to join in 
one petition a claim that all or any of the candidates, 
being more than one, be unseated. A Mohammad 
Abdul Baqi Khan v. 8iraj-ul-Hasan, i7 A. L. J. 
844 67- 

- -SS. 298 (C), 318, 321 — Bye-laws 

relating to dangerous and offensive trades — License, 
whether can be refused arbitrarily —Remedy of 
person aggrieved — Injunction, suit for, whether , 
maintainable—Jurisdiction of Civil Courts. 

A Municipal Board would not bo justified in 
refusing to grant a license properly applied for, 
under the bye-laws relating to dangerous and 
offensive trades, not on any grounds of public safety, 
health or public convenience, but merely in order to 
secure an advantage to itself in a dispute about a 
question of title with another person. 

Under the U. P. Municipalities Act of 1416 the 
jurisdiction of the Civil courts is limited by the 
provisions of sections ills and 32 1 of the Act. 
Under these sections the only remedy of a person 
who considers himself aggrieved by a bye-law made 
under section 29* of tho Act is by way of 
appeal to the higher uiitnority referred to in seotion 
3.o of the »ct, but it is by no me .ns equally clear 
that a suit would not lie for an injunction to compel 
a Municipal Board to grant the plaintiff a license 
for carryijg on a particul. ,, '*n a particular 

spot, provided al.vavs that tuw r * prepared 

to take out the license subject to all the con¬ 
ditions prescribed by the oye-laws and could satisfy 
the -.ourt that the Municipal Board dad refused him 
the license for reasons wholly unconnected with the 
public health, safety or convenience. A MannCA v. 
Emperor, 20 Cr. L. J. 7u5; 17 A L. J. 976 735 

U. P. Rent Act (XII of 1831), s. 9- 

Occupincy right—Hindu widow, rights of, extent 
of —Revision—Lower Court following wrong authority, 
effect of—Illegality. 
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Inasmuch as under section 9 of the U. P. Rent 
Act of 1881 an occupancy right devolved us if it 
were land, the interest of a Hindu widow who 
succeeded to an occupancy holding while that Act 
was in force was a mere life interest. 

Where a Court relies for its decision upon the 
judgment of a superior Court, which is no authority 
for the proposition set up by its decision, it acts 
illegally in the exercise of its jurisdiction, affording a 
ground for interference in revision. U P B R 
Maiiabir Lal v Girja Prasad, I U. P. L. R. 
(B. R ) 21 438 

- s. 10 —Sir, usufructuary mortgage of — 

Proprietor, whether acquires exproprietary rights — 
Occupancy rights, acquisition of — Ejectment. 

A zemindar w'ho makes a usufructuary mortgage 
of his sir land does not lose or part with his proprie¬ 
tary rights and does not, therefore, acquire any ex- 
proprietary rights in the sir; the character of the sir 
in the hands of the mortgagee remains unchanged, 
and, as a sub-tenant of such land cannot acquire occu¬ 
pancy rights therein, he is liable as such to bo 
ejected. U PBR Ram Sarup v. Zalim Singh, 

1 U. P. L. R. (B R ) 17 456 

Unlawful assembly, common object of— 
Evidence. See Penal Code, s. 147 494 

Vakil embarking on commercial transaction 
should inform High Court 638 

Vendor and purchaser — Agreement to sell 

— Subsequent discovery of defect in vendor’s title 
—Mortgage created by third larty before date 
of agreement—Enquiry, claim for, by purchaser 
before completing sale—Rescission by vender, legality 
of—Specific performance and enquiry into title, 
right of purchaser to—Contract Act (IK of 1872,), 
ss. 39, 64 —Specific Relief Act (I of 1877.), ss. 12, 
18, 35. 

A purchaser, under a contract of sale, is entitled 
to a good and marketable title. If the title is 
found to bo doubtful, so as to require investigation, 
ho cannot bo compelled either to rescind the 
contract or to accept without investigation, the 
doubtful title. Ho may sue for specific performance 
of the contract and ask for an enquiry into the 
titlo by the result of which he will he bound. 

E. ontored into an agreement to sell her house to 
Oosman Sait A Co. for consideration, towards 
which the latter paid her fis*. GLO as earnost-monoy. 
Ope of the conditions was, ..t the sale was subject 
to" good titlo and the advaheo was to be refunded 
if the titto was found not to bo in order. Before 
tho date fixod for completion of the sale, the pur¬ 
chasers discovered that thd vendor’s grandson, in 
whoso fav''"" 1 “er had created an estate in 

remaidaei, nuu, phor to tho dato of tho agreement 
created mortgages on tho house. On tho vendor’s 
requiring tho purchasers to complete the purchase, 
the latter replied that they deferred performance 
pending an enquiry into the mortgages. There, 
upon tho vendor rescinded the contract, stating that 
tho mortgagor had no titlo 'and offored to 
indemnify. Both parties brought suits, tho pur¬ 
chasers for specific performance and tho vendor for 
rescission of tho contract: 

Held, (1) that tho vendor was not justified in 
r#scmdiug the contract, or in calling on tho pur- 


chasers to complete the contract within a stated timo 
without further investigation-. 

t2> that the purchasers were entitled to sue for 
specific performance and an enquiry with a view to 
clearing up the questiou of title. FV1 Madura- 
Chettv v Babu Sahib 971 

Vizagrapatam Agency Rules, rr. I 7, 

19, 20 — Appclla te judgment of Assistant Agent- 
High Court, power of, to direct review under r. 20 — 
Remedy of aggrieved party. 

Under tho Vizagapatam Agency Rules the only 
course open to a party dissatisfied with an appellate 
judgment passed by an Assistant Agent is to appeal 
to the Agent uuder rule 17, and not to move the High 
Court to direct a review under rule 20, as, for the 
purposes of that rule, the judgment of tho Assistant 
Agent cannot be treated as passed by tho Agent. IY1 
Kirat Chund Sinuh v. Maharaja ok Jeyore, 9 L. W. 

533 694 

Void. See Provincial Insolvency Act, ss. 36,37 

519 

Waiver Of right, proof of. See Punjab 
Pre-emption Act, s. a 563 

-, what constitutes See Ignorance of right 

503 

Wajib-ul -arz, entry in, us to custom, whether 
binding on tenants. See Custom, extinguish¬ 
ment OK 869 

-, entry in, construction of—Hindu widow, 

power of, to make adoption—District Gazetteer, 
evidentiary value of. 

An entry in a wajib-ul-arz empowered a Hindu 
widow to adopt a son, but was silent on the point of 
tho authority of her husband: 

Held, that tho proper construction of tho outry 
was that tho widow was given tho ordinary power 
to adopt with tho authority of her husband. 

A passage in a District Gazetteer describing tho 
lincago of one of tho leading families of tho district 
cannot supply tho want of a pedigree showing the 
family and tho members of it. O Balmakund v. 
Bishwa Path Sinoii, 6 O. L. J. 337 851 

Water, flow of, from higher to lower level — 
Higher and lower owner, rights of. See Ease- 
mem r, natural 128 

Will 30 years old—Presumption—Registration, 
effect of. See Evidence Act, s. 90 837 

workman’s Breach of Contract 
Act (XIII of 1859), s. I, scope of — 

Advance to be paid off from wages, effect of. 

Tho Workman’s Breach of Coutract Act rolatos to 
contracts in which workmen have received advances 
of money on account of tho work which they 
have contracted to perform, and has no application 
to a contract of service for a term of years accom¬ 
panied with an advance of money which may be 
paid off from tho wages tho workman is to earn, 
as such a contract is not ono made on account of 
tho work which he has contracted to perform. B 
Ramkuishna Haiuuhaoo Vadke v. Emprrob, 21 
Bom. L. R. 753; 20 Cr L. J. 701 669 

-S. I , scope of Act —Contract to be performed 

outside British India—Jurisdiction of Magistrate to 
take action. 

A contract to be performed outside British India 
doos not come within the purview of the Workman's 
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Breach of Contraot Act. L 
Saw Shin, 20 Cr. L. J. 576 


B Po Thit, S. v. Ma 

64 


— SS« 1 1 2 —Complaint against workman, 
dismissal of. See Criminal Procedure Code, s. 250 

o 58 

-S. 2, scope of—Contract Act (IX of 1872), 

ss. 16, 19 A Contract induced by undue influence, 
breach of—Jurisdiction of Magistrate. 

It is only where a contract between an employer 
and a workman is broken by the latter without 
lawful or reasonable excuse, as provided by section 
2 of the Workman’s Breach of Contract Act, that the 
employer has the right to have recourse to the 
Criminal Courts for the enforcement of the contract. 
A contract which is liable to be avoided or broken 
as haviog been obtained by undue influence under 
sections ;6 and 19A of the Contract Act, cannot be 
so enforced. B Kokdia Gopai. Katkari v. Emperor 
21 Bom. L. R. 1090, 20 Cr. L. J. 673 


S* 5 ** otification restricting jurisdiction 
of Magistrates, validity of—Advance made at one 
place—Complaint preferred at another—Jurisdiction 
of Magistrate to entertain complaint. 

Where a notification of the Local Government 
specially appoints all Magistrates of the First Class 
to exercise the powers vested in a Magistrate of 
Police under the Workman's Breach of Contract Act 


and where by a subsequent notification the exercise 
ot the power so conferred is restricted to those cases 
only in which an advance of money was made or 
the work was to be performed within the local 
limits of the ordinary jurisdiction of such Magistrates, 
the latter notification does not take away any of 
the powers of such Magistrates: it merely forbids 
the exercise of the powers in a class of cases with a 
view to a distribution of the business, and is conse- 
quontly not ultra vires. 

A firm having its head office at Karachi made a 
complaint to the City Magistrate at Karachi against 
workmen who nad received an advance for work to 
be done at Hala in the Hyderabad District. The 
City Magistrate returned the complaint for pre¬ 
sentation to the proper Court. In an application for 
revision to the Judicial Commissioner it w-as con¬ 
tended that the Magistrate was wrong in returning 
the complaint: 


. • - - J — -giuvAMw rruo 1 1 LTIi U 111 

refusing to entertain the complaint, that the com- 
plaint should have been presented to the nearest 
Magistrate empowered, in the local area in which 
the alleged offence occurred, to entertain the com- 
plaint and that that Magistrate was the First Class 
Magistrate at Hala and not the City Magistrate at 
Karachi. S Ram Ratanchand v. Piru Kiiav 
Mahomed, 18 S. L. R. 93; 20 Cr. L. J. 731 891 
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Appeal faom Appellate Decree No. 912 

of 1917. 

Maroh 31, 1919. 

Piesen —Justice Sir Asutosh Cbaudhuri, Kt. 
Sheikh GOKARADD1— Defendant No. 1 — 

APPELLANT 

t ersus 

HASAIN KARIKAR and others — 

Respondents. 

Muhammadan Law-Gift — Muslia, doctrine of, 
applicability of—l)mee*, share* of, ascertainable, effect 
of — Procedure—Point not raised in pleadings, whether 
can be argued. 

The M-ihammadan Law d^ctrino of Musha is 
not applicable to a gift where the share of each of 
the donees can bo ascertained, [p. 2, col. 2.] 

A Court ought not to allow a point to bo argued 
before it which is not founded on facts, and in 
rospcct of which no dolinito issue is raised [p. 2, 
ool. 2.] 

Appeal against the deoree of the Subor¬ 
dinate Judge, 3rd Court, Daooa, dated the 
29th of January 1917, modifying that of 
the Munsif, 1st Court at that place, dated 
the 22nd of May 1916. 

FACTS appear from the judgment. 

Babu Qopal Ohandra l)a$, for the Ap¬ 
pellant.—Defendant No. 1 is the appellant. 
The appeal arises out of a suit for reoovery 
of joint possession. Plaintiff’s case is that 
the lands belonged to Saber and that these 
were gifted away in his widow’s favour as 
also in favour of a foster-son. Plaintiff 
purchased them from the latter. Defendant 
No. A is the son of Saber. The question 
to be deoided is whether there can be a 
valid gift of a property capable of partition 
and secondly, whether the gift is valid, 
when there is no delivery of possession, 
under tbe Muhammadan Law. If the doctrine 
of Musha be applicable, then the whole 

1 


gift fails. There cannot be joint gift in 
favour of two persons unless the properties 
were partitioned by the donee. See Wil¬ 
son’s Digest of Muhammadan Law, page 3*9, 
section 312. There has not been a subsequent 
gift either which could have validated the 
gift. The joint gift is invalid if the pro¬ 
perty is oapable of partition and is not 
actually partitioned. As regards my second 
point, it has been found by the lower Court 
of Appeal that there has been no delivery 
of possession. Refers to Ibrahim Qoolam 
Ariff v. Saiboo (1), Abdul Azizs, Fateh Ma¬ 
homed (2). The subjeot-matter of these 
gifts is oapable of partition, as they are 
cultivable lands. Even if a suit for parti¬ 
tion is brought now, I submit that would 
not be maintainable. 

Babu Surendra Nuth Ouha, for the Respond¬ 
ent.—The points taken by my learned friend 
are now being for the first time raised in 
second appeal. There were not sufficient 
materials on the record for the Court to 
come to a deoision on the points now urged. 
As regards the scope of the applicability 
of the doctrine of Musha, I would draw your 
attention to Ibrahim Qoolam Arif v. Saiboo 
(l) where it has been held that the doc¬ 
trine ought to be restricted in its use in 
progressive societies. 

Bibu Qopal Ohandra Das , in reply. 

JUDGMENT.—This suit originally was 
f jr the possession of 8 annas share in plots 
Nos. 1 to 6 and for the whole of plot No, 7. 
The learned Subordinate Judge held that 
the plaintiff was not entitled to possession of 

(1) 35 C. 1; 4 A. L. J 672; 11 C W. N. 973; 9 Born. 
L. R. 872; 17 M. L. J. 408; 6 0. L J. 695; 34 I. A. 167j 
2 M. L. T. 479; 4 L. B. R. 161 (P. C.J. 

(2) 9 Ind Caa. 635; 38 C. 618; 15 0. W. N. 541; 13 

C. L, J, 492, 











INDIAN CASES. 



LIAR BAKH3H SIKG3 V. N1GINDR1 BAEADUft SINGH. 


plot No. 7, aDd the appeal now relates to 8 
annas of plots Nos I to 6. 

These plo's of land belonged to one 
Saber, the father of defendant No, 1. He 
made a heba of these plots in favour of 
his widow Sabani Bibi and a foster-son of 
the name of Karan. The defenoe origin¬ 
ally was that the heba was executed 
under the undue influence of Sabani Bibi 

at a time when the defendant was not 
present. 

The learned Munsif held against that 
contention and after having dealt with the 
case made by the defendant upon that 
question he added that the defenoe was 
improved at the trial and in the arguments 
by introducing oertain objections. One of 
these objections was that the gift was 
invalid on the principle of Masha. He 
held that the objection was not a purely 
legal objection but one in which faots had 
to ba found. He appreciated that each a 
point required to be rejected, specially as 
no suoh issue was raised, but unfortunately 
he dealt with it. The Subordinate Judge held 
that the doctrine of Masha was not appli - 
cable to such lands, baoause the shares of 
eaoh of the donees oould be ascertained. 
The donees, as I have said, were the widow 
and the foster-child. 

There is no question in this case that 
possession was given to the donees. The 
foster-child being an infant, the widow aoted 
as the natural guardian. Although there 
is no distinot finding that there was ap¬ 
propriation of the rent derived from these 
lands in equal shares by the mother and 
the foster-ohild, yet there is no doubt 
that the shares are easily ascertainable. 

I he Privy Counoil has laid down that the 
dootrme relating to the invalidity of gifts 
of Musha is wholly unadaptel to a progres 
sive state of society and ought to be 
oonfintd within the striofe-t rules. The 
Courts have gone far bayond the strict 
rules. They have not applied the dootrine 
in the case of undivided Zemindaries where 
the proprietor of eaoh share was entitled 
to collect a definite fhare of the rents. 
They have not held it to apply to the case 
f an undivided house in big commercial 
towns like Rangoon. Why that rule must 
b*3 applied to the six plots of land held 
by the mother and the foster-child. I 


cannot understand. They are praotioally 
jointly interested. 1, therefore, agre9 
in holding that when the shares of eaoh 
of the donees can be ascertained, the doc¬ 
trine ought not to be held applicable.^ I 
ought to add that I think it extremely 
undesirable for the trial Court to deal 
with points of this oharaoter started 
without any foundation of faots and without 
any definite issue being framed. They ought 
to be rejeoted and not allowed to be argu¬ 
ed. To allow them may be prejudicial 
to the parties oonoerned. 

The appeal is, therefore, dismissed with 
oosts. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Secdxd Civil Appeal No. 123 of 1918. 

Maroh 4, 1919. 

Present. — Mr. Daniels, A. J. C. 

Babu HaR BAKHSH SINGH— 
Defendant No. 2 —Appellant 

versus 

Babu NAGINDRA BAHADUR SINGH — 
Plaintiff and ALOP1 DIN SINGH— 
Defendant No. 1— Respondents. 

Oudh Estates Act (I of 1869^1, ss. 22, 23— Hindu 
Law—Succession to no/i-talukdari property of talukdar, 
regulation oj — Law, applicable—Impartibility—Custom 
— “Ordinary laic," whether includes custom—Burden 
of proof. 

Succession to the non-talukdari self-acquired pro¬ 
perty of a Hindu talukdar , entered in List II of the 
lists prepared under the Oudh Estates Act, is 
governed by the ordinary rules of Hindu Law, and not 
by the special rules laid down in the Act; in other 
words, in the absence of any custom established to 
the contrary, such property descends to the nearest 
collateral relative of that talukdar as against a 
remoter relative representing the senior lino, (_p. 3, 
col. 2.] 

It does not follow that because there is a custom 
of impartiality in a family, therefore there is a 
custom involving an order of descent different from 
that recognised by Hindu Law, nor can any such 
detailed custom be presumed from the mere fact of 
impartibility. Impartiality is a form of property 
perfectly well known to Hindu Law. [p. 3, col. 2.J 
The words “the ordinary law to which members Q f 
the intestate’s tribe and religion are subject", in 
section 23 of the Oudh Estates Act, include a custom 
where one is made out, but it is for the person who 
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Alleges a custom varying the ordinary law to establish 
it and, unless he docs so, the ordinary personal law 
will prevail, [p. 3, col. 2.] 

Appeal from the deoree of the District 
Judge, Rae Bareli, dated the 22nd January 
1918, confirming that of the Subordinate 
Judge, Partabgarh, dated the 4th August 
1917. 

The Hon’ble Syed Wazir Hasan, for the 
Appellant. 

The Hon’ble Pandit Ookaran Nath Misra , 
Babus Swendro Nath Roy, Parmeshicar Dayal , 
Atoadh Behari Lai and Pandit Gadadhar 
Prasad, for Respondent No. 1. 

JUDGMENT.—This appeal relates to a 
house which was the non-taluk lari self* 
acquired property of Bajrang Bahadur 
Singh, the last male owner of the Biispur 
Estate in the Partabgarh district. The estate 
i9 entered in Lists I and II, t. e. % it is 
one which by family oustom prior to the 
13th February 1855 ordinarily devolved 
on a single heir. The first talukdar after 
the passing of the Aot was Siltanat 
Bahadur Singh. He was succeeded by his 
son Bajrang Bahadur Singh, who died in 
1900. Bajrang Bahadur Singh wa9 succeeded 
by his two widows Harnath Kuar and 
Sartaj Kaar, the la9t of whom died in 
1916. Oo the death of the widows there 
were two collateral relatives of Bajrang 
Bahadur Singh in existence: 

(1) Babu Alopi Din Singa, the Dearest 
collateral who has sold his rights to the 
plaintiff respondent. 

(2) Babu Har Bakhsh Singh the dsfen 1 iut* 
appellant, who though two degrees farther 
removed from the deoeased than Alopi Din 
Singh represented the senior line. 

Babu Har Bakhsh Singh being the nearest 
agnate succeeded to the taluka in accordance 
with clause (10) of section 22 of Ait I of 
1869 as amended by the Oadh Estates 
Amending Act, 1910. He also obtained 
possession of the house in sait. This house 
is valaed at only R»i. 2,ODD, bat the case 
has been elab irately argaed and it is stated 
that it is being fought as a test case. 

The memorandum of appeal consists of 
eight paragraphs but it has besn argaed on a 
single issue, namely, whether Alopi Din Singh 
was entitled to succeed to the estate as being 
the nearest heir of Bajrang Bahadur Singh 
under Hindu Law. Theliarnad Advocate for 
the appellant accepts the following aenteuoe in 


the lower Court’s judgment as oorreotly 
stating the issue he wished to argue - 

"l have, therefore, to see what law is 
applicable to the oase, -whether Hindu Law 
or the oustomary law of succession.” His 
argument is, 

(1) that as a List It estate is by definition 
an estate in which there is an ancient oustom 
of impartibility, the inheritance must neces¬ 
sarily be regulated by oustom and not by 
Hindu Law; 

(2) that there i9 a presumption that the 
Don dalukdari and talukdari property descend 
to the same person, and 

(3) that both on ground (2) and because 
the defendant is in possession, it was for 
the plaintiff to establish affirmatively a 
nnatnm entitling him to succeed. 


The fallacy of this argument is obvious. 
There is admittedly no evidence to prove 
any custom regulating the mode of descent 
in this family. It does not follow that because 
there is a oo3tom of impirtibility, therefore, 
there is a custom involving an order of 
desoent different from that recognised by 
HinduLaw, nor oan any suoh detailed oustom be 
presumed from the mere faot of impartibility. 
Impartibility is a form of property perfectly 
well known to Hindu Law and the principles of 
succession to it have been laid down by 
the Privy Council (sic) in Subramanya Pandya 
Ohokka Talavar v. Siva Subramanya Pillai 
(l) and in other oases. Under section 23, 
Aot I of 1869, whioh governs^ the present 
oase, succession is regulated by ‘ the ordinary 
law to whioh members of the intestate’s 
tribe and religion are subject.” It is not 
disputed that the ordinary law includes a 
oustom where one is made oat ; vide Bhai 
Narindar Bahadur Singh v. Achal Ram (2) 
and Parbati Kunwar v. Ohandarpal Kunicar 

(3). But it is for the person who alleges a 
custom varying the ordinary law to establish 
it and unless he does so, the ordinary personal 
law will prevail. 

I am not sure how far an argument is 
drawn by the appellant from the rule of 


(1) 17 M. 316 at p. 325; 4 M. L. .T. 152; 6 Ind. 
Dec. (n. s.) 2 19. 

(2) 20 C. 049 (P. O.): 20 I. A. 77; 6 Sar. P. C. J. 
3t0; 17 Iiul. Jur. 3 «9; Ratiquo & Jackson’s P. C. No. 128; 
10 Ind. Dec. (n. b ) 439 P.C.). 

(3) 4 Ind Cus. 25; 31 A. 457} 10 0. L. J. 216; 6 A. 
L. J. 767; 13 C. W. N. 1073; 11 Bom L R. 890; 13 
0. C. 304; 19 M. L. J. 095; 30 l. A. 125 (P. C ). 
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primogeniture ad ipted in oases falling unler 
olauses (l) to (10) of section 22, but so 
far a* he relies on this, it is only necessary 
to remark that these provisions have 
nothing to do with custom but are statutory 
provisions applying to all List il estates 
without regard to the nature of the custom 
previously governing them. 

In view of these considerations the 
question at issue between the parties 
appears to admit of but one answer, but 
as the appellant’s oase has been argued 
ohiefly on authority, it is desirable briefly to 
oonsider whether there is any recorded 
deoision whioh conflicts with this view. 
The appellant relies ohiefly on the case of 
Murtaza Husain Khan v. Mohammad Tasin 
Ali Khan (4) deoided by the Privy Counoil 
in appeal from a deoision of this Court 
reported as Yasin Ali Khan v. Murtuza 
Husain Khan (b). The parties belonged to a 
Muhammadan family in whioh a custom of 
primogeniture applying to the talukiari 
property was definitely proved by the evidenoe. 
The qiestion arose whether it oould be 
presamed to extend to the non -talukdari 
property. Their Lordships pointed out that 
among Hindus there were two kinds of 
property, ancestral and acquired, whioh 
were subjeot to different modes of devolution 
where there were no lineal descendants; 
There was no such distinction among 
Muhammadans, whose law only recognises 
one kind of property and one rule of succes¬ 
sion. Among Muhammadans, therefore.it was 
for the person who asserted that the non- 
talukdari property followed a different rule 
of succession to prove it. This oase is clearly 
no authority for a suit — 


(1) whioh is between Hindus, and 

(2) in which no oustom of primogeniture 
is proved at all. 

If this oase, on whioh the appellant 
ohiefly relies, fails to assist him, it is hardly 
necessary to oonsider any other. Thakur 
hhri Singh v. Thakur Baldeo Singh (fi) related 


to property admitted on both sides to be 

(4) 36 Ind. Cas. 299; 19 0. C. 290; 20 M. L. T. 362 
14 A. L. J. 1083; 18 Bom. L R. 88J; 31 M L. J. 804 
38 A. 652; (1916) 2 M. W. N. 555; 25 C. L. J 1 
1 P. L. W. 122; 21 0. W. K. 410; 4 0. L. J. 8; 4 l I. a! 
269 (P. 0.). 

(5) 22 Ind. Caa 577; 16 0. C. 290. 

(6) 10 C. 792 at pp. 808, 607 (P. C.) ; 11 I A 135- 

8 I « d J ur -3 31; 4 Sar. P.C.J. 628; Bafique & Jacksons 
P. C. No. 79; 6 Ind. Deo. (.v. a.) 531. 


impartible. A9 far as this Court is concerned, 
Ghisa Singh v. Thakur Ga raj Singh (7) 
is a direct authority in favour of the respond* 
eot. The Privy Oounoil case of Janki Pershad 
Singh v. Litarka Pershad Singh (8) (the 
Ranimau case) is also in respondent’s 
favour. It is true that that oase was 
deoided on the question whether the non* 
talukdari property had been incorporated 
with the taluka, whereas in this Court the 
appellant does not plead incorporation, but 
the deoision dearly imp’ies that in the oase 
of properly not incorporated the ordinary 
law of inheritance applies. 

The deoision of the lo^er Court is, in 
my opinion, oorreot and I accordingly dismiss 
the appeal with ocsts. 

Appeal dismissed. 

( 7 ) 33 Ind. Cas. 371; 18 0. C. 239; 3 0. L. J. 45. 

(8) 20 Ind. Cas 71; 16 () C. 216; 35 A. 391; 25 M. 
L. J. 34; 14 M. L T. 110; 17 C. VV. N. 1029; 18 C. L 
J. 200; 11 A. L. J. 818; (1913) M. VV. N. 630; 15 
Bom. L. R. 853; 40 I. A. 170 (P. C.). 


CALCUTTA HIGH COURT. • 
Role Nisi No. 173 of 1919. 

May 9, 1919. 

Present:— Sir Lancelot Sanderson, Kt., Chief 
Justice, Mr. Justice N. R. Chatterjea 
and Mr. Justice Walmsley. 

JITENDRA NATH CHATTERJEE — 
Defendant—Petitioner 

versus 

ASOKE NATH MITTER— Plaintiff- 

Opposite Partt, 

Civit Procedure Code (Act V of 1908), 8 . 115, 0. 
XXXIX , r. 7 (1) (a)— Suit to redeem pledge — Order 
on pledgee to produce articles pledged, whether can 
be made after he has parted with articles- Revision — 
Iligh Court, power of, scope of—Time fixed by lower 
Court for doing certain act, whether can be extended. 

Certain articles of jewellery were pledged by the 
plaintiff with the defendant. In a suit to redeem 
the articles the defendant pleaded that, in consequence 
of a settlement between the parties, the plaintiff had 
abandoned his right to redeem and the articles 
m question belonged to the defendant, and that 
the latter had been dealing with them as his property 
ha\ ing sold some, broken up others and raised money 
on some of them. On the application of the plaintiff 
the trial Court made an order requiring the defend¬ 
ant to produce iu Court the articles iu suit within 
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one month. Tho defendant moved the High Court 
in revision, urging that the trial Judge had no juris¬ 
diction to make the order in question, inasmuch as 
the articles were not in the custody or possession of 
the defendant at tho time tho application was made: 

Held, that, although the articles were not in the 
custody or possession of the defendant, he neverthe¬ 
less was in a position to redeem them and produce 
them in Court, and that consequently the trial Court 
had jurisdiction to make the order for their pro¬ 
duction under Order XXXIX, rule 7 (0 ( a \ °f the 
Civil Procedure Code [p. f\ col. 2 ] 

In exercising the special powers given by section 
115 of the Civil Procedure Code it is not for the High 
Court to enter into the question whether upon the 
facts a particular order is right or wrong. [p. 6, 
ool. 2.] 

Qu.vre, — Whether tho High Court, as a Court of 
Revision, has the power to extend the time fixed by 
a lower Court for tho doing of an act by one of the 
parties. 

Role against the order of the Sub Judge, 
First Court, 24 Perganas. 

FACTS appear from the judgment. 

Mr. B. Ohukerbutty (with him Babits 
Biraj Mohan Mojumdar and Ramenara 
Mohan Mojumdar) , for the Petitioner, urged 
that the order made under Order XXXIX, 
rule 7, of the Civil Prooedure Code requir¬ 
ing the petitioner to produoe the artioles 
and to pla^e the same in the ou6tody of 
the Court was without jurisdiction. First 
of all, according to the defence the 
artioles were the property of the defendant, 
so without a determination of that point 
the order under Order XXXIX, rule 7, 
could not be made. 

[Sanderson, C. J.-The Court may make 
an order for the inspection of the property 
which is tho subject matter of the suit, or 
as to whioh any question may arise therein.] 

Yes. But the plaintiff must establish a 
primi facie title to the property. 

Then, the defendant dealing with the 
property as his own was not in possession 
of all the artioles in question. The artioles 
had been pledged to a third person. The 
Court could not ask the defendant to 
produoe that whioh was not in his posses¬ 
sion. In requiring the defendant to produoe 
that whioh was not in hi3 possession or 
oontrol, the Court aoted without jurisdiction. 
The order should not have bsen made unless 
it was found that the defendant was liable to 
produoe the ornaments in question. Tne 
artioles were dealt with by the defendant on 


Civil Prooedure Code, to assume that the 
plaintiff was entitled to have the production 
of those artioles. Further, there was no 
question of preservation of property involved 
in this oase. 

[Sanderson, C. J.—The question is whether 
the order can be revised under seotion 115, 
Civil Prooedure Code.] 

In making the order the learned Sub¬ 
ordinate Judge aoted without jurisdiction. 
The order, though interlooutory, oould be 
revised under seotion 115. Referred to Gobind 
Mohun Boss v. Kunja Behary Doss (1) and 
Bankey Behari v. Ram Bahadur (2). 

Mr. C. G. Ghose (with him Baba Surendra 
Madhab Mullick), for the Opposite Party, 
submitted that under Order XXXIX, rule 7, 
olause (a\ the plaintiff was entitled to 
an order for the inspection as well as for 
the preservation of the property. The 
Court below rightly made the order, and 
as no question of jurisdiction was involved 
in the oase, it oould not be revised under 
seotion 115. The Court below had jurisdic¬ 
tion to make the order and it did exeroise 
that jurisdiction. The order was an inter¬ 
looutory order, and the trend of deoisioDS 
showed that suoh order should not be 
revised unless it was absolutely necessary 
to meet the ends of justice: Mulla’s 
Civil Prooedure Code, 6th Edition, page 246. 

JUDGMENT. 

Sanderson, C. J.—In this oase a Rale 
was issued calling upon the opposite party 
to show cause why the order complained 
of should not be set aside or why 
such other order should not be passed as to 

this Court might seem 6t. 

The order in question was an order 
made by the learned Subordinate Jadge 
of 24-Parganas to this effect: “The defend¬ 
ant appears to have pawned some of the 
artioles in suit (that is 6 chooris set with 
atones). He must make arrangements to 
produoe the same in Court within a month.” 

The suit was one in whioh the plaintiff 
was claiming a right to redeem certain 
artioles whioh he had pledged with the 
defendant. 

One of the defondant’s defenoe wastlat 
the plaintiff had no right to redeem the 
articles, inasmuoh as there had been a 


an assertion of his right to them. Theques- o) 4 Ind. Cns. 364; 10 C. L. J. 407; 14 C. W. N. 147. 

tion wa 3 one of title. It was a material (2> 44 Iml.Cus.891} 4 P.L. W.281; (1918) Pat.223; 

irregularity within the meaning of.seotion 115, 4 ?. b. J* 191 * 
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settlement between the parties and as a 
part of that settlement the plaintiff had 
abandoned his right to redeem and that 
consequently the articles in question were 
the property of the defendant. 

In that suit the plaintiff made an 

application asking that the defendant should 
be ordered to produce in Court theunredeeraed 
portion of the pledged artiolep, and that 
the same should b? piaosd in theoistidy 
of the Court and, then there was an 
alternative relief asked, with which I need 
not deal. In the petition the phintiff 
alleged, amongst other things, that he 
believed that the defendant had b 3 en wrong, 
fully dealing with the ornaments and had 
parted with the possession thereof. 

The defendant asserted that since the 
adjustment of the suit, that is the alleged 
settlement to whioh I have already 
referred, the defendant had been dealing 
with the jewellery as his own property 
having sold some of them, broken up some 
others and sold in part and raised money 
for his own purposes on a few of them 
along with other jewelleries 

It does not appear from lhe affidavit 

what the particular articles whioh the 

defendant said he had pledged were, but 

we are informed by the learned Counsel 

for the plaintiff that the defendant stated 

in the lower Court that the articles whioh 

he had pledged were six chooris and it 

!? obvious that the learned Judge must 

have had some statement of that kind 

before him, otherwise he could not have 

specified the articles in his order. There- 

fore, it must be taken for the purpose of 

this case that the articles whioh the defend- 

ant had pledged along with other articles 
were six chooris. 


It is urged on behalf of the defends 
that the learned Judge had no jurisdiotic 
to make this order. The order was ma< 

under Order XXXIX, rule 7 of the Civil Pr 

oedure Code, the material pirt of whie 
•8 as follows: “1 The Court may, on tt 
application of any party to a suit, and o 
such terms as it ihinks 6t, 

(a) mike an order for the detentioi 
preservation or inepeotion of any propert 
which is the snbjeot.matter of snoh sni 

or as to whioh any question may aris 
therein It is nl°i r that the arHo]ea ; 

question are part of the subject- matle 


of the suit. But Mr. Chakerbutty, learned 

Counsel for the defendant, urged that the 

learned Judge had no jurisdiction to make 

the order inasmuoh as the six chooris 

were not in the oustody or pissession of 

the defendant at the time the application 
was made. 

In my judgment the first part of rule 7 
applies io the case where the articles are 
IQ the possession, custody or power of the 
party against whom the order is fought 
to be made. It is dear in my 
judgment that the articles in question were 
not in the custody or possession of the 
defendant. Therefore, the question is 
narrowed down to whether it can be said, 
upon the facts of this oase, that the 6 
chooris were within the power of the 
defendant in snoh a way that the learned 
Judge had jurisdiction to make an order 
on him to prodnoe them. 

The articles were pledged. One element 
of a pledge is that the pledgor has 
in the ordinary coarse a right to redeem 
the artioles pledged. It was not alleged 
by the defendant in any part of the 
affidavits that he was unable ' to redeem 
these artioles. It was not suggested that 
the time for redeeming had elapsed or 
that his pecuniary position was such that 
he ooull not redeem them, nor was it 
alleged in any way that he had no power 

to redeem them and produoe them in 
Court. 

Having regard to these facts and to 
the terms of the order of the learned 
Judge, I think that opon the faots of 
this oase it must be taken that the learned 
Judge satisfied himself that the defendant 
was in a position to redeem the 6 chooris 
and produoe them in Court. That being 
so, m my judgment the learned Judge had 
jurisdiction to make the order. If he had 

is at an end. It 
is not for us, when we are exercising 
the special powers given to us under 
section 115 of the Code of Civil Procedure, 
to enter into the question whether upon 

the faots of this oase the order was right 
or wrong. 

Fjr these reasons I think that the Rule 
should be discharged with costs. Hearing 
fee five gold mohurs. 

„f I v 9 . h °nu , add u that ° D the »PPl'oation 
Of Mr. Chakerbutty we indicated that we 

# “ ' • i ' ^ 


Vol. LIIl 


INDIAN OASES. 


HARDEO SINGH V. CHANDKA BAKH9H SINGH. 

had doubt whether we had power to extend 
the time for the production of the articles. 
We have, however, no doubt that upona 
proper application, the Court below will 
extend the time to suoh .period as it may 
think right. 

N. R. Chatterjra, J.— I agree. 

Walmslet, J.— I agree. 

Rule discharged. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 245 oe 1918. 

April 9, 1919. 

Present :—Pandit Kanhaiya Lai, J. C. 
HARDEO SINGH and others—Plaintiffs— 

Appellants 
i ersus 

CHANDKA BAKHSH SINGH and others 

—Defendants—Respondents. 

Co-sharers, position of-Joint land- -Possession, 
exclusive, for long time, effect of-Partition, suit Jor. 

Where land is in the exclusive possession of one 
co-sharer from a long time, the other co-sharers ot 
the village have no ritrht to disturb his possession 
except by means of a suit for partition, [p. 7, col. 2.j 
Maha Singh v. Bhoga, 7 O. C. 336 and Bhim Shankar 
Vat v. Oangu Dayal, ll 0. C. 355 , distinguished from. 

Appeal from the decree of the District 
Judge, Sitapur, dated 20th March 1918, 
reversing that of the Munsif, Biswan (Sitapur), 

dated 30th November 1917. 

The Hon’ble Pandit, Qokaran Nath Misra , 

for the Appellants. 

Mr. A. P, Sen, for Respondents Nos. 1 
and 2. 

JUDGMENT.—The dispute in this case 
relates to plots Nos. 109, 110 and 111 
khasra abadi. The allegation of the plaintiffs 
was that the defendants had made encroach- 
ments on the said land by making new con¬ 
structions thereupon within the last 5 or 6 
years. The constructions complained of consist 
of certain buildings said to have been ereoted 
by the defendants and certain cattle- 
troughs with pegs attached thereto built by 
them for lying their oattle. The defence 
was that the buildings in question existed 
from bO years and the plaintiffs had no 
right to have them removed. There was 
also a claim for the removal of a tree 
said to have been planted by the defend¬ 
ants on No. Ill khasra abfidi 5 or 6 years ago, 


The Court of first instanoe decreed the 

claim, holding that the constructions 
complained of had been made 8. years 
ago, on land which was till then in the 
exclusive possession of the plaintiffs, lne 
lower Appellate Court, however, dismissed 
the claim on the hire ground that the 
proper remedy of the plaintiffs was 
to apply for the partition of their share. 

There can be no doubt that where land 
is in the exclusive possession of one oo- 
sharer from a long time, the other oo sharers 
of the village have no right to disturb 
his possession except by means of a suit for 
partition. The khasra abadi shows that land 
No 110 was oocupied as nashisfgah or sitting- 
room of Bisram Singh, who is now represent¬ 
ed by the plaintiffs, and that Nos. 109 and 

111 were pieces of vacant land lying round 
about that sitting-room. No. 109 had stand¬ 
ing on it at that time fe will an.. 2 nim 

trees belonging to Biaram Singh and No. Ill 
was partly used by Bisram Singh as bis sahan 
and was partly lying waste, but beyond this 
there are no satisfactory indications of the 
plaintiffs having exercised any exclusive 
possession over those two plots. 1 he 
nashistgah appears to have fallen some years 
ago The Commissioner found the rains 
of a house existing there. Over portions 
of those mine the defendants appear to have 
built the room marked ABCD in the map 
of the Commissioner. As this room was 
built, according to the Courts below about 
8 years ago, the plaintiffs are entitled to 
He removal. But eo far as the other buildings 
go they stand on uftadu land and do not 
appear to have been in the exclusive pos- 
cession of the plaintiffs. No relief can be 
granted to the plaintiffs in regard to them 
after the lapse of 8 years from the date 
when possession was assumed over that 
land by the defendants. Being land origin- 
ally joint or in other words not in the 
exclusive possession of either party, the 
remedy of the plaintiffs, if any, was to seek 

P& Some oattle troughs appear to have been 
constructed between the plaintiffs house and 
the nashistgah close to one of the wilt trees, 
which, according to the khasra abadi, belong- 
ed to the predecessors in-title of the plaint¬ 
iffs. These oattle-troughs with the peg3 
appertaining thereto will also have to be 
removed. The decisions in Mafic Singh v. 
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Bhoga (1) and Bhim Shankai Bat v. Gonga 
Bayal (2), to whioh the learned Counsel for 
the defendants respondents refers, are inap 
plioable, baoause they relate to land whioh 
was lying vaoant before it wa9 built over by 
one of tbe co-sharers. The principle laid 
down in Sobha Singh v. Oat-ga Bakhsh (3 ) i 3 
more applicable to the oiroumstances of the 
present oa9e.. The decision of the Court 
below, whioh direotly permits a oo-sharer to 
assume possession of any land whioh had 
till then been in the exclusive possession of 
another oo-sharer, by building over it would 
have the effeot of interfering with tbe rights 
aocruing from long existing possession, 
whioh nothing but a partition can disturb. 

The appeal is, therefore, allowed and the 
olaim of the plaintiffs deoreed for possession 
of the land comprised in No. 11 j khasta 
abadi, so far asithasbaen enoroaohed on by 
the building marked ABCD in the map pre¬ 
pared by the Commissioner and the removal 
of the oattle-troughs and pegs constructed 
and 6xed on plot No. 109 khasra abadi dose 
to the imli trees belonging to tbe plaintiffs. 
The defendants will bs directed to remove 
the materials of tbe said construolioas within 
two months from this date. In oaso of 
failure, the plaintiffs will be entitled to have 
the constructions and pegs removed and 
oharge the defendants with the expenses of 
removal. The plaintiffs will, in the oiroum- 
stanoes, get half of their costs here and 
hitherto from the defendants, who will get 
half of their costs from the plaintiffs through¬ 
out. 

, . Appeal partly allowed. 

(1) 7 0. C. 336- 

(2) 11 O C. 355. 

(3) 4 0. & A. L. It. 349. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 17 of 1916. 

* September 24, 1918. 

Present: —Mr. Justice Shah. 

JANA APPA SU 1'AR— Dependant_ 

Appellant 

versus 

RAKHMA NARAYAN BADIGER- 

PL UNTIFF—RkSPONuEnT. 

Hindu Law-Succession -Full sister, whether should 
le preferred to half-sister . 

Under the Mitakshara as between a full sister 
ar.d a half-sister the former is the preferential 
heir to her deceased brother, [p. 9, col. J.J 


Seoond appeal from the deoision of the 
District Judge, Belgaum, in Appeal No. 16 of 
1915, confirming the decree passed by the 
Subordinate Judge, Chikodi, in Civil Suit 
No. 452 of 1913. 

Mr. 5. Y. Abhyankur (for Mr. S.R. Qokhale ), 
for the Appellant. 

Mr. Nilkant Atmaram, for the Respondent. 
JUDGMENT.—The question of law 
arising in this seoond appeal is whether as 
between a full sister and a half-sister the 
former i9 tbe preferential heir or both of 
them are heirs to their deoeased brother 
under the Mitakshara. Both ihe lower 
Courts have answered it in favour of the 
full sister. 

In support of the oase for the half- 
sister it is urged that neither in the Mitak¬ 
shara nor in the Vyavahara Mayukha is 
any preference shown to the full sister 
over the half sister, and that the preference 
of the whole to the half-blood under the 
Mitakshara is confined to brothers and 
nephews, as pointed out in Samat v. Amra 
(l) and Vithalrao v. Ramrao ( 2). 

There is apparently no decided oase in 
this Presidency direotly bearing on the 
point. The position of the sister as an heir 
has been considered in several oases : and 
it is not disputed before me that under tbe 
Mitakshara as under the Mayukha the 
sisters would b9 heirs, and that they would 
come in after the grandmother. The ground 
upon whioh the sister has been assigned 
this place as an heir under the Mitakshara 
has been a matter of some controversy 
and difference of opinion, as the judgments 
in Sakhar am soda shiv Adhikari v. Sitabzi 
(3), Kesserbai v. Valab Raoji (4), Mulji 
Purshotum v. Cursandas Natna (5) and 
Bhagwan v. Warubai (6) would show. The 
question, which I have to oonsider, relates 
to the preference of the whole to the half- 
blood, whatever the position of sisters as 

heirs may be in competition with other 
relations. 

It is clear that Yijnanesvara does not refer 
to sisters in his commentary relating to the 

(1) 6B. 394; 6 Ind. Jur. 637; 3 Ind. Dec. (n. s.) 
718. 

746 2) 24 B ‘ 317 ’’ 2 B0!U ’ L ' R ' 139; 12 Ind ' De °* (N * 

(3) 3 B 353; 4 Jnd. Jur. 81; 2 Ind. Dec. (n. s.) 236. 

(4) 4 B. 188? 2 Ind. Deo (n. s ) 633. 

15) 24 B. 563; 2 Bom. L. R. 721; 12 Ind Dec. (n.s.) 
SOB. 

(6) 32 B. 300, 10 Bom. L. R. 389. 
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order of suooessicm; and the ground upon whioh 
her position as an heir is determined may 
have some bearing upon the present question. 

I do not think, however, that it is neoessary to 
discuss these grounds. It is clear that if the 
word ' brothers” ( bhratra) used in Yajnaval- 
kya’s textand in tbeoommentary is interpreted 
as including sisters, the half-sister will have 
no case. In that case she will oome in 
after the full sister as the half brother com6S 
in after the full brother. 1 do not think that 
that interpretation oan be pressed against 
the half sister, since it has been praotioally 
rejected in determining the sister’s position 
as an heir under the Mitakshara. 

Quite independently of this interpretation, 
Vijnanesvara gives a clear indioat ; on that 
the question of prefer?noe arising in this 
appeal must be determined by the test of 
propinquity : and according to that test 
the sister is the preferential heir. In dealing 
with the oase of parents, Vijnanesvara 
applies the test of propinquity and it is 
significant that he treats the mother’s 
propinquity as of a specially high order, 
and gives her a place before the father in 
the list of heirs (see Mitakshara, Ch. II, s. 
3, paras. 3, 4 and ft ; Stokes’ Hindu Law- 
Books, pp. 442 443). In dealing with the case 
of brothers he gives preference to brothers 
of the whole blood on the strength of the 
text, which he cites in ducnesing the oase of 
the mott er, it*., “to the nearest sa^indn the 
inheritance belongs.” He prefers tie brothers 
of the whole blood, ‘Vince those of the 
half-blood are remote through the difference 
of the mothers” (see Mitakshara, Ch. II, 
s. 4, paragraph 5; Stokes’ Hindu Law Bocks, 
p. 445). There is no reason whatever why 
the same reasoning should not apply to 
the oase of sisters. It is also clear that 
aooording to Vijnanesvara’s definition of 
saptndaship given in his commentary on 
verse No. bl t Aoharadbyaya, the full sister 
would be the nearer heir : and his specifio 
application of it to the oase of brothers 
shows that the same view should prevail 
in the oase of sisters. 

In the Vyavahara Mayukha there is no 
reference in terms to the oase of a half- 
sister, though the case of 'sister’ is 
specifically dealt with. Nilkantha does not 
accept Vijnanesvara’s view as to the prefereroe 
to be given to the mother over the father. 


But his preference of the whole to the 
half-blood is mere marked than Vijnanes¬ 
vara’s in the oase of brothers, as he assigns 
a muoh lower position to half-hrothers in 
the list of heirs. Thus Nilkantha’s view, so 
far as it goes, supports the conclusion in 
favour of the full sister based on the 
Mitakshara. No doubt under the Mayukha 
tie anomaly of preferring her as an heir 
to a half-brother might ari«?e, if her position 
as an heir i9 determin<d by treating her 
as included in the woid Vis'er’ used by 
Nilkantha in discussing the sister’s place 
a9 an heir. That consideration, however, 
is not relevant to the present point. 

It is hardly neoessary to go beyor d 
these two books to justify the conclusion 
in faveur of the full sister. As the Nirnaya 
Sindhu and the Dharma Sindhu are works 
which may be referred to, I may point 
out that in determining the order of persons 
entitled to perform the shradhs both 
Kamalakara Bhatta and Kashinath, the 
respective authors of the two treatises, 
mention the full and half sisters and give 
preference to the full sister. I have 
quoted the relevant passages* from these 


•In the absence of a brother’s son, shradhs will 
be performed by the following relatives in this 
order: father, mother, daughter-in-law, sister and 
sister’s son, because these relatives succeed in this 
very order to the property (if any left by the 
deceased. Katyayana has laid down in his work 
known as ‘Madan Ratna’ that “the obsequies of a 
brother can bo performed both by his elder sister as 
well as by the younger sister. In the absence of a 
full sister, a step-sister is entitled to perform the 
obsequies, and failing both, the sons of a full sister, 
and in their absence, the sons of a step sister will 
(perform tho shiadhs.)—Nirnaya Sindhu —(published 
by the Nirnaya Sagar Press, 2nd Edn., p. 273, 
or the edition published by the same press with 
the Gujarati translation at p. 573). 

As between a full-brother and a half-brother, the 
full (and not tho half; brother has the preference. 
If, however, there is no full brother, the half-brother 
will perform (tho shradhs). Failing a brother, tho 
nephew, and as among nephews also, a full brother’s 
son will have the preference. If there is no nephew 
of full blood, the nephew of half blood shall offer the 
funeral cake. Failing a nephew, whether of full blood 
or half blood, the father, and failing him, the sister 
shall perform them, and among sisters, tho same 
rules as to preference of full blood over half blood 
will apply.— Dharma Sindhu — i published by 
Jnnardhan Mahader Gurjar, in the Bame press, fnd 
Edn., p. 262, or the edition published by the same 
press with the Gujarati translation at p. 486), 
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bcoks for easy reference in a foot note. 

I do not wish to lay undne emphasis 
on these opinions. Bat they are valuable 
as referring specifically to the relative 
position of full and half sisters in the 
matter of performing the shradhs I have 
not been able to find any reference to 
the full and half sisters elsewhere. 

In Kesseibai v. Valab Raoji (4) at page 
2G7 of the report Sir Michael Westiopp, 
C. J , has observed that ‘The Nirnaya 
Sindht), which sreoially ntmes the half sister 
as entitled to rank (in the performance of 
ceremonies, whence her heirship may he 
inferred), places her after, not on a level 
with, the sister.” 

Looking at the question from the point 
of view of the recognition of the rights of 
the sister as an heir, on the ground of 
positive aooeptanoe and usage after 
Vijoane9vara wrote his commentary, there 
is no reason to suppose that there has 
been any positive acceptance or usage in 
favour of ignoring the distinction which 
exists between sisters of the who T e and 
the half-blood. There is nothing in the 
reported decisions to countenance such a view, 
and the faot that the distinction is undoubted¬ 
ly reoognised in the case of brothers and 
nephews and that it is referred to 
specifically in relation to sisters in such 
modern works as the Nirnaya Sindbu 
and the Dharma Sindbu is undoubtedly 
against the possible suggestion that the 
distinction between the whole and the 
half-blood is not reoognised in praotioe by 
the Hindu community as regards the 
sifters. 

Lastly, it is urged on the strength of 
the observations in Samat v. Ami a (1) and 
Vithalrao v. Ramrao (2) that the preference 
of the whole over the half blood is confined 
to brothers and nephews. In neither of 
these decisions is the case of sisters re¬ 
ferred to; and the decisions relate to male 
relations who come in as heirs after the 
sisters. The oase of sisters is really 
indistinguishable from that of brothers so 
far as the test of propinquity is concerned. 
Westropp, C. J., in dealing with the point 
that arcee in Samat's ca^e(l) observes that in 
the Mitakshara and the Mayukha there 
is no distinction made on the basis of the 
full and half-blood relationship except in 


the oase of brothers and brothers’ Sons. 

1 cannot believe that in making the above 
observation in Samat's case(l) Sir Michael 
Westropp had any intention to express a 
dissent from the opinion which he had 
expressed in Kesserbai's case (4) as to the full 
and half sisters, and to which I have refer¬ 
red above. Besides in that oase the 
question of preference among sapindas 
of the same degree of descent from the 
oommon anoestor did not. arise. Even accord¬ 
ing to the test adopted in Samat's case (1) 
that the nearest Gotraja Spinda succeeds, 
the full sister would be the nearer heir. 
It is hardly neoassary to refer to the 
grounds mentioned by Nilkantha in 
determining the sister’s place as an heir 
next after the grandmother, relating to 
her having both sapindaship and gotraiatva , 
though there may be no community of 
gotra (sagotrata). Bat I prefer to distinguish 
the oase on the ground that the present 
point is not deoided there and the ratio 
decidendi does not involve the result that 
there is no distinction to ba made batween 
the full and half-sisters. A 9 regards 
\ithalrao's case (2), it is not possible fo treat 
it as deciding or expressing aDy opinion 
as to the present point. Sir Lawrence 
Jenkins, C. J., has based his decision on the 
principle of stare decisis and Mr. Justice 
Ranade’s observations have reference to 
relations, who according to deoided oases 
come in after the sisters. His observations 
relating to different kinds of propinquity 
have no application to the oase of sisterp, 
which, a9 I have already stated, is not 
distinguishable from that of brothers so 
far as the difference between the whole 
and the half-blood is concerned. 

In the view I take of these two 
decisions, it is not necessary to consider 
the argument urged on behalf of the first 
respondent ( 1 . the full sister) that the 
decisions in Ganga Sahai v. Kesri (7), Sham 
Singh v. Kishun Sahai (8) and Nachiappa 
Qounden v. Rangasami Gounden (9) require 
that the view taken in Vithalrao v. Ramrao 

(7) 30 Ind. Cas. 265; 42 I. A. 177; 17 Bom L. R. 
998; 37 A. 545; 13 A. L J. 999; 29 M. L. J. 329; 18 
M. L T. 203; 19 0 W. N. 1175; 22 C. L J. 508; (1915) 
M. W. N. 713. 2 L W. 837 (P.C.). 

18) 6 C L. J. 190 

(9) 26 Ind. Cas. 757; 23 M. L. J. 1; 17 M. L. T. S7j 

2 L. W- 69; (19151 M. VV. N. 53. 
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(2) should be re considered. Tbe argument is 
that, as pointed in Qanga Sakai's case (7), 
“the preference of the whole blood...is 
oonfined to members of the same class, 
or, to use the language of the Judges of 
the High Court in Stiba Singk v. Surafaraz 
Kuntcar (10), to ‘ sapindas of the same 
degreesof descent from the common ancestor.’ ” 
Jf it had upen necessary to rxamine this 
argament and to re consider the decision in 
Vithalrao's case (2), l should have referred 
this appeal to a Division Court. As it 
is, I feel no difficulty in deciding the point in 
fav )ur of the full sister I need hardly add that 
if Qanga Suhai's case (7) is to be aooepted as 
overruling Vithalraov. Ramrao (2),as to which 
I express no opinion, I should not consider 
any independent examination of this point 
necessary at all,as in that event Qanga Sakai's 
case (7) would settle it in favour of the 
full sisters. I have thought it neoessary 
to examine the point with reference to the 
sister’s position as an heir in this Presidency, 
in oonsequenoe of the decisions in Samat 
v. Amra (1) and Vithalrao v. Ramrao (2) 
quite apart from Qanga Sakai's case (7). 

I, therefore, confirm the decree of the 
lower Appellate Court and dismiss the appeal 
with oosts 

A ppea l dismissed. 

(10» 19 A.2'5 «P. B.>; A. W. N. (U97) 53; 9 Ind. 
Dec. (N. 8.* 142. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 454 op 19'8. 

April 29, 1919. 

Present: —Pandit Kanhaiya L*l, J. C. 
RAGHUBIR SINGH and another— 
Plaintiffs— Appellants 
t ersus 

Musammat JANKI KUAR— Defendant 

—Respondent. 

Hindu Law-—Joint Jamily — Widow, position r>1 — 
partition, widcw whether can enforce. 


In a joint Hiudu family, a widow has no right to 
claim a partition of the share which belonged to her 
husband, because by reason of survivorship that 
► harj lapses or devolves on th* remaining male 
members of the family and the widow is only 
entitled to maintenance. In a separate family the 
widow inherits the share of her husband and can, 
subject t> any equities which may aiise, claim a 
partition in the same way as any other co-sharer, 
though her interest is in certain respects of a 
limited nature, [p. 13, col. 1.] 

A Hindu widow, however, who inherits a share in 
any property from her husband and succeeds in 
getting mutation ot names effected in her favour, is 
for the time being a recorded co-sharor of that pro¬ 
perty, for she represents the estate as against the 
other co-sharers, though her interest is limited to 
one for life and she has no power of alienation except 
in case of necessity. She has the right to obtain a 
partition of the share recorded in her name, unless 
by reason of bad faith or other cause there is a bar 
on equitable grounds [p. 12, cols. 1 & 2.] 

Appeal from the deoree of the District 
Judge, Rae Bareli, dated the 14th August 
1918, upholding that of the Subordinate 
Judge, Partabgarh, dated the 23rd May 1918. 

The Hon’ble Pandit Qokaran Natk Misra 
and Pandit Harkjran Natk Misra , for the 
Appellants. 

Babu Bishes’iwar Nath Srivastava , for the 
Respondent. 

JUDGMENT.-The property in dispute 
belonged to Ganpat Singh, who died leav¬ 
ing a widow, Musammat Janki Knar. He 
had a brother, Gayadin Singh, who had 
died in his lifetime without leaving any 
issue The plaintiffs are the first oousins 
of Ganpat Singh. They alleged that 
Ganpat Singh was living jointly with 
them and that after his death the name 
of Musammat Janki Knar was entered in 
the revenue papers in respeot of that 
property. On the strength of the above 
entry Musammat Jaoki Kuar applied for a 
partition of the share recorded in her 
name but was opposed by the plaintiffs. 
The Revenue Court before which the applica¬ 
tion for partition was pending directed the 
plaintiffs to get their title es'ablished by 
the Civil Court. 

The plaintiff assert that they were in 
possession of the disputed property, though 
the name of Musammat Janki Kuar was 
entered ip the revenue papers in respeot 
of it; and they sue for a declaration that 
Musammat Janki Kuar was not entitled 
to olaitp a partition or in the alternatiyg 
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for possession of the disputed property, i’d 
case Musammat Janki Kuar is fouud to be 
in possession of it. 

The Courts below held that GaDpat Singh 
was living separately from the plaintiffs 
at the time of his death and that Musammat 
Janki Kuar was entitled to claim a parti¬ 
tion. The contention of the learned Counsel 
for the plaintiffs-appellants is that as 
Musammat Janki Kuar has been in pos- 
8668100 of the property in dispute as a 
Hindu widow for her life in lieu of 
maintenance under a compromise, she is 
not entitled to claim partition. Ihe com- 
promise in question was filed by the 
parties to the present suit in the muta- 
tion proceeding arising on the death of 
Ganpat Singh. It declared that Musammat 
Janki Kuar shall remain in possession and 
occupation of the property left by her 
husband for her life and take its profits 
and maintain her possession over the same 
in every way {har tarah par qubza rakkhen ) 
that the present plaintiffs shall have no 
power to interfere therewith during her 
litetime but will be entitled to get the 
property on her death and that Musammat 
Janki Kuar shall not have any power to 
alienate the property in any form. It 

tuither provided that the mutation of 
names in respect of the said property 

Bhali be effected in favour of Musammat 
Janki Kuar, that the present plaintiffs 
Bhali pay her the profits of her share 
alter explaining tbe accounts, that if 

they did not do so, Musammat Janki Kuar 
would be entitled to recover her share 
ot the profits by suit and that the present 
plaintiffs 6hall have, in any case, no 

objection to Musammat Janki Kuar remain¬ 
ing in possession and occupation of the sir 
land, lelt by her husband, lor her lifetime. 

Seotion 107 of the U. P. Land Revenue 
Act (.ill of 1901) allows any reoorded co- 
sharer of a mahal to make an application 
for partition. A Hindu widow who inherits 
a share in any property from her husband 
and suooeeds in getting mutation of names 
effected in her favour is for the time being a 
leooided co-sharer of that property, for she 
represent the esta e as against tbe other 
co sharers, though her interest is limited to 
one lor Hie and she has no power of aliena¬ 
tion except in case of necessity. In MahadeQ 
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Singh v. Musammat Deo Koer (1) an^ 
Jhunna Kuar v. Chain Sukh (2) the right of 
euoli a widow to obtain a partition of the share 
recorded in her name was recognised. 

The estate of a Hindu widow is not a mere 
estate for life and as pointed out in Mohadeay 
Kooer v. llaruk Narain (3) and Durga Nath 
t ramamk v Chmtamoni Dassi (4), she is 
entitled like any other share holder to olaim 
a partition of the share which she has inherit¬ 
ed from her husband, unless by reason [of bad 
faith cr other cau c e there is a bar on equi¬ 
table grounds. A bona fide partition cannot 
prejudice the rights of the reversionary heirs 
of her husband on her death. Where there 
is any danger of prejudice, it is open to the 
Court directing the partition to do anything 
necessary to safeguard their interests. 

The learned Counsel for the plaintiffs-ap- 
pellants contends that by virtue of the com¬ 
promise she was not given any higher right 
than a right to olaim her share of the profits 
and to hold possession of the str land. She 
was not, however, a mere assignee of a share 
cf the profits in lieu of her maintenance. She 
was given the entire property left by her 
husband and allowed unrestricted enjoyment 
thereof in any manner she liked eo long as 
tbe property was not alienated. She did not 
hold the same merely in lieu of her mainten¬ 
ance. She had an interest therein wbioh 
made her a oo sharer for the period of her 
life and if a partition was neoessary in order 
that she might enjoy such rights as were 
conferred on her by the compromise it should 
not be refused. The decisions in Bhupal 
tinqh v. Mohan Singh (5) and Neman v. Jas 
Kunwar \6) do not apply beoause in those 
oases the widow was granted some land 
merely to provide her with means for her 
subsistence to whioh she was entitled as a 
member of a joint Hindu family. In Kailashi 
Kunuiar v. Badri Prashad (7), the widow was 
similarly put in possession for life of a share 
in certain property, the profits of whioh were 

(1) 9 O.C. 53. 

(2) 3 A. 400; A. W. N. (188)) 8; 2 Ind. Dec (n. s ) 
221 • 

(3) 9 C. 244; 11 C. L. R. 540; 7 Ind Jur. 364; 5 
Shome L. R. 54; 4 Ind. Dec. (n. s ) 813. 

«4j 31 C. 214 8 C-W. N. u. 

5) 19 A 324; A. W. N. (1897. 72; 9 Ind. Dec. 
(K. 8)212. 

(n> 21 Ind. Cas 449. 35 A. 527; il A L J. 833. 

\1) 21 Ind. Cas 49; 11 A. L. J. 849; 35 4. 518, 
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to be paid to her in lien of maintenance to 
whioh she was entitled as a member of the 
joint family. In a joint Hindu family 
a widow has no .right to claim a partition of 
the share whioh belonged to her husband 
beoause by reason of survivorship that share 
lapses or devolves on the remaining male 
members of the family and the widow is 
only entitled to maintenance. In a separate 
family the widow inherits the share of her 
husband and can, subjeot to any equities 
whioh may arise, olaim a partition in the 
same way as any other oo sharer, though 
her interest is in certain respects of a limit¬ 
ed nature. If it were not so, her position 
would be preoarious and it would be within 
the power of every co-sharer to prevent her 
from realizing her share of the profits and to 
oompel her to 6tarvp, until she is in a posi¬ 
tion to sue for her share of the profits and 
recover the same if she gets a decree. If 
her enjoyment of her interest cannot be 
secured without a partition, a restraint on 
alienation would make no difference. 

The plaintiffs are not entitled to the de¬ 
claration atked for. 

The appeal is, therefore, dismissed with 
costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 236 

of 1916. 

March 11, 1919. 

Present Justice Sir Errest Fletcher, Kt., 
and Mr. Justice Cuming. 

The Hon’ble Maharaja MANENDRA 
CHANDRA NANDI— Plaintiff- 

Appellant 

versus 

NARENDRA CHANDRA LAHIRI — 
Defendant—Respondent. 

Landlord, and tenant —Lease in favour of one person 
—Subsequent lease in favour of another — Rent, suspen¬ 
sion oj. 

Where a lessor dispossesses the lessco from a 
portion of the holding the rent duo by the lesseo to 
the lessor is suspended. Similarly, where a landlord 


having let out a portion of the land to one poison 
lets it out again with other lands to a subsequent 
lessee the rent is also suspended The landlord 
having failed to perform the duty ho had undertaken, 
the suspension of rent is equitablo. [p. 14, col. 2 ] 

Appeal against the decree of the Sub* 
ordinate Judge, Rungpur, dated the 31s^ 
August 1916. 

Babus Ram, Oharan Mitter, Jogesh Chandra De , 
Hemendra Nath Sen and Sarat Kumar Mitter, 
for the Appellant. 

Babus Mohendra Nath Roy, Nogendra 
Nath Qhose and Khirode Narain Bhuiyan , for 
the Respondent. 

JUDGMENT. 

Fletcher, J.—This appeal is preferred 
by the plaintiff against the deoision of 
the learned Subordinate Judge of Rangpur, 
dated the 31st August 1916. The plaintiff 
sued for rent, first of all, for 9 months 
of the year 1318 and for the whole of 
the year 1319. That part of the olaim 
has been deoreed in full, aLd no question 
arises in this appeal with regard to it. 
The other part of the claim was for the 
years 1320 and 1321 and the rent in 
respect thereof was sued for on the 

basis of a compromise deoree. That 
compromise deoree was entered into in a 
former rent suit whioh the plaintiff brought 
for the years 1316, 1317 and the first 3 
months of the year 1318. What had been 
the original stale of affairs was this. 
There had been a demise to the defendant 
of 1,700 bighas of land, the rent being 
calculated at 12 annas a bigha, namely, 
Rs. 1,175. In the former rent suit, the 
defendant said that he was entitled to an 
abatement of rent and the reasons why he 
said that he was entitled to an abatement 
were, first, dispossession by title paramount 
of a portion by another Zemindar and, 
seoondly, diluvion of another portion. The 
compromise provided that the rent for the 
9 months of 1318 and the whole of 1319 
should be Rs. 1125 for the five plots 
ga , gha, una, cha, and ja, on the map 
filed with the petition of compromise. 
That is the rent that has been deoreed 
from 1320, and beth parties agree that 
the document in the vernacular means that 
from the beginning of the year 1320, the 
rent of the 1,520 bighas of land of plots 
ga, gha, una, cha and ina, marked on 
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the map was to be Rs. 1,140 and it was 
stated that khas possession of the plot ina, 
had been delivered to the defendant. The 
whole dispute in this ease tarns on this 
plot Ina. It will be noticed that the 
demise in the petition of compromise is 
of these plots ga, gha , una cha and 
ina, at an entire rent of Rs. 1,140. It 
is impossible to say what portion of that 
rent is attributable to plot ina. One may 
be able to guess; but no one oan say that 
each and every portion of this sum of 
Rs. 1,140 does not issue out of plot ina , just 
as much as all other plots. It is one 
entire rent for the demise of all these 
plots. What has been found as a faot and 
it is not open to doubt is that the tenant 
has never been inducted into possession 
of this plot ina by the landlord. The 
statement that he has been given khas 
possession is wholly inaoourate, and the 
landlord took no steps in order to oarry 
out that term of the arrangement. The 
learned Judge held that, in the oiroumslanoes, 
the landlord not having performed his 
duty by inducting the defendant into 
possession of plot ina, according to the 
terms of the demise, the rent was bus* 
pended. That is the point that has been 
urged against in this appeal. In England 
there is no difference between the case 
where the landlord has ousted the tenant 
from a portion of the holding and the 
oase where the landlord has let out the 
property to the leasee having already put 
an earlier and prior lessee in possession 
of it, and in such oases the rent is 
suspended. It is only necessary to refer 
in support of that statement to the oase of 
Neale v. Mackenzie (1). That was a 
decision of the Exchequer Chamber and 
the oase has always been considered as 
good law. It is said that these decisions 
should not be applied to the system of 
law in this oountry and reliance has been 
placed on the decisions in Annada Prosaa 
Mukhopadhya v. Mathura Lai Nag Mazum - 
dar (2). The statement relied on is to 
be found at page 589 of the report. That 
decision may be a good deoision in the 
oiroumstanoes of that particular oase. But 


the rule that rent is suspended on account 
of the dispossession of the tenant by the land¬ 
lord from a portion of the holding has 
been recognised in a number of oases in 
this Court and, in my opinion, it is Dot 
open to question now. It may be noted that 
the oase of Stakes v Cooper (3) relied on by 
one of the learned Judges who decided the oase 
of Annada Pros id Mukhopadhya v. Mathura 
Lai Nag Mazumdar (2) has been disap¬ 
proved, first of all, in the oase of Smith v. 
Raleigh (4). It is quite true that it 
is only a ruling of a Nisi Prius % But 
the Judge who made that ruling was 
Lord Ellenborough, C. J. It has also been 
disapproved in another oase—I have not 
got the reference at present at hand—and 
the learned Judge who disapproved it was 
Baron Parke. It cannot be considered 
that the ruling of the Judge at Nisi / rius 
in Stokes v. Cooper (3) is good law. 
However, the rule has been recognized in 
India that in a oase where the lessor has 
dispossessed the lessee from a portion of 
the holding, the rent is suspended and I 
see no reason why the other portion of the 
same rule should not be applied, namely, 
that where the landlord having let out a 
portion of the land to an earlier lessee 
lets it out again with other lands to a 
subsequent lessee the rent is also suspend¬ 
ed. The landlord having failed to perform 
the duly he had undertaken, the rent 
ought to be suspended. I see nothing in¬ 
equitable in holding this. I agree with 
the conclusion arrived at by the learned 
Judge of the Court below. The present 
appeal, therefore, fails and must be dismissed 
with costs. We assess the hearing fee at 
one hundred and fifty rupees. 

Cuming, J.—I agree. 

Appeal dismissed. 

(3) (1814) 3 Camp. 614 nj 14 R. R. 829 n. 

(4) (1814) 3 Camp. 613; 14 R. R. 829. 


(1) (1836) 1 M. & \V. 747; 2 Gale 174; 6 L. J. Ex. 
263; 160 E. R. 635; 46 R. R. 478. 

(2) 2 Ind. Cas. 123; 9 C. L. J. 585; 13 C. W. N. 702 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeals No*. 50, 59, 60, 61 and 

62 of 1916. . 

January 18, 1917. 

Present:-^- Mr. Lindsay, J, C. 

T1KA DAS AND ANOTHER — DEFENDANTS 

—Appellants 

versus 

Lala RADHA KISHAN— Plaintiff 

— RtSPONDENT. 

Oudh Courts Act (XIV of 1890 , s. 8 —Appeals, 
consolidation oj , whether permissible—Pecuniary 
valuation—Bench of two Judges, hearing by. 

Where in separate suits between the same parties, 
separate decrees are prepared and there is a separate 
appeal against each decree, the appeals cannot, for 
the purposes of pecuniary jurisdiction, be consolidat¬ 
ed, so as to make the appeals triable by a Bench 
consisting of two Judges, [p. 15, col 2 ] 

Appeal from the decree of the Subordinate 
Judge, Sitapur, dated the 14th February 19 6. 

Mr. E. 0. Dutt and Babu Oaya Prasad , 
for the Appellants. 

Babus Ram Chandra and Chhail Behari 
Lai , for thd Respondent. 

JUDGMENT.—The appellants in these 
five oasei were defendants in five suits 
brought by the plaintiff, Radha Kishan, for 
the purpose of recovering oertain sums 
alleged to be due in respeot of five promissory 
notes exeouted on various dates by one or 
other of these defendants. The Subordinate 
Judge tried all the suits together and has 
decreed the plaintiff’s claim. The total of 
the principal sums secured by the promissory 
notes in suit oomes to Rs. 9,550. The 
defendants admitted the execution of these 
notes, and in reply to the plaintiff’s claim 9et 
up a plea of part payment to the extent of 
Its. 8,000. The case put forward by the 
defendants in this connection was that, on the 
18th March 1914, they wrote a letter which 
was signed by Khushal Das and sent to the 
plaintiff Radha Kishan asking him to come 
and receive the money which wa3 due to 
him. No particular sum was specified in 
the letter. It is said that on the 21st of 
March Radha Kishan cams to the defendants’ 
house and received frDm them a sum of 
Rs. 8,000 made up of 5C0 sovereigns and 
Ri. 500. A receipt (Exhibit Bl) was put 
forward whioh was alleged to have been exe¬ 
cuted by the plaintiff Ridha Kishan, as an 
acknowledgment of his having reoeived this 


money. Radha Kishan’s reply to the defence 
was that he had not reoeived the letter dated 
the 18th March 1914 (Exhibit B2). He 
further denied that he had ever exeouted the 
receipt (Exhibit Bl), relied upon by the 
defendants. The burden of proof being upon 
the defendants they led evidenoe in the oa9e. 
Certain evidenoe was put forward by the 
plaintiff by way c * rebuttal. The result has 
been that the olaim has been decreed, the 
Subordinate Jodge having oome to a finding 
that the defendants’ story of payment of this 
sum of Rs. 8,000 was untrue. The defend¬ 
ants appeal against the decrees in each of the 
five suits whioh were before the Court below. 
A preliminary point was raised by Mr. Dutt 
the learned Counsel for the appellants to the 
effeot «hat inasmuoh as the aggregate sum 
in dispnte be tween the parties exceeded 
R*. 10,000 these cases ought to be tried by a 
Benoh, regard being had to the provisions of 
seotion 8 of the Gudh Courts Act (XIV of 
1891). Reliance was placed on the wording of 
this seotion which* R wa8 eaid, was identical 
with tbe languag® of seotion liO of the 
Code of Civil Proo 0 dure whioh relates to the 
value of the subjfc°L matter of oases whioh 
are appealable to Dr® Majesty in Counoil. 
Regarding appeals 1° the Privy Council a 
speoial rule is laid down in Order XLV, rule 
4, of the Code of C*vil Procedure, by whioh 
suits may be oonsolidftted for the purpose of 
pecuniary validation. There is no suoh pro¬ 
vision regarding sui^ 8 m whioh appeals lie to 
this Court and it seems to toe that the 
contention that these oases ought to be heard 
by a Benoh is unten a ble» There were five 
separate decrees which were prepared in the 
Court below and there * 8 a separate appeal 
against each decree. I bold that the appeals 
are triable by a single Jndge. 

Proceeding now to the merits of the oase 
the learned Counsel has criticised at consider¬ 
able length the observations passed by the 
Subordinate Judge upon the evidenoe whioh 
was put forward by the defendants-appel- 
lants in support of thei* story that they had 
paid a sum of Rs. 8,000 to the plamtiff. 
The oral and documentary evidence put in 
by the appellants must be considered to¬ 
gether. I shall deal first with the letter (Ex¬ 
hibit B2) whioh purports to bear date of loth 
of March 1914 and whioh, it is said, was sent 
to the plaintiff by way of inviting him to oome 
to the defendants’ house to receive payment. 
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This document was produced by the defend- 
ants and the explanation of their being able 
to produce it, notwithstanding the fact that 
it was sent to the plaintiff, i9 a9 follows. 
It is said that the letter was taken by hand 
to the residence of the plaintiff and that on 
the back of it he recorded a note written in 
Hindi to the effect that he would attend at 
the defendants’ house on the following 
Saturday, whioh was the 21st of March 1914. 
A witness named Girja Dial, who is the 
Patwari of the village in which the defend¬ 
ants are proprietors and in whioh they reside, 
deposes that he wrote the letter under the 
instructions of the defendants. Another 
witness one Ghulam Ali who admits that he 
is illiterate and that he is a servant of the 
defendants says he took the letter to the 
plaintiff Radba Kishan who wrote something 
on the baok of it and returned it to him 
The learned Subordinate Judge in connection 
with this endorsement recorded on the letter 
(Exhibit B2) has pointed out that no evi¬ 
dence has been given to prove that the 
writing is the writing of Radba Kishan. 
That was one of the reasons whioh led the 
Court below to reject this piece of evidence. 
So far as Ghulam Ali’s evidence is concerned 
it is open to the oritioism that it comes from 
the mouth of one who is under the control 
of the defendants. We also have the fact 
that Ghulam Ali not being literate is unable 
to swear to the handwriting contained in 
the endorsement and I agree with the learned 
Subordinate Judge that this dooument 
(Exhibit B2) is not a reliable piece of evi¬ 
dence so as to justify a finding in the defend¬ 
ants’ favour One point whioh was made by 
the Subordinate Judge against the Patwari’s 
evidence was that he had failed to make any 
record in his official diary of the faot that 
he had written this letter on behalf of the 
defendants. I do not think there is muoh 
in this argument because I am not aware 
that it is the duty of the Patwari to make 
entries relating to matters of this kind in his 
official register. At the same time X am 
unable to hold in favour of the appellants 
that this dooument, as a matter of faot, actual¬ 
ly reaohed Radha Kishan and that it was for 
this reason that he oame to the defendants’ 
house to receive the money whioh they say 
they paid him. We next have to deal with 
the evidence relating to the aotual payment. 

. Here the important dooument is Exhibit Bl, 


a dooument written in Hindi language and 
whioh purports to bear the r.ignature of 
Radha Kishan in Urdu. The signature of 
the plaintiff is admittedly a peculiar one. 
T he woiding of the ^signature reads “Radha 
Kishan urf Rad he Kishan ba kalam lihud .” 
The first witness who deposes regarding tho 
payment is a man named Parana Ha‘ns. Ac¬ 
cording to this man’s story he saw the 
defendants actually paying Rs. 8,000 to the 
plaintiff. The witness is the man whc wrote 
the receipt. He says he wrote~ it at the 
plaintiff’s request and signed it. He further 
deposes that two witnesses named Bhawani 
Shankar and Bakhtawar attested the receipt 
1 he witness was asked to explain why Rrdha 
Kishan did not write the reoeipt himself, it 
being an admitted faot that he oan write. 
As to this the explanation was that Radha 
Kioban had a pimple on his hand which 
prevented his writing with ease and that it 
was for this reason that he requested the 
witness to prepare the reoeipt. Bhawani 
Shankar who is a cultivator and who is one 
of the attesting witnesses to the so-called 
receipt supported the evidence of Param 
Hans. The third witness in this connection 
was a chaukidnr named Kundan. Kundan 
could only say that the money was paid in 
his presence. He was not present at the 
time when the receipt was prepared. He 
deposed that jost at the time the reoeipt was 
about to be written out he bad to leave to 
attend to some business of his own. It may 
be noted that the witness Bakhtawar was 
not put forward. He 6eems to have evaded 
sexvioe and when at length service was 
obtained the defendants said he bad colluded 
with the other side. The defendant Khushal 
himself gave evidence in support of the 
defenoe story. The evidence whioh was put 
forward in rebuttal tended to show that at 
or about the time the present suits were filed 
the defendants were in pecuniary difficulties. 
It was sought to prove that the defendant 
Khushal was negotiating with a money-lender 
named Jagannath to raise a loan of 
Rs. 21,000 for the purpose of discharging the 
debt due to Radha Kishan in respeot of these 
promissory notes and of satisfying some other 
debts whioh were against him. A draft 
deed of mortgage wa9 produced by a witness 
called Ishri the son of Jagannath. This, it 
is said, was drawn up at the time negotia¬ 
tions were going on between Khushal Daa 
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and Jagannath, and it was put forward with 
the objeot of proving an admission made in 
the dooument to the effect that the money 
owing in respect of these promissory notes 
was still outstanding. The story about how 
this draft was prepared and how it came to 
be produoed in Court did not satisfy the 
learned Subordinate Judge. He regarded 
it as a very dubious pieoe of evidenoe, an 
opinion which I share with him. At the 
same time it is to be noted that Khushal 
the defendant, although he denied that any 
draft deed of mortgage had been prepared, 
nevertheless admitted that he had been 
consulting Jagannath with the objeot of 
raising a loan to discharge certain debts of 
considerable amount which he owed. He 
said, however, that these negotiations between 
himself and Jagannath took place subsequent 
to the payment made to the plaintiff. He 
says that he entered into dealings with 
Jagannath in the month of Baisakh; the 
suits in the present case were filed in the 
Hindi month of Chait. Now as regards the 
alleged signature of Radha Kishan on this 
reoeipt (Exhibit Bl) a oertain dooument 
(Exhibit W3) was put forward. Radha 
Kishan denied that he ever signed his name 
in the form in which it appears on this 
reoeipt, that is to say, "Radha Kishan urf 
Radhe Kishan.” He was confronted with 
this registered dooument (Exhibit W3), a 
power-of-attorney, which had been executed 
in the year 1D03. On that document a 
signature of Radha Kishan was to be found 
written in the same way as the signature ou 
this receipt, that is to say, Radha Kishan 
alias Radhe Kishan. The plaintiff has had 
to admit that this was his signature and he 
gave a description of the oiroumstaDoes in 
which the signature was written. He bad 
prepared a dooument in whioh his name was 
spelt in one way but he signed his name in 
another way, and the registering officer in¬ 
sisted that he should write his signature with 
both spellings in order to prevent any doubt 
being thrown upon the genuinenpss of the 
dooument. We have it, therefore, that on one 
oooasion some 11 years before the date of the 
reoeipt which we are now considering Radha 
Kishan did sign his name in this way. I 
have not, however, been able to satisfy myself 
that there is any striking resemblance 
between the writing of the two signatures. 
The . Subordinate Judge observes that he* 

A » 
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noticed some similarity between the writings 
but was of opinion that notwithstanding the 
similarity it was not proved that the signa¬ 
ture on Exhibit Bl was Radha Kishan’s 
own signature. A mysterious point in con¬ 
nection with Exhibit W3 is, how it oame 
into the possession of these defendants. So 
far as the record goes, it appears that it was 
produoed in Court by one of the defendants 
bimself. An explanation was asked as to 
where the document oame from and it wa9 
suggested that a witness named Gauri, 
who was examined as the first defence wit¬ 
ness, had been oalled upon to produce it and 
had produoed it. There is on the reoord a 
summons addressed to this witness in 
whioh he was asked to produoe any dooument 
in his possession bearing the signature of 
Radha Kishan. No particular dooument 
suoh as Exhibit W3 was specified in the 
summons. It is further apparent from the 
reoord that Gauri did appear in Court and 
that be deposed that he had not in his 
possession any dooument whioh bore Radha 
Kishan’s signature. It seems to me quite 
dear, therefore, that Exhibit W3 was not 
produoed by the witness Gauri. I must, 
therefore, it seems to me, assume that this 
dooument somehow or other got into posses¬ 
sion of the defendants and it is by no means 
unlikely, as has been argued by the learned 
Counsel for the respondent, that the doou¬ 
ment was got hold of in some underhand way 
for the purpose of fabricating a signature 
upon Exhibit Bl in imitation of the signature 
on Exhibit W3. I agree with the learned 
Counsel for the appellants that some of the 
reasons given by the Subordinate Judge for 
discrediting the defence evidenoe are unsub¬ 
stantial, bnt one thing is dear, namely, that 
it was for the defendants to explain in 
particular how they oame to be in possession 
of suoh a large sum of money as Rs. 8,000 on 
the 2lstofMaroh 1914. It cannot happen 
often that people in the position of these 
defendants have in their house a bag con¬ 
taining 500 sovereigns, and this part of the 
story strikes me as being very peculiar. It 
is true that there is evidenoe in the case that 
the defendants are men in a big way of 
business in the hide trade. They seem to 
have got some concession from the Nepal 
Government for the export of hides and ap¬ 
parently they deal in considerable sums of 
money. At the same time the evidenoe 
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leaves no doubt that when the plaintiff was 
pressing for his money shortly before the 
present suits weve instituted, the defendants 
were short of oash. Khushal admits that 
he owed a large sum of money, Rs. 18,000, 
to the Nepal Darbar and I am, therefore, 
disposed to doubt this story whioh he now 
tells that he had in his possession a sum of 
Rs. 8,000 on the date on which he says he 
paid it to the plaintiff. He was asked in 
oross-examination how be got together this 
sum of Rs. 8,COO; his only answer was that 
some of it represented proaeeds of hides 
whioh he bad sold and that the rest he had 
acquired as income from his share in the 
village in whioh he lives. I am not satisfied 
that this is a convincing story. Again when 
desoribing his negotiations with the money¬ 
lender Jagannatb, Khushal made certain state¬ 
ments whioh were very far from being 
definite. He said that the Rs. 18,000 whioh 
he owed to the Nepal Darbar was due in 
respeot of the instalment of his lease which 
was to fall due in the month of September or 
October. He next qualified this statement, 
and it is difficult to ascertain from his 
answers what he really meant to say in this 
connection. He v as probably trying to 
make out that his negotiations for money 
with Jagannath took plaoe at a muoh later 
period than they really took plaoe, that is to 
say, some considerable time after he had, 
aooording to his own story, paid this sum of 
Rs. 8,C00 to the plaintiff. I have carefully 
scrutinized all the evidenoe in the case and 
the impression whioh it creates in my mind 
is the same as it oreated in the mind of the 
learned Subordinate Judge. To put tbe 
matter shortly, it is not convincing evidenoe 
upon whioh any Court oould rely for the 
purpose of finding definitely that, as a matter 
of faot, the sum of Rs. 8,000 had been paid 
to the plaintiff by the defendants on the 
21st of Maroh 1914. The result, therefore, 
is that the defendants failed to discharge the 
burden of proof whioh was upon them and 
the Court had no alternative but to pass 
the decree whioh it has already passed. 1 
am unable to hold in favour of the appellants 
that the judgment cf the lower Court is 
wrong. On the contrary I am satisfied that 
it is a right deoision. I dismiss all these 
appeals with costs accordingly. 

Appeals dismissed. 


ALLAHABAD HIGH COURT. . 

Second Civil Appeal No. 1664 of 1917. 

February 14, i 919. 

Present-. — Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Rafique. 

MADHO RAM— Defendant—Appellant 

terms 

JAGAT SINGH— Plaintiff and another 
—Defendant—Respondents. 

Civil Procedure Code (Act V of 1908,1, O. J, r. 9, 
scope o/— Pre-emption suit—Sale of endowed 
property — Idol, whether necessary party — Hindu Law 
—Sale hy one brother - Knowledge of other brother — 
Consent — Presumption. 


In a suit for pre-emption in respect of property 
endowed to an idol, the idol is a necessary party, 
and unless it is impleaded as a defendant, the suit 
must fail on the ground that a decree cannot bo 
recorded against a party who is not actually before 
the Court, [p. 19, col. I.] 

Order I, rule 9, of the Civil Procedure Code deals 
with cases where the Court can deal with the 
matter in controversy with regard to the rights 
and interests of the parties actually before it. [.P- IP* 
col. 2.] 

Where one brother in a Hindu family sells his 
property and there is no evidence cf any quarrel, 
there is a strong probability that the other brother 
knows of the sale. [p. 18, col. 2.] 

Mr. Gulzari Lai (with him the Hon’ble Dr. 
Tej Bahadur Sapru), for the Appellant. 

Mr. N. O. Vaish (with him Dr. Surendra 


Nath Sen), for the Respondents. 

JUDGMENT. —This appeal arises out 
of a suit for pre-emption. The property was 
sold on 21st of February 1916. The vendee, 
although not aotually a oo sharer, was a 
mortgagee in possession from the vendor 
and his brothers. On the following July 
(long before the institution of the present 
suit) the vendee endowed the property. The 
present suit was instituted on the very last 
day of limitation by the vendor’s own brother 
without making the Thakurji a party. The 
first Court dismissed it on the ground that the 
Thakurji was a necessary party to the suit. 
It held that the evidenoe aa to the oonsent to 
the sale was not sufficient. We may say in 
passing that there is a strong probability 
when one brother in a Hindu family sells his 
property, and there is no evidenoe of any 
quarrel, that the other brother knows of the 
sale. We need hardly say that it stands to 
reason that where two Hindu brothers have 
not quarrelled, a brother desiring to sell his 
property would be only too pleased to sell 
his property to his own brother rather than 
to a stranger, if his brother was in a position 
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and wished to buy. The lower Appellate 
Court held that the Thakurji was a necessary 
party and reversed the decree of the Court 
of first instance upon the ground that the 
suit against the Thakurji would not be barred. 
The Court thought that Artiole 120 of the 
Limitation Aot would apply. We must bear 
in mind that the Thakurji was a neoessary 
party to the present suit. If the effeot of 
the deed of endowment was to vest the pro* 
perty in the Thakurji, then possession oould 
only be got by virtue of a decree against the 
Thakurji. In the oourse of the argument 
the learned Counsel on behalf of the respond¬ 
ent was foroed to admit that if the vendee 
had re sold the property to an outsider, a 
decree for possession by pre-emption oould 
not possibly be made in the absence of that 
third party. So far as the original vendee 
is concerned, he would have a oomplete 
answer to a suit for possession when he 
proved that he had re-sold the property and 
that it was no longer in his possession. An 
attempt has been made to distinguish between 
the Thakurji and a third party who had pur¬ 
chased property, because it is said that the 
possession is still in the bands of the defend¬ 
ant in his oapaoity as trustee. But it seems 
to us that he is in possession in an entirely 
different oapaoity. He was not sued a9 
trustee, he was sued in his personal oapaoity. 
No doubt the Court has power to add a 
defendant. The Court, of oourse, would not 
add a defendant where it was clear that at 
the time he would be added as a defendant 
the claim was barred as against him. The 
Court below considered, as we have already 
stated, that Artiole 120 is the appropriate 
Artiole, and that the suit would not be bar¬ 
red as against the Thakurji if he was made 
a party. We think it unnecessary in the 
present case to decide what is the appro¬ 
priate Article, but the fact remains that the 
Thakurji even upto the present time has 
not been made a party to the suit. We are 
asked that even now this Court should 
amend the pleadings by adding the Thakurji 
as a defendant. Bearing in mind the circum¬ 
stances of the present case, namely, the rela¬ 
tionship between the vendor and the pre- 
emptor and the date upon which the suit 
was instituted, we do not think that this is a 
oase in whioh we are oalled upon to add par¬ 
ties at this stage. It is said that under the 

provisions of Order I, rule 9, the suit ought 


not to be dismissed by reason of the non¬ 
joinder of the Thakurji. A careful perusal of 
that rule shows that it only deals with oases 
where the Court can deal with the matter in 
controversy in the suit with regard to the 
rights and interests of the -parties actually 
before it. The matter involved in the pre¬ 
sent oase i9 the possession of the property 
sold. On the finding of the Court below, 
and, in our opinion also, this property is now 
in the possession of the Thakurji and it is im¬ 
possible that we can give a deoree against the 
Thakurji who is not before us. We must 
allow the appeal, set aside the deoree of the 
lower Appellate Court and restore the deoree 
of the Court of first instanoe with oosts in 
all Courts, including in this Court fees on the 
higher soale. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal fkom Appellate Decree No. 1341 

of 19i7. 

April 10, 1919. 

Present: —Justice Sir Anntosh Chaudhuri, Kt. 

NISHI KANTA DUTTA and others— 
Plaintiffs—Appellants 

»ersus 

SHASBI KANTA KARMAKAR and 
another—Defendants—Respondents. 

Landlord and tenant — Lease— Covenant against 
alienation in permanent agricultural leaxe, validity of 
—Breach of covenant — Re-entry, right of Bengal 
Tenancy Act (VIII B. C. of 1885^, s. 11 —Agricultural 
lease, whether transferable. 

A lease in respect of agricultural lands covered by 
section 11 of the Bengal Tenancy Act is transferable, 
[p 20, col. 2.] 

A condition in a permanent lease restraining 
alienation is not void by itself, but the lossor is 
not entitled to eject the transferee from the losseo 
unless the lessor reserves to himself the right of 
re-entry or the lease provides that it would be 
void in case of a breach of the covenant against 
alienation, [p. 20, col. 2.] 

Keshab Lai v. Madhu Sudan Pal, 6 Iud. Cas. 685; 12 
C. L. -I. 126, Nil Madhab Sikdar v Naraltam Sikdar, 
17 C. 826; 8 Ind. Dec. (N. s.; 10^5, relied on. 

Appeal against the deoree of the Additional 
Subordinate Judge, Baokergunj, dated the 
10th of Maroh 1917, affirming that of the 
Munsif, Barisal, dated the 16th August 1915. 

FACTS appear from the judgment. 

Babn Nanda Lai Sarkar (with him Babu 
Hit Lai Quha), for the Appellants.—The 
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plaintiffs are the appellants. The appeal 
arises out of a suit for ejectment. 
The tenanoy— nimhoirla —was oreated by a 
lease, dated the 20th October 1876. The 
lease provided that the tenant would not be 
able to sell the ntmhowla to any one else 
except the lessor. Defendant No. l.son of 
the original tenant, sold the lands to de¬ 
fendant No. 2 and took a miras ejara lease 
under him. The tenant was empowered to 
relinquish the holding. See Ramchurn Singh v. 
Raiding Cool Association, Ltd. (1). In that case 
the option of relinquishment was given and 
the oontraot was held to be good. See also 
section 171, Bengal Tenancy Act. My submis¬ 
sion is that the sale to a stranger is void as it 
is contrary to the express terms of the oon¬ 
traot. 

Babu Birendra Kumar T)ey (with him Babu 
Bepin Chandra Bose), for the Respondent.— 
The only question is whether this oontraot 
is valid and if so, can a suit for ejeotment 
be brought to eviot the transferee. If it is 
heritable and transferable, as it appears to be 
from the terms of the leasp, then the holding 
is permanent. See sections 3, 11, Bengal 
Tenanoy Aot. The condition in the lease is 
void. It is nobody’s oase that the land is 
not mourasi mokarrari tenure. The general 
principle of law is that one oannotput res¬ 
traints on the povser of alienation. Ordi¬ 
narily a tenant cannot foroe relinquishment 
on the landlord. 

Babu Nanda Lai Sarkar replied in brief. 


JUDGMENT.—The plaintiffs sought to 
ejeot the defendants under the following 
oiroumstanoes. The father of defendant No. 1 
got a nimhowla right in the lands in suit by a 

lease dated the — <>f Kur | lck J 2&,j There is a 

20th October 1876 * 1,,ere 13 a 

provision in the lease restraining sale of 
the nimhowla to aDy other person except¬ 
ing the lessor. Defendant No. 1 succeeded 
his father and sold the lands to defendant 
No. 2 and took a mirash ejara lease under 
him. The plaintiffs relied upon the above 
provision restraining alienation and further 
prayed that the defendant No. 1 might 
reoonvey the property to them upon the 
receipt of Rs. 40 as provided for in the 
lease. The defendants contend that the 


(1) 26 C. 29; 25 I. A. 210; 7 Sar. P. C. J. £99- 2 C 
W. N. 097; 13 Ind. Dec. (n, b.) 622 (P. C.). 
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provision in the kabuliyat against alienation 
is void and that the plaintiffs are not entitl¬ 
ed to any khas possession. It is admitted 
that nimhowlas in Baokergunj are permanent 
and heritable tenures. This lease is in respect 
of agricultural lands and if it was covered 
by seotion II of the Bengal Tenanoy Act, 
it would be transferable. It is contended 
on behalf of the plaintiffs that a clause 
restraining alienation in a document of this 
character before the date of the Aot is opera¬ 
tive. It is to be noticed that in this lease 
no right of re entry is reserved to the 
lessors. It was held in Nil Madhab Sikdar 
v. Narattam Sikdar (2) that the plaintiffs are 
not entitled to ejeot the defendants when 
the lease oontains no olause giving the lessor 
a right of re entry or providing that the 
lease shall become void in case of a breaoh 
of the covenant against alienation. That 
case is based upon the decision in Sonet 
Kooer v. Himmut Bahadoor (3). No doubt a 
condition in a permanent lease restraining 
alienation is not void by itself, as has been held 
in Keshab Lai v. Madhu Sudan Pal (4) but 
the plaintiffs not having reserved any 
right of re entry, I agree with the Courts 
below that they are not entitled to ejeot 
the defendants. The appeal is dismissed 
with oosts. 

Appeal dismissed. 

(2) 17 C. 826; 8 Ind. Dec. (n. s.) 1095. 

(3) 1 C. 391; 25 W. K 239; 3 I. A. 92; 3 Sar. P. C. J. 
608; 3 Suth. P.C. J. 257; 1 Ind Doc. (x. s.) 245 (P. C.J. 

(4) 6 Ind. Cas. 685; 12 C. L. J. 126. 


PATNA HIGH COURT. 
ArpEiLFROM Appellate Decree No. 1191 

of 1917. 

June 13, 1919. 

Present :—Mr. Justice Mulliok and 
Mr. Justice Jwala Prasad. 
RAMPADARATH SINGH and others— 

Appellants 

versus 

SOHRAI KOERI—Respondent. 

Registration Act (XVI of 1908,), s. 17 —Bengal 
Tenancy Act (VIII B C. of 1885,), ss. 29, 147 A—Land* 
lord and tenant—Compromise changing rate of rent 
whether lease — Registration, whether necessary— 
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Enhancement of refit, legality of—Status, change of, effect 
of—Compromise relating to matters extraneous to suit, 
whether can he recorded. 

Where a compromise is effected between a landlord 
and a tenant varying the terms of the contract pre¬ 
viously existing between them in respect of property 
valued at more than Rs 100, section 17 of the Regis¬ 
tration Act does not operate if that compromise is 
embodied in a decree of the Court even though the 
compromise creates rights and liabilities extraneous 
to the suit. The only exception is where the com¬ 
promise creates a lease requiring registration under 
the provisions of the Registration Act. [p. 21, col 2; 
p. 23, col. 1.] 

A decree based upon and embodying a compromise, 
which does not transfer auy interest in land but 
merely changes the terms of the contract on which 
a tenant was already holding, does not amount to a 
lease within the meaning of clause (d) of section 17 
of the Registration Act [p. 23, col. 1.] 

Section 29 of the Bengal Tenancy Act does not 
apply where a compromise changes the status of a 
tenant [p. 22, col. ?.] 

There is no substantial difference between rule 3 
of Order XXIII of the Civil Procedure Code and 
section 147 A of the Bengal Tenancy Act in regard 
to the jurisdiction of a Court to record a compromise, 
and there is no reason why a settlement of disputes 
forming the subject-matter of a suit should not be 
regarded as the consideration for the contract relat¬ 
ing to matters extraneous to the suit [p. 22, cols. 1 & 2.] 

Appeal from a decision of the Distriot Judge, 
Gaya. 

Messrs. Kailashpati and Nawal Kishore 
Prashad, II, for the Appellants. 

Mr. Sivanandan Rai, for the Respondent. 

JUDGMENT. 

Mullick, J.—This second appeal arises out 
of a compromise deoree made by the Munsif 
of Aurangabad in 19 1 3 in a rent suit. 

Tbe plaintiffs and the defendant in that 
suit were in dispute about the rent and 
area of a holding. There was also a 
dispute as to whether the rent was 
entirely payable in oash or whether it 
was payable partly in cash and partly in 
kind. The result of the compromise was 
that the plaintiffs agreed to take a lump 
sum of Rs. 64 on account of the rent of 
tbe years 1316 to 1319 F. S, that in 
respect of future years the rent was fixed 
at Rs. 78 per year for ever in oash and that 
the area of the holding was to be reokoned 
at 12 bighas. 

The suit cut (f which the present appeal 
arises is in respect of the rent of the 
years 1321 to 1323 

The plaintiffs seek t> enforce the com¬ 
promise and claim R». 78 per annum. 
The defendant denies that the compromise 


was legal and admits only Rs. 43*2-0 per 
annum. 

The Distriot Judge has found that tbe 
oadastral survey record stating the rent 
to be entirely cash and to amount to 
Rs. 43-2-0 per annum, oorreotly shows the 
state of affairs existing immediately before 
tbe compromise, and he has deolined tn 
admit into evidence the compromise deoree 
on the ground that it related to matters 
outside the scope of the suit and, therefore 
required registration. 

The plaintiffs accordingly appeal. 

Now in their behalf the first ground 
taken is, that the Full Bench decision of 
this Court in Cham Chandia Mitra v. 
Sambhu Nath Pauley (1) dearly shows 
that the learned Distriot Judge was wrong. 
It has been held in that oase that, where 
a compromise is effected between a land* 
lord and a tenant varying the terras of 
the contract previously existing between 
them in respeot of property valued at 
more than Rs. 100, seotior. 17 of the 
Indian Registration Aot does not operate if 
that compromise is embodied in a deoree 
of Court, even though the compromise 
oreates rights and liabilities extraneous to 
the suit. The only exception recognized 
by their Lordships is where the oompro- 
mise oreates a lease requiring registration 
under the provisions of the Registration Act. 

Therefore, in the present oase the view 
taken by the learned Distriot Judge, which 
it must be noticed wa9 arrived at before the 
Full Benoh judgment, is inoorreot. 

The learned Vakil for the appellants next 
contends that the compromise was in fact not 
outside the soope of the suit inasmuoh as 
it purported to settle that the proper rate 
of rent payable upon the holding was 
Rs. 78. This contention is not tenable in 
view of the finding of the Distriot Judge 
that the rent was Rs. 43-2 0. This is a 
finding of faot whioh cannot be assailed 
in second appeal. Moreover, it does not 
appear from the terms of the compromise 
deoree that there was any adjudication at 
all as to the rate of rent. The sum of 
Rs. 14 decreed for the years 1316 to 1319 
was a lump sum and there was no adjudica¬ 
tion whatever as to the proper rate of rent 

(1) 46 Ind. Cas. 35 e ; 3 P. L. .T. 255; 4 P. L W 393- 
(1918) Pat. 193. * 7 ' 
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payable during these or any previous years. 
The contract to pay a rate of Rs. 78 was 
dearly foreign to the suit and the argument 
that the decree relating thereto is res judicata 
must fail. 

But the learned Vakil for the appellant 
succeeds on his first point. 

In reply it is contended on behalf of 
the defendant respondent that the compro¬ 
mise is subjeot to the provisions of seotion 
147A of the Bengal Tenancy Act. That is 
perfectly true. It is contended that the 
Full Bench deoision, above referred to, 
related to a compromise recorded under 
Order XXIII of the Civil Procedure Code 
whioh is not applicable to a rent suit. 
In my opinion, there is no force in this 
argument beoause the terms of the first 
part of seotion 147 A of the Bengal Tenanoy 
Aot are identical with the terms of Order 
XXIII, rule 3, Civil Procedure Code, and the 
rule laid down by the Full Bench is of 
general application. 

The learned Vakil for the respondent next 
contends that, even if this is so, seotion 
29 of the Bengal Tenanoy Aot renders the 
compromise illegal and invalid. It is con¬ 
tended that the defendant was both before 
and after the compromise an occupancy 
raiyat and that inasmuch as the compromise 
enhanoes his rent from Rs. 43-2-0 to Rs. 78, 
the contract is illegal and incapable of 
enforcement. This objection would be well 
grounded if it was in fact true that the 
status of the defendant had not been changed 
by the compromise. The learned District 
Judge, however, finds that the compromise has 
ohanged the defendant from an oooupanoy 
raiyat to a raiyat at a fixed rate of rent, so 
that section 29 of the Bengal Tenanoy 
Aot would not apply to his oase. The 
learned Vakil, however, relies upon the 
oase of Narendra Bhusan Roy v. Banku Behary 
Ghosh (2) and contends that the status of the 
defendant has not in faot ohanged. For this 
contention he relies upon that part of the 
compromise petition whioh places certain 
restrictions upon the right of the tenant to 
build and to excavate tanks. 

\ The report of the oase on whioh the 
learned Vakil relies does not put us in 
complete possession of the facts but if the 

1U 


learned Judge intended to rule that a tenant 
cannot become a raiyat at fixed rates if he 
places restrictions upon himself in the matter 
of building and making excavations, I 
would respeotfully venture to differ. Read¬ 
ing the report, it would seem that the 
only point decided was, that in a pattah 
agreeing to let the holding at a oertain 
rent from son to grandson, a restriction as 
to alienation and other matters was held to 
justify the construction that it did not 
create a tenanoy at fixed rates. In the 
present oase the dooument in express words 
creates a tenanoy at a rate of Rs. 78 in 
perpetuity. The restrictions with regard to 
excavations and buildings are, in my opinion, 
not void under any provisions of the 
Tenanoy Aot, and I must hold that the 
defendant is no longer an oooupanoy raiyat. 
The compromise, therefore, does not offend 
against the terms of seotion 29 of the 
Bengal Tenanoy Aot and I hold that the 
Court in accepting it as a basis for 
the adjustment of the suit acted with jurisdic¬ 
tion. 

In this connection it has been somewhat 
faintly suggested that the Court did not 
make any investigation into the legality of 
the compromise. The Distriot Judge has, 
however, found that there is nothing to 
support this suggestion. 

It is next contended that, even if the 
provisions of seotion 29 were not contravened 
and the decree was made with jurisdiction, 
still section 147A of the Bengal Tenanoy 
Aot does not empower the Court to record 
a compromise relating to matters extraneous 
to the suit. In my opinion there is no 
substantial difference between rule 3 of Order 
AXIII, Civil Procedure Code, and seotion 
147A of the Bengal Tenanoy Aot in regard 
to the jurisdiction of the Court to record 
compromises; and the reasons given by the 
learned Distriot Judge for holding that seo¬ 
tion 147 A requires compromises to be 
ooofined to the subject-matter of the suit 
are, in my opinion, inconclusive. There is 
no reason why the settlement of the disputes 
forming the subjeot matter of the suit should 
not be regarded as the consideration for tbe 
contract relating to matters extraneous 
to the suit. I see no reason why in a suit 
for rent for a particular period tbe parties 
cannot, by ooueent, effect a change of statqi 
Ut'Ctl-i *•- 


(2) 8 Ind. Cas. 825, 
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or rate of rent in regard to future years. 
The Tenancy Act does not expressly or 
by implication place any restrictions upon 
the parties in this respect. 

Finally the learned Vakil for the respond¬ 
ent urges that even if his other contentions 
fail, the compromise decree in this oase 
was a lease whioh is liable to oompulsory 
registration under clause (d) of section 17 
of the Indian Registration Act. 

Now we have very oarefully read the 
terms of the compromise petition, and we 
do not find that it contains any of the 
ingredients necessary for a lease. No trans¬ 
fer of any interest in land is effected by 
the document. All that it does is to ohange 
the terms of the oontraot under whioh the 
tenant was already holding, and it dearly 
oomes within the category of the docu¬ 
ments described in clauses (6) and (c) of 
6 eotion 17 of the Registration Aot. 

In these oiroumstanoes it was open to 
the plaintiffs to sue upon the compromise 
and to tender the compromise deoree as evi¬ 
dence. The defendant, not having sueoeeded 
in rebutting that evidence, must submit to 
a deoree for the full amount of the claim. 
The suit must, therefore, be deoreed in full 
with damages at 23 per cent. and costs 
throughout. 

Jwala Prasad, J.— I agree to the order pro¬ 
posed by my learned brother. Although 
I do not want to commit myself to all 
the reasons given by him in support of 
the order made, it is sufficient to deoree 
the appeal on the ground that the learned 
District Judge was under a misapprehen¬ 
sion that the compromise petition, upon the 
basis of whioh the plaintiffs sued for a 
declaration of the rate of rent and for 
recovery of arrears thereof, was inadmissi¬ 
ble without registration and henoe could 
not be given effcot to. The said compromise 
petition was incorporated into the deoree 
of the Court and as such was exempted 
from registration under sub seotion 2, olause 
(vi) of seotion 17 of the Registration Aot, 
inasmuch as the terms in question in the 
compromise did not amount to a lease 
under clause ('/) of sub-seotion 1 of 
the said seotion, but came under olauses 
(6) and (c) of sub seotion 1. A deoree 
or order of a Court embodying the terms 
pf an instrument ooming under olause (b) 


or (c) is exempted from registration. 
Only gifts under olause (a) and leases 
under olause ( d ) of sub-section 1 are not 
so exempted. 

Appeal decreed. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 215 of 1917. 

May S, 1919. 

Present : — Mr. Justice Walmsley and 

Justice Sir Syed S'hamsul Huda, Kt. 
PARESH NATH GHOSE -Judgment- 

Debtor— Appellant 
versus 

HARI CHARAN SHAHA and others 
— Decree- Holders—Respondents. 

Civil Procedure Code (Act V of 1908,), 0. XXI , r. 90 
—Execution of decree — Sale—Misstatement of approxi¬ 
mate value in sale proclamation — Irregularity — Sale, 
whether can be set asi<1e. 

A misstatement of the approximate value of the 
property in a sale proclamation constitutes material 
irregularity within the meaning of Order XXT, rule 
90, of the Civil Procedure Code. [p. 24, col 2 ] 

Where on enquiry made by the lower Court it 
was ascertained that the value of the property 
sought to bo sold in execution of a decree was 
Its. 11,200 but in the sale proclamation the value 
was statod to bo Rs. 6,000 and the property was 
sold for Rs 6,300: 

Held , that the sale should be set asido, inasmuch as 
the decree-holder knowingly made a misstatement 
of the value in the salo proclamation which amounted 
to material irregularity, and thereby caused substan¬ 
tial injury to the judgment-debtor, [p. 24, col. 2.] 

Appeal against the order of the Sub¬ 
ordinate Judge. 1st Court, Dacoa, dated the 
14th of May 1917. 

FACTS appear from the judgment. 

Babu Trailokya Nath Ghose , for the Ap¬ 
pellant.—This appeal is on behalf of the 
jndgment-debtor and it is against an order 
refusing to set aside a sale on the ground 
of fraud and material irregularity. The 
deoree holder fraudulently and with a 
dishonest motive to have the mortgaged 
property sold at a nominal price know¬ 
ingly made a misstatement of value in 
the sale proclamation. As a result of that 
the property, whioh in the opinion of the 
lower Court was worth Rs. 11,200, was 
sold for Rs. 6,i00. My submission is that 
a wilful and gross misstatement of the 
value of the property iq tfiq sale prq* 
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olamation amounts to material irregularity 
within the meaning of Order XXI, rule 90 
of Aot V of 1906, and as suoh misstate¬ 
ment has caused the mortgaged pro¬ 
perty tc be sold at a price far below 
its proper price, the 6ale oannot stand; 
The sale is vitiated by fraud and irregularity 
causing substantial injury to the appellant 
and is, therefore, liable to be set aside: 
Sivadurga Debi v. Rajmohan Poddar (1), 
Mahabir Pershad Singh v. Dhanukdhari 
Singh (2). 

Babu Jatindra Mohan Qhose (with Baba 
Kunja Loll Das ), for the Respondents.—The 
sale oannot be set aside unless the ap¬ 
pellant can show that there was material 
irregularity or fraud in publishing or con¬ 
ducting the sale and that the applicant 
has sustained substantial injury by reason 
of suoh irregularity or fraud. See Jadoo 
Nath Chatterjee v. Aswini Kumar Banerjee 

(3) . It is evident upon the faots of this 
case that the applicant oannot complain 
of substantial injury resulting from aDy 
material irregularity or fraud in publish¬ 
ing or conducting the sale. Mere under¬ 
statement of value in the sale proclamation 
is Dot a ground for setting aside a sale; 
see Macnaghten v. Mahabir Pershad Singh 

(4) . The applicant must oonneot the 
irregularity with the inadequacy of prioe 
as oause and effeot by means of direot 
evidenoe. As this has not been done in 
this case, the sale is not liable to be set 
aside. 

Babu Trailokya Nath Ghose briefly replied 

JUDGMENT. 

Walmsley, J.—This appeal is preferred 
by the judgment debtor. The respondents 
obtained a deoree against him on a mort¬ 
gage for a sum of about Rs. 12,000 and 
applied for execution. A notice was then 
issued to the judgment-debtor under clause 
(2) of Order XXI, rule 6d, Code of 
Civil Procedure, and the judgment debtor 
appeared in Court. Shortly after that, 
he applied to this Court for stay of execu¬ 
tion of the deoree aud this Court ordered 
an enquiry to be made for the purpose 

(1) 10 Ind. Cas 475; 16 C. W. N. 677. 

(2) 31 C. 815; 8 C. W. N. 686 . 

(3) 16 Ind. Cas. 974; 16 C. L. J. 98. 

(4} 10 I. A. 26 at p 30; 9 O. 656; IL C. L. R 494 . 

7 Ind. Jur. 161; 4 Sar. K C. J. 4i7; 4 Shome L. R.’ 
286; 4 Jpd. Deo. (n. s.) 1086 (P. C.). 
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of ascertaining whether the mortgaged 
property was sufficient security for the 
amount of the deoree. This enquiry was 
held by the learned Subordinate Judge 
and the conclusion at which he came 
was that the property was worth about 
Rs. 11,200. Shortly after that enquiry 
was completed, the deoree holders asked 
to have a sale proclamation issued and a 
proclamation was issued; and, in that 
proclamation, the value of the property 
was stated to be not Rs 11,200 as it 
was found in the enquiry, but Rs. 6,000. 
In due oourse, the property was put 
up to sale. One item was sold at Rs. 2,100 
and the other at Rs. 42 0 making a 
total of Rs. 6,300—only Rs. 3U0 above the 
sum mentioned in the sale proclamation. The 
judgment-debtor filed an application before 
the lower Court asking to haye the sale 
set aside on the ground of material 
irregularity resulting in loss to him. The 
lower Court has rejeoted that application 
and he has consequently preferred this 
appeal. It appears to me quite clear on 
the reoent authorities that the misstatement 
of the approximate value of the property 
constituted a material irregularity within 
the meaning of rule 90 of Order XXI, 
Code of Civil Procedure. That there was a 
misstatement there is no doubt. There 
was an elaborate enquiry in the lower 
Court as to the value of the property 
and it was found to be Rs. 11,200. That 
faot was perfectly known to the deoree- 
holders and, if they were honest, they 
would have put that sum in the sale 
proclamation On the same materials, it 
is obvious that there has been a sub¬ 
stantial injury to the judgment debtor 
beoauee the property has been sold not 
for 11,200 but for Rs. 6,300. I do not 
think it is of any ooDsequenoe that the 
judgment debtor did not at once bring it 
to the notice of the Court that in the 
sale proclamation the value bad been put 
ss Rs. 6,000 instead of Rs. 11,200. 

The remaining question is whether there 
is sufficient material for drawing tb6 in¬ 
ference that the injury to the judgment- 
debtor resulted from the irregularity men¬ 
tioned. I think there is, for we have 
the further faot that the only outsiders 
who lid at the sale stopped their bids 
&t a few rupees more than the’ sums 
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mentioned in the sale-proolamatioD. One 

man went up to Re. 2,050 for one item 

and the decree-holders bonght it for 

Ra. 2,100. Another man bid up to Rs. 4,150 
for the second property and the deoree- 
holders bought it for Rs. 4,200. It is 
probable that these bidders were dis- 
oouraged fiom bidding beyond the sums 
entered in the sale proclamation. I think, 
therefore, it is safe to infer that the 
price realised was the direct result of 
the misstatement ooDtained in the sale- 
proclamation. The appeal should, in my 
opinion, be allowed and the sale set aside 
with oosts to the judgment debtor both 
in this Court and in the Court below. 
We assess the hearing fee in this Court 

at three gold mohurs. 

Shamsul Huda, J. —I agree. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No 319 of 1916. 

Maroh 10, 1919. 

Present :—Mr. Justioe Rafique and Mr. 

Jnstioe Lindsay. 

LAKSHMI RAM JANI and others— 

Defendants—Appellants 

versus 

HARI RAM DUBE— Plaintiff 
— Respondent. 

Limitation Act (IX of »908j, Bch *• *«• **- 

Deposit with banker- Suit to recover 

ti<yn—Hindu Law-Naqar Brahmins of Oujarat 

domiciled in Benares, whether governed by Mayukha or 

Mitakshara Law. 

Where a deposit is in the nature of a backing 
aoposit the depositee stands in a fiduciary relation 
to the depositor, and a suit to recover such deposit 
is governed by Article 60 of Schedule I of the 

Limitation Act. [p. 26, col 2; p. 27, col. l.J 

Where a family of Nogar Brahmins of Gujarat 

tv as domiciled for over a century in Bewares, wd it 
was found that they wore ignorant of any rules to 
be found in the Mayukha commentary and were 
nnaWo to depose to a single instance of special 

Buccession under that commentary: 

Held, that the family was governed by the Mjtak- 
shara Law which prevailed in Benares, [p 27,col. 

First appeal from the deoree of the Ad¬ 
ditional Subordinate Judge, Benares, dated 
the 13th June 1916. 


Messrs. Ookul Prasad , Baldeva Ram and 
Radhakant Malaviya, for the Appellants. 

Mr. Sarat Chander Ohaudhun , for the 

Respondent. 

JUDGMENT.— The defendants in the 
suit out of whioh this appeal has arisen 
are the sons and grandsons of one 
Gelab Ram Jani, who died m the 
year 1958 Sambat corresponding to 1VUI- 

The plaintiff is the daughter’s son of 
Gnlab Ram Jani by the latter’s daughter 
Gopi Knar, who died in the lifetime of 
her father. Gulal Ram’s wife was a lady 
whose name was Ballabh Knar. The family 
to whioh the parties belonged is a family of 
Nagar Brahmins, who oame originally from 
Gujarat and settled in Benares some 150 or 

200 years ago. , , 

The suit was brought for the purpose of 

recovering a sum of Re. 9,567 8 9. T is 
sum is made up of four items which are 
exhibited in the statement of aooount 
attaohed to the plaint. The first item ie 
one for Rs. 3,791-14.0 said to have been 
deposited with the firm of the defendants 
by Ballabh KnBr; the seoond item is a sura 
of Rs. 2.207 said to have been similarly 
deposited by Musammat Gopi Kuar; the 
third item of Rs. 533 is also alleged to 
have been deposited by Gopi Kuar and 
the fourth item of Rs 2,500 is said to have 
been deposited hy the plaintiff himself. 

The oause of aotion stated in the plaint 
was that the plaintiff in the month of 
January 1914 had demanded payment of 
these deposits whioh had teen refused. 
The olaim, therefore, was for the total sum 
cf these items together with interest, the 
aggregate amount being as above stated 

Re. 9,567-6 9. 

A number of pleas were raised for the 
defence. First of all it was stated that 
the item alleged to have been deposited 
by Ballabh Kuar bad been deposited by 
Gulab Ram Jani hirmelf in her name by 
way of a trust fund from whioh were to be 
defrayed oertain expenses for shradh. 


With regard to the items Nos. 3 and 
4, tie case for the defendants was that 
Gulab Ram Jani before his death had 
plaoed these sums to the credit of Gopi 
Kuar and the plaintiff by way of favour 
and for their maintenance. It was pleaded t 
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that there was no consideration for these 
deposits whioh had been made by way of 
oharity and that the plaintiff was not 
entitled to reoover them. 

As to the second item it was admitted 
that Gopi Kuar had deposited Rs. 2,207 
with the defendants’ firm, but it was pleaded 
that on this account there waR a debit 
against the plaintiff of Rs. 2,621-15 0. 

Further pleas to be noticed are:_ 

(1) That Gopi Kuar, the mother of the 
plaintiff, was not the daughter of Ballabh 
Kuar but of another wife of Gulab Ram 
Jani; 

(2) that the suit was barred by reason 
of oertain arbitration proceedings whioh 
had taken place before the claim was 
brought; 

(8) that the olaim was barred by limi¬ 
tation; and 

(4) that in any case so far as the first 
item was concerned; the right of the plaint¬ 
iff was to be determined with reference to 
theMayukha and not the Mitakshara Law. 

The lower Court found that the first 
item in dispute was the stridhan of 
Musammat Ballabh Kuar. The learned Sub¬ 
ordinate Judge held that the defence had 
failed to prove that this money constituted 
a trust fund for the purposes of meeting 
the expenses of shradh. He next held that 
the arbitration proceedings upon whioh 
the defendants relied, were no bar to the 
suit inasmuoh as the plaintiff had been 
no party to the reference to arbitration. 
The Subordinate Judge held also that 
Gopi Kuar was the daughter of Ballabh 
Knar. 

As regards the two deposits of Rs. 533 
and Rs. 2,500, items Nos. 3 and 4, the find¬ 
ing of that Court was that Gulab Ram 
himself had made these deposits but that 
they had been made for the benefit of Gopi 
Kuar and her son and, therefore, the plaintiff 
was entitled to get them. 

With reference to the second item, namely, 
the deposit of Rs. 2,207, the Subordinate 
Judge found that this money had been 
put in deposit by Gopi Kuar but that 
there was owing to the defendants on this 
aooount a still larger sum, Damely, 

Rs. 2,t21 15 0. On the issue of limitation, 
the Subordinate Judge found that the suit 
was not time-barred and lastly he held that 
the Mitakshara Law governed the relations 


Of the parties. He gave a decree, there 
fore, to the plaintiff for He. 6,409 15 0 with 
proportionate oosts and interest pendinte 
Me and futnre at the rate of five anpas 
four pies per oent. per mensem. 

Pausing here it may be observed that 

on the faoe of it, the decree of the lower 

t'Onrt is wrong The Subordinate Judge 

was of opinion that items Nos. 1, 2 and 4 

earned interest and yet in making up the 

aooount between the parties he has not 

allowed interest on these sums up till the 
date of suit. 

The defendants oome here in appeal 

uu , I tW °m. pleaS have been rsised on their 
behalf. The first plea is oontained in the 

orst and seoond grounds set out in the 

memorandum of appeal, that is the plea 

of limitation. The third and fourth grounds 

relate to the law applioable to the parties, 

the oontention being that the family is 

governed by Mayukha and not by the 

Mitakshera Law. The plaintiff’s ease is 

that the Court below ought to have deoreed 

his claim in full. He objects to the 
6nd.ng of the Court below that there was 
against him a debit balance of Rs. 2,621-15-0 

and says that this sum ought not to have 
been deduoted from his olaim. 

To deal first with the appeal, it may 
be observed that there is no longer any 
dispute about the various items mentioned 
in the plaint which were reoeived in 
deposit by the defendants’ firm. The oase 
which was set up in the Court below re- 
garding the first item, that is to say, the 
deposit made in the name of Musammat 
Pallabh Kuar has not been argued here. 

It is no longer contended that this item 
was placed with tbe defendants in trust 
for the performance of shradh ceremonies. 

We may take it, therefore, that eaoh of 
e items in the account represents a 
separate deposit and this being so, the 
issue about limitation is disposed of at 
once. We think the lower Coart is right 
in holding that the suit was not time- 
barred The Article whioh applies is 

obviously Artide 60 of the First Schedule 

of the Limitation Act and time begins to 
run from the date on whioh demand was 
made that is to say, in the present oase 
from the 16th of January 1914. The suit 
was filed a few months later. The deposits 
were in the nature of banking deposits 
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and the defendants stand in a fiduciary 
relation to the plaintiff. For these reasons 
the ease falls within the purview of Article 
60, and not of Article 62 as was pointed 
by the Counsel for the appellant. 

As to the question whether the parties 
are governed by the Mitakshara or the 
Mayukha Law, we have already mentioned 
that this point arises only in connection 
with the 6rst item in dispute. On the 
finding of the Court below this sum of 
Rs. 3,791-14.0 was the stridhan of Ballabb 
Kuar. If this is a case whioh is governed 
by the Mitakshara Law, the whole of this 
Bum was inherited by her daughter Gopi 
Kuar and is now claimable by the plaint- 
iff as the heir of his mother. On the 
other hand if the Mayukha Law is to be 
applied, the stridhan of Ballabh Kuar 
was divisible between her sons and her 

daughters. . 

A number of witnesses were examined 

in the Court below for the purpose of 

showing whioh school of law governs the 

relations of the parties. We have been 

referred to the statements of six witnesses 

who were examined on behalf of the 

plaintiff. There was also a deposition given 

in a former suit by Ravi Ram who was 

one of the sons of Gulab Ram .Tani. Read 

as a whole, the evidence is not of very much 

value for most of it prooeeds from witnesses 

who admit their ignoranoe of the differences 

between the Mayukha and the Mitakshara 

Law. However, so muoh is established from 

the testimony of these witnesses that the 

family is a family of Gujarati Brahmins 

who migrated to Benares 150 or 200 years 

ago. Ravi Ram, when ex amined in the 

earlier suit, deposed that the family first 
migrated from Gujarat to Jaipur and came 
from Jaipur to Benares about the year 

1804 A - D ‘ , „ A . 

The argument for the appellants is that 

as the parties are Gujaratis, they must be 
deemed to have brought their own law 
with them and that law must have been 
the law as laid down in the Mayukha. On 
the other hand the contention is that the 
presumption must be in favour of the 
application of the Mitakshara Law, because 
it is said that the commentary which goes 
by the name of the Vyavahara Mayukha 
did not make its appearance till after the 
jear 1600 A. D. On the authority of the 
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books there seems to be no doubt that the 
author of this commentary, Nilkantha, 
lived about the year 1630 A. D. in 

Benares and his works are said to have 
oome into vogue about the year 1700 
A. D. Support for this argument is derived 
from the history of the Mayukha as set out 
in West and Buhler’s Hindu Law, Volume I, 
page 19 (3rd Edition), in whioh the state¬ 
ment of Borradaile is quoted as authority 
for the history given. It seems to us that 
it would be very difficult to say that a 
family whioh migrated from Gujarat nearly 
two oenturies ago is governed by the 
speoial rules of inheritance whioh are set 
out in Nilkantha’s commentary. The ques- 
tion whether the Mayukha is the governing 
authority in Gujarat is one whioh does not 
appear to have been definitely settled, al¬ 
though the view taken by the Bombay 
High Court seems to be that the Mayukha 
is the principal authority in that province. 
This view, however, has been challenged in 
a work whioh was cited before us at the 
time of the argument—‘ Codifioation in 
British India” by Bijoy Kishore Aoharya 
(Tagore Law Lectures, 1912) at page 315 
and the following pages. The learned 
author points out that the Court of highest 
jurisdiction in Baroda holds that tho Mayukha 
is not of superior authority to the 
Mitakshara in the region of Gujarat. 

On the evidence before us, we are of 
opinion that the Mitakshara ought to be 
applied here. The family has long been 
domiciled in Benares where the Mitakshara 
Law prevails, and such evidence as there 
is before us shows that these people are 
ignorant of any rples to be found in the 
Mayukha commentary. No instance of 
speoial suooession under the Mayukha has 
been deposed to by any of the witnesses, and 
this is a faot of some significance for the 
family is a big one and instances might 
have been expected to be forthcoming if 
the Mayukha Law applied. 

On the two points raised in the memo¬ 
randum of appeal, we find against the 
appellants and the appeal fails aooordingly. 

Coming now to the oross-objection which 
relates to a sum of Rs. 2,621-15*0, whioh 
the Subordinate Judge debited against the 
plaintiff, it appears to us that the lower 
Court has not dealt oorreotly with this 
matter. The Subordinate Judge for some 
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reason or other whioh is not apparent 
treats this sum as a debit, against the 
deposit account of Rs. 2,207, standing in 
the name of Gopi Knar. On the other 
hand it is the oase of the defendants that 
all the items whioh go to make up this 
debit total were items advanoed to or 
chargeable against the plaintiff and if this 
be so, the debit aooount should have been 
made up against the deposit of Rs. 2,500 
whioh stands in the plaintiff’s name 

.The of Rs. 2.621-15 0 claimed by 

the defendants is made np of three items:- 

f *-ll R % 8 »V 9 l'ne» eb,ted ‘° “ le Pontiff 
np till Kartik 1957 Sambat, that is to a 

date prior to the death of Gnlab Ram 
Jam. 

(2) Rs. . 984-6-0, representing sums paid 
to the plaintiff since the death of Gulab 
Ram Jani. 

(3) Rs. 826, debited to the plaintiff on 
aooount of interest. 

There has been mooh argument before 

us regarding the aooount of the defendants 

whioh relates to this debit item. In order 
to support their claim the defendants 
produced an aooount whioh purports to 
date from 1941 Sambat at a time when 

the plaintiff oan only have been about 16 
years of age. This date (I9rl Sambat) 
was 17 years prior to the death of Gulab 
Ram Jam. The aooount so produoed is 
not the account from the very beginning, 
for it opens with a oredit item of Rs. 678 6 0 
in favour of Hari Ram carried over from 
an earlier aooount. By the eud of 1949 
Sambat this aooount had become a debit 
aooount and has been shown as suoh ever 
sinoe. At the time of Gulab Ram’s dealh 
the debit against Hari Ram is shown as 
amounting to Rs. 811-9.0. 

It is proved beyond all doubt that when 

is 2000^ t h u dire0ted a 

Rs. 2,000 to be placed to the oredit of 
iiari Ram in addition to a sum of Rs. 500 
whioh bad been oredited previously, and we 
thick that there is good ground for supposing 

that it was the intention of Gulab Ram Jani 

in givmg these direotions to wipe out the debt 
which was then standing against the name rf 
Han Ram. This debit seems to have arisen 
by reason of Gulab Ram's himself paying 
sums to Han Ram from time to time for 
bis support and consequently when we find 
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I t e b ,1 t son*? J T ju8t before his death 
left Rs. 2,500 for the support of his grand- 

eon we think he intended this to be a fresh 

fund not subject to deduction in respeot 

advanLd m ° Dey Wh '° h ^ been previoas| y 

,,^ e ,'?j ay men t>°n here that the award of 
the arbitrators, who were appointed to make 
partition of the family business whioh be¬ 
longed to the defendants, is upon the reoord. 
lbe accounts were examined by persons 

fin h H° tuT t ^ 0re 1688 ex P 6r ‘ 9 and we 
6nd that the arbitrators in making up 

this account of Hari Ram took the same 
I' D ? aS ' we are taking now. \V e are satis- 

Rs 811 ^ h’ n hat thi8 debit item ° f 
Rs. 8ll_J-0 whioh was standing against the 

name of the plaintiff when Gulab Ram 

Jam died, should be excluded from the 
aooount. 

fh 0 Ne r Xt we bav ® t0 take the account from 
he time when Gulab Ram Jani died, start- 
ng with the fact that there was an open- 
ing of a oredit balanoe of Rs. 2,500 in 
favour of the plaintiff. At the hearing of 
the appeal an extract was prepared from 
be aooount books of the defendants which 
a supported by an affidavit, and according 

nlaint'iff 61£tra °t there have been paid to the 
plaintiff since the death of Gulab Ram 

to "rs'Ttq-^ 8 am ° Dnt of whiob oome8 

in tb' 1,795 ‘ 'ml N ° * n t ere st is included 
n this sum. The learned Counsel for the 

respondent objected to one item in this 

ooouot, namely, a oharge of R s . 891-8-0 

said to reprssent money advanced to the 

It was ^ certain marriage expenses. 
debTtod '“"it tha ‘ ,hi9 8Um 0Q * bt t° b* 

f r b ' ed ,n . tb ® a °count but ought to be 
treats,! as gift from the family business. In 

nr opinion this contention oannot be main- 

tained, f or we are of opinion that any sums 

Which were paid to the plaintiff after Gulab 

Ram Jan.'s ileeth must, in view of what we 

plaintiff * 88 ' b6 a ° harge agafD3t the 
plaintiffs account. There was no reason 

Whatever why these defendants should have 

pWnt.V ° f ‘ hi8 S “ m ° f raoney ‘he 

Over and above this sum of Rs. 1,795-4-0 
ere is another item of Rs. 131 whioh 

plaintiff ^h “° Q< 7 f ‘° taally P aid to the 
plaintiff but debited to his account in the 

IZl I 964 Sambat. The history of this 
transaction appears to be that the plaintiff's 
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father had pawned oertain ornaments with 
the firm for Rs. 131. Tt is said that in 
1964 Sambat the plaintiff was given the 
ornaments upon his agreeing to have the 
debt transferred to his own aooonnt. We 
think this is a reasonable and proper explana¬ 
tion of this item and we hold that it constitutes 
a proper debit against the plaintiff. We 
find, therefore, that the total sum whioh is 
properly chargeable against the plaintiff s 
deposit aooount of Rs 2,500 is Rs. 1,9-6 4-0. 

As to the item of interest, namely, Rs. 826 
to whioh we have previously referred, 
we leave that out of consideration altogether. 
The item includes oertain entries whioh 
accrued due before the death of Golab 
Ram Jani and for the reasons we have 
already given, no debit of a date prior to 
1958 Sambat oan be charged against the 
plaintiff. On the other hand, it is quite 
dear that since Gulab Ram Jani’s death 
the aooount of the plaintiff, whioh began 
with a credit balanoe of Rs. 2.500 carrying 
interest at Rs. 4 per cent, per annum, has 
always been a credit aooount and oonse 
quently the defendants are not entitled to 
oharge interest as if the aooount had been 
overdrawn. The lower Court has, as we have 
said, debited the plaintiff with Rs. 2,621-15-0. 
Our finding is that the proper debit is 
Rs. 1,926-4-0 and so the oross-objeotiou 
must be allowed to the extent of Rs. 695 11. 

We have already mentioned in an 
earlier part of the judgment that the decree 
of the Court below on the face of it is 
inoorreot, inasmuch as the Subordinate 
Judge has not allowed interest in the decree 
although he finds in hi3 judgment that 
interest was claimable in respect of items 
Nos. i, 2 and 4. The correct amount 
owing to the plaintiff is Rs. 7,641-4-9 and 
we vary the deoree of the Court below 

accordingly. 

A deoree will be prepared for this sura 
with proportionate oosfes and interest during 
the suit and future interest at the rate 
of Rs. 4 per oent. per annum. The 
result, therefore, is that the appeal fails and 
is dismissed with costs, whioh will inolude 
in this Court fees on the higher soale. The 
cross-objection is allowed with proportionate 
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Appeal dismissed-, 
Cross objection allowed. 


CALCUTTA HIGH COURT. 

Appeals prom Orders Nos. 136 and 137 

of 1917. 

March 21, 1919. 

Present :—Justioe Sir Charles Chitty, Kt , 
and Mr. Justioe Walmsley. 

WAHED ALI— Defendant—Opposite 

Party—Appellant 
versus 

CHAND MIA— Plaintiff—Petitioner 

— Respondent. 

Civil Procedure Code (Act Vof 1903,), O. XL11I, r 
1 (w), O. XLV1I, rr. 1, 4, 7—Appeal from order grant - 
iug application for review, when lies—“Sufficient 
cause” within meaning of O. XLVII, r. I, what is — 
Review. 

Order XLLII, rule l (w) t of the Civil Procedure Code 
permits an appeal from an order granting an appli¬ 
cation for review only on the grounds mentioned in 
Order XLVII, rule 7, of tho Code, and on no other, 
[p. 80, col. 2.] 

The omission of the Court and the Pleaders to 
notice certain provisions of tho Code which might 
govern a case would bo a “sufficient reason” within 
the meaning of Order XLVII, rule I, of the Code for 
granting a review, [p. 30, col. 2, p. 31, col. 1.] 

Appeals against the orders of the Subordi¬ 
nate Judge, 2nd Court, Chittagong, dated 
the 5th of April 1917. 

FACTS appear from the judgment. 

Babu Chandra Sekhar Sen , for the Re¬ 
spondent.—Before the oase is opened I 
beg leave to take a preliminary objeotion 
to the hearing of the appeal. The appeal 
is not competent as no appeal lies under 
Order XLVII, rules 4, 7 and d of the 
Civil Prooedure Code. 

Babu Cham Chandra Sen (with him Babus 
Bhirendranath Bagchi and Monomohan 
Banerjee ), for the Appellant —These appeals 
arise out of a suit for recovery of money. 
The first Court dismissed the euit against 
defendant No. 1 and decreed against other 
defendants. There were two separate ap¬ 
peals preferred against the deoision by 
defendants Nos. 2 and 3, whioh were allowed. 
In both these appeals defendant No. 1 was 
a party respondent. The plaintiff applied 
for a review of judgment. The applica¬ 
tion was granted by the following order of 
the learned Subordinate Judge: I think 
the review applied for should be granted 
Rule 33, Order XLI, allows full power 
to the Court to grant relief against a 
party although no appeal has been pre¬ 
ferred by the party seeking relief against 
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him. My attention was not drawn to this 
provision of the law at the time of the 
argument in the appeals.” 

“It was contended on behalf of the 
opposite party that the Court was quite 
right in passing the order passed in my 
judgment in the appeals, because no 
relief was sought for by the present 
applicant as against him during the 
pendency of the appeals. As the law gives 
full power to the Court to do oomplete 
justioe in the case as between the parties 
interested in a suit, I think these are 
proper oases for review. The applications 
are granted.” 

My submission is that Order XLVII, 
rule 4, is in my favour. An appeal lies 
under Order XLVII, rule 7, but no review 
oan be granted. My point is that the 
express provisions of Order XLVII, rule 4, 
have been contravened. All the opposite 
parties did not get notice. The applica¬ 
tion for leview must come under Order 
XLVII, rule l. Here there is no sufficient 
ground for review as contemplated . by 
that rule. The other defendants ought to 
have been made parties and notices should 
have been issued to them. My point is 
that the ground on which the application 
has been granted is not sufficient in law. 
Merely because the Judge failed to con¬ 
sider a point of law is ro ground at 
all. See Chandi Charan Laha v. Manoranjun 
Chattopadhya (1), Ellem v. Basheer (2), 
Sabapathi v. Subaya (3). The application 
ought to have been rejeoted from a strict 
point of view of law. 

JUDGMENT.—In this case the suit was 
brought by the plaintiff to recover some 
money from defendants Nos. 1 to 5. In 
the Court of first instanoe a decree was 
passed against defendants Nos. 2, 3, 4 

and 5 and the suit was dismissed against 
defendant No. 1. Defendants Nos. 2 and 
3 preferred two separate appeals to the 
Subordinate Judge, who allowed those 
appeals and dismissed the suit as against 
them. Defendant No. 1 was a party re¬ 
spondent in both those appeals. The plaintiff 
applied for a review of judgment as 

(1) 18 Ind. Caa. 275; 17 C. L. J. 416. 

(2) 1 C.184; 24 W. R. 382; 1 Ind. Dec. (n. b.) 118. 

^3) 2 M. 58; 3 Ind. Jur. 210; 1 Ind. Dec, (n.b.) 312, 


against the defendant No. 1 on the ground' 
that the provisions of Order XLI, rule 33, 
Civil Procedure Code, had been over¬ 
looked by the Court and the Pleaders at 
the time of the hearing, and he asked 
that the appeals might be re-heard against 
the defendant No. 1, with a view possibly 
to applying the provisions of that section 
and granting a deoree against defendant 
No. 1. The Subordinate Judge granted 
the application for review and against that 
order the present appeals are preferred. 

A preliminary objection is taken that no 
appeal lies and we think that objection 
mu9t be upheld. Order XLIII, rule 1 
( w ), permits an appeal from an order 
under rale 4 of Order XLVII granting 
an application for review, but rule 7 
limits the grounds cn which objection 
may be made to such an order. It oan 
be objected to only on the ground that 
the application was (a) in contravention 
of the provisions of rule 4, or (a) after 
expiration of the period of limitation • 

prescribed therefor and without sufficient • 
cause. It is argued for the defendant • 
No. 1, the appellant before us, that it is in 
contravention of rule 4, because it is said 
that the application wa9 granted without 
previous notice to all the parties. Rule 
4 (a) lays down that no such application 

shall be granted without previous notice 
to the opposite party to enable him to 
appear and be heard in support of the 1 2 
deoree or order. In this case the review 
was only sought against defendant No. 1. 
It oould not affeot the other defendants 
against whom the plaintiff did not desire • 
to proceed further. He had his deoree 
against defendants Nos. 4 and 5 and he was 
content with the judgment of the Appel- • 
late Court to have the suit dismissed 
against defendants Nos. 2 and 3. Defend¬ 
ants Nos. 2 and 3 were, as a matter 
of fact, parties to the application for 
review, defendants Nos. 4 and 5 were 
not. We think, therefore, that there was 
no contravention of rule 4. It was 

suggested that there was no groand at all 
for entertaining an application for review 
in this case, but it oannot be said that 
the omission of the Court and the 
Pleader to notice certain provisions of the 
Code which might govern the case would 
not be a sufficient reason within the 
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provisions of rale 1. We think, therefore, 
that these appeals must, therefore, be 
dismissed with oosts, hearing fee two gold 
mohurt in each oase. 

Appeals dismissed . 


PATNA HIGH COURT. 

Appeal prom Original Decree No. 30 

op 1916. 

March 28, 1919. 

Present :—Mr. Justice Roe and Mr. Justice 

Coutts. 

KESHAB SINGH— Plaintiff—Appellant 

versus 

BANSl SINGH— Defendant—Respondent. 

Muhammadan Law—Pre-emption—Partition— Shaft- 
i-khalit —Appur tenances, what are. 


When there has been a perfect partition of an 
estate and separate mahals with separate tauzi num¬ 
bers are formed, although certain properties, such as 
wells, roads, tanks, etc., are left undivided, no right 
of pre-emption on the ground of common appur- 

tenances exists, [p- 32, cols • & 2.J 

The term “appurtenances ’ means facilities or 
amenities peculiar to the owner of an estate but de¬ 
rived not from the estate itself but by easement 
from the estate of another. Roads, wells, tanks, rent- 
free land occupancy holdings, etc , left undivided on 
the partition of an estate are not appurtenances. Ip. 

32, col. 1.] 

Appeal from a decision of the Subordinate 
Judge, First Court, Muzaffarpur, dated the 
3th Deoember 1915. 

Mr. Sultan Ahmad , Government Advooate 
(with him Mr. Ohandar Sekhar Banerjee), for 
the Appellant. 

Messrs Lachmi Narain Sinha, Nirsu Narain 
Sinka and Aghor Nath Ohatterji, for the 
Respondent. 

JUDGMENT. 

Rob, J —In this oase the appellant is dis- 
satisfied with a deoree of the Court of the 
Subordinate Judge of Muzaffarpur dismissing 
his suit upon a olaim to pre emption. The 
faots of the oase upon investigation appear 


dearly to be as follows:— 

The property sold was a separate touzi 

number formed by partition from a parent 
estate. The plaintiff was the owner of another 
mahal formed by the same partition from 
the same parent estate. The majority of 
the lands had been divided, but joint bet¬ 



ween the parties were left a well, certain 
roads, a tank, a number of brahmottar and 
fakirana holdings and two holdings stated 
in the schedule of lands left oommon to be 
oooupanoy holdings. The learned Subordi¬ 
nate Judge found that the mere creation 
of a separate estate severed completely all 
connection between the plaintiff and the 
vendor of the share sold, and upon this 
ground alone, without entering into the 
question whether the ceremonies necessary 
to pre emption had been performed, dismissed 
the suit. In appeal to this Court it is 
urged that the partition in question was 
not necessarily a complete partition, and 
that, therefore, before the Subordinate Judge 
could say that there were no lands of the 
parent mahal left undivided, evidenoe should 
have been taken as to whether the plaintiffs 
were in faot oo sharers in benefits to 
be derived from lands left undivided 
between the parties. On the other side it 
is urged that the point has been settled 
by concurrent decisions of the Courts of 
Allahabad and of Caloutta, beginning in the 
Allahabad Court from the case of Maya Ram 
v. Lachho (1) and in the Caloutta Court from 
Lala Puriag Butt v. Shaikh Bundah Hossein 
(2). The faots of the latter oase are some¬ 
what different from the oase before us, 
for in the body of the judgment it is dis¬ 
tinctly stated that everything whioh was 
worth dividing was divided and the parties 
only remained jointly interested in what 
was either utterly worthless or more prob¬ 
ably was treated as public property in the 
same way as roads. The Allahabad oase, 
however, is directly in point, it was taken 
on appeal to the Judioial Committee [Lachcho 
v. Maya Ram (3) J. Their Lordships state 
the law to he as follows:—‘‘Now whether 
the thok comprised the divided lands, whioh 
were reoorded as belonging to Ibrahim alone, 
or included the undivided lands whioh 
were appurtenant to those divided lands, 
the plaintiff was no oo owner with Ibrahim. 
She was not a joint tenant, nor a tenant- 
in-oommon with him as to the divided 
portion of the lands; if she were a tenant- 
in.oommon of the undivided lands, that 


(1) 2 A. 631; 1 Ind. Deo. (n. b.) 980. 

(2; 16 W. R. 225; 7 13. L. R. 42. 

(3) 5 A. 158; 10 I. A. 1; 4 Sar. P. C. J. 405; 3 Ind. 
Dec. (K. 8.) 197 (P. C.). 
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dii not make her an owner of Ibrahim’s 
share in those lands. A tenant-in-oommon 
is the owner of his own share; bat he is 
not an owner of the other tenant-in-oommon’s 
share. It appears, therefore, to their Lord- 
ships that the plaintiff was not an owner of 
the thok whioh was sold.” This disposes of 
the plaintiff’s contention that he was shank 
or oo owner in the mahal sold. It is con¬ 
tended, however, on behalf of the appellant 
that if his claim as a shank fails, be is 
still entitled to come in as a pre emptor 
in the second degree or khalit, that is, one 
who is a sharer in the appurtenances of the 
estate. Bat it cannot be said that the roads 
or the well, or the tank or the rent-free land or 
the oooapanoy holdings left undivided were 
appurtenances to the mahal. By the term 
appurtenances is meant facilities or ameni¬ 
ties peculiar to the owner of an estate but 
derived not from the estate itself but by 
easement from the estate of another. In 
the oaee before us the roads and well, 
etc., whioh the plaintiffs ask us to regard 
as appurtenances to the mahal are not part 
of the estate of another. Common tenanoy 
m these roads and wells is not an appurte. 

nance to the plaintiffs’ estate, but actually a 
part of it. 


these oases is exactly in point, and in both 
these cases it was held that when there has 
been a perfect partition, although certain 
properties—a village chaupal , wells, tanks, 
and such other properties—were left undivid- 
ed, no right of pre emption on the ground 
of common appurtenances existed. The test 


appears to be whether or not there has 
been a perfect partition. The formation of 


separate mahals with separate iauzi numbers 
is clear indication of suoh a partition, and I 

agree that this appeal must be dismissed 
with costs. 


Appeal dismissed . 


ALLAHABAD HIGH COURT. 

, Civil Revision No. 112 ck J918. 

March 13, 1919. 

Present : Mr. Justice Piggott and Mr. Justice 

Walsh. 

Lala DARBARI LAL— Plaintiff- 

Applicant 


I would dismiss this appeal with costs. 
Codtts, J.—The principal ground for 
allowing the plaintiffs the right of pre-emp- 

tion, whioh is urged before us, is that 
the plaintiffs have a right as shafi-i.khalit 
or co sharers in the appurtenances of the 
estate, and the decisions in Mahtnb Singh v. 
Earn Tahal Misser U) and Jahangeer Buksh 

V. Bhickaree Lall (5) are principally relied 
on. Neither of these oases, however, assist 
the appellants, for in both oases the parties 
were not owners of separate mahals but 

was no perfect 

parhtmn. In the present oase, however, 
although some portions of the original mouza 
were not partitioned, there was a complete 
partition and separate mahals with separate 
taun numbers were formed. 

ALj h ; ,8 D m 1 atte L hu9 been fally 3isoussed in 

Abdul Rahim Khan v. Kharag Singh (6) and 
Munna Lai 7 . Hajira Jan (7). The first of 

(5) n w. r: n i; 6 B ' L ' E ' 43 n0 “- 
(N^, V' 104i A ' W - < 1S92 > • Ind. Dec. 

(7) 7 Ind. Cas. 404; 33 A. 28; 7 A. L. J. 879. 


versus 

ROSHAN LAL— Dependant — 

' . Opposite Party. ’ 

Pension Jurisdiction of Court—Judge, whether 
bound to prove his jurisdiction—Party alleging want 
of jurisdiction, duty of. 

Where the jurisdiction of a Court is attacked at 
10 earing, it is not tho duty of tho .Judge to prove 
o ie pax ties the foundation of his jurisdiction. It 
is tho duty of the par ty alleging want of jurisdiction 
o prove his allegation by affidavit or otherwise. 
LP- 83, col. l.J 

It is the duty of a person when applying in revision, 

particularly when relying upon want of jurisdiction, 

to provide himself first with tho materials which 

prove the allegation on which he relies, and to lay 

them before the Court either by affidavit if they 

consist of statements which do not prove themselves, 

01 ^ production ot the record if they consist of 

statements which are proved by the record, [p. 33, 
col. l.J 

Civil revision against the order of the 
™ Jud ee, Aligarh, dated the ISth May 

iyio. 

Mr. Girdhari Lai Agarwalla, for the 
Applicant. 

Mr. Iqbal Ahmad , for the Respondent. 

JUDGMENT. 

PiGG)Tr, J.—The question raised by thi9 
application 13 one of jurisdiction. The Court 
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below was asked to oonsider this point and 
remarked that the town of Hathras, where 
the parties reside and where the property 
in suit is situated, is now, and was on the 
date of the order under consideration, within 
the jurisdiction of that Court as Subordi- 
nate Judge of Aligarh. If this statement 
is oorreot, it is oonolueive of the question 
raised by the application for revision. 
There is nothing to show that the state- 
ment is not oorreot, and so far as one 
oan gather from such orders as have been 
issued by this Court, the intention of 
the Court always was that the work o 
the Aligarh district should go to the 
Subordinate Judge and the work of the 
two districts in the judgeship, namely, 
Etah and Bulandshahar, to the Additional 
Subordinate Judge. We do not think any 
case is made out for interference. We dis- 

miss this application. ,, 

Walsh, J.— 1 agree. I only want to add 

a word or two in consequence of the argu* 
ment addressed to us. It seems to me 
that it is the duty of anybody when 
applying in revision, particularly when 
relying upon want of jurisdiction, to pro- 
vide himself first with the materials whioh 
prove the allegation on which be relies, 
and to lay them before the Court either 
by affidavit if they oonsist of statements 
whioh do not prove themselves, or by 
production of the record if they oonsist 
of statements whioh are proved by the re¬ 
in this particular case the Judge whose 
jurisdiction was attaoked at the hearing 
went out of his way to answer the ques- 
tion and to give his reasons, and I can- 
not believe that in the town of Aligarh, 
if it be the fact that there is no order 
justifying this particular Subordinate Judge 
exercising jurisdiction over parties living 
in Hathras, there is no one who could 
not ascertain that fact by a very simple 
enquiry between May 1918 and March 
1919. In faot I should think there is 
hardly a member of the legal profession 
who could not discover this, if he pleased, 
in the course of an afternoon If we 
were to agree with the suggestion that 
the Judge is called upon to prove to 
the parties the foundation of his own 
jurisdiction, and because this particular 
Judge had not placed anything on the 

9 


reoord to justify his opinion, that, there¬ 
fore, this order was bad, it is obvious 
that every defeated party who has lost 
his case before this particular Judge 
would oome up in revision to have his order 

quashed. . , 

Application dismissed. 


CALCUTTA HIGH COURT. 

Civil Role No. 1S6 of 1919. 

April 9, 1919. 

Present: —Mr. Justice N. R. Chatterjea and 

Mr. Justice Panton. 

MAHAMED KASEK and others— 

Defendants—Petitioners 

versus 

TAHIDUNNESSA and others—Opposite 

Parti E s. 

Civil Procedure Code (Act V of 190<D, O.XXXIX, r. 

7— Inventory, order directing preparation of, when can 

be nuidc. 

An order made under Order XXXIX, rule 7, 
of the Civil Procedure Code directing upon an 
application the preparation of an inventory of the 
property which is the subject-matter of a suit, 
should bo made only where such mveutory is 
essential for a proper decision of the case, and not 
otherwise, [p. 34, col. 2.] 

Rule against the order passed by the 
Subordinate Judge, 1st Court, 24-Pergannas, 

in Title Suit No. 27 of 19»9. 

FACTS appear from the judgment. 

Sir Rash Behary Ohose , (with him Babu 
Krishna Kumar Mukenee for M. A. K. Fuzlul 
Buq\ for the Petitioners.—We complain 
against the order of the lower Court calling 
upon the Nazir to make an inventory of the 
moveables claimed by the plaintiff; as there 
was no question of detentioD, preservation or 
inspection of the properties, no order could 
have been made under Order XXXIX, Civil 
Procedure Code. Refers to Woodroffe’s Civil 
Procedure Code, page 1161. There must be a 
fair prima facie case and serious inconvenience. 
Refers to Annual Praotioe, 1919, page 845. 
The learned Subordinate Judge was wrong in 
passing order under Order XXXIX, rule 7. 
Inspection should be made for the proper de¬ 
cision of a case. Mr. Justice Mookerjee’s judg. 
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ment in Amj ad Ali v. Ali Hussain .Tohar ( 1 ) 

IS dearly distinguishable from the present 
oase. 

The Advooate-General (with him Mr./. N. 

Stngha and Babu Mohini Nail Bose), for the 

Opposite Pai ties.—This Rule ought to be dis 

oharged. This is an eminently fit oase where 

the order passed by the lower Court was 

absolutely neoessary for the deoision of the 

oase, and the Sub-Judge was right in passing 

orders upon the Nazir for making an inven- 

tory. The preparation of suoh an inventory 

is essential for a proper deoision of the oase. 

Refers to Am,ad Ali v. Ali Hussain .Tohar 

Ul, which lays down the principle in express 

words and which covers the facts of a case 

like this. There oan be no distinction 

between inspection and the making of an 
inventory. 

Behary Ohose replied. 

J UD GMENT—This is a Rule calling on 

the opposite party to show cause why the 

order complained of should not be set aside 

on such terms as to this Court may seem 

P oper, or suoh other order passed as to this 
Uourt may seem fit. 

The order made by the Court below was 
bat an inventory of the moveable proper- 

v th “ M by r ‘ he plaintiff be P ro Pared 
by the Nazir after notice to the Pleaders 

of all parties. This order was passed upon 

an applioatmn purposing to have been made 

under Order XXX!X. rule 7 ( 1 ) ( a ), which 

provides that the Court may. on the application 
of any party to a suit and on suoh terms 

riot > t ,. th,nkR fat > make aD order for the 
detention, preservation or inspection of any 

property whioh is the subjeot-matter of suoh 

therein. ^ t0 ° h qUe8t,0D a ™e 

The order made by the Court below was 
not for preservation or inspection of any 
property but for making an inventory of 

cr^«ri n m0 yr e u Pr0Pertie3 whi ° h are des- 
fir as ‘th 6 8 6 *° the plaint - So 

far as they are ooncerned.no inventory is 
required; and it was not alleged in the 
application made to theConrt below that there 
were moveable properties other than those 
desoribed id the plaint. 

We are referred to the ease of Amj ad 
Ah v. Alt Hussain Juhar ( 1 ). It wag obger ’ ed 

in that ease: We muat oongequently hold 
(1)0 Ind, Cas. 574; 12 Or L. J. 619; 16 C. W. N. 353. 


that the right to grant an inspection im¬ 
plies the right to make an inventory, if 
the t^ourt be satisfied that the preparation 
of the inventory is essential, for a proper deoi¬ 
sion of the case.” 

bo far it has not baen shown that it 
was essential in the present oase to have an 
inventory of the moveable properties for a 
proper deoision of the oase. 

The petitioner in her plaint prayed for 
disoovery and for the appointment of a 
Receiver. It is open to her to apply for 
disoovery or for the appointment of a Reoeiver, 
and we are informed that an application 
for the appointment of a Reoeiver is actually 
pending before the lower Court. 

In all these oiroumstanoes the Rule must 

be made absolute and the order of the Court 
below set aside. 

^ e make no order as to oosts. 

Rule made absolute. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 750 of 1916. 

September 25, 1918. 

Fresent: — Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

T. R. RAMA KRISHNA NAIDU and 
others Defendants Nos. 1 to 3—Appellants 

versus 

S* V. RRISHNASAMI NAIDU (dead) and 
others—Plaintiff No. J, Defendant No. 4 
and Legal Representatives of Plaintiffs 
n . i ^ ^ os * * ‘^-Respondents. 

Civil Procedure Code (Act V of 1908), 11-Bes 
judicata, doctrine of, limitations of—Dismissal of suit 
m spite of findings against defendant—Findings against 
defendant, whether res judicata—Costs, disallowance 
oj, owing to adverse finding, effect of-Merger of finding 
m ( ccree, whether necessary to operate as res judicata. 

It cannot be laid down as a uniform rule of law 
la where a plaintiff’s suit is dismissed in spite of 
indings against the defendant, such findings are 
not res judicata. They will be res judicata where 

they are clear and where the intention of the Court 

to give a definite decision on matters in issue 
not inconsistent with the decree or with any other 
finding, [p 40, col 1.] 

Run Bahadur Singh v. Lucho Koer, 11 C. 301- 12 
I. A. 23; 4 Sar. P. 0. J. 602; 9 Ind. Jnr. 202; 6 Ind. 
Dec. (n. s.) 960 (P. C.), explained. 
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Krishna Behari Roy v. Buivvari Lull Rjy, 1 C. 141 
(P. C.); 25 W. R l; 2 I. A. 283: 3 Sar. P. C. J. 5->9; 

3 Svith P. C.J. 213; l Ind Dec. ^s. s.) 93 and 

Varathayyangar v. Krishnasami, 10 M. 102; 11 Ind. 

Jar. 102; 3 Ind. Deo. (n. s.) 821, followed 

Nundo Lill Bhuttacharjee v. Bidhoo Mookhy Debee, 

13 C. 17; 6 Ind. Dec. (x. s ) 503; Thakur Magundeo v. 
Thakur Mahadeo Singh, 18 O. 6l7; 9 Ind. Dec. 

(N. s.) 432 and Parbati Debi v. Mathura Nath Bmcrjec, 

15 Ind. Cas 453; 40 C. 29; 16 C. W. N. 877; 16 C. L. J. 

9, dissented from. 

Under section 11, Civil Procedure Code, it is not 

necessary that in order to operate as res judicata a 
tinding or decision should be engrafted in the 

decree, [p. 43, col. 1.] , . , 

Where costs are disallowed to a successful detenu- 
ant owing to adverse findings against him and not¬ 
withstanding the dismissal of the plaintiff’s suit, such 

fiudings are res judicata, [p. 37, col. 2.] 

Per Sadasiva Aiyar, J.—The decision of the Privy 
Council reported as Run Bahadur Singh v. Lucho 
Koet, 11 C. 30i; 12 I. A 23; 4 Sar. P. C. J. 602; 9 Ind. 
Jur. 20?; 5 Ind. Dec i N. s.) 960 only means that, where 
in spite of a useless finding on the evidence, an 
exactly opposite finding is ariivodatby the same 
Court as the basis of its decree, the former useless 
finding can never be res judicata in subsequent 
proceedings. But it will be going far beyond their 
Lordships’intentions to say that no finding against 
a defendant can ever be res judicata under any 
circumstances if the plaintiff’s suit is ultimately 

dismissed notwithstanding that finding, [p. coL * 

In cases where a plaintiff is non-suited on the 
ground of limitation, res judicata, misjoinder, insuffi¬ 
cient Court-fee on the plaint, jurisdiction or a like 
technical and preliminary ground and yet the Com 
proceeds to give a finding on the merits against the 
defendant to save a remand by the Appellate Court, 
such tinding will not be res judicata, if, on appeal, 
the Appellate Court does not itself think it necessary 
to give its decision on the morits or if, in case there 
is no appeal, it is evident that the first Court did not 
intend its findings to be final, [p. 39, col. 2.J 

The doctrine of res judicata should not bo unduly 
conditioned and qualified by all sorts of ingenious 
attempts at evasion, where there has been in fact a 
fair contest on a question in dispute between the 
parties and the Court intended to give and has given 
a final decision on that question. Ip. 42, col. l.J 
Second appeal against the decree of the 
Court of the Subordinate Judge, Maya- 

varam, in Appeal Suit No. 43 of 1915 (Appeal 
Suit No. 796 of 1914 on the file of District 
Court), preferred against the decree of the 
Court of the District Munsif, Tanjore, in 

Original Suit No. 308 of 1911. 

PACTS appear from the judgment. 

Mr. 8. R angachariar for Mr. O. 8. Vencat. 
rama Aiyar , for the Appellant.—The plaintiff s 
suit wasdismissed notwithstanding the findings 
against defendants as to the ownership of the 
site and right of aooess to lane. Those 
findings were not the basis of the ulti¬ 
mate decree. Defendants are not pre- 
pluiel from re agitating these matters, See 


observations of the Privy Counoil in 
Run Bahadur Singh v. Lucho Kosr U) 

and also Achanta Venkatasuryanarayana v. 
Yellapragadu Shiva Sankara Narayana (2). 
Those findings were not necessary for the 
final decision in the previous oase in the 
view which the High Court took. See 
Nundo Lall Bhuttacharjee v. Bidhco Uookhy 
Debee (3), Parbati Debi v. Mathura ^ Nath 
Banerjee (4\ Thakur Magundeo v. Thakur 
Mahadeo Singh (5). 

The finding has not been merged in 
the decree and is not the foundation of 
the legal rights or liabilities of the parties. 

The dootrine of res j udicata should be 
guardedly applied as the effect of its 
application is to prevent Courts from 
going into the merits of the oase. 

Mr. B. Sitarama Row , for the Respond- 
ents, relied on the Privy Council oase in 
Krishna Behari Ray v. Bunwari Lull Roy 

(6) and on V arathayyangar v. Krishnasami 

(7) The findings against defendants were 
substantial decisions. They were arrived 
at on a consideration of the evidence and 
were intended to be final. They could 
not be re-agitated in the present suit. 

It is immaterial that they were not 
embodied in the deoree. Section 11, Civil 
Procedure Code, does not . require that it 

should be. 

JUDGMENT. 

SiDisiVA Aiyar, J.— The defendants Nos. 1 
to 3 are the appellants. The faots are a little 
complicated. Though the decision of this 
second appeal ultimately depends upon our 
opinion on a pure question of law, it is neces¬ 
sary to state the material faots for clearly 
defining the legal question. 

The plaintiff and the defendants are 
neighbours, the plan Exhibit IH showing 


(1) 11 C. 301; 12 I. A. 23; 4 Sar. P. C. J. 602; 9 

lad Jur. 202; 5 Ind. Doc. (n. s.) 960 (P. C.). 

(2) 27 Ind Cas. 851; 17 M. L. T. 8>; 2 L. W. 101. 

(3) 13 O. 17; 6 Ind. Dec. (N. a ) 503. 

(4) 15 Ind. Cas. 453; 40 C. 29; 16 C. W. N. 877; 16 

C. L J. 9. 

(5) 18 C. 647: 9 Ind Dec. (n. s.) 432. 

(6| 1 C. 141 (P. C.t;2»W. R. I S 2 I. A. 233; 3 Sar. 
P. C. J. 559; 3 Suth. P. C. J. 213; 1 Ind, Dec. (n. s ) 
93 . 

(7) 10 M. 102; 11 Ind. Jur. 102; 3 Ind. Doc. (s. a.) 
821. 
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their respective houses and hou 3 e sites. 
Roughly we might say that the plaintiff's 
houee and his vacant site are west and north 
of the defendants’ house and baokyard site 
In the plaintiff’s vacant site (north of 
defendants’ house and west of the defend¬ 
ants’ backyard) there is situated a well 
marked A, which well is common to both the 
plaintiff and the defendants. In 1905 the 
plaintiff tried to enolose the well by walls so 
as to give the defendants access only to the 
south eastern half of the oiroumferenoe of the 
well (and not to the remaining north-western 
half) from the defendants’ baok door (in the 
northern wall of the defendants’ house) 
situated to the south east of the well The 
defendants then obstructed the plaintiff and 
the plaintiff brought the suit, Original Suit 
No. 425 of 1905, for an injunction against 
the defendants’ attempted obstruction to the 
construction of the walls. The plaintiff’s 
allegations in the plaint in that suit were 
(a) that the whole vacant site (within and 
near the south eastern oorner of whioh the 
well «as situated and including the said well 
site) belonged to the plaintiff, (6) that the 
defendants had only the right of easement 
of taking the water from the well, and (c) 
that as the owner of the servient tenement, 
the plaintiff was entitled to pat up walls in 
his own site leaving a convenient way to the 
defendants to approaoh the well from their 
baokyard door (south-east of the well) to 
the south eastern half portion of the oiroum¬ 
ferenoe of the well. 


The defendants contended in that suit 
that the whole vaoant site itself, including 
the site of the well, belonged to themselves 
as part of their house. The District Munsif 
found in that suit that the site did not be- 
long to the plaintiff but to the defendants, 
and so dismissed the suit. On appeal, the 
Distriot Judge was inolined to differ from 
the Distriot Munsif on the question of title 
to the vaoant site in wbioh the well stood, 
but he held that the well itself belonged to 
both parties and hence that “convenience 
and mutual relations between neighbours” 
dictated that the plaintiff’s suit for an injuno- 
tion should bo dismissed and he, therefore, 
oonfirmed the Distriot Munsif’s dooree. On 
second appeal, this Court made the follow- 
ing observations in its judgment: 

‘‘The Distriot Munsif found that the site 
dtd not belong to the plaintiff, and so dis- 


missed the suit. The Distriot Judge has 
not stated any finding on the question of 
ownership and though he states his opinion 
that the defendants’ aooess to the site oannot 
be obstructed, he does not state any finding 
as to the legal character of the defendants’ 
right.” Then, directions were issued to the 
District Judge to send up findings on the 
following issues: — 

(1) Does the site in question belong to 
the plaintiffs or to the defendants and have 
the plaintiffs a right to build a wall as 
alleged in the plaint? 

(2) Whether the defendants have any 
right in the site in question, so as to entitle 
them to prevent the plaintiffs from building 
the wall? 

The Distriot Judge’s findings (in substance) 
were as follows:—(a) that the vaoant site 
except the site of the well itself belonged to 
the plaintiff; (6) that the well and its site 
belonged in common to both parties; ( c) that 
the defendants’ contention that even if they 
had no ownership right in the surrounding 
vaoant site, they had an easement of right of 
way, not only from their house (to the 
south east) to the whole oiroumferenoe of the 
well but also another easement of way aloDg 
a lane running south to north along the 
western boundary of the vaoant site had not 
been established, they not having used any 
suoh way as of right, though they might 
have been passing aoross all portions of the 
vaoant site and along the western boundary 
line into the public lane north of the vaoant 
site, without objeotion through plaintiff’s 
permissive indulgence. The Distriot Judge 
finally 3aid that the defendants had as 
owners of half the well such rights over 
plaintiffs’ vaoant site as were necessary for 
the ordinary use and enjoyment of the well 
and that suoh rights would be infringed by 
the construction of the walls “at set out in the 
plaint and schedu’es ” and that the defendants 
were, therefore, entitled to prevent the 
building of walls in the manner proposed .” 

This Court then proaouaoed the following 
final judgment: “We aooept the finding: 
though the site round the well is found to be 
the property of the plaintiffs, they are not 
entitled to build on it so as to obstruct the 
defendants’ access to the well anl to every 
pirt of the surrounli ig wall which iscdmmon 
to the pliintiffi and themselves The suit was 
rightly dUmmed an! wo duar-33 the 9QJonl 
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appeal. As the defendants claimed ownership 
of the site and the finding is against them on 
that question , we dismiss the appeal without 
oosts.” 

This final judgment of the High Court in 
the former suit is dated 15th August 1910. 
Four months afterwards, in December 1910, 
the plaintiff attempted to raise another wall 
so as not to infringe the defendants’ rights 
of convenient aooess from their house to any 
portion of the circumference of the wall of the 
well. Then also the defendants obstructed. 
So he brought the present suit in July 1911 
for an injunction and other proper reliefs. 

The defendants contended (among all sorts 
of other defences! (a) that the vacant site 
belonged to them and they were not bound 
by the finding contra in the former 9U't; 
(6) that, in any event, the defendants 
had a right of aooess to the lane running 
to the west of the site: and that the 
plaintiff was not entitled to obstruct by his 
wall access to that lane; and (c) that 
even if the defendants had the right of 
aooess only to the entire circumference of 
the well, the wall proposed to be built by 
the plaintiffs would not give them a9 con¬ 
venient and full an access to the well as 
they were entitled to. 

This last contention need not be farther 
considered as, before the District Munsif, 
the parties put in a joint statement that 
the construction of a wall as mentioned 
in that joint statement would give the 
defendants full and reasonable aooess all 
round the well. The Distriot Munsif who 
ultimately decided the suit (there was at 
first a judgment against the plaintiff by 
a previous Munsif, which wa9 upset and 
the suit was remanded for fresh disposal) 
held that the contentions (a) and (a) 
were res judicata against the defendants 
by the final decision of the High Court 
in the former suit. He, therefore, passed 
a decree restraining the defendants from 
interfering with the plaintiff’s construction 
of the wall in the manner proposed in 
the joint statement. The defendants ap¬ 
pealed to the Distriot Court, which transferred 
the appeal to the Subordinate Judge 
of Mayavarara for disposal. The learae 
Subordinate Jadge dismissed the appeal, 
holding (with the Distriot Munsif) that the 
defenlants were bound by the 
the former suit, namely, (u) that the 


plaintiffs were and the defendants were 
not the owners of the vacant site around 
the well; (6) that the defendants had no 
right of easement of way through that 
site and along the lane running in the 
western portion of the site to the public 
northern street called Kothan lane. 

Before us in eeoond appeal, the legal 
contentions argued were as follows: 
(Ground No. 5 in the S. A. Memo ) 
“The Courts below erred in holding that 
the determination of an unnecessary issue 
in the judgment in the Second Appeal 
No. 1225 of 1907 operated a9 res judicata 
when that decision was not the basis of 
the deoree passed by the High Court.” 

(6) “As the High Court dismissed the 
plaintiffs’ suit on a different point and in 
spite of the finding as to the ownership, 
the law of res judicata would not apply.” 

(7) “The Subordinate Judge erred in sup- 
posing that the determination of any issue 
in the previous suit would operate as res 
judicata." 

The two findings in the former suit 
which are in controversy now are: (l) the 
plaintiffs are the full owners of the vacant 
site including the western lane site; (2) the 
defendants have no right of way to and 
along the lane and they oannot, therefore, 
objeot to the wall as proposed in the joint 
statement on the ground that though it 
gave them fall aooess to all portions of 
the well, it did not give them access to the 

lane. 

So far as ownership in the vacant site 
is concerned, even accepting as oorreob the 
very limited rule of res judicata contended 
for by the defendants, the High Court 
in their final judgment in the former 
litigation refused the defendants their oosts 
on the express ground that the defendants 
claimed ownership of the site and the 
finding was against them on that question. 
The High Court decision, therefore, at least 
as to costs, was expressly based on that 
findiog as to the ownership of the site 
and hence that finding is dearly res judicata 
in this suit. 

Then oome3 the more difficult question 
whether the finding that the defendants 
have no right of easement to pass along the 
vacant site to the lane ia also res judicata. 
It was first sought to be argued by the 
appellants that the District Judge himself 
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in the former suit did not give any snoh 
findings because he mentioned it only in 
the 3rd paragraph of his finding and not 
in the fifth and final paragraph of his 
finding. I do not think that this argument 
needs further notioe. 

Then it was oontended that though the 
District Judge might have given that 
finding in the former suit, the High Court 
did not oonfirm that finding. As we read 
the judgment of the High Court, however, 
we entertain no doubt that this Court 
accepted all the conclusions of the Distriot 
Court, which included not only the finding 
that the defendants had a right of access 
to all parts of the wall of the well bat 
also that they had no right of easement 
of way to and along the western lane. 

Having thus cleared the ground, we 
are left the comparatively simple question 
for decision, namely, whether when the 
plaintiffs’ former suit was dismissed not* 
withstanding the finding against the de¬ 
fendants that they had no right of ease¬ 
ment to pass through the vacant site to 
go to the lane, this latter finding is res 
judicata against the defendants in the pre¬ 
sent litigation. 

Numerous oases and elaborate arguments 
were placed before us by Mr. S. Ranga- 
ohariar and by Mr. B. Seetharam Rao on 
either side. I shall deal only with the 
more important oases. 

Mr. Rangaohariar relied principally upon 
an observation in the Privy Council decision 
reported as Run Bahadur Singh v. Lucho 
Koer (1) and on observations in Achanta 
Venkatasuryanarayana v. Yellapragadu Shiva 
Sankara Narayana (2). Mr. Seetharam Rao re¬ 
lied, on the other hand, principally on the Privy 
Council case in Krishna Behari Roy v. Bun- 
wari Ball Roy (6) and upon this Court’s de¬ 
cision reported as Varathayyangar v. Krishna- 
sami (7). In Run Bahadwr Singh v. Lucho 
Koer (1) the faots were as follows:—The 
plaintiff sued his brother’s widow for posses¬ 
sion of property on the ground that he and his 
brother were undivided in interest at the 
brother’s death and that the widow was in 
unlawful possession as the plaintiff, being the 
survivor, was solely entitled to the pro- 
perty. Before the suit was brought, there 
was a succession certificate proceeding, in 
which it was held that the two brothers 
wort divided. The widow defended the 
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suit on the plea that her husband and 
the plaintiff were divided in interest and 
she olaimed a finding in her favour on 
this question, both on the evidence let in 
by her as to the division and on the 
legal ground that the finding in her favour 
as to division in the succession certifi¬ 
cate proceedings was res judicata against 
the plaintiff. She also relied upon a 
finding in another suit brought for rent 
against a tenant, whioh suit was within 
the cognizance of a Distriot Munsif (who 
had no authority to try the later suit 
whioh was filed in the Subordinate Judge’s 
Court). The Subordinate Judge on the 
evidence held that the brothers were se¬ 
parate in estate, though he decided against 
her contention that the decisions in the cer¬ 
tificate proceedings and in the suit in the 
Distriot Munsif’s Court were also res 
judicata in her favour. The High Court 
on appeal upheld her contentions as to 
res judicata in her favour and instead of 
stopping with that, they went into the 
evidence and gave a finding on the evidence 
that the brothers were joint in estate. 
They, however, held that as that question 
was res judicata and had to be, therefore, 
decided by themselves against their finding 
on the evidence, they dismissed the appeal. 

Then on the final appeal to the Privy 
Council, their Lordships agreed with the 
Subordinate Judge and differed from the 
High Court on the question of res judicata. 
Hence, their Lordships had to go into 
the merits and on the merits also, they 
agreed with the Subordinate Judge and 
differed from the High Court. During the 
oourse of their Lordships’ judgment, there 
are two sentences at page 306 as follows: 

The widow has Dot appealed against the 
deoree nor could she because it is in her 
favour, but she has appealed against the 
finding of the High Court on the evidenoe 
that the brothers were joint in estate. 

It may be supposed that her advisers 
were apprehensive lest that finding should 
hereafter be held conclusive against her, 
but this could not be so, inasmuch as the 
deoree was not based upon it but was 
made in spite of it.” I feel bound to 
state with due respect that taking advantage 
of these two sentences, several decisions in all 
the High Courts have tried to whittle down the 
benefioial dootrine of res judicata so as tQ 


Vol. LIl] INDIAN CASES. 39 


RAMA KRISHNA NAIDU V. KRISHNaSAMI NAIDC. 

promote vexatious litigation. It will be seen 
that in the ease before their Lordships 
though the High Court gave a finding on 
the evidence that the brothers were joint 
in estate, they also gave the exaotly 
opposite finding that the brothers were 
divided in interest because they thought them 
Belves bound by the dootrine of res judicata 
to give that exaotly opposite finding, and 
their decree was rightly based upon this 
latter finding as to division and ignoring 
the former finding as to joint interest. 
Their Lordships’ observations, when read 
in the light of this state of faots, oan only 
mean that where in spite of an useless 
finding on the evidence, an exaotly opposite 
finding is arrived at by the same Court 
as the basis of its decree, theo the former 
useless finding oan never be res judicata 
in subsequent proceedings. The rule enunciat¬ 
ed in some of the deoisions of the High 
Courts that no finding against defendants 
oan ever be res judicata under any oiroum- 
stances if the plaintiff’s suit was ultimately 
dismissed (notwithstanding that finding) 
goes in my opinion far beyond their 
Lordships’ intentions. 

I shall now consider the decision in 
Achanta Venkatasuryanarayana v. Yellapragadu 
Shiva Sankara Narayaana (2) decided by the 
Chief Justice and Seshagiri Aiyer, J. In this 
oase, the plaintiff (evidently as rever¬ 
sionary heir) sued for a declaration that 
the adoption of the defendant by 
the widow of the last male owner was 
invalid. The Distriot Court dismissed 
the suit as barred by limitation as being 
brought more than 6 years after the plaintiff 
had knowledge of the adoption, but gave 
aho a finding against the defendant that 
his adoption was invalid through want 
of authority in the widow. The defendant 
appealed against the finding that his adoption 
was invalid. This Court, while dismissing 
the appeal because it was an appeal against 
a findirg, reroaiked that "it was suggested 
on appellant’s btbalf that the finding 
may operate as res judicata against 

him ” but that " there was no foundation 
for this contention.” Then they refer among 
other deoisions to the Privy Ccunoil oase 
of Run Bahadur Singh v. Lucho Roer (1) 
as authority for their view. In the first 
place, the observation is obiter because the 
rpal basil of tbe decision was that no 


appeal was allowed by the Civil 
Procedure Code against a mere finding 
where the deoree itself was entirely in the 
defendant’s favour. In the next place, the 
exact scope of the short observation of their 
Lordships of the Privy Counoil in Run 
Bahadur Singh v. Lucho Koer (1) (whioh 
I have already quoted) has not been 
discussed in detail and it is, no doubt, 
true that in some classes of oases at least, 
a finding against the defendants by a Court 
which finally dismissed the plaintiff’s suit 
on some other ground oannot be relied on as 
res judicata against the defendant in a subse¬ 
quent suit. The oase of Run Bahadur Singh 
v. Lucho Koer (1) belongs to one of those 
olasses of oases. In that oase the finding 
relied on (as to the joint interest of two 
brothers) was completely nullified by an 
opposite finding (as to the division of 
status between the brothers, based on 
res judicata). That oase well illustrates one 
of the olasses of oases in whioh 
the finding in the first suit will not 
constitute the decision res judicata in the 
subsequent suit. Achanta Venkatasuryanara• 
yaua v. Yellapragada Shiva Sankara Narayana 
(2) belongs to another suoh olass, namely, 
where the plaintiff is non-suited on the ground 
of limitation, res judicata, misjoinder, in¬ 
sufficient Court-fees on the plaint, jurisdiction 
or a like teohnioal and preliminary ground 
and yet the Court prooeeds to give a finding 
on the merits against defendant to save a 
remand by the Appellate Court. In these 
olasses of oases also, suoh findings in the 
first suit will not be res judicata if, on 
oppeal, the Appellate Court does not itself think 
it necessary to give its decision on them, or 
if in oase there is no appeal, it is evident 
that the first Court did not intend its 
findings to be final. 

At this stage, I might turn to the 
consideration of the section itself in the 
Civil Procedure Code on this point. Section 
11 says (omitting the immaterial portions): 
"No Court shall try any issue in whioh the 
matter directly and substantially in issue in 
a former suit between the same parties has 
been heard and finally deoided in a Court 
competent to try suoh subsequent suit and 
has been heard and finally deoided by saoh 
Court.” Tbe only condition (besides condi¬ 
tions not in dispute and irrelevant to our 
present subject) imposed by the seetioi) to 
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restrict the role prohibiting a re trial of 
ap issue (besides the admitted other coodi* 
tioDs) is that the issue should have been 
heard end finally decided in the first 
suit. There is no further condition that 
the decision of the issue should have been the 
basis of the decree. It may be that it should 
not be wholly inconsistent with the deoree (this 
is not the eame thing as the deoree being 
in spite of the findii g) or with any other 
finding whioh is the basis of the deoree and 
whioh nullifies its effeot fas in the Privy 
Coonoil case of Bun Bahadur Singh v. J/ucho 
IToer (1)]. It may also be that an issue 
should not be held to have been finally 
decided against the defendant when it is 
clear from the judgment that the Court did 
not intend it as a final deoision on that 
particular point, snoh intention being ordina¬ 
rily presumed where the suit is deoidfd 
against the plaintiff on a preliminary point 
as to limitation, etc. 

In the present case, I have no reasonable 
doubt that the High Court decided and 
intended to decide finally in the former 
litigation that the defendants had no 
right of aooess to the lane through the 
plaintiffs’ vacant site and suoh a deoision is 
res judicata, and the fact that the plaintiffs’ 
suit was dismissed does not prevent the 
operation of the rule deduoible from the 
plain language of the section in the Civil 
Procedure Cede. 


Iam aware that there are several Caloutti 
oases in which it has been broadly laid dowi 
that no finding against the defendant is re 
judicata against him where the suit is finally 
dismissed unless that finding is inoorporatec 

r J e ! BS * declaration of rights anc 

liabilities. I do not intend to consider them al 

nor the Bombay and Allahabad oases holdinj 
similar views, and I only wish to state that ' 
respectfully dissent from the decisions in thesi 
following particular oases, namely, in AW. 
Lall Bhuttacharjee v. Bidhoo Mookhy Debe. 
(d), m Thahur Magundeo v. Thakur Alaha 
deo Singh (h) in Parbati Debi v. Mathura Nat) 
Banerjee (4). I might add that these Caloutti 
decisions oannot in my opinion be reoonoilec 
with the decisions of the same Court ii 
Niamut Khan v. hhadu Buliia (8) [whiol 
was, a Full Bench decision of five Judges anc 

W (8) 6 c a Vi3 <? y p° pi 5 i S“* 1 wr0D<?1 y it 

319 (P ' B - ‘ 7C - L - R - 22 *3M- Deo 
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Nando Lall Bhuttacharjee v. Btdhon Mookhy 
Debee (3) to have been overruled by the ob¬ 
servations of their Lordships of the Privy 
Council in Run Bahadur Singh v. Lucho Koer 
(1) ', J n Khater Mislri v. Sadruddi Khan (9), 
and Ekabar Sheikh v. Hara Bewah (lO) (Sir 
Lawrenoe Jenkins, C. J., was a party to the 
deoision of this last case). 

I shall now turn to the more important deci¬ 
sions whioh were relied on by Mr Seetharam 
Rao and whioh, I think, support the view I 
have taken. In Krishna Behari Roy v. 
Bunwari Lall Roy ^6), the faots were as fol¬ 
lows: - B, as alopted son and heir of 0, 
instituted a suit to set aside certain Patni 
leases on the ground that they were not 
binding upon him. The Putni lessee de¬ 
fendants raised two pleas, namely, (1» that 
B the plaintiff was not the adopted son and 
heir of G, and (2) that the Putni leases were 
binding upon him even if he was the adopt¬ 
ed son and heir as they were given for a 
proper and necessary purpose. Then K t the 
reversionary heir of Q, was made a supple¬ 
mental defendant and he also denied the 
plaintiff’s status as adopted son. The first 
Court found (a) that the adoption was true 
and valid, ( b ) that, however, the Putni lease 
was granted for a proper and necessary 
purpose, and so that Court dismissed the suit. 
The Putnidars did not appeal, but K, the 
reversionary heir, appealed against the find¬ 
ing as to adoption. According to the pre¬ 
sent prevailing oourse of decisions, he had do 
right of appeal but, anyhow, he appealed and 
his appeal was unsuccessful and a second 
appeal to the High Court was also unsuccess¬ 
ful. Then he brought a second suit to set 
aside the adoption, and it was oonteDded by 
the adopted son that the finding in the former 
suit in favour of bis adoption vibe res judi¬ 
cata agairst K. That view prevailed in the 
lower Courts aod also in the Privy Council. 
Their Lordships of the Privy Council say: 

It is unnecessary to go at length into the 
reasons for the decision, because those reasons 
appear in a reoeDt judgment of this Board 
in the ea^e of Scorjomonee Dayee v. Sudda- 
nand Mohipatter (11). in that judgment it 
is said: “Their Lordships are if opinion 
that the term 'cause of action’ is to be 

It) 34 C. U22. 

(10) 8 Ind. Caa. 660; 13 0. L. J. 1; 15 C. W. N. 335. 

(11) 12 B. L. R. 3C4 (P. C.) ; 20 W. R. 377; I. A. 

Sup. Vol. 212; 3 Sar. P. 0. J. 285,- - * 
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construed with reference rather to the sub- 
stanoe than to the form of aotion....But even if 
this interpretation were not oorreot, their 
Lordships are of opinion that this olause 
in the Code of Procedure would by no 
means prevent the operation of the general 
law relating to res ludicata, founded on the 
principle ‘nemo debet bis vexari , pro eadem 
causa.' This law has been laid down by 
a series of oases in this oountry with 
whioh the profession is familiar. It has 
probably never been better laid do *n than 
in a case, whioh was referred, of Gregory v. 
Molesworth (12) in whioh Lord Hardwioke 
held that where a question was neoecsarily 
deoided in effeot, though net in express terms, 
between the parties to the suit, they could 
not raise the same question as between 
themselves in any other suit in any other 
form; and that deoision has been followed 
by a long course of decisions the greater 
part of whioh will be found notioed in 
the very able notes of Mr. Smith to the 
oase of the Duchess of Kingston (Id).” 

It will be notioed that in the above 
oase, the finding on a question of faot 
arrived at in a former suit against the 
defendant was held to be res julicata % even 
though that suit itself had been dismissed 
on another ground, namely that the Putni 
sought to be set aside was binding on the 
plaintiff. 

The next oase I shall refer to is the 
oase in Vara hayyangar v. Krishnasami (7) 
deoided by Muthusawmy Aiyar and Parker, 
JJ. The faots were as follows: V sought 
in the Srst suit to eject K from a certain 
land, alleging that K was a trespasser. 
K pleaded that he held as mortgagee under 
two documents one for Rs. 1,000 and the 
other for Rs 50. On second appeal, »t 
was held that K was entitled to defend 
his possession only by virtue of the mort¬ 
gage for Rs. lO and that his other more- 
gage for Rs. 1,000 was invalid for want 
of registration. The suit was, however, 
dismissed as the plaintiff’s claim was to 
ejeot the defendant as if he was a tres* 
passer, whioh defendant was not. Then V 
brought the second suit to redeem t e 
mortgage for Rs. 50. The defendant again 

set up that he had a further mortgage for 


(12. (1747) 3 Atk. 626; 26 E R l 1 * 0 - , . „ (1 

(13) (1776) 2 Sm. L. C. 6th Hd. 796; (12th Ed. 

p. 764.) ... 


Rs. 1,000. The District Judge held that 
notwithstanding the finding in the former 
suit that the mortgage for Rs. 1,000 was 
not binding upon the plaintiff, the defend¬ 
ant held a mortgage for a total sum 
of Rs. 1,050 (Rs. 1,000 plus Rs. 50). 
He, however, dismissed the seoond suit 
principally on the ground that it was 
barred by seotions ;3 and 43 of the old 
Procedure Code. Oa seoond appeal, the 
learned Judges say: The deoision of the 
question, however, whether respondent oould 
defend his possession under the mortgage 
for Rs. 1,0JO and if not under dooument 
2 '(which was for Rs. 50)’ was con¬ 
ducive and binding upon the parties to 
that suit and the respondent” (that is the 
defendant) is, therefore, estopped from 
now alleging the contrary.” Thus, they 
dearly held that the defendant in that 
oase wa9 bound by the deoision against 
him in the former suit that the bond for 
Rs. 1,0*0 was not binding on the plaintiff, 
even though the decree in the former suit 
was a deoree dismissing that suit wholly. 
My opinion that the observations of their 
Lordships of the Privy Coanoil in Run 
Bahadur Singh v. Lucho Koer (1) should 
not be extended beyond its legitimate 
application to the faots of that, oase (and 
its application to the deoision of the High 
Court whioh gave two contradictory findings 
and whioh their Lordships of the Privy 
Counoil were oritioising) finds strong 
support from the deoision in Krishna Behari 
Roy v- Bunwari Lall Roy (6) whioh their 
Lordships did not refer to, much less 
overrule in Run Bahadur Singh v. Luch* 
Koer (D. As I said already, in Krishna 
Behari Kou V. Bunwari Lall Roy (6) the 
first suit was dismissed notwithstanding or 
in spite of the deoision against the defend- 
an r - K as to the validity of the plaintiff’s 
adoption, and yet, the finding against the 
defendant in the former 6nit was held to 
be res judicata against that party in the 
seoond suit. Here I might be permitted 
a few general observations. It has been 
argued that as the doctrine of res judicata 
prevents a Court from going into the 
merits, it should be very strictly 
and guardedly applied. If this means that 
where a former deoision is relied on as 
res judicita, it and its contents should be 
etriobly proved and mere ambiguous passages 
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in the judgment should not be pressed in 
favour of the party olaiming res judicata 
in his favour, I agree. Bat if it 

1“ t0 - b0 , arRD6d thafc even "We 
* fiDdlD f, 18 ° lear and where the inten- 
tion of the Court to give a ^finite 

decision which is not inoonsisteDt with the 
deoree or with any other finding is a l ao 
patent, still the Court should try its best 

to evade the very beneficial doctrine Zt 
a man shonld not be twice vexed in reepeot 
of the same contest as to his rights and 
the time of the Courts should not be 
wasted by trying the same matter several 
times, I entirely dissent. J a9t as Mr 
Justice Mehmood said in a well-known 

Rtatnt n 0 T - that the doot rine ‘hat 

Statutes of limitation as restricting the trial 

cln^rn' \ ODS ° D ^ the mer 't 8 should be strictly 
construed is a dangerous doctrine because 

Statutes of limitation are also Statutes of 

hnH 8e k b f 8e l° D J PQbli ° P ° lioy ' 90 1 would 
hold that the doctrine of res 

8h0 “ Id . " ot ^ unduly condoned tnd 
qualified by all sorts of ingenious attempts 

at evasion where there has been in fact 
a fair contest on a question in dispute 
between the parties and the Court has 
intended to give and has given a final 
decision on that question. Here 1 might 
quote certain passages from the deoision 
of their Lordships of the Privy Council in 
Shcoparsan Singh v. Ramnandan Prashld 
Narayan Singh (14): "There has been much 
discussion at the Bar as to the application 

suit. . e Bul ea s r :i 3 : di T z * w to 

addressed to them, their Lordshi^Tst 
to emphasize that the rule of res judical 

7iilT ded ° D anoieDt Precedent is 

diotated i by a wisdom whioh is for’ all 

L“d Cok atb / be6D Wel ‘ Said ’> deoIa "d 

litium' nZ' • St ^Hic* sit finis 
din otherwise great oppression might be 

done under colour and pretence of law 
[Ferrer, case (15)]. Though the rule of the 

it emhY ‘I™?' 1 ‘° aD En « Iieh Bonrce. 
it embodies a dootnne m no way opposed 

the 4 VT' 4 ° f th8 ' aW 83 ex P° n nded by 

and v! “ t ° 0m ” e ? ,at “ rs - Vijnaneswara 
and Nilakanta inolade tho nlea of a 

(U) 33 Ind. Cfte 914; 43 C. 694 14 A r f r Ttf/ 

20 C. VV. N. 7*8: 18 Bom. L. R. 397 . t 

(1916) 1 M. W. N. 419; 20 M. L T 1 f 
M. L. J. 77; 43 I. A. 91 (P. C) ' * * ! 3 L * W ‘ 544 i 3 * 

(15) 6 Co. Rep. 7« at p. 9a ; 77 E. R. 263. 
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among those allowed by law, each 

this purpose the text of Katya- 

yana . And so the application of the 

nile (that is the rule of res judicata ) “by 

the Courts in India should be influenced 

oy no technical considerations of form but 

by matter of substance within the limits allowed 
by law .” 

In this ease, to repeat, this Court finally 
eoide 1 as a matter of substanoe in the 
former suit that the defendants had no 
right of ownership to and no right of 
easement in the vacant site other than 
an easement of aooess to the well and its 
whole circumference. The lower Courts 
were, therefore, right in treating the deoisions 
on these two matters as res judicata and 
would dismiss the second appeal with costs. 

apier, J.—The suit outof whioh this appsai 
arises was brought by the plaintiff to enforce 
us right to build a wall round a well on his 
and, which right he claimed to have been 
established in an earlier suit against the 
defendants. The defendants set up in this 
suit all the defenoes whioh they pleaded 
previously in the former suit and contended 
that the matter was not res judicata. This 
latter is the sole question before us. 

My learned brother has set out the facts 
at length in his judgment. In the first 
suit the plaintiff claimed the ownership 
of the property and that the sole right 
of the defendants was aooess to a part 
rf the well. He had built a wall in such 
a manner as to give such access and 
claimed an iojuDotion against the defendants 
to prevent them from interfering. The 
defendants olaimed ownership of the whole 
plot of land olaimed by the plaintiff and 
alternatively easement rights across it. 
When the oase came before the High Court 
in second appeal it was remitted for 
findings to the District Court, and I 
agree with my learned brother that the 
result of those findings was that the site 
belonged to the plaintiff and that the 
sole right of the defendants was a right 
of property in the structure of the well 
and a right of aooess to the whole of the 
well. These findings were accepted by the 
High Court, but as the plaintiff had olaimed 
to be entitled to limit the defendants and 
was building a wall so as to give aooess 
to a part only of the well the plaintiff’s 
suit was dismissed. The plaintiff subsf- 
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quently built a wall giving full effect 
to the rights found to exist in the 
defendants by that judgment, and the defend¬ 
ants again interfered with the result that 
the plaintiff was compelled to file the present 
Bait. 

In this suit the defendants have set up 
exactly the same claims as were negatived 
in the former suit and contend that the 
findings in that suit are not res judicata 
because in spite of those findings the suit 
was dismissed. We have to deoide whether 
this contention is well founded. The pro¬ 
position is stated as follows:—that where in 
spite of the aotual findings the suit of the 
party in whose favour the findings were 
arrived at is dismissed for any reason those 
findings are net res judicata. The question 
is to be decided on the language of seotion 
II of the Civil Procedure Code and the 
decisions based on it. The words of seotion 
11 are: No Court shall try any suit or 
issue in which the matter direotly and 
substantially in issue in a former suit bet¬ 
ween the same parties,.and 

has been heard and finally decided by such 
Court.” 

We have found that the matter direotly 
and substantially in issue in this suit was 
direotly and substantially in issue in the 
former suit and has been heard in that 
suit. It is contended, however, that it has 
not been finally decided and even if finally 
deoided, there has been engrafted on this 
seotion by decisions of the Privy Council 
the limitation above referred to. As there 
is authority for this contention in decisions 
of other Courtp, I think it necessary to examine 
the question somewhat at length. 

The first thing to be noted is that the 
seotion does not say that the decision must 
be engrafted in a decree. That this is 
unnecessary will of course be apparent from 
the fact that it would depend entirely on 
the question as to who was the plaintiff and 
who was the defendant in any suit, whether 
the rights were so incorporated. If the person 
in whose favour the right was established 
was the plaintiff, those rights would appear 
in the decree. If on the form of the liti¬ 
gation he was the defendant, the suit against 
him would simply be dismissed and the 
deoree would be silent on the subjeot. 
We have here a case, however, where the 
rights have been found in favour «f the 
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plaintiff but the suit has been dismissed be¬ 
cause be put his claim too high. 

The basis of the law of res judicata is stated 
by their Lordships of the Privy Council 
in Sheoparsan &ingh v Ham Nandan Prashad 
Maryan Singh (14). In England the proposition 
is that it is for the well being of the State 

that there should be an end of the litiga¬ 
tion. That is the dootrine deolared by Lord 
Coke. In anoient India it is founded on 
the text of Katyayana that if a person 
defeated at law sues again he should be 
answered “you were defeated formerly”. 
These are the foundations of the dootrine 
as stated by their Lordships on page 706 
of that oase. Their Lordships further point 
out what is most important that the appli¬ 
cation of the rule by the Court should be 
influenced by no technical considerations of 
form but by matter of substanoe. Apply, 
ing this dootrine to the language of seotion 
11, it seems difficult to argue that where 
the matter has been direotly and substan¬ 
tially deoided it is not finally deoided be¬ 
cause the form of the litigation or the 
extent of the plaintiff’s olaim prevented a 
deoree in accordance with the decision. 

The law of res judicata as applicable to 
India was considered by their Lordships 
of the Privy Council on the construction 
of the first Civil Prooe lure Code, Aot VIII 
of 1859. Seotion 2 of that Code provided 
that “Civil Courts shall not take cognizance 
of any suit brought on any oause of aotion 
whioh shall have been heard and determined 
by a Court of competent jurisdiction in a 
former suit.” This language was consider¬ 
ed by their Lordships in Soorjomonee Payee 
v. Suddanund Mohapatter (11). At page 
315 the report states that if the term 
‘oause of aotion’ will not direotly cover the 
matter whioh is olaimed to be res judicata 
they are of opinion that this olause “would 
by no means prevent the operation of the 
general law relating to res judicata founded 
on the principle nemo debet bis vexari , pro 
eadem causa ’ and their Lordships adopt the 
language of Lord Hardwioke in Gregory v. 
Molesworth (12) that “where a question was 
necessarily deoided in effeo*, though not in 
express terms, between parties to the suit 
they could not raise the same question aa 
betweon themselves in any other suit i n 
any other form.” These propositions were 
reiterated by the Board in a oase on tl)f 
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same Code 3 years later, Ktishna Behari 
Boy v. Bnmcari Ball Roy (6). That 

ease is of importance because, as 

pointed out by my learned brother, the 
position was very like the position in this 
case. In the former suit in that case A, 
olaimiDg to be the adopted son and heir of 
B , instituted a suit to set aside certain 
Putni leases. One of the defences was that 
A wa9 not the adopted son of B t and a 
oertain person C, who olaimed to be the 
reversionary heir of B , was made a co-defend¬ 
ant. This issue was tried and decided in 
favour of A , but the suit was dismissed as 
it was found in favour of the Putnidar that 
the Putni could not be set aside. This 
judgment was upheld by ibe High Court. 
Subsequently C brought a suit agai» at A to 
pet aside the adoption alleged by him. The 
High Court held that the matter was res 
judicata and this view was upheld by the 
Privy Counoil on the authority of their pre¬ 
vious decision in Soorjoomonee Dayee v. Sud> 
danund Mohapatter (11). I agree with my 
learned brother that this authority covers 
the present oase; and it i9 not argued 
before up, and could not be successfully 
argued, that the more definite language 
of the present Code has in any way limited 
the soope of the dootrine Vide Run 
Bahadur Singh v. Lucho Koer (l). This 
principle was applied by this Court in 
a case, Varathayyangar v. Krishnasami 
(7). The question was also considered by 
a Full Benoh of five Judges of the 
Calcutta High Court in Niomut Khan v. 
Phadu Buldia (8), where their Lordships 
stated that they are bound to follow 
in its integrily the rule laid down by 
the Privy Council in the above oases. 
In that case A brought a suit against B 
for enhancement of rent. B'b defence was, 
first, no notioe, secondly, that the rent 
was not enbanoeable. The Muneif found 
that the rent was enbanoeable but dis¬ 
missed the suit for want of notioe. The 
decision of the Full Bench was that as 
the opinion of the Court has been given 
on a qufstion whioh had been raised by 
the pleadings and argued, that opinion 
must be considered as re* judicata even 
though it may not have been embodied 
in the deoree. In a subsequent oase in 
the same Court, Thakur Magundeo v. Thakur 
Hahadeo Singh (5), a Benoh of that 

A- » 


Court deolined to follow the judgment of the 
Fall Benoh on two grounds, (1) that the 
deoision had not been followed in that 
Court, and (2) that the Privy Council in 
a more recent oase had expressed an 
opinion whioh was in opposition to the 
judgment of the Full Benoh. It ia to be 
noted that the Benoh did not consider 
the judgment of the Privy Council on 
which the deoision of the Full Benoh 
was founded, nor did they note that the 
subsequent deoision of the Privy Council, 
namely, Run Bahadur Singh v. Lucho 
Koer (1 \ did not purport in any way 
to overrule the previous deoision quoted 
at length by their Lordships. In my 
opinion the learned Judges misunderstood 
the deoision in Run Bahadur Singh v. 
Lucho Koer (l). The faots of this oase 
were as follows: — One Run Bahadar Singh 
sued the widow of his deceased brother, 
Murlidhar Singh, to recover possession 
of Murlidhar’s property on the ground 
that he and his brother were joint in 
estate. Thd widow maintained that the 
brothers were separate and olaimed a 
widow’s estate. She further maintained 
that the question had been conclusively 
determined in her favour in a former 
suit. The High Court determined the 
plea of res judicata in her favour. At 
the same time the High Court considered 
the evidence adduced in the trial on the 
point and found that the brothers bad 
been joint. But having decided that the 
matter was res judicata in her favour 
they dismissed the suit The widow ap¬ 
pealed against the finding of faots 
on the evidence, and with regard to 
that their Lordships of the Privy Council 
say, it may be sapposed that her ad¬ 
visers were apprehensive lest that finding 
should be hereafter held conclusive against 
her, but this oould not be so inasmuch as the 
deoree was not ba«>ed upon it but was made 
in spite of it.” It is this language whioh 
ha9 given rise to what I conceive to be 
the misapprehension in the subsequent 
oases. For it has been treated as a dictum 
that wherever there is a finding whioh is 
not given effeot to by a deoree that finding 
is not res judicata. I am dear that their 
Lordships of the Privy Council never 
intended to lay down any such proposition. 
They simply said that where a Court givs^ 
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a finding because it is bound to do so by 
reason of the application of the doctrine 
of res judicata and embodies that finding in 
a decree, any o:herfioding on the evidence 
which negatives the hading that is the 
basis of the decree cannot be res judicata. 
This proposition seems te me to be obvious 
for the finding bised on the finding of 
res judicata must continue to be res judicata 
for all time and necessarily a finding of 
faot on th9 evidenoo osnnot have the 
slightest effeot. It is oertainly unusual for 
the High Court to give findings on the 
evidenoe where they have found the opposite 
on a plea of res judicita, but it is done every 
day in the original Courts of this country. 
Munsifs return findings on all issues and 
it would be an extraordinary contention 
that a fiading of fao - on one issue by a 
Munsif on the evidenoe should have any 
validity as againsi. his own fiading based 
on res judicata which has been upheld in the 
Appellate Court. The learned Vakil for the 
appellant has pointed out that this decision 
in Thakur Magundeo v. Thakur Mahadeo Singh 
(5j has been followed in subsequent 
oases. I do not think it necessary to 
examine them, because I am satisfied that 
this decision is based on a oomplete mis¬ 
understanding of the decision in Run Bahadur 
Singh v. Lucho Koer (1' and that the true 
principles were stated in the decision of 
the Full Bench of that Court in Niamut 
Khan v. Phadu Buldia (8). 

My learned brother has dealt with some 
oases of this Court which seem to adopt the 
view laid down in Thakur Magundeo v. 
Thakur Mahadeo Singh (5) a9 good law. 
If those decisions do go to the length of the 
propositions stated in Thakur Magundeo v. 
Thakur Mahadeo Singh (5), I must respect¬ 
fully dissent from them. This ease is, in 
my opinion, clearly oovered by the decision 
of the Privy Couooil in Krishna Behari Ruu 
V, Bunwari L ill Roy (b) and I am bound 
to follow it. 

I agree with my learned brother that the 
appeal must be dismissed with costs. 

• M. o. p. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Application No 63 ok 1919. 

April 28, 1919. 

Present: —Pandit Kanhaiya Lai, J. C. 
GAURl NATH and otueks—Plaintiffs — 

Applicants 
t ersus 

RAM NARAIN andothbrs—Defendants— 

Opposite Party. 

Ou<lh Cii'il Courts Act CX1II of 1879>, .s. 7— Civil 
Procedure Code (Act V' of 19">8^, s.s. 24, 92- Suit 
under s. 92, whether can be transferred by District 
Judge to Additional District Judge. 

Section 7 of the Oudh Civil Coarts Act permits 
n District •Iudgo to assign, with the sanction of the 
Judicial Commissioner, to an Additional District 
Judge any of the duties connected with the trial 
of civil suits cognizable by a Civil Court. [p. 47, 
col I.] 

Therefore, a District Judge has power to transfer 
a suit under section 92 of the Civil Procedure Code 
to an Additional District Judge, provided the assign- 
inont of such suits 1ms been sanctioned in the manuer 
required by law. [p. 47, col. I.] 

Appeal against the order of the District 
Judge, Lucknow, dated the 22nd April 1919. 

Mr. Mahesh Prasad, for the Applicants. 

Mr. B. B. Chandra , for the Opposite Party. 

JUDGMENT.—This is an application for 
the revision of an order passed by the District 
Judge of Lucknow, transferring a suit 
pending in his Court for trial to the Court 
of the Third Additional Distriot Judge. 

The suit in question was instituted under 
section 92 of the Code of Civil Procedure, 
and the argument of the learned Counsel 
who appears for the plaintiffs is that suoh 
a suit is not oovered by section 7 of the 
Oudh Civil Courts Aot (XIII of 1879) and 
cannot be transferred by the Distriot Judge to 
any other Court for trial. 

Section 7 lays down that when the business 
before aoy Distriot Judge requires the aid 
of Additional Judges for its speedy disposal, 
the Local Government may, upon the re¬ 
commendation of the Judicial Commissioner, 
appoint suoh Additional Judges as may be 
requisite. It further deolares that such Ad¬ 
ditional Jndges shall perform any of the 
duties of a Judge under Chapter III of tha 
Aot which the Distriot Judge may, with 
the sanction of the Judicial Commissioner, 
assign to them and in the performance 
of suoh duties they shall exeroise the same 
powers as the Distriot Judge. Chapter III 
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deals with the general jurisdiction of the 
Civil Courts in Oudh. Section 17, which 
forms a part of Chapter III, lays down 
that subject to the provisions of the Code 
of Civil Procedure, section 15, and of any 
other enaotment for the time being in foroe, 
the jurisdiction of a Distriot Judge extends to 
all original suits oognizable by the Civil 
Courts. A suit under seotion 92 of the 
Code of Civil Procedure is unquestionably 
an original suit oognizable by oertain classes 
of Civil Courts, and the question for con¬ 
sideration is whether there is anything in 
that seotion to prevent an Additional Judge 
from taking oognizanoe of it, if it is transfer¬ 
red to his Court by the Distriot Judge. 

It is desirable in this connection to refer 
for comparison to the provisions of the old 
Code of Civil Procedure, seotion 539 of whioh 
required that suoh a suit could only be institut¬ 
ed in the High Court or in the Distriot Court 
within the local limits of whose oivil jurisdic¬ 
tion the whole or any partof the subject-matter 
of the trust was situated. No power was there 
reserved to the Looal Government to empower 
any other Court to try the same. Seotion 
25 of the old Code of Civil Procedure did 
not empower the Distriot Judge to transfer 
a suit pending in his Court to a subordi¬ 
nate Court. Section 92 of the present Code 
permits suoh 1 a suit to be instituted in the 
principal Civil Court of original jurisdiction 
or in any Court empowered in that behalf 
by the Looal Government within the looal 
limits of whose jurisdiction the whole or 
any part of the subject matter of the trust 
is situated. Seotion 10 of the Oudh Civil 
Courts Aot (XLII of 1879) deolares that 
the Court of the Distriot Judge shall be 
deemed to be the principal Civil Court of 
original jurisdiction in the distriot over 
wbioh his jurisdiction extends, and that the 
oontrol over all the Courts in suoh distriot 
shall be vested in the Distriot Judge, subject 
to the general oontrol of the Judicial Com¬ 
missioner. 

The powers conferred by seotion 24 of the 
present Code of Civil Procedure are wide 
enough to empower a Distriot Court to 
transfer any suit pending before it for trial 
or disposal to any other Court subordinate 
to it, provided it is competent to try or 
dispose of the same. An Additional Distriot 
Judge is competent to try and dispose of 


a suit filed uadsr section 92 of the Code of 
Civil Procedure, if it is transferred to him 
for disposal by the Distriot Court, because 
under seotion 7 of Aot XIII of 1879 he can 
exeroise, in respect of the duties assigned 
to him, the same power? as the Distriot 
Judge. His jurisdiction is oo-ordinate with 
that of the Distriot Court, though for the 
purposes of seotion 24, he is deemed to be 
subordinate to the Distriot Court. Seotion 
7 of Aot XIII of 1879 merely requires that 
the sanotion of the Judicial Commissioner 
should be obtained before any functions are 
assigned to the Additional Judge. 

The learned Counsel for the plaintiffs 
relie3 on the decisions in Abdul Karim Abu 
Ahmed Khan v. Abdus Sobhan Ghoudhry (1) 
and Muhammad Musa v. Abul Hissan Khan 
('j). In the former oase a suit was filed under 
seotion 92 of the Code of Civil Procedure 
in the Court of the Distriot Judge and 
was subsequently transferred by him to the 
Court of the Subordinate Judge, after the 
latter had been invested by name with the 
power to try that suit by the Looal Govern¬ 
ment. An objection was taken before the 
Subordinate Judge to the trial of that 
suit by him, whioh was upheld on appeal 
on the ground that the notification empower¬ 
ing him by name was not of the kind 
contemplated by seotion 92 of the Code of 
Civil Procedure. It was said that it was 
a notification directed to a particular Judge 
and purported to deal with a particular 
litigation pending on the date of the notifica¬ 
tion in another Court, and that the Distriot 
Judge had no power to transfer the suit 
to a Court whioh was not competent to 
dispose of it. In the latter oase the transfer 
of a suit brought under seotion 92 of the 
Code of Civil Procedure by the Distriot 
Judge to an Additional Judge who was not 
invested with the power to try such suits 
by the Looal Government wa9 held to be 
bad. But it is difficult to understand the 
reasoning on whioh that judgment proceeds. 
It was conceded that had the Distriot Judge 
assigned, under section 8 of Aot XII of 
1887, to the Additional Judge the function 
of a Distriot Judge in respect of suits under 
seotion 92 of the Code of Civil Procedure, 
all might have been well. The argument 

(1) 13 Ind. Cas. 243; 39 C. 146; 6 C. W. N. 41. 

(2) 2 1 lad. Cas. 951; 41 C. 863; 19 C. W. N. 612. 
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was that the functions so assigned mast be 
general and that an order of transfer under 
section 2t was insufficient to make the 
Additional Judge competent to try suoh a 
suit. Bat seotion 7 of the Oadh Civil Coarts 
Act (XIII of 1879) permits the Distriot 
Judge to assign, with the sanction of the 
Judicial Commissioner, to an Additional 
Judge any of the duties connected with the 
trial of original suits cognizable by a Civil 
Court. Reading this seotion with seotion 
24 of the Code of Civil Procedure the 
transfer cannot be regarded as illegal, if the 
assignment of such duties has been sanction¬ 
ed in the manner required by law. 

Let the transfer of the case as a part of 
the assignment of the duties to be performed 
by the Third Additional Distriot Judge be 
sanctioned and the trial of the case be pro- 
oeeded with in his Court. 

This application is rejected. No order 
is made as to the costs of this proceeding. 

Application rejected. 


CALCUTTA HIGH COURT. 

• Appeal from Appbll&te Decre* No. 2507 

ok 1917. 

April 10, 1919. 

Fresent :—Justioe Sir Charles Chitty, Kt., 
and Mr. Justioe Cuming. 

GOVINDA RAM DAS and another— 
Plaintiffs — Appellants 

tSTSUS 

AGKNT, EAST INDIAN RAILWAY 
COMPANY, Ltd —Defeni ■* nt—Respondent. 

Pleadings Case not put forward in pleadings sought 
to be proved by evidence—Procedure - Court, duty of. 

One T. consigned SI tins of ghee to tho plaintiffs 
ancl signod a risk-note in form II in respect of them. 
When the plaintiffs wont to take delivery, it was 
found that out of the 6» tins of ghee, 25 were empty, 
25 were full, and ono was leaking Tho plaintiffs 
thereupon refused to take delivery and bx-ought a 
suit against the Railway Company for damages. T. 
was examined on commission on behalf of tlx* 
plaintiffs, but during his examination no suggestion 
was made by the plaintiffs that tho 25 empty tins 
woro substituted for tho 2 > full tins, and no such 
case was made in the plaint. More than a month 
after the examination of T., one of tho plaintiffs 
wanted to examine himself for tho purpose of proving 
that tho 26 empty tins had boon substituted for tho 
25 full tins, but the Court did not allow him to do so: 


H'dd, that the Court was quite justified in declining 
to allow the plaintiffs to embark on a now case at 
such a late stage of the proceeding, [p. 48, col. 1.] 

Appeal against the deoree of the Distriot 
Judge, Burdwan, dated the 27th August 1917, 
affirming that of the Munsif, 1st Court at 
that place, dated the 15th July 1916. 

FACTE appear from the judgment. 

Babu Satish Chandra Mookerjee, for the 
Appellants.—My olient does not deny that 
he signed the risk-note in form H in 
respeot of the consignment. My grievance 
is that the learned Munsif wrongly dis¬ 
allowed the second plaintiff to give 
evidence which he should have done. So 
I have been greatly prejudiced in the proseou- 
tiou of my suit. It was no new case 
that was set up, because the plaint stated 
thus: Instead of 25 tins, 25 empty tins 
have been put in;’ and the plaint was filed 
on July 23rd, 1915. So how oould the 
learned Munsif shut out evidence on the 
point \ It is not sufficient and does not 
meet the requirements of the plaintiffs’ case 
that the Kutni man was examined on 
commission on 11th June 1916. Regard 
being had to the statement in the plaint, 
it oannot be said that we were going to 
make out a new oase. No amendment of 
the plaint was necessary. The suit oould 
have proceeded on evidence being given by 
the second plaintiff. So -the oase should 
be re-heard. 

Babu Frovash Chunder Mitter (with him 
Babu Ambicapada Chowdhry ), for the Res¬ 
pondent, was not oalled upon. 

JUDGMENT.—This is an appeal by 
the plaintiffs whose suit for damages 
against the East Indian Railway Company 
has been dismissed by both the Courts 
below. It appears that on 5th Ootober 
1914 Tilak Chand Piramal at Kutni 
consigned to the plaintiffs at Asansole 51 
tins of ghee and signei a risk note in 
form H in respeot of them. The plaintiffs’ 
oase was that on arrival of the tins at 
Asansole on 13th October 1914 when they 
went to take delivery it was found that 
out of the 51 tins of ghee 25 were empty, 

25 were full, and 1 was leaking. The 
plaintiffi wanted to take the 25 tins and 
give a qualified reoeipt, but this the 
RuUay Company vary prop 3r ly refused 
tc allow. The oonseqaeuie was that the 
ghee remained for sometime before 
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delivery was taken and eventually the 
full tins and the empty tins were sold 
The plaintiffs, on 23rd July 19 j 5, filed 
the present suit for damages, Rs. 1,099. 
The only point made by the plaintiffs in 
this Court is that on 14th July 1916 the 
seoond plaintiff was not allowed to give 
evidence of a oase whioh was then sug¬ 
gested for the first time that the 25 
empty tins had been substituted, it is not 
dear by whom or when, for the 25 full 
tins. It appears that on 11th June—a 
little more than a month before—a 
member of the firm of Tilak Chand Pira- 
mal bad been examined at Kutni on 
commission. No euoh suggestion was made 
in his evidence, and it is obvious that 
he was the proper person to prove the 
identity of the tins consigned by him if 
there w»s any question as to their identity. 
No such oase *as made in the plaint, 
and we think that the Munsif was quite 
justified in declining to allow the plaint¬ 
iffs to embark on a new oase at such a 
late stage of the proceedings. They 
oertainly oould not have been allowed to do 
so without getting leave to amend their 
plaint and allow the defendant to put 
in an additional written statement. Under 
the risk-note it is clear that no liability 
fell upon the Railway Company. The 
appeal is accordingly dismissed with costs. 

Appeal dismissed. 


I 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1491 of 1918. 

November 26, 19 1 8. 

Fresent :—Mr. Justice LeRossignol. 

UDMI— Defendant—Appellant 

versus 

RAM GOPAL— Plaintiff and others 
— Defendants—Respondent* 

Punjab Pre-emption Act (I of 913^, s. 30 (1)— Pre¬ 
emption—Vendee put in possession—Vendor not in 
exclusive possession effect of — Limitation. 

The vendors sold certain land owned by them 
and their nephew, who was a minor, ignoring his 
right and without joining him in the sale. The laud 


being free of crop, the vendors stated to the 
Patwari that they had placed the vendee in 

possession: 

Held, that, under the circumstances, it must be held 
that the vendee took possession of the land on the 
date of the sale and that limitation began to run 
from that date under section 30 of the Punjab 
Pre-emption Act. 

Second appeal from the decree of the 
District Judge, Karnal, dated the 28th 
February 1918, affirming that of the Munsif, 
1st Class, Rohtak, dated the 26th Novem¬ 
ber 1917, decreeing possession by pre¬ 
emption of the land in suit on payment of 

Rs. 500. 

Mr. Nand Lai, for the Appellant. 

Mr Manohar Lai, for the Respondents. 

JUDGMENT—The only question here is 
whether this suit to pre empt was within 
time. At the time of the sale, whioh was 
oral, the unmortgaged portion of the land 
sold was free of crop and the vendors, report¬ 
ing the sale to the Patwari, stated that 
they had placed vendee in possession. That 
statement was sufficient to transfer the 
possession. 

But the District Judge holds that the 
vendors were not in exclusive possession 
inasmuoh as one Bhartu was in possession 
with them and he did not join in the sale. 

Now Bhartu is a minor nephew of the 
vendors and his interest has been ignored. 
Had the vendors sold or purported to sell 
their shares in the field, their possession could 
not be said to be exclusive, but they treated 
the field as their sole property and they 
were oertainly in actual physical possession 
cf it. . , 

Id my opinion the vendee took physioa 
possession of this portion of the land sol 
on 23rd February 1916 and the suit was 

accordingly time-barred. t 

The appeal is accepted and the suit dis¬ 
missed with costs throughout. 

Appeal accepted. 
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ALLAHABAD HIGH COURT. 
Criminal Appeal No. 422 of 1919. 

Jane 25, 1919. 

Present: —Mr. Justice Walsh and Mr. 

Justice Piggott. 

ALLA-UD-DIN and others—Accused— 

Appellants 

tsrsMs 

EMPEROR— Opposite Party. 

Penal Code (Act XLVof 1860,1, &*.69, 39 S—Dacoitij 
— Punishment—Transportation , term of, length of — 
Approver statement of, value of — Corroboration, absence 
of, effect of. 

When an offence is punishable with transportation 
for life or imprisonment for a term of ten years, if 
a sentence of transportation for a term less than 
life is awarded, such term cannot exceed the term of 
imprisonment, namely, ten years, [p. 49, cols. 1 & 2.] 
Where, therefore, an accused, on conviction for an 
offence under section 3 15, Penal Code, was sentenced 
to transportation for 15 years, the High Court 
reduced the sentence to transportation for a term 
of ten years, that being the period of imprisonment 
provided for the offence, [p 49, col. 2.] 

Though the absence of any corroboration of the 
statement of an approver is not fatal to the con¬ 
viction of a person named by him as one of the 
participators in an offence, it is nevertheless 
sufficient to cast doubt upon its justice and the 
accused is entitled to the benefit of the doubt. [p. 
49, col. 2; p. 50, col. 1 .] 

Criminal appeal from an order of the 
Sessions Judge, Kumaun, dated the 25th 
Maroh 1919. 

Mr. A. S. Osborne , for the Appellants. 

Mr. L. M. Banerji (Government Pleader), 
for the Crown. 

JUDGMENT.—This is an appeal by nine 
appellants against a oonviotion for daooity 
by the Sessions Judge of Kumaun. Three 
of the appellants Allauddin, Tondi and 
Bhikhari have been sentenced to 15 years’ 
transportation. During the hearing of the 
oase it was pointed out to me, before whom 
originally the oase oame, that the legality of 
this sentence was open to question. At 
my request the learned Chief Justice appoint¬ 
ed two Judges to hear and determine the 
appeal in order to dispose of the question 
of the legality of the sentence by an 
authoritative deoision. Since then, however, 
our attention has been drawn to the case 
of the Queen v. Naiada (1), in which a Fall 
Bench deoided that “when an offence is punish¬ 
able either with transportation for life or 
imprisonment for a term of 10 years, if a 

sentence of transportation for a term less 

(l) 1 A. 43 (F. 13.); 1 Iud, Dec (n. s.) 29. 

i 


than life is awarded, such term oannot 
exceed the term of imprisonment, namely, 
ten years.” That authority which dates 
from 1875 is binding upon us. And the 
seotion which we have to administer, namely, 
seotion 395 of the Indian Penal Code is 
in precisely identical terms. We have, 
therefore, no alternative but to reduce the 
senteuoe io the oase of Allauddin, Tondi 
a^d Bhikhari to a term of transportation 
for ten years. There is no substanoe in 
their appeals, their guilt is perfectly plain 
and speaking for myself I should have 
convicted Bnikhari ou his own statement 
fir rape. There is no doubt that a horrible 
rape was committed upon the wife of the 
complainant and it is a feature of the 
oase that the woman has oome forward 
aod described what hapDenad to her. I do 
not understand why the learned Judge 
aoqaitted this soiandrel, and he deserves a 
whipping as wall as a severe term of 
transportation. Hi waver, we oannot deal 
with the matter which has been disposed 
of by his acquittal. 

With regard to the other appellants 
Mr. Osborne, who has argued the oase of 
all of them with his usuil cle*rne33, has 
drawn our attention to everything which 
oan be said on their behalf and which 
comes to very little, and their appeals 
must be dismissed so far as their oonvio¬ 
tion is concerned with the exception of 
one, namely, appellant No. 9, Mahbub 
Shah He is last on the reoord amongst 
the appellants, and was the last person to be 
arrested and possibly on that aooount but 
also possibly, as Mr. Osborne suggests, 
beoause he was only brought into the oase 
on aooount of the statement against him 
by Karim Bakhsh, he was not in fact put 
up for identification and was not identified 
by anybody in the oase. In faot upon 
any analysis of the evilenoe it appears 
that the statement of Kirim Bikosh, the 
approver, against him is totally unoorrobo* 
rated in law. Tnat is not a fatal objection 
to the oonviotion, but in our view it is 
suffiiient to oist doubt upon its justice and, 
moreover, the learned Judge was not satis¬ 
fied to act upon Karim Bakhsh’s statement 
alone. He evidently thought that some 
corroboration was required to satisfy his 
own mind. Turning to the portion of the 
judgment which deals with this man’s oase 
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we 6nd that the learned Jndge explained 
his reason for convicting him by the faot 
that in addition to the statement of the 
informer his name had been mentioned 
to the Mukbia by one of the oo-accused 
when the first detailed information of the 
participants in the daooity was given to 
aoy one. The learned Judge, dealing with 
the mass of matter which he has done 
with great thoroughness, overlooks the faot 
that this really is not evidence of the faot 
at all and, therefore, oannot be used as 
oorroboration of Karim Bakhsh. We, there¬ 
fore, give Mahbub Shah the benefit of 
the doubt and reverse his conviction and 
direot that he be released. The appeal of 
all the o»bers will be dismissed so far 
as the oonviotion is concerned. As we 
have already said, the sentences of Alla ud- 
diD, Tondi and Bbikhari must b 9 reduoed 
to ten years’transportation. The remaining 
appellants, whose convictions are upheld 
and who do not really seem to have been 
dealt with undue severity, have the 
good forlune, as Mr. Osborne has pointed 
out, to profit by the oompubory reduction 
of the sentences of the undoubted ring¬ 
leaders Inasmuch as Alla ud din and 
Bhikhari certainly deserve severer sentences 
than the rest, it is only right that the 
sentences of the remaining five should be 
reduoed. We, therefore, reduce the sentence 
of ten years’ rigorous imprisonment passed 
on each of the five appellants, Nabbu 
Khan, Ghasita, Mohammad Husain alias 
Manna, Nanhe Khan and Abdul Ghani, 
to one of seven (7 ) years’ rigorous imprison¬ 
ment eaoh, including three months’ solitary 
confinement. 

Sentences reduced. 


PATNA HIGH COURT. 

Criminal Appeal No. 1*21 of 1919. 

July 9,19.9. 

Ft fsent: —Mr. Justice Mulliok and Mr. 

Justice Atkinson. 

SHEO PRASAD KOERI— Acco3ed_ 

Appellant 
ters us 

EMPERO R — Respondent. 

Confession, uncowoborated, value of—Conviction 
basedlon uncorroborated confession, legality of. 

conviction based upon an uncorroborated con¬ 
fession is not bad, if the surrounding circumstances 


point to the confession having been the outcome 
of a voluntary act on the part of the confessor, and 
in the absence of any evidence of coercion either by 
the Police or any other person. The fact that the 
confession was retracted before the Committing 
Magistrate would not deprive it of its voluntary 
character, [p. 5», cols 1 & 2.] 

Criminal appeal against the order of the 
Sessions Judge, Sahabad, dated the 26th 
May 1919, sentencing the accused to trans¬ 
portation for life. 

Messrs. S. Sinha ard Gour Chandra Fal, 
for the Appellant 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT. 

Mollicx, J —The appellant Sheo Pra9ad 
Koeri has been sentenced under seotion 
302 of the Indian Penal Code to transpor¬ 
tation for life for having committed 
murder by causing the death of Ram 
Sarup Ko» ri on the night of the 3rd April Ia*t. 

The motive for the orirae is alleged to 
have been that the deceased was suspected 
of oarryiog on an intrigue with the wife 
of the accused, and also with a girl named 
Asturni who was married to the grandson of 
Pran Koeri, who was the master and bene¬ 
factor of Rim Sarup and brother of the 
accused’s grandfather. 

The body of the deoeasod was discovered 
in the sugarcane field of one Rigan Koeri 
on the 8th April. 

The past mortem examination shows that 
death was due to strangulation probably 
oaused by pressure of two sticks to the throat. 

On the 10th April the accused met one 
Ram Aotar in a neighbouring village, and 
on being informed by Ram Autar that the 
Polioe were searching for him, the appellant 
agreed to make a full confession on condition 
that Ram Autar would take steps to save him 
from punishment. Ram Autar thereupon took 
the appellant to Pararia, the place where the 
body was found and where the Sub Inspector 
was conducting an investigation. 

To the Sub Inspector the appellant is 
alleged to have made a fall confession at 
about 7 p. m. In consequence of that confes¬ 
sion various persons were arrested on the 
11th April, ard in the house of one 
Jagannath the appellant is said to have 
pointed out a lithi as one of the lathis with 
which the murder was committed; and also 
a kudali as beiDg the instrument with 
which the grave, in which the deceased 
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was baried, was dug. The appellant wa 9 
detune! ia Polio9 ouetoiy till 5 e. m. on 
the 12th, when it appears he was produced 
before the Deputy Magistrate of Sasaram 
for the purpose of having his confession 
reoorded. 

The Depaty Magistrate states that 
being apprehensive that the accused might 
still be onder Police influence and thereby 
ooeroed into making a confession, he remanded 
the accused to jail for that night. On the 
following day after repeated warnings he 
reoorded the statement of the aooused, from 
which it appeared that the aoou ed together 
with five others had caused the deoeased 
to come to the house of Jagannath and had 
there murdered him. 

Both the assessors believe that story. 
They have aooepted the confession as 
volantary and have found the aooused 
guilty. 

Ou his behalf it ia urged by Mr. Sinha 
that the confession having been retracted 
before the Committing Magistrate, it would 
be extremely unsafe to conviot the accused 
without material corroboration. He contends 
that there is no material corroboration on the 
record. 

Now the wife of the deoeased deposes 
that the deoeased and Jagannath came to 
the house of the deceased from Paran 
Koeri’s house where they had been attending 
a feast, and that after a short 9tay Jagannath 
took the deoeased away to his own house, 
saying that they were going to listen to some 
singing. This is some corroboration of that 
part of the aooused’s oonfeesion whioh 
states that Ram Samp came to the house 
of Jagannath on the night of the alleged 
offenoe. 

Next, if the evidence as to the finding 
of the lathi is believed, that also supplies 
some corroboration of the aooused’s story. 

There is also tb6 circumstance that 
when the wife of the deceased first went 
to the sugarcane field where the body was 
eventually found there was only a hand 
protruding out of the ground, and that 
a9 soon as the aooused who was with the wife 
of the deceased saw it, he cried out that 
she had better not accuse any one and 
that the deoeased would never return. 

It may be contended that all these 
pieces of corroborating evidence are weak 
and would not justify a oonviotioD, if ve 


ii 

were not satisfied that the oonfession 
made by the aooused was a substantially 
true account of what actually took plaoe. 
But having considered the oiroumstanoes 
leading to the arrest of the appellant, the 
period of detention in Polioe oustody, the 
proceedings of the Deputy Magistrate and 
the precautions taken by him with regard 
to the oonfession, it is impossiole to 
believe that the oonfession was not voluntary, 
and that it was not prompted by panio or 
a hope of meroy. 

There is no evidence whatsoever of any 
ooeroion either by the Polioe or aDy other 
person, and although a suggestion was 
made during the commitment enquiry and 
in the Sessions Court that the aooused 
had been subjected to violence by the 
Polioe, there was no evidenoe whatever 
brought in support of that suggestion. 

It peeras that on the morning of the 
13th April, after putting the three 
preliminary questions to the aooused, the 
Deputy Magistrate gave the aooused twenty 
minuies’ time to think over what he was 
about to say; and that thereupon the 
aooufed proceeded to relate the part whioh 
be had taken in the murder. In these 
oiroumstanoes we are satisfied that the 
confession, though uncorroborated, was 
sufficient to justify a conviction. 

Mr. Sinha has finally contended that 
the faots do not establish the offenoe 
of murder, and that having regard to the 
dissolute oharaoter of the deoeased and 
the provocation given by him, there oannot 
be a conviction for any offenoe graver than 
oulpable homioide not amounting to murder. 
The provocation was certainly grave but 
it was not sudden, and there are no 
oiroumstanoes whioh would justify us 
in holding that death was not caused after 
full preparation and with a full knowledge 
that the injuries inflicted would be likely 
to cause death. 

The appellant himself according to his 
oonfession only held the legs of the 
deoeased, while the others strangled him 
to death; but a conspiracy is clearly 
established, and, therefore, the appellant 
must be hold guilty of the act whioh 
caused death. 

Atkisson, J. —I oonour. 

Appeal dismissed, 
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ALLAHABAD HIGH COURT. 

Criminal Revision No. 220 of 1919. 

May 29, 1919. 

Present: —Mr. Justice Piggott. 

MUQADDAS HUSSAIN —Applicant 

versus 

ZAHUR UDDIN - Opposite Party. 

Criminal Procedure Code (Act V of 189«), ss. 195, 
435 Sanction to prosecute granted by Magistrate and 
upheld by Sessions Judge-Revision—High Court, 
power of interference of. 

Where a Court exercising jurisdiction under tho 
Criminal Procedure Code sanctions, under section 
195 of the Code, the prosecution of a witness for 
giving false evidence, and the sanction so given is 
upheld by the Sessions Judge, acting under clause 
(6) of section 195, the High Court has jurisdiction 
under section 435 < I ) of the Code to call for and 
examine the record of the proceeding before the 
Sessions Judge and to set aside the order if it is 
not satisfied as to its propriety, [p. 53, col. 1.] 

The existing state of the law permitting a revision 
to the High Court from the order of a Sessions Jud"e 
under section 195 (G) of the Criminal Procedure Code 
animadverted upon. [p. 53, col. 2.] 

Criminal revision from an order of the 
Sessions Judge, Budaun, dated the 8th Maroh 

1919. 

Mr. J. M. Banerji , for the Applicant. 

Mr. 8. A. Haidar, for the Opposite Party. 

JUDGMENT.—This application in re¬ 
vision comes before this Court under the 
following circumstances :— 

One Shamshul Hasan brought a complaint 
before a Magistrate aoousing Zihur Uddin 
and seven other persons of offences under 
sections H7 and c23 of the Indian Penal 
Code. At the trial the present applicant in 
revision, named Muqaddas Husain, appeared 
as a witness for the complainant Shamshul 
Hasan. The evidenoe then given by him 
has been read to me and I find that, if 
the Court had felt itself able to act upon 
that evidenoe, it would have convicted 
Zahur Uddin and other persons of the 
offences alleged against them. As a matter 
of fact, the trial ended on the 1st of October 
191b in the acquittal of the aooused persons. 
About a month later Zahur Uddin, passing 
over the complainant Shamshul Hasan and 
selecting Muqaddas Husain out of the 
various persons who had given evidenoe in 
support of Shamshul Hasan’s complaint, 
applied for sanction under section 195 of 
the Code of Criminal Procedure for the 
prosecution of Muqaddas Husain for the 
offence of giving false evidenoe, punishable 


under section 193 of the Indian Penal Code, 
alleged to have been committed by him when 
giving evidenoe in the oriminal case above 
referred to. Sanction was not sought in 
respeot of any of the statements of fact 
which formed the material substanoe of 
Muqaddas Husain’s evidenoe. Three detached 
statements were abstracted from amoDgst 
the answers which Muqaddas Husain had 
given in cross-examination and sanotion was 
sought for his prosecution in respect of the 
same. The Magistrate direoted Muqaddas 
Husain to show cause why the sanotion 
applied for should Dot be granted, but 
eventually passed an order as desired in 
Zahur Uddin’s application. That order was 
dated the 24th January 1919. Muqaddas 
Husain thereupon applied to the Sessions 
Judge to revoke the sanotion so granted in 
viriue of his authority * under seotion 195, 
olause 6, of the Code of Criminal Procedure. 
The Sessions Judge revoked the sanotion 
granted in respeot of two of the statements 
referred to in the order of sanotion but 
has upheld the same in respeot of the one 
remaining statement. Against this order, 
dated Maroh the 8th, 1919, Muqaddas Husain 
comes to this Court in revision. It took 
him more than a month to present his 
application in revision before this Court 
and it has taken about a month and a 
half more for the said application to come 
up for hearing. The result is that more 
than §rds of the entire peiiod of six 
months, which the Legislature contemplates 
as being the period for which an order of 
sanotion shall remain in foroe, have gone 
by, and all proceedings based upon the said 
order have remained pending, having been 
stayed by the order of this Court passed at 
the time when this application was admit¬ 
ted. The rights and remedies open to 
Muqaddas Husain under seotion 195 of the 
Code of Criminal Procedure were exhausted 
by his application to the Sessions Judge. 

If the order of sanotion had been one passed 
by a Civil or Revenue Court of competent 
jurisdiction, in respeot of any statements 
made by Muqaddas Husain as a witness m 
a civil or revenue proceeding, it is fully 
settled law that no further remedy would 
have been open to Muqaddas Hasaio ; he 
would have had to stand his trial upon 
any complaint which Zahor Uddin might 
see fit to file, within the statutory period 
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of six months, on the strength of the sano- 
tion granted to him. It so happens in the 
present case that the original order of 
sanotion was passed by a Magistrate exer¬ 
cising jurisdiction under the Code of 
Criminal Procedure and the subsequent 
order under section 195, clause (6), of the 
same Code was passed by a Sessions Judge, 
that is to say, by a Court of criminal juris¬ 
diction inferior to this Court within the 
meaning of seotion 4 5, clause 1, of the 
same Code. It oannot, therefore, be denied 
that, as the law stands at present, this 
Court has jurisdiction to call for and examine 
the reoord of a proceeding like the present, 
that is to say of a proceeding under seotion 
195, clause (6), held in the Court of a 
Sessions Judge. A further opportunity is, 
therefore, afforded to any person against 
whom sanotion has been granted by one 
authority, and oon6rmed by an authority no 
less oompetent than that of a Sessions 
Judge, of further obstructing the prooess 
of justioe by carrying the matter before 
this Court in the way of an application for 
revision. I have been referred to more than 
one reported case in which this Court has 
not merely entertained an application for 
revision similar to the one now nnder con¬ 
sideration, but has aotually interfered with 

the order granting or refusing sanotion. I 
have never myself denied the authority of 
this Court to interfere under sections 435 
and 439 of the Code of Criminal Procedure 
as it stands at present. Ia the case of Akson- 
ullah Rhan v. Mansukh Ram (l) I made an 
express reservation in favour of the revisional 
jurisdiction of this Court as an ultimate 
resouroe to be employed, if necessary, in 
order to avoid a failure of justioe. The 
question, as it presents itself to my mind, 
is wholly one of discretion. The result of 
an order of sanotion is at worst that t ie 
person against whom that order is passe 
may have to stand his trial before a oom¬ 
petent Court. The law allows a person 
against whom the allegation is made that 
he has committed the grave offence of 
giving false evidenoe an opportunity of 
contesting the propriety of any order of 
sanotion whioh may be passed against him 
before one Court of superior jurisdiction to 

(1) 26 Irvl. Cas. 350; 12 A. L. J. 51 h 30 A. 403; 16 
Of h. J. 698. 


that whioh passed the said order. My own 
feeling in the matter is that it would ba 
better in the interests of justioe that Courts, 
at any rate, of so high a standing as the 
Court of Session, should be trusted to make 
a fair and equitable use of the powers 
given them by seotion 195, clause 6, of 
the Criminal p rooedure Code, and that 
persons against whom an order of sanotion 
has been passed and has been affirmed by 
an authority like that of a Sessions Judge 
should, generally speaking, be disoonraged 
from delaying and obstructing the oause of 
justioe further by invoking the revisional 
jurisdiction of this Court, unless and until 
they can show wholly exceptional reasons 
for so invoking that jurisdiction. This is 
an easy enough principle to lay down, but 
the difficulty of applying it lies in the fact 
that a person coming up to this Court 
in revision is necessarily heard in the first 
instance ex parte , and upon inadequate 
materials. Once he has obtained an order 
admitting his application, the main purpose of 
that, application ia more often than not fully 

served. 

In the present case at any rate, the 
application of Muqaddas Husain was admit¬ 
ted, and proceedings were stayed, by order 
of a learned Judge of this Court. Under 
seotion 435 of the Criminal Prooedure Code 
the duty has been laid upon me of examin¬ 
ing the records of the proceedings in the 
Sessions Court in this matter of sanotion 
for the purpose of satisfying myself as to 
the propriety of the order passed. I have 
been driven to the conclusion that it is 
wholly impossible for me to profess to be 
satisfied with the propriety of the order 
in question. It is an order whioh 1 should 
certainly have refused to pas3 had the 
application come before me as a Court of 
first instanoe; and had it been my duty to 
deal under seotion 195, clause 6, of the 
Criminal Prooedure Code with the order 
of sanotion passed by the Magistrate in 
this oase, I should have unhesitatingly re¬ 
voked the same. The statement in respeot 
of whioh sanotion has been granted for the 
proseoution of Muqaddas Hussain is in the 
following word*-:— 

“I am acquainted with Yakub Ali son 
of Unas Ali. He bears no sort of relationship 

to me.” 
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I understand from an examination of the 
reoord of the original criminal trial that it 
was contended on behalf of Zihnr Uddin that 
there wa9 a feud between himself and the 
man Yakub Ali son of Unas Ali, referred 
to in the above element Presumably the 
intention was to suggest that that feud was 
so bittfr that any one connected with the 
said \ akub Ali by any sort of relationship 
must neoessarily be regarded as a pre¬ 
judiced witness in a case brought against 

. . Qr uddm. it appears that Zihur Uddin 
is in possession of information showing that 
Unas All, father of Yakub Ali, was married 
to a lady whose maternal grand- 
father was also the paternal grandfather 
of Muqaddas Husain. [ fiod it difficult tc 
conceive that, if the Court had not before 
it any stronger reasons for distrusting the 
evidence of Muqaddas Husain, its opinion 
as tc the veracity of this witness would 
have been seriously affeoted one way or 
the other by the existence of this relation- 
ship. Moreover, the matter was net pressed 
nr oross examination, as, in my opinion, it 
should undoubtedly have been if there was 
latent intention of making the witness 
answer the basis for a charge of perjury. 

I he form of. the question pat to the witusas 
simply directed his attention to Yakub Ali sc.u 

^ li>Ido nit know now whether Z ih ir 
Uddin Mwms to be in a position to prove 
that the lady lratiazunnissa above referred 
to is aotually the mother of Yakub Ali 
or is merely one of the wives of Yakub 
>^li s father. The Magistrate’s order of 
sanction suggests the former, but his re¬ 
view of the documentary evidence laid be¬ 
fore him on behalf of Zahur Uddin suggests 
the latter. j D any case the attention of 
the witness was not drawn to the questiin 
ot the names of any lady or ladies to 
whom Unas All was married. The answer 
returned by Muqaddas Husiain may have 
baen a rash one. It may have been 
merely hasty. If it was intended to make 
that answer the basis of prossoution for 
perjury, the question shmld have bien 
pressed home. His attention should have 
been definitely drawn to the fact that hi 9 
oross examiner was in possession of in¬ 
structions according to whioh a relationship 
between himself and Yakub Ali was trace 
able, not through Unas Ali him-eP bi‘ 
through a lady whom Unas Ali’ had 


married. It seems to me that those con- 

ducting the defence of Zihur Uddin at the 

criminal trial never seriously intended to 

make anything of this question. They were 

well content with a hasty answer, whioh 

it was possible to represent as false in 

faot and to use as suoh hereafter for the 

annoyance of the witness. Had the 

question of the relationship between the 

fitness and \ akub Ali been regarded by 

t ose responsible for the defence as one of any 

serious importance, the matter could not 

have been left where it was. For these 

reasons 1 am unable to hold that the 

crder under revision satisfies me as to its 

propriety and, once the revisiocal jurisdiction 

of this Court has been invoked in a matter 

of this sort, it has to be exercised. My 

order, therefore, is that I set aside the sanotion 
in question. 

Sanction set aside. 


PATNA HIGH COURT. 

Criminal Miscellaneous No. 18 of lv 19. 

May 7, 1919. 

Present: —Mr. Justice Dar. 
MAHAMMAD MIAN— Accused— Peiiiioner 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898), 8. 526— 
Transfer oj case, principles governing — Bias, apprehen - 
sion o —Case pre-judged by Magistrate—Criminal 
trial Procedure—Defence of accused, consideration of 

Court, duty of — Intimidation of accused or Counsel, 

whether permissible—Evidence Act (lot I&72J, *. 151 

Indecent or scandalous questions, when can be asked. 

A long series of cases has established the 
guiding principles upon which Courts should 
invariably act in dealing with applications for 
transfer, These are— 

il) that it is expedient for the ends of justice to 
transfer a case from the file of one Magistrate to 
that of an another competent to try it, if, by 
reason of the words or conduct of the Magistrate 
before whom tho case is pending, any party reason¬ 
ably apprehends that there is bias against him in 
the mind of the Magistrate, though there may not 
be in fact actual bias; 

(-) the transfer of a case should be ordered when 
there are circumstances which may reasonably 
lead the petitioner to believe that the Magistrate 
has to some extent prejudged the case against 
him. [p 56, cols. 1 & 2.] 

An accused is entitled to ask the Court to 
consider his defence, whether true or false, and the 
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Court acts illegally in shutting out questions which 
tend to establish this defence, [p. 56, col. 2 ] 

Tndecent and scandalous questions may be put 
either to shake the credit of a witness or as 
relating to facts in issue, or to determine whether 
or not a fact in issue existed. If they are put 
merely to shako the credit of a witness, the Court 
has complete dominion over them and may forbid 
such questions, even though they may have some 
bearing on the question before the Court But it 
they relate to facts in issue or to matters necessary 
to bo known in order to determine whether or not 
the facts in issue existed , the Court has no dis¬ 
cretion to forbid such questions, though they may 
be indecent or scandalous, [p. 57, col. 1.] 

Whero questions are put in cross-examination 
to some of the witnesses for the prosecution which 
have not been put to earlier witnesses, it is the 
weight to bo attached to the case that is affected 
and” not the admissibility of the questions, and it 
is no ground for disallowing them even though 
they are scandalous or indecent. . [p. 57, col. I.J 
Advocates have ample discretion in the conduct 
of the case of which they are in chargo. and the 
Court cannot fetter their discretion by insisting 
that their case should bo put to this witness or 
that. [p. 57, col. 1.] 

It is highly improper for persons in charge ot a 
prosecution 'to throaten or intimidate either the 
accused persons or the Pleaders appearing for them. 
The position of accused persons is at all times of 
orave anxiety and persons in charge of a prosecution 
should remember that nothing should be done by 
them which may have the effect of intimidating the 
defence or adding to its anxiety, [p. 5S, col. 1 J 

Criminal revision against the order, dated 
the 9th April 1919, of the District Magistrate, 
Parnea, refusing to tranter the case 
on the petition of the accused from the 
file of the Deputy Magistrate, Pnrnea. 

F lCT 3 brietl/ stated are that the 

acou c ed, Mahammad Mian, * as the Manager 
of “Frofessor” Ram Marti,a Circus Proprietor. 
He resigned hie appointment on the 10th 
January 1919. R. K. Mitra, an employee 
of the said Ram Marti, lodged a com¬ 
plaint against the accused that he had 
embezzled Rs. 1, 50. The defence of the 
aooused was that one of the main motives 
for instituting the case against him was 
that the said Ram Marti had been baflbd in 
his attempt to get hold of a woman with 
whom he, the accused, was living as 
' husband and wife.” Questions on this point 
were not put to the earlier proseoution wit¬ 
nesses and the Vakil of the preseoutidn object- 
ed that the questions put were scandalous 
and should be based noon proper mstruo- 
lions adding that Ram Marti might far¬ 
ther prooeed. The Court thereupon asked 
the defenoe Pleader to record in. writing 


his souroe of information for the satisfac¬ 
tion of the Court as well as for his own 
protection. The Pleader refused to do this 
and insisted on putting the questions, 

adding that the accused had instructed 

him. The trying Court, being of opinion 
that the questions were scandalous and 
not necessary for the deoision of the case, 
disallowed them and made the following 
note in the order sheet: Here the defenoe 
Pleader put certain questions about Pro¬ 
fessor Ram Murti’s dealing with a woman 
with whom the aooused is living as 

husband and wife. This is a case cf a 
misappropriation and I do not think I 
should allow slanderous questions to be 
asked, particularly when 1 find from the 
questions of the defence Pleader that the 
woman in question is of a doubtful oharaoter 
connected with the accused, who also accord¬ 
ingly has no character. I do not much value 
instructions on these matters from a man of 
the moral oharaoter of the aooused.” 

Mr. M. Hnqut (with him Mr. Gour Chandra 
Pal', for the Accused. The Deputy 
Magistrate has adopted a non judicial 
at itude, interfered with my oross exa- 
mination on vital points and pre¬ 
vented my entering iuto defenoe This 
attitude of his has been hostile to me, 
and there is apprehension in my mind 
that he has been favouring one party. 
The Deputy Magistrate has given me no 
oharaoter and l could not give 
instructions to my Pleader. The questions 
which were essential to establish my de¬ 
fence havo been wropgly disallowed 
by the Court. It is clear, therefore, that 
my defenoe has been prejudged and I 
do not expect fair and impartial trial in 
that Court. The Vakil for the prosecu¬ 
tion actually threatened my Vakil and, 
through him, myself, and after this those 
questions were disallowed and then 
the Magistrate reoorded in the order- 
pheet that 1 had no oharaoter at all. 
Q iotes Lolit Mohan Moitra v. 8urja 
Kanta Acharjee (1). It is now a well 
established principle of criminal jurispru¬ 
dence that when the aooused reasonably ap¬ 
prehends from the incidents, though capable 
of explanation, that the Court is biassed 
against him even though in fa.ct (ho Court is 
pot actually to biasssd, it is expedient for 

C) 28 C. 709; 5 C. W. N, 749. 
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the ends of justice that the oase should 
be transferred from that Court. 

Mr. Sultan Ahmad , Government Advocate, 
for the Crown.—There is nothing to show 
that the trying Court is in any way 
prejudiced against him. Only two incidents 
are alleged against him. I submit that 
a trying Court is authorised by law to 
disallow scandalous and indecent questions 
which in his discretion are irrelevant to 
this oase. The trying Court has also to 
satisfy itself that there are reasonable 
grounds for thinking that the imputation 
conveyed by suoh questions is well founded 
before he can allow those questions to be put. 
Here the Magistrate says that the questions 
were undoubtedly scandalous, regarding 
one Professor Ram Murti who was not a 
witness in the oase. And the Magistrate 
says that they were put in a needlessly offen¬ 
sive form. Under the law there is a grave 
responsibility imposed upon Courts in these 
matters. The suggestions in the question 
were made at a late stage of the oase. 
The Magistrate at the very worst may have 
erred in law in disallowing the questions 
as irrelevant, but that is no ground for 
transfer of the oase. The Magistrate has de- 
tailed the circumstances under which he came 
to record the order in the order sheet about 
the oharaoter of the aooused, and they do 
not show that he was biassed against the 
aooused. The remark that the aooused has 
no oharaoter, has reference to the accused’s 
relation with the other sex whioh admit- 
tedly were not very honourable. There is 
no justification for the remark that the 
Magistrate has deliberately adopted an 
hostile attitude to the aooused. 

JUDGMENT.—This is an application for 
transfer of a criminal oase from the Court of 
the Deputy Magistrate of Purnea to some 
other Criminal Court. The petitioner com- 
plains that the Court has taken up an at¬ 
titude with regard to him whioh leads him 
to believe that he would not get a fair 
and impartial trial at the hands of the 
learned Deputy Magistrate and he accord¬ 
ingly invites this Court to transfer the 
oase to the file of some other Magistrate. 

A long series of oases have established 
that (l) it is expedient for the ends of 
justice to transfer a oase from the file of 
one Magistrate to that of another oom- 
petent to try it, if, by reason of the words 


or conduct of the Magistrate before whom 
the oase is pending, any party reasonably 
apprehends that there is a bias against 
him in the mind of the Magistrate, though 
there may not be in faot any aotual bias, 
and (2) the transfer of a oase should be 
ordered when there are circum¬ 
stances whioh may reasonably lead the 
petitioner to believe that the Magistrate 
has to some extent prejudged the case against 
him and will in oonsequenoe be prejudiced 
against him. As Lush, J., said in the celebrat¬ 
ed case of Serjeant v. D ile (2): “The law, in 
laying down this striotrulo, has regard not so 
much perhaps to the motives whioh might be 
supposed to bias the Judge as to the suscepti¬ 
bilities of the litigant parties. One imp>rtant 
object,at all events, is toolear awayeverything 
whioh might engender suspicion and distrust 
of the tribunal, and so to promote the 
feeling of oonfidenoe in the administration 

of justice whioh is so essential to social order 
and Puoarity.” 

Ihe9e being the guiding principles upon 
which the Court invariably sets in dealing 
with applications of this nature, I have 
to consider whether, in the oiroumstanoes 
of this oase, I should direct the transfer 
of this oase from the file of the Deputy 
Magistrate of Purnea to that of some 
other Magistrate. The petitioner oontenda 
before me that the learned Deputy Magis¬ 
trate has not only shut out his defenoe 
but has prejudged it with this resalt that 
so far as that Court is oonoerned, there is 
little chance of his being able to establish 
his defenoe. He says that one of the main 
motives for the institution of this oase is 
that Rama Murti, the Cirous Proprietor, who 
is the real complainant, “was bafflsd in his 
attempt to get hold of a woman with 
whom he, the petitioner, is living as husband 
and wife. ’ Now this case may be true or 
false, but it seems to me that he was entitled 
to a9k the Court to consider his oase. It 
appears, however, that the learned Magis¬ 
trate shut out all questions in cross-examina¬ 
tion whioh tended to establish this defenoe. 
The learned Deputy Magistrate, in his 
explanation to this Court, justified the ruling 
whioh he gave on this point, on two grounds, 
first, the questions were scandalous and not 
necessary for the decision of the oase, and 

(2 (1877)) 2 Q. B. D. 553 at p. 567; 46 L. J. Q. B. 
781; 37L.T.158, r 
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secondly, the suggestions were made at a late 
stage and were not put to the earlier wit¬ 
nesses examined on behalf of the prosecution. 

So far as the first ground is concerned, 
the learned Magistrate was clearly in error; 
indeoent or scandalous questions may be 
put either to shake the oredit of a witness or 
as relating to facts in issue or to matters 
necessary to be known in order to determine 
whether or not the faots in issue existed. 
If they are put merely to shake the oredit 
of a witness, the Court has complete dominion 
over them and may forbid suoh questions, 
even though they may have some bearing 
on the question before the Court. But if 
they relate to facts in issue or to matters 
necessary to be known in order to determine 
whether or not the faots in issue existed, 
the Court has no discretion to forbid such 
questions, though they may be indeoent or 
scandalous. The learned Magistrate thought 
that in a case of allegad misappropriation, 
soandalous questions should not be allowed 
to be asked. But the case of the defence 
is that no one would have heard of this 
alleged misappropriation if soandalous 
oirourastanoes did not exist. It seems to me 
that the questions related to matters neoes- 
sary to be known in order to determine 
whether or not the faots in issue existed and, 
therefore, should have been allowed to be put. 

The second ground put forward by the 
learned Deputy Magistrate is equally without 
merit. It is true that the case as suggested 
by the questions whioh were disallowed was 
not put to some of the earlier witnesses 
examined on behalf of the prosecution. That, 
in my opinion, effects the weight to be at- 
taobed to the oase, not the admissibility of 
the questions. Advocates have ample dis¬ 
cretion in the conduct of the oase of whioh 
they are in obargo, and the Courts cannot 
fetter their discretion by insisting that their 
oase should be put to this witness or 
that. There may be perfectly good ex- 
planations why this particular case was not 
put to some of the earlier witnesses. If 
a satisfactory explanation is not ultimately 
given as to why the oase of the defence was 
not put to some of the earlier witnesses, 
the Court would be entitled to approach 
that oase with suspicion, but the stage for 
explanation had not arrived, and the Court 
was not entitled to disallow the questions 
pn that ground. The learned Counsel for 


the petitioner says that the Court has 
already made up its mind that the defenoe 
must be false because it was not put to 
some of the earlier witnesses. Another 
fact prominently brought to my notice is 
the note of the learned Magistrate to the 
effect that he ‘did not much value instruc¬ 
tions on these matters from a man of the 
moral character of the aooused.” In my 
opinion, the petitioner may reasonably be 
apprehensive after this expression of opinion 
that the Court ha9 prejudged his defenoe. 
Instructions on these matters could only be 
given by the petitioner and if the learned 
Magistrate doe9 not value these instructions, 
the petitioner may reasonably think that it 
would be worse than useless for him to put 
forward his defenoe before the Magistrate 
trying the oase. 

I think, therefore, that a transfer is ex¬ 
pedient in this oase. I ought to state, 
however, that, in my opinion, the Magistrate 
has no real bias against the petitioner. 
But he has unfortunately used words whioh 
are calculated to oreate in the mind of 
the petitioner a reasonable apprehension 
that justice may not be done to him. 
I cannot too strongly press upon the 
Magistrate that next to the importance 
of deciding a oase fairly and impartially 
is the importance of conducting oneself 
in suoh a manner as to inspire in the 
minds of the parties a confidence that 
nothing but absolute justice would be 
done to them:” [See Lolit Mohan Mcitra 
v. Surja Kanta Acharjee (1)]. I have no 
doubt whatever that the learned 
Deputy Magistrate would have tried 
the oase fairly and impartially, but I 
have also no doubt that, without intend¬ 
ing it, he has unfortunately oonduoted 
himself in such a way as has created in 
the mind of the petitioner a reasonable 
apprehension that he will not secure 
absolute justice from him. In this view 
and without oasting the slightest reflection 
on the Magistrate, 1 deem it expedient that 
the oase should be transferred from his 
file. 

There is one matter whioh I cannot 
pass by in silence The petitioner alleges 
that when the questions whioh were sub¬ 
sequently disallowed by the Magistrate 
were put on his behalf to Krishnarao, 
Babu Jyotish Chunder Bhattaoharjee, who 
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The Darned 
denies that 
threat that 
legal steps 


was appearing for the oomplainant in this 
oase. "said something indicating a threat 
that Rima Marti wonld take legal steps 
against the defenoe Pleader.” 

Magistrate, in his explanation, 

Mr. Bhattaoharjee held out a 
Rama Marti woald take 10!5ai Blwpa 
against the defence Pleader, but he admits 
that he said that Rama Marti might further 
proceed. In my opinion, the distinction 
sought to be made by the learned Deputy 
Magistrate is without a difference Babu 
Jyotish Chunder Bhattaoharjee is a Vakil 
of standing and eminence and I am 
unwilling to believe that he omld have 
used expressions whioh have been impoted 
to him by the learned Deputy Magistrates; 
but I deem ic my duty to say that it is 
highly improper for persons in oharge of 
proseoution to threaten or intimidate either 
the accused persons or the Pleaders appear- 
ing for. them. The position of accused 
personals at all times one of grave anxiety, 
and persons in oharge of prosecution should 
remember that nothing should be done by 
them whioh may have the effeot of intimi¬ 
dating the defence or adding to its anxiety. 

* “ fchat the °*se be transferred to 
the hie of the District Magistrate of Bhagal- 
pore, who will either try it himself or make 

it over to some cffiier competent to try it. 

Case transferred. 


ALLAHABAD HIGH COURT. 
Crimin-l Reference No. 6 of 1919. 

January 8, 1919. 

Present : - Mr Justice Lindsay. 
JAMIL AHMAD — Applicant 

versus 

r . MUHAMMAD I6HAQ — Acc.seo. 

Criminal Procedure Code (Act V of 1898,), *. 2£0- 
iKorKmaTvs Breach of Contract Act (XIII of 185PJ s - 
1, 2 -Complaint against workman, dismissal of— 
Compensation, whether can he awarded. 

A Magistrate has no jurisdiction, when dismissing 

a complaint under section 1 of the Workman's lirpS 
of Contract Act, to direct the complainant to pay 
compensation to the accused. [ p . 5 ^ col , j H 

CJrirn ual relerenp, uy tha Sassioaa Judge 

Cftwnpore, * s ' 


FACTS appear from the following 
Referring osdri.— This is an application 
for revision against an order of Mr. R. M. 
W hite, Joint Magistrate, Cawnpore, ordering 
the applicant to pay Rs. 5 compensation at 
tne time of dismissing a complaint by the 
applicant under section i of Aot XIII of 
1859 (Workman’s Breach of Contract Aot). 
The order of the Magistrate purports to 
b3 under section 259 of the Code of 
Criminal Procedure. That seotion begins: 
If in any oase instituted by oom- 

plaint as de6ned in this Code.a 

person is accused before a Magistrate of any 
offeno * triable by a Magistrate...” An offence 
is defined as an aot or omission made 

any law for the time being 

in force. I am of the opinion (having regard 

to the 1 ist of punishments given in seotion 

5d of the Indian Penal Code and also cn 

the ground of usage) that an order by a 

Magistrate under seotion 2 of the Workman’s 

breach of Contract Act requiring a workman 

to perform his servio9 contract (or to re-pay 

the money) is not an order ioflioting a 

pun shment. The punishment only supervenes 

when such an order is disobeyed. This view 

has been taken by the Calcutta High Court: 

flam Sarup Bhakat , In the matter of (1). 

Reference may also be made to Averam 

Das Alochi v. Abdul Rahim (2). There 

are rulings of the Bombay and Madras 

High Courts whioh would suggest fchat 

those Courts also hold the same view: 

tmperor v. Dhondu Krishna Komblya (3) and 

Kir.g* Emperor v. Takasi Na^ayyi (4). No 

oase of the Allahabad High Court to this 

effect has been cited. As the defeot in the 

order cf the Magistrate ariges from wbafc 

ie. in my opinion, a defeot of jurisdio* 

tion, I feel bound to report the oase to the 

Hon ble High Court although on its merits 

I do not think that the applicant has 

much to complain cf. The Magistrate came 

to the opinion that the allegation by the 

applicant that he had advanced the accused 

Rs. 28 to be re-paid by Rs. 4 a month was 

Probably false and merely a counterblast 

to the accused having sued him for wages. 

The Magistrate also found that even if 

this were not the oase, there wa 9 no contract 
11' 4 n \v x 

(2» 27 C. -31; 40. W N. 201; It Ind. Pec. (s. s.) 

86. 

(3) 6 Bom. L. It. 253; 1 Cr. L. J. 26 b 
(4) 2 4 3| t>3 J. 1 Yaic 4 /s 

_ _ _ at. ■ . • . 
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of service based on an advanoe and the oase 
was merely ooe of a loan. Fur the reasons 
stated above, I direct that after obtaining 
the explanation of the Magistrate the oase 
be reported to the Hon’ble High Court for 
its orders. 

EXPLANATION OF THE MAGISTRATE —L 

have nothing to say. I thought that a 
complaint could not be made in a Criminal 
Court exoept in respect of an offenoe ; but 
I do not dispute the reascn ng which leads to 

the contrary opinion. 

JUDGMENT.—For the reasons set out in 
the referring order of the learned fcessions 
Judge I direct that the order of the Magis¬ 
trate by which the accused Mohammad 
Ishaq was directed to pay Rs. 5 compensation 
to the oomplainant be set aside. The money, 
if paid, will be refunded. 

Order set aside. 


LOWER BURMA CHIEF COURT. 
Criminal Appeal No 119 of 19!9. 

June 4, 1919. 

Present :—Mr. Justice Duokworth. 
BATWA KHAN- Accused — Appellant 

tersus 

EMPEROR —Respondent. 

Penal Code (Act XLV oj J860J, *«. 447, 4*7, 511 — 
Attempt and preparation , distinction between—Scaling 
mot.in order to commit thejt— Offence—House-breaking 
- Criminal trespass. 

Accused was detected on the roof of a bazaar with 
an open clasp knife in his hands and two gunny 
bags: It was found that ho had come there with the 

intention of committing theft: 

Held , that the matter not having proceeded beyond 
the stage of preparation, the accused could not be 
convicted of an offence under sections *57 and 5M of 
the Penal Code, but that he was guilty of an offence 
under section 417 of the Code. 

Criminal appeal from an order of the 
Eastern Sub Divisional Magistrate, Rangoon. 

Mr. Shaw, for the Crown. 

JUDGMENT.—The appellant, a sepoy in 
the 91st Punjabis, wasoonvioted by the r astern 
Sub Divisional Magistrate, Rangoon, under 
seotions 457 and 511, Indian Penal Code, for 
attempted house breaking by night, with 
intent to commit theft, in the Sooratee 
Barra Bazaar at about l a m. on the 3rd 
February last. 

He was sentenced to rigorous imprisonment 
for 6' months. He appealed ti this Court 

frdoi the Jail. 


I have heard Mr. Shaw who appeared to 
support the oonviotion and sentence, and 
have read the reoord of the oase. 

The faots are quite dear. The appeal 
was only admitted because there was some 
doubt as to whether the offenoe committed 
by the appellant was actually one under 
sections 457 and 511, Indian Penal Code. 

It is proved that the appellant was 
deteoted on the reef of the bazaar, with an 
open clasp knife in his hands, and 2 
gunny bags. There is, therefore, no reasonable 
doubt that he had oome there with the 
intention of committing theft in the bazaar 
premise 0 , some of whioh were open to him 
from where he was situated, if he had des¬ 
cended into the open baziar. 

The evidence of Ahmed Moosaji, Walli 
Mahomed Sikandar and others proven the 
oase, as stated very dearly, and the defenoe 
of the appellant was manifestly false. 

On consideration, I do not think that 
the matter had proceeded beyond the stage 
of preparation, i.e., that it had not yet 
arrived at the stage of an attempt, L for 
whioh some overt aot is required. In house¬ 
breaking, for instance, it would be necessary 
to show that the aooused had aotually 
done something towards the offenoe, i e. % 
suoh an act as breaking open a wall. In this 
oase it is dear that he was not in t^e 
premises, but on the roof thereof. House- 
trespass required that there should be some 
entry into the house, or building. 

The appellant wa°, therefore, wrongly 
oonvioted under seotions 457 and 511, Indian 
Penal Cede. The seotion applicable appears 
to me to be section 4l7, Ino'ian Penal 
Code. This view ia supported by the case of 
Walidad v. King Emperor* (t). 

It ia possible that there is seme lacuna 
in the Penal Code, if indeed, as I think, 
this is correct law, but, as matters stand, 
I consider that it is the only possible 
oour6e to lake. Tha oonviotion of the 
appellant is altered to one under seotion 
447, Indian Penal Code, and the sentence 
ia reduced to 3 months’ rigorous imprison¬ 
ment, the maxixum under that seotion. 

Conviction altere i; Sentence reduced. 

(I) 15 P. R. IH(-7 Cr. ; 41 P. YY. R. 1907 Cr 5 6 Cr. L. 
J. 444; fifl P. L. R 19 .K_ _ 

•The substance of the report is reproduced on page 
1119 Rntan Lai’s Law of Crimes, Edition 8, under 
section 511, Indian Penal Code, where tho case is 
quoted. 
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ALLAHABAD HIGH COURT. 

Criminal Revision No. 177 of 1919. 

July 7, 1919. 

Present:— Mr. Jnstioe Piggott. 

LALTU —Accused—Applicant 

versus 

EMPEROR —Opposite Party. 

Criminal Procedure Code (Act V of 1898J, s, 109— 

Security for good behaviour—Arrest under suspicion _ 

Accused residing within jurisdiction—Order directing 
furnishing of security , legality of. 

Accused was arrested under suspicious circum. 
Btances and was placed before a Magistrate, within 
whoso jurisdiction he resided, who disbelieved his 
explanation of his presence at the place where he 
was arrested, and, under section 109 of the Criminal 
Procedure Code, bound him over to be of good 
behaviour: 

Held, that the Magistrate’s actiou was bad in law, 
as it could not be said that the accused was unable* 
to give a satisfactory account of himself within the 
meaning of clause^) of section 109 of the Code of 
Criminal Procedure. 

Criminal revision from an order of the 
District Magistrate, Cawnpore. 

Mr. S. N. Mukerri , for the Applioant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.—The point raised by this 

application in revision may be stated thus:_ 

One Laltu was arrested by certain Polioe 
Offioers along with a number of other 
persons in a lane in the City of Cawnpore 
under what were undoubtedly suspioious 
oiroumstanoes. Tbe matter came before 
the Joint Magistrate of Cawnpore, and be was 
of opinion that Laltu had not given a 
true explanation of bis presence on the 
night in question at tbe spot where the 
Polioe arrested him. Upon this finding 
Laltu has been bound over to be of good 
behaviour under section 109 of the Code 
of Criminal Procedure. I have ascertained 
that Laltu resides within the jurisdiction 
of the Joint Magistrate before whom pro 
oeedings were taken. I do not think it is 
possible to apply the provisions of seotion 109 
of the Code of Criminal Procedure to the 
state of faots above set forth. There are 
two oases of this Court more or less in 
point, that of Sharif Ahmad v. Em¬ 
peror (1) and that of Ghulam Jilani v . 
Emperor (2). The latter was obviously 

(1) 12 Ind. Cas. 301; 8 A. L. J. 1097; 12 Cr. L J 
536- 

(2) 51 Ind. Can. 161; 17 A. L. J. 432; 20 Cr L J 

401, * 
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a muoh stronger case against tbe applicants 
in revision than is the one now before 
mo. On the principles laid down in these 
two rulings I am quite satisfied that it 
cannot be said of Laltu that he could 
not give a satisfactory account of himself 
within the meaning of seotion 109, olause (a), 
of the Code of Criminal Procedure. 1 set 
aside the order against Laltu and direct 
his sureties to be discharged and his 
security bond to be cancelled. If he is in 
custody for failure to furnish seourity, he 
must be released. 

Order set aside. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 924 of 1918. 

November 1, 1918. 

Present: - Mr. Jnstioe Fletcher and 
Mr. Justice Walmsley. 

M. N.MUKHERJEE-CL41 MANT— 

Petitioner 

versus 

MATANGI CHARAN PALIT— Accused — 

Opposite Party. 

Criminal Procedure Code (Act Vof 18981, s. 403- 

Pleaof previous acquittal- Procedure-Court, duty of . 

On a charge of cheating and criminal breaoh of 
trust whore the plea taken by the accused was that 
he had already been tried and acquitted in another 
Court on a charge involving the same set of facts; 

Held, , i » that this was a matter to be ascertained 
alter hearing the evidence and ascertaining what the 
tacts in both the cases were; [p 6 , col. 1.] 

12 ) that if it was found necessary to frame a charge, 
the accused would be able to set up his previous 
acquittal as a plea in defence, [p 61, col. l.J 

Babus Dasarathi Sanyal and Bir Bhusan 
Datt, for the Petitioner. 

Mr. K. N. Ohowdhuri and Babu Harendru 
Krishna Mookerjee , for rhe Opposite Party. 

JUDGMENT. 

Iletcher. J. —This is a Rule calling upon 
the Chief Presidency Magistrate and also 
on the opposite party to show cause why 
the order complained of should not be set 
Aside. The complainant complained before 
the Chief Presidency Magistrate charging 
the accused opposite party with cheating 
and criminal breaoh of trust. The case set 
up by the accused was that he had already 



INDIAN CASES. 


61 


Vol. Lll] 

KALI DIM V. IMPEROR. 

been tried and acquitted in Bnrdwan on 
a charge whioh involved the same set of 
facts and that, therefore, this oase ought 
not to be permitted to go on. The matter, 
however, had already been once before 
this Court and the Rule that had been 
obtained by the acoused was discharged on 
the ground that the aooused ought tc have 
taken the plea of his previous acquittal 
before ibe trial Court as a defence. It is 
quite impossible to give effect to that judg 
ment without hearing the oase and as¬ 
certaining what ibe facts in this oase are; 
and if it becomes neoessary to frame a 
charge, then the acoused would be able to 
set up the previous acquittal as stated by 
the learned Judges in the former judgment 
as a plea in his defenoe. I am not satisfied one 
way or the other as to whether the facts 
are or are not the same. It is exceedingly 
difficult, without having any evidenoe, to ascer¬ 
tain whether these facts are the same faots 
that were gone imo in the Burdwan Court. 
That is a matter whioh has got to be ascer¬ 
tained after hearing the evideDoe and ascer¬ 
taining what the faots are in this oase and 
what were the facts found in the Burdwan 
Court. I think we ought to make the Rule 
absolute and send the oase baok to the Presi¬ 
dency Magistrate to have the complaint of the 
petitioner duly enquired into and determined. 

Walmslky, J.— I agree. 

Rule made absolute ; Case sent back. 


ALLAHABAD HIGH COURT. 

Criminal Appeal No. 553 of 1919. 

July 3, 1919. 

Present Mr. Justice Stuart. 

KAL1DIN— Accused—Applicant 

versus 

EMPEROR-Opposite Party. 

Penal Code (Act XLV of 1H60;, ss. 464, 471 — Using 
false document—Alteration oj date—Dishonest ij or fraud, 
absence of, effect of - Offence. 

The accused altered the date of a document for 
the purpose of having the document roceived in 
cvidenco, but the alteration did not in any way help 
him as by altering the dato he ruined his case, 
lie was, nevertheless, convicted of an offence under 
section 471 of the Penal Code. In appeal to the 
High Court; 


Held, that inasmuch as the element of "dishonesty 
or "fraud” required under section 464 of the Penal 
Code was wanting, the conviction under section 471 
could not bo maintained. 

Criminal appeal from an order of the 
Additional Sessions Judge, Gorakhpur, 
dated the 10th May 1919. 

Mr. 0. W. Dillon, for the Applicant. 

The Government Pleader, for the Crown. 

JUDGMENT.—The learned Additional 
Sessions Judge has tried this oase with great 
oare. His reasoning is for the most part 
excellent and his conclusions of faot are, in 
my opinion, absolutely made out. 

I am satisfied that the appellant deliberately 
altered the figure 1282 into the 
figuie 1262, under the impression that if 
he did not make the alteration the dcou- 
ment would not be received in evidence. 
But the question remains whether on the 
faots as found by the learned Additional 
Sessions Judge an offence is made out 
under the law. In my opinion an offence 
is not made out because the element of 
“ dishonesty ” or “fraud” required under the 
provisions of section 464 is wanting. 
“ Dishonesty ” is defined in sections 23 and 
24 of the Indian Penal Code. Now what 
did the appellant do here ? He made an 
alteration for a very silly reason. As a 
matter of faot he mismanaged his oa9e 
from beginning to end. It was perfectly true 
that the Zemindar’s predeoessors-in-interest 
had granted the appellant’s predecessors in- 
interest land on favourable terms in recogni¬ 
tion of their service. Now this oiroamstanoe 
was one whioh the Settlement Offioer would 
no doubt have taken into consideration under 
the proviso to section 87, Looal Act III of 
190*, in an application for enhancement of 
rent. He would not be bound by the faot 
one way or another, but be would take it into 
consideration. The applicant oould in no 
way be helped by making this alteration. The 
lease had been exeouted in 1282 Fasli, 
that is to say, in 1875 A. D. He oould 
not be satisfied with the truth, but with 
that stupid low ounning that distinguishes 
so many persons of his olass not only in 
the basti district, he wanted to throw the 
document baok to the year 1£57 and in 
oonsequenoe ruined his own case. He be¬ 
haved badly and improperly, but he did not 
behave “ dishonestly ” within the meaning 
of the law, and as he did not behave 
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dishonestly or fraudulently within the 
meaning of the law, ne oannofc be oonvioted 
under section 471 The result is that I 
aooept the appeal and set aside the con¬ 
viction and sentence. 

Appeal accepted. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 183 or 1919. 

April 1, 1919. 

Present: Mr. Justice Richardson ond Justioe 
Sir Syed ShamsulHuda, Kt. 

MOHAMMED KAJIM ALI— Petitioner 

vert us 

JARABD1 NASHKAR a^d others — 

Opposite Party. 

Penal Code (Act XLV of 1860), 193, 423 -Kabu- 

liyat, whether document, within meaning of s. 423_ 

Revision against acquittal—Question of laxo not free 
from difficulty—High Court, interjerence by. 

It is doubtful whether the language of section 
423 of the Penal Code could be so interpreted as to 
include a kabuliyat -within its scope [p. 62, col. 2.] 

The accused executed a registered document pur¬ 
porting to be a kabuliyat in favour of the complainant 
which contained recitals designedly false. Accord¬ 
ing to the accused this kabuliyat was accepted by 
the complainant: 

Held, that as the recitals in the kabuliyat would 
be evidence against the complainant, the accused 
was guilty of an offence under section 193 of the 
Penal Code [p 63, ccl l.] 

W hero in an application for revision against an 
order of acquittal the questions of law that arose 
were not in all respects free from difficulty, the High 
Court refused to interfere in the exorcise of its 
revisional jurisdiction, [p. 63, col. l.j 

Appeal against the order of the Sessions 
Judge, 24 Pergannabs, dated the 5th Deoem- 
ber 1918, reversing that of the Deputy 
Magistrate, Diamond Harbour, dated the 31st 
May 191b. 

Mr. Sasmul, Babus Qagan Chand Bural and 
Santosh Kumar Pal , for the Petitioner. 

Moulvi A. K. S. Akiam, for the Opposite 
Party. 

JUDGMENT.— The opposite parties in 
this case were oonvioted by the Magistrate 
of offeDoes under eeotions 423 and 193 of the 
Penal Code and eentenoed to terms of im¬ 
prisonment. On appeal they were acquitted 
by the Sessions Judge. The petitioner, the 
complainant in the oase, then obtained this 
Rule calling upon them to show oausa why 
the aoquittal should not be set aside. 

The Magistrate found, in accordance with 


the allegations made by the petitioner, that 
the opposite parties had e xeouted and regis¬ 
tered a document purpertirg to be a kabuliyat 
in respeot of certain land, whioh contained 
reoitals designedly false. The dooument 
stated that the petitioner and his full brother 
and the other muliks of the land had 
demanded a kabuliyat from the opposite 
parties and that the kabuliyat had been exe¬ 
cuted in compliance with that demand. 

I he petitioner denied that he or his full 
brothers had ever demanded or aooepted 
the kabuliyat , and he further aeferted that 
he and his brothers were the only maliks of 
the land and that the reference in the docu¬ 
ment to other maliks was made in support of 
some false claim. 

The learned Sessions Judge held in effect 
that, assuming the falsity of the statemsnts 
impugned, no offence had been committed 
either under seotion 423 or under seoti n 
193 of the Penal Crde, nor under section 
423 because a kabuliyat was not a dooument 
whioh purports to transfer or subject to 
any charge any property or any interest 
therein” within the meaning of the seotion, 
and not under section 193 because the state¬ 
ments being made by the opposite parties 
could not be used by them in their ovn 
favour and would be inadmissible in evi 
denoe as against the petitioner and his full 
brothers. 

As regards section 423 we are disposed 
to concur with the £ essiens Judge’s view. No 
doubt it has been held for some purposes 
that a kabuliyat when accepted operates as a 
lease [ Rai Moni Dasi v. Mathura Mohan Roy 

(1) ], but it is doubtful whether the language 
of seotion 423 oould be so interpreted as to 
inolude a kabuliyat within its scope. 

A regards seotion 193, however, the view 
expressed by the Sessions Judge is open to 
oritioism. The meaning of the term 'fabri¬ 
cating false evidence’ is defined in seotion 
192 of the Penal Code, and in sapport of the 
construction of that seotion whioh the learned 
Sessions Judge has adopted he has cited 
the oases of Empress v. Qauri Shankar 

(2) and Emperor v. Chandra Kumar 
Missir (3). Some doubt has been thrown on 
the correctness of those decisions in Criminal 

(1) 14 Ind. Cas. 540; 39 C. 1016; 16 C. W. N. 606; 

15 C. L. J. 665. 

(2) 6 A. 42; A. \V. N. (1883) 189; 3 Ind. Deo. 

(n. s.) 597. 

(3) 2 C. L. J. 46; 2 Cr. L. J. 383. 



INDIAN CASKS. 


6:1 


Vol. LII] 

EMPEROR V. NORUL HASAN. 

Revision No. 1989 of 1914 deoided on the 
2nd May 1915, r Baroda Kanta Sarkar v. 
Emperor (4)j. But apart from that the 
learned Sessions Judge has overlooked the 
fact that according to the opposite parties 
the kobuliyat was accepted by the com¬ 
plainant and his full brothers. On that foot¬ 
ing the reoitals in the kabuliyat would be 
evidence against the complainant and his 
full brothers. Moreover, the learned Sessions 
Judge has omitted to consider whether 
iroumstanoes might not arise in which the 
kabuliyat would be admissible in evidenoe 
under the terms of section 13 of the Evi- 
denoe Act. 

We need not, however, express a final 
opinion on any of the points argued before 
us. The deoision of a Criminal Court on 
the truth or otherwise of the statements 
contained in the kabuliyat would not be binding 
on the Civil Courts should the question 
ever be raised in these Courts, and as the 
questions of law whioh arise are not in all 
respeots free from diffioulty, we haveoime 
to the conclusion that there is not a case in 
whioh we ought to interfere in the exercise of 
the revisional jurisdiction. 

The Rule is discharged. 

2iu 7 e discharged. 

(4; 30 Ind. Cas. 441; 16 Cr. L. J. 620. 


ALLAHABAD HIGH COURT. 

Criminal Refekence No. 375 of 1919. 

July 3, 1919. 

Present Mr. Justice Ryves. 

EMPEROR— Applicant 
versus 

NURUL HASAN —Opposite Party. 

Police Act (V of J88U, ««• 9, V'9 -Failure to return 
to duty after leave, conviction for—Order to return to 
duty, disobedience of—Offence-Conviction for failuie 
to obey order, legality of. 


Accused, a Police constable, faded to return to 
duty on the expiry of leave which ho had obtained. 
Ho was prosecuted under section 29 of the Police 
Act and lined Rs 30. During the pendency of this 
case he was placed under suspension, and on the 
conclusion thereof ho was reinstated and directed 
to appear in the Police linos and there to give two 
months’ notice as required by section 9 of the \ct, 
if lie did not wish to continue in the Police force. 
Ho failed to comply with this order and was again 
prosecuted under section 21 and sentenced to 
undergo imprisonment. The Sessions Judge recoin- 
mended that the conviction' and sentence bo sot 


aside on the ground that the accused’s failure to 
return to duty was one single offence and he could 
not legally be again convicted merely because he 
still failed to return: 

Held, that the second conviction was not for the 
same offence but for another similar offence—the 
first conviction being for failure to return to duty 
after leave and the second for failure to return after 
he had been reinstated, [p. 64, col. 1] 

Criminal ieferenoe made by the Sessions 
Judge, Saharanpur, dated the 19th June 
1919. 

JUDGMENT.— Nuiul Hasan, Polioe oon- 
stable, failed to return to duty on the 
expiry of “casual leave ” and was in 
oonsequenoe proseouted under section 29 of 
the Polioe Aot aud, on oonviotion, was 
fined Rs. 30. This was on the 17th January 
li>19. Pending that trial he had been 
suspended, but on the ldt February lyiy 
the Superintendent ot Police passed an 
order reinstating him and oalled upon him 
to return to duty. Orders weie repeatedly 
sent to him to this eileot, and it is admitted 
that in spite of these orders he tailed to 
return to duty. In oousequenoe Le was 
proseouted under seotion 2y of the Police 
Aot for his failure io oemply with the 
order of the Superintendent ot Polioe dated 
the 10th March lyl9, direotmg him to appear 
in the Polioe lines and there give a two 
months’ notice as required under seotiou y 
of the Aot. This order was so worded 
beoause Nurul Hasan had in the mean¬ 
time sent in an application for leave to 
resign. This order was reoeived by Nurul 
Hasan on the 13th Maroh lyiy. He iailed 
to comply with it and in oonsequenoe he 
was proseouted again under seotiou 2y of 
the Act. The accused admitted the 
facts, but pleaded that as he had already 
been fined Rs. 30 for failure to return to 
duty, he was justified in disobeying subse¬ 
quent orders calling him back to duty. 
The learned Magistrate oonvioted him aud 
sentenced him to rigorous imprisonment for 
two months. The learned Sessions Jadge of 
Saharanpur has referred the oaae to this 
Court, with a recommendation that the oon¬ 
viotion and sentence be set aside on toe 
ground that his failure to return to dacy 
was one single olfenoe. The Jadge says: 
“He withdrew from his duties witnoat 
giving two months’ notice and he has been 
punished,” and suggests that, therefore, He 
oouJd not legally be again oonvioted, merely 
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beoause he still failed to return to duty. 
It seems to me that the accused has Dot 
been punished again for the same offenoe 
but for another similar offenoe. Section 9 
of the Aot provides that n3 Police Officer 
shall be at liberty to withdraw himself from 
the duties of his office except as provided 
in that seotion. At the first trial Nurul 
Hasan was punished for failure tc return 
to duty after oasual leave. Oo the seoond 
occasion he was prosecuted for failure to 
return to duty after he had been reinstated. 
These were two distinot and separate offenoes, 
though similar in character. It seems to 
me, therefore, that legally the oonviotion 
is right. At the same time I think under 
the oiroumstanoes of the case, a sentence of 
rigorous imprisonment for two months is 
perhaps unnecessarily severe. I reduce the 
sentenoe to one of one month’s rigorous 
imprisonment from the date of his original 
sentenoe. 

Let the record be returned. 

Sentence reduced. 


LOWER BURMA CHIEF COURT. 

Criminal Revision No. 108-B of 1919. 

May 14, 1919. 

Present :—Mr. Justioe Pratt. 

S. PO THIT —Applicant 

versus 

MA SAW SHIN— Accused. 

Workman's Breach of Contract Act (XIII of 1859,), 
s. 1, scope of—Contract to he performed outside British 
India—Jurisdiction of Magistrate to take action. 

A contract to bo performed outside British India 
does not come within the purview of the Workman’s 
Breach of ontract Act. 

Gregory v. Vadakasi Kangani, 10 M. 21; 1 Weir 671; 
3 lnd. Dec. in. 8.) 766, relied upon. 

Criminal revision against the order of the 
Sub-Divisional Magistrate, Kyaikto. 

Mr. \ illa % for the Applicant. 

JUDGMENT.— S. Po Thit applied to the 
Sub Divisional Magistrate, Kyaikto, to take 
action under the Workman’s Breach of 
Contract Aot, 1859, against Ma Saw Shin, a 
oheroot roller, who had taken an advanoe of 
Rs. 100 and agreed to proceed to Penang to 
work there. 

The Magistrate held, following Gregory v. 
Vadakasi Kangani (1), that a oontraot to be 
performed outside British India does not 

(1) 10 M. 21, I Weir 671, 3 lnd. Deo. (n. b.) 766. 


[I9i9 

oome within the purview of the Workman’s 
Breach of Contraot Aot. 

The preamble of the Aot runs 
Whereas much I 033 and inconvenience 
are sustained by manufacturers, tradesmen, 
and others in the several Presidency Towns 
of Calcutta, Madras and Bombay and in 
other places, from fraudulent breaoh of 
oontraot on the part of artificers, workmen, 
and labouiers, who have reoeived money in 
advanoe on aooount of work whioh they 
have contracted to perform; and whereas 
the remedy by suit in the Courts for the 
recovery of damages is wholly insufficient, 
and it is just and proper that persons 
guilty of suoh fraudulent breaoh of oontraot 
should be subjeot to punishment. It is 
enacted asifollows:—” 

Seotion 1 of the Aot provides that 
When any artificer, workman or labourer 
shall have reoaived from any master or 
employer resident or carrying on business 
in any Presidency Town, or from any 
person aoting on behalf of suoh master or 
employer, an advance of money on aooount 
of any work, whioh he shall have contracted 
to perform, or to get performed by any 
other artificers, workmen, or labourers, if 
suoh artificer, workman or labourer shall 
wilfully, and without lawful or reasonable 
excuse, neglect or refuse to perform, or 
get performed, suoh work according to the 
terms of his contract, suoh master or employer, 
or any such person as aforesaid, may complain 
to a Magistrate of Polioe, and the Magistrate 
shall thereupon issue a summons or a warrant, 
as he shall think proper, for bringing before 
him 6Uoh artificer, workman, or labourer, and 
shall hear and determine the case.” 

Although it is not expressly stated in 
the preamble or seotion 1, it is to my mind 
distinctly implied that the work contracted 
to be performed is to ba within the limits 
of British India, and that the Aot does 
not refer to contracts to be performed outside 
India. This was the view taken by a 
Judge of the Madras High Court in the 
oase oited and it is, in my opinion, the 
correct interpretation of the Act. 

I have been unable to find any Burma 
ruling on this particular point and the 
ruliDg3 quoted by Counsel for applicant are 
not on the same point. 

The application for revision is dismissed. 

Application dismissed, 
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NANDA LAL BOSK V. A8BUTOSB GHOSH. 

CALCUTTA HIGH COURT. 

Civil Role No. 50 of 1919. 

March 24, 1919. 

Present: —Mr. Justice N. R. Chatterjea and 

Mr. Justice Newbould. 

NaNDA LAL BOSE— Defendant No. 5 

—Petitioner 
versus 

ASHUTOSH GHOSH and others—Opposite 

Parties. 

Limitation Act (IXof 1908;, s. 10, applicability of — 
Money deposited as security—Payment to make good 
defalcations—Suit to recover money paid -Limitation. 

The plaintiff, while filling the otlice of gomasta 
under the Court of Wards, deposited as security his 
Post Office Savings Bank Pass Book with the defend- 
ant, then manager of an estate under the Court of 
Wards. In 1910 plaintiff was dismissed, and it was 
found that a sum of money was due from him to the 
estate on account of defalcations ho had committed. 
On 8th July 1913, the sum so due was, with the 
sanction of the Collector and the consent and 
authoricy of the plaintiff, withdrawn from the Savings 
Bank and credited to the estate. The plaintiff 
demanded the money from the defendant, and this 
was refused on 14th September 1913. The estate 
was released in 1917 and the plaintiff on 25th 
February 1918 brought the present suit to recover 
the money from the defendant, who contended that 
the suit was barred by limitation, more than three 
years having elapsed since payment was refused. 
The trial Court overruled the objection and gave 
the plaintiff a decree, holding that section 10 ot 
the Limitation Act was applicable to the case, as 
the money, or the Post Office Savings Bank Pass 
Book which the defendant converted into money, 
was trust property. The defendant moved the 
High Court in revision reiterating his plea ot 

limitation: . . . , . , 

Held , that section 10 of the Limitation Act had 

no application to the case, as no property had 
vosted in the defendant in trust for the plaintiff, as 
he had no control over it and could not withdraw 
the money without the consent and authority of the 
plaintiff, and that as the suit was instituted more 
than three years after the refusal to pay the money, 
it was barred by limitation, [p. 66, col, 2 ] 

. Rule against the order of the Subordi¬ 
nate Judge, 3rd Court, 24-Pergannahs, 
exercising the powers of a Court of Smal 
Causes, in Small Cause Court Suit No. 148 of 

1918. ' 

FACTS appear from the judgment. 

Babu Samatul Chandra Butt, for the 
Petitioner.—The defendant No. 5 is the 
petitioner before your Lordships. He was 
a manager of the Court of Wards. The 
plaintiff was a Tahsildar under them. Plaintiff 
had, under the rules, to deposit a Savings 
Bank Pass Book. He was there from July lyuy 
to February 1910. The defendant No. 5, 


the present petitioner, wa9 the manager after 
the dismissal of the plaintiff from his office. 
Several proceedings were taken against the 
plaintiff. Defendant No. 5 withdrew the 
money with interest thereon from the 
Savings Bank on aooount of plaintiff’s defal¬ 
cations,with the sanotion of the Collector in 
1913. Plaintiff demanded the refund of the 
money deposited by him and was refused 
in September 1913. The estate was released 
from the management of the Court of Wards 
in Maroh 1917. The present suit was insti¬ 
tuted in February 1918. The defendants 
pleaded, inter alia, that they were entitled to a 
notice under seotion 80 of the Code of Civil 
Procedure and that the suit was barred by 
limitation. The learned Small Cause Court 
Judge, however, overruled the defendants 
pleas and deoreed the suit, holding that the 
defendant No. 5 was personally liable for the 
money withdrawn and that uo notice was 
neoessary under section 80 of the Code. 
The judgment was delivered on the 2nd 
September 19l8. The defendant then 
applied for a review of the judgment but the 
application was forthwith dismissed, I he 
defendant’s ground for review was that he 

took a receipt from the plaintiff for the 
money withdrawn. This document was 
not entertained by the learned Judge. My 
points would be that the defendant is a 
public officer and, therefore, a notice under 
section SO of the Civil Procedure Code is 

neoessary. He withdrew the money as a 
public offioer. See section 2 (17); Collector 
of Bijnor v. Munuvar (l); seotion 1)9 (a), Aot I 
of 1906 (B. C.). The defendant has been 

served as a manager. . . 

My next submission is that the suit is 

barred by limitation. The money deposited 

by the plaintiff was withdrawn by the 

defendant in July 1913. The suit was 

instituted in February 1918. The learned 

Small Cause Court Judge has held that the 

defendant No. 5 was a trustee and, therefore, 

seotion 10 of the Indian Limitation Act 

applies to the case. This, I submit, is 

au erroneous view of the law. The money 

oould not be treated as trust property. 

The true test to determine whether the 

property is trust property or not is to see 

whether the trustee has got a full control 

over the property in question. See Kathia • 

(1) 3 A. 20; 2 Ind. Dec. (n. s.) G. 
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rear Trading Co , Ltd. v. Virchand Dxpehand 
12;. My submission is thaf Article 62 of the 
Jni.an Limitation Aot would aoply to the 
present case. An express tinst must be 
proved under section 10 of the Limitation 
Aot. See Kherodemr.ney Dossee v. Doorga- 
money Lessee (3), Mathuradjs v. Vandnican . 
das (4), Bhurobhai v. Box Luxmani (5) and 
Balwant Rao v. Puran Mol (, ). The suit 
ought to be dismissed on these points. 

JUDGMENT.—This was a Rule oalling 
on the opposite party to show cause why 
the judgment and deoree of the lower Court 

passed against the petitioner should not be 
set aside. 


The petitioner who was the manager oi 
the estate of defendants Nos. 1 to 4 undei 
the Court of Wards from 7th May 1911 
to 30th Apiil 1914, was defendant No. 5 
in the suit. The plaintiff opposite party 
was a gomasta under the Court of Wards 
from July 1 909 to February 1910. As 
gomasta he deposited his SavingP Bank 
Pass Book as seonrity with the manager. 
He was dismissed in 1910 and a oer'ain 
amount was found due from him on account 
of defalca'ions made by him. The petitioner, 
who was then the manager under the Court 
of Wards, withdrew a sum of Rs. 22'-l4-5 
from the Post Offioe Savings Bank aooount 
the sanction of the Collector and 
the consent of and under authority 
the plaintiff on the Sth July 19(3 
plaintiff demanded the money from 
the defendant No. 5 and this was re- 
fused on the 14th September 1913. The 
estate was released from the Court cf 
Wards to the defendants Nos. 1 to 4 on 
the 1st March 1917. The present suit was 
instituted by the plaintiff on the 25th 
February 1918. 


with 

with 

from 

The 


The defendant No. 5 contested the suit 
inter alia on the grounds, first, that the suit 
oould not be maintained without a notice 
under seotion 80 of the Civil Procedure Code 
secondly, that the suit was barred by 
limitation, having been instituted more than 


(2) 16 B. 119; 9 Ind. Dec. (n. s.) 688 . 

(3; 4 C. 455; 3 C. L. R. 315; 2 Shome L. R 15 S. o 
Ind. Dec ;n. s.) 289. ’ ’ “ 

(4> 31 B. 22?; 8 Bom. L. R. 328 
(6) 32 B. 394; 10 Bom. L. R. 540 

(6) 6 A. 1; 10 I. A. 90; 13 C. L. R. 39: 4 Sar P P 
J. 435; 3 Ind. Dec. (». a.) 352. ’ ' C 


three years after the date of the refusal 

to pay the money, and thirdly, that he 

was not in any oase personally liable for 

the amount, behaving withdrawn the money 

with the sanction of the Collector and 

credited the same to the aooount of the 
estate. 

i lie learned Small Cause Court Judge over* 
ruled the plea set op by the defendant 
and decreed the suit against the defendant 

No. 5 personally, holding that the defendants 
Nos. 1 to 4 were not liable, 

The defendant No. 5 obtained 1 his Rule. 

We are of opinion that the suit is barred 

)y limitation. The money was withdrawn 

on the 8th July 1913 and the suit was 

instituted on the 15th February 1918. 

lie learned Judge below was of opinion 

that seotion lU of the Limitation Act was 

applicable, as he held that the money in the 

hands of the manager or the Postal Savings 

Btnk Pass B)ok which he converted into 

money was trust pr perty. We are of 

opinion that there was no trust in favour 

of the plaintiff and seotion 10 of the 

Limitation Aot is not applicable to the present 
oase. 


Apart from the question of th6 vesting 
in trust for a speoiBo purpose, we think that 
no property had vested in the petitioner 
in trust for the plaintiff. So long as the 
money remained in deposit with the havings 
Bank, the petitioner bad no control whatever 
over it; he oould not withdraw the amount 
without authority of (he plaintiff and in 
faot when this amount was withdrawn, 
P was done with his consent and authority, 
though it is stated that the authority was 
obtained by means of threat. If there was 
any trust at all, the manager was trustee 
for the proprietor’s estate. However that 
may be, the money having been withdrawn 
from the Post Offioe with the authority 
of the plaintiff cannot be said to have 
been held in trust for the plaintiff by the 
petitioner and seotion 10 Joes not apply 
to the present case. The suit having been 
instituted more than 3 years after the 
refusal to pay the money, it was barred 
by limitation. 


Although this is sufficient for the dis* 
posal of the oase, it may be mentioned 
that our attention hae been dra *n to 
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certain documents certified copies of whioh 
have been produced before us and which 
show that the entire amount, namely, 
R*. 222-14 5 withdrawn from the Post 

Office Savings Bank was credited to the 
account of the estate. It appears that these 
papers were not before the Court below at 
the original hearing and were produoed 
before that Court when an application for 
review was made. 

The Rule is aoiordingly made absolute 
and the suit against the petitioner must 

be dismissed with costs. 

The petitioner is also entitled to costs 
of this Court, whioh we assess at two gold 
mohurs. 

Rule made absolute. 


ALLAHABAD HIGH COURT. 
MuceLLANtoo^ Reference No. 263 of 1919. 

May 21, 1919. 

Fresent : —Mr. Justice Walsh and Mr. 

Justioe Stuart. 

MOHAMMAD ABDUL BiQl KHAN 

— Petitioner 
versus 

Dr. S1RAJ-UL-HASAN and ctiiers 
—Opposite Parties 

U P. Municipalities Act (II of 1916J, ss. 1® 
-Election petition—Petition by unsuccessful candidate 
to unseat several successful candidates, whether per¬ 
missible—Cause of action. 


It is competent for an unsuccessful candidate at 
a Municipal election, petitioning against the election 
of more than one successful candidate, to join in 
one petition a claim that all or any of the candidates, 
being more than one, bo unseated [p. 6V», col 2.J 

Miscellaneous reference, under section 2 50 
(e) of the U. P. Municipalities Act, from 
the Commissioner of the Allahabad Division. 

Messrs. B. E. 0 Conor, Iqbal Ahmad and 
Umi Shankar Baipai, for the Petitioner. 

The Hon’ble Mr. Moti Lai Nehru, Dr. lej 
Bahadur Sapru, Dr. 3. ti. Sulaxman, 
Messrs. Bhagioati Shankar and Mukhtar 

Ahmad, for the Opposite Parties. 

JUDGMENT.— This is a question of pro¬ 
cedure arising out of an election petition 
consequent upon a reoent Municipal election 
in Allahabad whioh has been referred to us 


by the Commissioner, the tribunal appointed 
for the trial of the petition, suoh reference 
being in his opinion a question of law under 
seotion 23, sub section 2, clause (e) of the 
Municipalities Aot. 

The point may be shortly stated in this 
way: —Is it competent foran unsuccessful can¬ 
didate petitioning against the election of more 
than one successful candidate to join a 
claim that all or any of the successful can¬ 
didates, being more than one, be unseated in 
one petition? In this particular case there were 
six candidates, three of whom were elected, 
the present petitioner being the 4th, two other 
persons who were formerly respondents and 
have been struck out being 5th and bth on 
the poll. The petition olaims that upon 
various grounds raising questions of legality, 
corrupt praot oes, personation and so forth, 
the three successful candidates should be 
declared not to have been duly elected or in 
other words unseated and that the petitioner 
and his two colleagues (the two other un- 
auooessful candidates) should be declared 
elected in their places ae membera of the 
Board or that vacancies Bbonld be d ° olar ® d 
in respect of those candidates deoided to be 
unseated. A further claim is made that in 
view of the praotioes alleged, the Lourt 
should take proceedings under other sections 
of the Municipalities Aot against the re¬ 
spondents. 

The provieione with regard to election 
ntifrinnfl and the procedure thereunder are 
contained in sections 19 to 26 of the Muni- 
oinalitiea Act and, with one possible ercept.on 
which has given rise to the mam argument 
on behalf of the respondents in this case, 
m ns to be clear and free from any 
difficulty. By section 19 the lawful election 
0 f a candidate as a member of the Board 
may be questioned in an election petition on 
Lfain grounds. By section 20 such petition 
must be presented within lo days of the 
Winn day and shall contain a summary of 
le grounds on which the election is chal- 
lenged Further, by the same seotion a 
right is given either to an unsuccessful can- 
didate or to ten or more electors to Present 
the petition. In the case of the candidate 
presenting the petition, be must be one who 
olaims to be declared elected in the room of 
the person whose election is questioned. If 
this provision stood alone, it would appear to 




indioate that the petition in the oase of an 
unauooessful candidate claiming to be elect- 
ed in the place of the successful candidate, 
who is unseated, must be confined to one 
successful candidate. The result of this 
would be a somewhat clumsy arrangement, 
because there is nothing in the Act which in- 
dioates that if an unsuccessful candidate 
. <. in his possession 

believes that he has grounds for unseating 

all three but is uncertain of his suooess 
against either of the particular individuals, 
e may not, if he wishes to make assurance 
doubly sure, claim that each of the three be 
unseated and that he be eleoted in the plaoe 
of either one or other of those whose election 
is declared void; he would be compelled in 
that case to file separate petitions against 
eaoh. Clause 23, however, gets over this 
difficulty. By sub section 2 (a) it is pro¬ 
vided that two or more persons whose elec¬ 
tion is called in question may be made re¬ 
spondents to the same petition and their oases 
may be tried at the same time, and any t*vo 
or more election petitions may be heard to- 
gether but so far as is consistent with such 
joint hearing, the petition shall be deemed to be 


a separate petition against each respondent 
That seotion is perfectly clear. It provides ii 
unmistakable language for a joint petitioi 
against more than one respondent, otherwise 
it would be inappropriate to deem it to be e 
separate petition; if only separate petitions 
were allowed there would be no necessity 
for the Legislature to provide for a petition 
to be deemed to be separate against eaoh re¬ 
spondent. After all the argument would be 
the same if the unsuccessful candidate filed a 
separate petition against eaoh of the three 
successful candidates claiming the seat of 
eaoh. He could not fill more than one 
vaoanoy, if all his petitions succeeded. The 
word ‘ petition” is clearly used in the seotion 
in two^ senses. In the earlier part of the 
clause petition” means thepaper or complaint 
which is originally presented and which 
must be presented within 15 days and must 
oontain the summary of oharge«. That is the 
petition which is in question in this refer¬ 
ence, the contention being that it is bad 
°b initio because presented against three 
respondents, bat f in the latter part of the 
seotion the word petition” clearly means the 
procedure under which the complaints against 
the election of a candidate are investigated 


and deoided. The word “petition” is quite 
oommon both in familiar use and in legal use 
in both senses and what that olause clearly 
provides is that a joint petition filed against 
one or more respondents who have been 
eleoted may be heard as one or as two and 
usually for the purpose of evidence be treated 
as separate petitions against eaoh individual, 
giving the Court a wide discretion for its own 
oonduot of its own proceeding but protecting 
the respondent against any unfair breach of 
the laws of evidence. This seems to us a 
perfectly reasonable provision on general 
grounds. The mere fact that so short a time 
as 15 days is allowed for the presentation of 
the petition places a very heavy burden in¬ 
deed upon the petitioner to prepare any 
sort of case at all, in a matter oovering suoh 
a wide area as a contested election, and it is 
far easier as a matter of procedure for the 
Court in the exercise of its discretion to 
separate oases whioh have once been united 
in a joint complaint than it is to consolidate 
several oases whioh have been originally filed 
as separate and distinct matters. So far as 
the oonsequenoes of the proceeding are con¬ 
cerned it is really unimportant, exoept for 
the purpose of qualifying the candidate who 
presents the petition to present the petition 
by declaring himself ready to fill a vaoanoy 
whioh he asks to be created, whether a 9 a 
matter of law the Court decides in its dis¬ 
cretion to deolare the unsuccessful candidate 
eleoted in the plaoe of the candidate unseated 
or wnethor it prefers to deolare that the seat is 
merely vacant, and that a fresh election should 
be held. That deoision does not in the least 
depend upon the olaim made by the candidate 
presenting the petition, but upon the general 
oiroumstanoes of the oase and the exercise 
of the Court’s discretion whioh i 9 wide under 
the Aot. 

The real difficulty of construction raised 
by Dr. Sapro in his argument on behalf of 
the respondent occurs in the use of these 
words in olause 20, sub-section 2. The can¬ 
didate who presents a petition must be a 
person who claims in the petition to be 
deolared eleoted in the room of the person 
whose eleotion is questioned”, and it is said 
that this by implication imposes a limitation 
not upon the procedure bat upon the right, 
that is to say, inasmuch as one man can take 
only one vacant plaoe, if it is desired to 
challenge the eleotion of more than one sue* 
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oesaful candidate, it cannot be challenged by 
one man because be cannot a9k to fill the 
vacancies of the persons whose election he 
questions. In other words, as he oannot fill the 
vacancy of three persons, he oannot by him¬ 
self question the eleotion of three persons. 
There is a good deal to be said for this argu¬ 
ment, but on the whole we have come to the 
conclusion that it is not the oorreot view, for 
these reasons:—It seems to us that the inten¬ 
tion of the Legislature really was, as is 
sufficiently expressed in this olause, that 
whereas any number of electors might ques¬ 
tion an eleotion so long as they are not less 
than 10 in number without reference to any 
claim to suooeed to the vaoanoy if one were 
oreated as the result of the petition, in the 
case of a candidate who no longer holds any 
position distinct from that of an ordinary 
eleotor after the eleotion is over, he must 
show, so to speak, his bona tides, or at any 
rate his public spirit by foliowing up the at¬ 
tack which he makes upon his successful 
rival by willingness to take his place if he is 
unseated, and reading the other portions of 
the Act in connection with olause 
aub-olause 2, particularly section 25 which 
gives a wide discretion to the Court as to 
whether it shall or shall not declare any 
other candidate to have been duly eleoted or 
prefer to deolare a vaoanoy and, therefore, 
involve re-election, all that was meant was 
that so long as the candidate claimed the 
vaoanoy, he was qualified to present a peti¬ 
tion, but there is nothing in the rest of the 
Act to indicate that he may not do as this 
petitioner has done, that is, olaim one vaoanoy 
in particular and leave it to the Court to 
deoide whether the other vacancies which lie 
has also attacked shall be filled by the other 
unsuccessful candidates or left vaoant. As 
a general rule where a vaoanoy is deolarecl 

for malpraotnes, corruption and so forth 

suoh as are allegal in this petition, it y no 
means follows that the unsuccessful candi¬ 
date, in this case the petitioner, has any 
moral olaim to the Vioanoy when it is deolar- 
ed; whereas if as the re9uh of an e ec l0 ° 
petition it is shown that, if the eleotion had 
been conducted according to law, i. e., there 
had been no personation or duplicate voting 
or vote by unqualified voters and so forth, the 
unsuojeisf al candidate woull probity 
succeeded, then no doubt the unsuccessful 
candidate ie awarded the asat. Hut where 


the vaoanoy is oreated by a decision that the 
eleotion has beeu carried through by impro¬ 
per practices, the usual oonsequenoe is that a 
vaoanoy is declared and a fresh eleotion 
ordered. Having regard to these considera¬ 
tions, it seems to us that seotion 20, sub¬ 
section 2, does no more than require the can¬ 
didate presenting the petition to olaim the 
seat of the person or one of the persons 
whom he claims to have been unduly eleoted. 
This the petitioner has done. We think that 
it is in aooordanoe with the Aot and that 
the answer to the question must be that the 
olaim (we think the words “oause of action” 
in oonneotion with an eleotion petition should 
be altogether avoided) made by the petitioner 
is properly made and that the petition is 

presented according to law. 

We think, subject to any special reason to 
the contrary whioh the Commissioner may 
consider, that the costs of this proceeding 
should be oosts of the petition. 


Answered in the affirmative. 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Miscellaneous Appeal No. 8 of 1919. 

April 29, 1919. 

Present: — Pandit Kanhaiya Lai, J. C. 
MOHAMMAD SAREARAZ HUSAIN and 
another—Defendants—Appellants 

versus 

MOHAMMAD SHAH1N KHAN— Plaintiff 
and Musammat RAB1A BIBI— 
Defendants —Respondents. 

Oudh Laws Act (XVIII of 1876,), s. 9—Pre-emption 
— Under. proprietary village, division of, into mahals 
awl pattis, effect of. 

Where an under-proprietary village is divided and 
sub-divided into mahals and pattis, the sub-divisions 
must be recognised as separate entities for the 
purposes of section 9 of the Oudh Laws Act, although 
there is no separate engagement for the payment of 
the revenue in consequence of the division, [p. 70, 

C °Therefore, a co-sharer in such an under-proprietary 
mahal falls under the category of the persons referred 
to in section 9, clause 2, of the Oudh Laws Act 
and can enforce his right of pre-emption, if ho it) 
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related to the vendor as against a person who is a 

co^sharer .n the same mahal but is not related to 

V' en i 0r , 'V s ® co-sharer in another under-proprie. 

tary mahal. [p. 7), col l.J P 1 

Appeal against the deoree of the Dis 
trict Jadge, Fj zabed, dated the 7th Februaiy 
191P, reversing that of the Mansi', Fjzabad 
dated the 2lst Jane 1918. 

The Hon’ble Mr. Wazir Hasin and Syed 
Ah Mohammad, for the Appellants. 

Cbaudhnri Nianat ullah, for the Respond- 
ents. 

JUDGMENT.-—This appeal arises ool of 
a suit for preemption. The preperty sold 
is an under proprietary interest in the 
village Sarai Bhinauli. The village is 
divided into several mahah , one of whioh 
is called Mahal Sultan Muhammad Khan. 
Mahal Saltan Muhan mad Khan is divided 
into three path's: (1) Patti Sultan Muhammad 
Khan-Sultan Ahrrad Khan, (2) Patti Musam - 
mat Mohamdi Eibi, and (3) Patti Dost 
Muhammad The owner of Patti Mvsammat 
Mohamdi Bibi has sold that path to defend• 
ants Nos. 1 and 2. Neither the plaintiff 
nor the defendantsndees bad any .hare in 
Patti Musammat Mohamdi Bibi. The plaint- 
iff and one of the vendees are oo sharers 

’aV rj ?, altan Muhammad Kban Sultan 

Ahmad Khan. The oihf-r vendee is a co- 
sharer m another mahal of the same village. 
Ihe plaintiff is related to the vendor. 

The question for consideration in this 
appeal is whether the plaintiff is entitled, 
in the above circumstances, to claim pr e -’ 
emption as against the defendants vendees. 
Ihe Court of first instanoe dismissed the 
olaim, but the lower Appellate Court allowed 
the appeal filed by the plaintiff and re 
manded the suit to the Court of first instance 
for its disposal on the merits. 

The contention of the learned Connsel 
for the defendant!.vendees is that the p V„t. 
iff did not hold a higher position than 
that of a number of the village oommnnily 
and he was not entitled, therefore, to any 
superior r.ght He argnes that vthe.e a 
village is split np into enperior proprietary 
and under propneta.y rights, the diyieion 
of coder.; ropnelary rights into separate 
blooke QocS not ope,ate as a partition of 
the village into r r.ahal,, unless the snpe.lor 
proprietary rights are partitiored at ,h 0 
tame time aud in the same manner 


t- D r -i r -> **" ,yjLJ r of the 

U. r. Land Revenue Act (III 0 f 19jl) as 

meaning any local area held under a 

separate engagement for the payment of the 

land revenue or any revenue free area for 

which a separate Record of Rights has been 

framed. That definition does not apply, 

strictly speaking, to a division of an under- 

proprietary holding, for an under-proprietary 

holding is liable to pay rent to the superior 

proprietor and there is no separate engage- 

ment for the payment of the land revenue 

either to the superior proprietor or to the 

Government as such. Section 4, however, 

expressly excludes the above interpretation 

where tuch a meaning would be repugnant 

iu the subject or context. Section 106 of 

the Act defines the perfect partition of a 

mahal division of it into separate 

mahals, each severally responsible for the 

revenue distributed thereon. The definition 

of mahal ” as contained in seofcion 4 


as used 


applies to the word “ mahal w 
in section 105 and the succeeding sections 
dealing with the partition of superior 
proprietary rights. It cannot, however, 
apply to section 138, «hioh deals with the 
partition of under-proprietary mahals and of 
maWs held by lessees whoRe rent has been 
hxed by the Settlement Officer or other 
competent authority. Under section 1* wbat 
is payable by those mahals is rent and not 
revenue. There can be no separate engage¬ 
ment for the payment of revenue in case 
an under proprietary mahal is divided in 
consequence. Section 138. clause (4), of 
the Act authorises the Revenue Court making 
a partition of an under-proprietary mahal 
to divide the root payable by the under- 
proprietors to the superior proprietor, aod 
empowers it to entertain and determine all 
objections to the distribution whioh may 
e made by the under-proprietors or, it may 
e by any of the superior proprietors thereof. 

oections 100 and 101 of Act XVII of 
1876, whioh were in force in Oudfc before 
the U. P. Act III of 150 i came into force, 
contained similar provisions. It can hardly 
e, argued consistently with the provisions 
of section 138 of U. P. Act III of 190L 

that ia the case of a division of an under- 
proprietary village the mahal , leferred to 
in seotion 9, clause (2), of Act XVill of 
G3.6 has no existence in law. Such a 
mahal may exist, for seotion 13$ of the U. P, 
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Aot III of 190! expressly contemplates its 
existence, and a person, who is a oo sharer 
in snob an under proprietary mahal , falls 
within the category of the persons referred 
to in seotion 9, olause (2), of Act XVIII 
of 1875 and can enforce his right of 
pre emption, if he is related to the vendor, 
as against a person who is a oo-sharer in 
the same mahal but is not related to the 
vendor or is a oo sharer in another under¬ 
proprietary mahal. 

Ou behalf of the defendants-appellants 

reliance is plaoed on the decision in Sheoraj 
Kunwar v. Harihar Baksh dingh (0- . But 
in that case the so-called under-proprietary 

mahal was formed of blocks of villages and 
several village communities had been con¬ 
glomerated for the purpose of forming a 
united holding. Three villages and two 
pattis were sold in that case by one of the 
under-proprietors and it wa9 held that the 
under-proprietors who held shares in other 
villages had no right of pre emption in 
respeot of ihe three villages sold as against 
the Taluqdar who had purchased the same. 
Here the suit relates to one and the same 
village. The under proprietary mahal still 
exists as a separate entity. The vendor was 
a oo sharer in one subdivision of it. The 
plaintiff and one of the vendees were co- 
sharers in another subdivision. But as 
the plaintiff is related to the vendor and 
the vendees are not, the Cr url below rightly 

allowed the plaintiff a preference. 

The appeal is, therefore, dismissed with 

Appeal dismissed. 

(1) 7 Ind. Cas. 19P; 32 A. 351; 20 M. L-J. 609: 14 
C. w. N. 817: 12 O. L J. 40: 7 A- L. J. ' 709: 11 B°™* 
L. R. 508; 8 M L. T. 89: 1910; M. W. N. 351; 13 O. 

C. 1G5; 37 I. A. 124 tP. C.). 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 234 

of 1917. 

March 14, 1919, 

Present: —Mr Justice Richardson and Justice 
Sir Syed Shamsnl Huda, Kt. 

RAMESH CHANDRA ACRARJEE 
CHOWDHURY— Plaintiff — Appellant 

versus 

EASIN SARKAR and others - Defendants 

— Respondents. 

Principal and agent—Tahsildar of landlord, failure 
of to inform landlord of arrears of rent Arrears barred 
through neglect oj Tahsildar—Damages, suit for, main¬ 
tainability of—Cause of action, accrual of—Accounts, 
suit for—Damages for laches, claim for, whether can be 

joined. 

\ Tahsildar appointed by a landlord, whether he 
has or has not the power to institute suits for arrears 
of rent, is certainly under an obligation to take 
stops in proper time to give information to the 
landlord that unions suits are brought in respect of 
certain arrears of rent, they would become barred by 
limitation [p. 72, col. 2.] 

The omission of the Tahsildar to do so would 
make him liable for damages in respect of the 
arrears of rent thus becoming barred by limitation. 

^ P The’cause of action for a suit against the Tahsildar 
for such damages arises when the arrears of rent 

become barred by limitation, [p. 72, col. 2 J 

In a suit for accounts against an agent a claim tor 
damages on account of loss caused by bis laches can 
be included [p. 72, col. 2 ] , 

Appeal against the decree of the Officiating 
Subordinate Judge, Mymensingh, dated the 

19th July 1916, modifying that of the Munsif, 
1st Court at that place, dated the 28th 

May 1915. # 

Dr. Sarnt Chondra Bysak ith him Baba 

Satish Chandra Bhattacharya) , for the Appel¬ 
lant.—The plaintiff is the appellant before 
ycur Lordships. This was a suit for 

aoooun's and damages for loss oaueed by 
the wilful negligence of the defendant, who 
wafl the Tahsildar of the plaintiff. The 
learned Munsif very rightly gave the plaintiff 
a deoree also for a sum of Rs. 217 5 0, 
but the lower Appellate Court has set 
aside that part of the deoree and has 
proceeded on a wrong view of the oiroum- 
fltanoes of the oaae. It has been distinctly 
found that the defendant caused a lot of 
rents to be barred by limitation, though as 
a Tahsildar of the plaintiff it was his 
duty to inform his master of the rents due 
from tenants which were going to he barred 
by limitation. Simply beoause there has 
been a claim granted against the defendant 
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for accounts for a certain period, there is 

no reason <vhy the plaintiff should not be 

entitled to damages for the laches of the 

defendant though that fell in the same 
period. 

Babu Suna Kumar Guha, for the Respond- 
ents. In a suit for aooounts a olaim for 
damages cannot be inoladed. Farther, the 
defendant was not in duty bound to inform 
his master of the fact that certain rents 
were going be time-barred. He oould not 
institute the suit, it was the lookout of 
the plaintiff. Moreover, it is very strange 
that a claim for damages should he granted, 
though the olaim for acoount for the 
period up to 1315 was disallowed. 

Hr. barat Chandra Bysak replied. 

JUDGMENT. 

Shamsol Huda, J.—The appeal arises out 
of a suit for accounts instituted by the 
plaintiff, who is the part proprietor of 
certain properties, against the defendant 
who was his Tahsildar. In addition to the 
ordinary olaim for an aooount of receipts 
and disbursements there was a olaim for 
damages on the allegation that the defend- 
ant had fraudulently and in collusion 
with the tenants allowed large sums of 
money to be barred by limitation. The 
allegation in the plaint was traversed in 
the written statement. There was a pre¬ 
liminary decree for aooount against the 
defendant. A Commissioner was appointed 
to examine the aooounts and 6nally the 
matter oame up before the Munsif, who 
deoreed the suit in part and included in that 
decree a sum of Rs. 217.5-0, on the ground 
that this amount was not realised from the 
tenants on aooount of the default of the 
defendant and became barred. 

The lower Appellate Court has set aside 
the deoree of the Munsif so far as this 
amount is concerned. The sums wbioh were 
allowed to be barred were payable by the 
tenants as rent for the years 1313, 1314 and 
1315 and those sums oould only have been 
barred if not realised respectively in 1316 
1317 and 1318. The lower Appellate Court 

gives two reasons for disallowing the plaint- 
iff’s olaim in respect of these sums. In the 
6 rst place, the learned Subordinate Judge 
says that as the olaim for acoount for the 
period up to 1315 was disallowed, the plaint¬ 
iff oould not olaim anything in respect of 
that period. It seems to me that the faot 


that these sums aoorued due during a pre¬ 
vious period makes no difference whatever. 
The oaase of action in respeot of these sums 
arose when they beoame barred by the law 
of limitation, and as already pointed out, all 
those sums were barred during the period 
for whioh the defendant has been made 
liable to render aooounts to the plaintiff. 

The second ground of the Subordinate Judge’s 
judgment seems equally untenable. The 
learned Judge observes with reference to the 
argument that the defendant by reason 
of his negligence failed to realise these 
sums during 1316 to 1318: **There was no 
oontraot or custom in support of the plaintiff’s 
contention. The defendant was not hence 
liable for the omission.” The defendant was 
a paid servant of the plaintiff. Whether 
he had or had not the power to institute 
suits himself, it was certainly his duty to 
take steps in proper time to give informa¬ 
tion to the plaintiff that uuless suits were 
brought those sums would beoome barred. 
This, as found by the trial Court, he omit¬ 
ted to do. He was legally bound to take 
all the precautions whioh an ordinary pru¬ 
dent man of business would take in manag¬ 
ing affairs of his own. This dearly he has 
not done and it seems to me that he is liable 
for the loss that has been occasioned to the 
plaintiff by his own default. 

It has, however, been urged before us that 
in a suit for aooounts a olaim for damages 
oannot be inoluded. On this point we have the 
authority of an unreported decision of this 
Court in Second Appeal No. 98 of 1917. 
That deoision is exactly in point and I see 
no reason to differ from it. 

For these reasons we deoree this appeal and 
restore the deoision of the first Court, with 
this modification only that the cost of the 
commission would be borne half and half by 
the plaintiff and the defendant. 

The plaintiff is entitled to his 003ts in 
this Court and in the Court below. 

Richardson, J.—I agree. 

Appeal allowed. 





INDIAN OASES. 


73 


Vol. LIl] 

SAKHAWAT ALl V. ABU SAID. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Afpeal No. 83 of 1919. 

April 29, 1919. 

Present: —Mr. Daniels, A. J. C. 

Ohaudb.fi SAKHAWAT ALI— Defendant- 

Appellant 

versus 

Haji ABU SAID and others—Plaintiffs— 

Respondents. 

Co-sharers—Partition, suit for—Partible property, 
whether can he converted into impartible property 
Agreement not to apply for partition, effect of—to- 
sharer in possession applying Jor partition—Revenue 
Court, order by, refusing partition-Declaration,suit 
for- Limitation—U. P. Land Revenue Act (III of 190U, 
s. Ill-Limitation Act (IX of 190*;, 8ch. I, Art. 120. 

The right to bring a suit for partition unlike other 
suits is a continuing right incidental to the owner- 
ship of joint property; and no agreement between 
the owners of that property, whether acted on or 
not, can operate to render the property permanently 

incapablo of partition, [p. 74, col. 2.J 

A co-sharer may be in possession of his share 

either by receiving profits from the lambardar or by 
collecting the profits himself from specific lands 
which, though they continue to be joint property, he 
holds in his separate possession, [p. 75, col. l.J 
Where a co-sharer in possession of his share 
applies for partition and the Be venue Court, without 
making an order under section 111 0) 0>) of the U. 
P. Land Revenue Aot, declines to effect the partition 
until the applicant establishes his right in the 
Civil Court, the applicant is not bound to bring his 
suit within any paiticular period of time, provided 
ho continues in possession of his share. LP- 75, col. l.J 


Appeal against the decree of the Subordi 
nate Judge, Fyzabad, dated the 29th January 

1918. , 

The Hon’ble Mr. Wozir Hasan and Mr. 
Niamatul-Uh, for the Appellant. 

Messrs. M. Nasim, M. 1 Vasim, M. ImatiazAh 
and Mohammad Ismail, for the Respondents. 

JUDGMENT.—This is an appeal in a 
suit brought by the plaintiffs Haji Abu 
Said and others against the defendant-appel¬ 
lant Chaudhri Sakbawat Ali for a declaration 
of their right to obtain a partition of their 

share of 2 annas 3 pies in Mauza Sukhrawal, 
Mahal Sakhawat Ali, and of 1 anna 6 pies 
in Mauza Raipur, Mahal Sakhawat All. The 

plaintiffs are the suooessors-in-title of Abdul 

Baki, the uncle of Sakhawat All, partly by 
direot purchase and pirtly by virtue of 
a decree for partition. The defences to 
the suit which have been urged in this 
Court as well as in the lower Court are, 
Urst, that the suit is barred by reason of 
an agreement effected between Abdul tfaki 


and the defendant’s father on 11th December 
1882 and, secondlp, that it is barred by 
limitation. 

The circumstances under which the agree¬ 
ment of 1882 was entered into were these. 

A dispute had arisen between the parties 
as to the extent of Abdul Baki’s share and 
the appellant Sakhawat Ali bad instituted 
a declaratory suit in the Civil Court. In 
the course of that suit he and Abdul Baki 
and his unde Ilabi Bakheh, who represented 
the third branch of the family, entered into a 
compromise, whereby Sakhawat Ali admitted 
the extent of the shares of llahi Bakhsh 
and Abdul Baki and agreed to assign to them 
the possession of oerlain speoifio land 
rent-free as yielding profits equal to the 
profits of their share. Sakhawat Ali, it 
appears, was in possession of the whole 
property as lambardar. Then follows this 

clause:— . „ , , , 

4 We, Abdul Baki and Uahi Bakhsh, agree 

that so long as Sakhawat Ali does not 
interfere with the land set apart for profits 
as noted below, we shall not olaim parti¬ 
tion of our shares privately or through Court, 
if they, contrary to this condition, olaim 
partition, their olaim will be considered false 
and untenable. The land which has been 
set apart for profits and is entered below 
has been taken by us in aooordanoe with 

oar sharee.Abdnl Baki and 

Uahi Bakhsh shall have no claim to.rendition 

of accounts.” . . 

It has been established in a number of oases. 

of which it is sufficient to mention Rajender 

Dutt v. Sham Ohund Mitter (1) and Pirojshah 

V. MambUi (2), that owners of property which 

is in its nature partible oannot by any 

agreement between themselves impress on 

it permanently the character of impartiality, 

and this position has not been challenged 

in this Court though it seems to have 

been a matter of controversy in the Court 

below. The matter was tersely put by their 

Lordships of the Privy Council in Jafri 

Begam v. Sped Ali Raza (3). The suit in 

that case was based on an arbitration award, 

one olause of which directed that there 

should be no partition. As to this their 

Lordships say :— 


(1) 6 C. 1G6; 3 Ind. Dec. (n. s.) 70. 

(2) 12 Ind. Caa. 513; 36 B. o3; 13 Bom. L. R_933. 

( 3 ) 23 A. 333 at p. 392 (P. C.); 5 0. W. N. 58 > } -3 
I. A. Ill; 8 Sar. P. C. J. 27 . 
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“It may have bound the parties who 
agreed amoDgst themselves to abide by it. 
Bjt as agaiust the present plaintiff” (the 
plaintiff, it may be noted, was the successor- 
in interest of one of the parties) “the 
olause has no effeot whatever. The 

aibitrator.had no power to make pro- 

party which was divisible by law indivisible 

for ever.” 

The learned AdvooUe for the appellant 
has sought to distinguish this oase on the 
ground that the agreement was made for 
cnnsideratioa aid was aite! u P )n and, 
therefore, there arises something which in 
his own word j “may, for convenience’ sake 
be called an ettopp'l” Estoppel in the 
ordinary sense there was not, as admit- 
tedly no false or misleading represents- 
tion was made by Abdul Baki whioh 
caused the appellant to alter his position 
for the worse. The facts relied on are 

that in parsaanoo of the agreement 
bakhawat Ali got his suit dnmissed in 
the Munsif’s Court, 

( 6 ) that one chase of the agreement 
was that Sakhawat Ali will have no elaim 
in respeot of debts, and 

(c) that Ahdil Biki and his suocessors- 
in-interest have continued, up to this time, 
in possession of the property assigned to 
them. 

The learned Advocate also relies on 
the faot that the learned Subordinate 
Judge has decided the extent of the 
share on the basis of the agreement. 

It 18 urged that having done this he 
oould not treat any other part of it as 
void. The leaned Advocate is not alt) 
gether correct in his facts. The learned 
Subordinate Judge has, no doubt, treated 
the agreement as an admission by the 
appellant of the extent of the respondents’ 

® ha [ 0 ' bllt he bas afc same time stated 
that the amount of that share is further 

proved by the documentary evidenoe on 
the file. It has not been argued before 
me that the shares so found are incorrect 
and the learned Subordinate Judge’s find 
ing has only been nsed as an argnment 
for treating the whole agreement as binding 
On the question of consideration very 
little need be said, jf the faot of considers 
tion being given oould convert an illegal 
agreement into a legal one, seotion 23 of the 
Contraot Aofc would beoome a dead letter 
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The word "agreement,” as defined in the 
Contraot Art, m itself implies that there 
■» consideration and there certainly was 
consideration in several of the oases oited as 
for instance ,n the ease of Bajender Dull y’ 
Sham Chand Milter (1) The first two points 
relied on by the appellant amount to kittle 

fTon d D8 7- ,Dgthat the a « ree ™»t was 

Agreed on d -‘ hat ‘be consideration 

onlv act Pa ' d ° r r °ndered. The 

with thfi ^ 16 °*. D - n0t oont0m P°raneou8 

el: 8 K e6m6Dt 19 the fa °‘ ‘bat Abdnl 

, aod . hl3 ccooessors in interest have 

to thTm n A P T e9 . 8 [ ODOf the Jands allotted 

shows th t M, t0 thlS tba “gneement itself 

oertain S n 4 7 T® Klven Possession of 
oerla Q specific lands in order that they 

might realize the inoome thereof as 

equivalent to the profits whioh Sakhawat 
Ah must otherwise have paid to them 
in respect of the share to whioh they 

nr med - sbott • ‘tey P nt 

necessity" T • ,aod9 to Ra ™ tha 

acoonnts TK * P erlo< lioal rendition of 
s a bet anti agr , eBalent would have been 

atinl n y e°| 0nP,e L t8 f tha clicse re- 
ole,he! 7 i' 3D had bBeo on"al- 
the eff ct l °f * mn8t a " ' he oases ' n which 

has been ofne.^reTTb?™ "7 t0 , par t itioD 

firm ad . ea ’ th ® p0r t ,es have COD- 

the tim P . 86683180 of ‘heir shares op to 

trough? r be " the • 8 °' t for Partition was 

lied on hv 'ft,™ 7 op,D ' OD ‘he rulinge re- 
Deu v n i B /ci ePPitlant —Sarat Ohunder 

nath AwT 4 Ch ' tnder Laha (4) and Jagar. 

aprhcatifn , " V ' Aidullah (5)-have no 

sent A ‘° e'lenmstanoes like the pro- 

Hivh P 9 . WaS c Sid by ‘ be Allahabad 
B ( 6) CU :t ’ D ■ °- V. Af.al 

Dart;fnn n r ' 8bt *° . brl 'ng a suit for 
right in 7 '. 0 i 0 ‘b er eait3 is a continuing 
troner. 7 1 *° tba owne-ship of joint 

own«r» 4 D ° ageeement between tbe 

or nnk ° f tb peoperty, whether aoted on 
or not, can operate to render the property 
permanently moapable of partition. 

some “ r8 “ meo ‘ of limitation depends to 
ex eot on tbe same consideration as 


f ^asfy.^stss: *vss 

L R SSl 6 l 2 "r Ij i L 62: 28 °’ L - J - n ' 20 Bom - 

u \ M. L. J. 46; 45 I. A ft? P r 
(«) 27 Ind. Cas. 69Jj 37 4 . 156 . {3 A| ^ j § 98> 
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Ihe preceding issue. The property being 
revenue-paying property can only, under 
the provisions of the Land Revenue Act, 
be partitioned by the Revenue Court. In 1 89, 
Abdul Baki applied to the Revenue Court 
to partition the property. The Revenue 
Court being doubtful of the effect of the 
agreement of 1882 declined to do so until 
the then plaintiff established his right in 
the Civil Court. The Commissioner’s order 
in appeal is dated the 19th May 1^9C 
and the appellant contends that beoause 
Abdul Baki failed to bring a declaratory 
suit within six years of that date his 
suit is barred by Artiole 120 of the 
Limitation Act. Another attempt was made 
in 1909 and a similar order was passed. 
The Collectors order is dated the 30th Novem¬ 
ber 1909 and the ftuit is admittedly within 
time, if time is reokoned from that date. The 
Revenue Court did not, as it might have 
done, pass an order under section 111 U) 

(6) of the Land Revenue Aot, requiring 
the applicant to institute a oivil suit within 
three months, and that section, therefore, 
admittedly does not apply. The appellant 
concedes that if the plaintiff was in posses¬ 
sion of his share, the mere faot that the 
Revenue Court on a particular occasion 
declined to partition the property until he 
had got a declaration from the Civil ^ourt 
oould not debar him fiom applying for 
partition on a future occasion. He contends 
that UL.der the agreement Abdul B.ki was 
not in possession of his share but was g'Veu 
oertain speoifio lands in lieu of it. is 
is, in my opinion, a mete qiibble and quite 
unsustainable. A oo sharer maybe in pos¬ 
sesion of his share either by receiving 
profits from the lambardar or by collecting 
the profits himself from specific lauds which, 
though they continue to be joint property, 
he holds in his separate possession. It is 
dear that the latter course was taken by 
the agreement of 1882 to avoid the necessity 
for rendition of aooounts. Abdul Baki was 
. put in possession of oertain specific lands 
the produce of which was considered 
equivalent to the profits of bn share. As 
was said in the case of T. 0. Mufeer.ee v. 
Aftil Beg (6) already oite^, the right to 
partition is a continuing right moidenta 

to the owne ship of. j-»int property, 
may be that at one time the desire for 

partition may cease; oiraumst&Does ma y 


ooour which make it desirable or necessary 
that paitition should take place.’’ Abdul 
Baki and his successors have continued and 
still are in joint possession of their share 
by realizing the profits from the particular 
lands assigned to them, and the mere faot 
that they aid not take steps to enforce 
their right to a partition in 18b0 cannot 
deprive them and their successors of the right 

to do so for all future time. 

The decision of the Couit below is oorreot 
and 1 dismiss the appeal with costs. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Fust CtviL Appeal No. 93 op 1917. 

April i4, l9i9. 

Present: - Mr. Daniels, A. J. C., and 
Mr. Lyle, A. J. C. 

GUR SAHAl—D ependant No. 1 —Appellant 

versus 

G1RDHAR LAL — Plaintiff and BIHARl 

LAL ANDANOTbE*—D kFBNuaNTS NOS. 2 AND 3 

—Rrspondbnts. 

Hindu Law—Alienation by father—Antecedent debt, 

transfer in consideration of, whether can be enforced 

during lifetime of father-Mortgage, whether constitutes 
antecedent debt-6ale-deed executed under order of 
Court, effect of—Necessity, proof oj- Part of considera - 
tion notJor necessity, effect oj. 

It is not correct to say that a conveyance by a 
Hindu father in consideration of antecedent debts 
can in no case be enforced during the father’s 

lifetime, [p. 7b, col. l.J 

_ /I I 1 — « r 


A. U6tP. C.), considered. 

Where there is a personal debt enforceable apart 
from a prior mortgage, there is no reason why it 
should not havo the same effect as any other 

antecedent debt. [p. co ** *0 

Whore it is found that the purpose for which a 
Hindu father agreed to effect an alienation of family 
property was one which would be binding on the 
sons and that a complete contract had been entered 
into by the father from which he could not legally 
withdraw, the liability of the sons cannot he 
affected by the fact that the father committed 
a bieach of contract aud that the vendee was com. 
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polled to resort to the Court to enforce its execution 
|_p- < 8 , col. 2.J 

Where it is found that the bulk of the consideration 
tor an alienation of family property by a Hindu 
father was for antecedent debt or valid necessity so 
that it would have been impossible to raise the 
required amount except by effecting the sale in 
dispute, the fact that the vendor was able to obtain 
from the purchaser something over and above the 
amount binding on the estate is not a sufficient 
ground for setting aside the deed. [p. 79 , col. 2 .] 

Appeal against the decree of tho Subordi¬ 
nate Judge, Barabanki, dated the 25th July 
1917. 

Babu Bisheshwar Nath Srivastava, for the 
Appellant. 

Mr. A. P. Sen and Rai N. N. Ghoshal 
Bahadur, for Respondent No. 1. 

JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiff Girdhari 
Lai for a declaration that a sale-deed 
exeouted by his father Behari Lai for a 
sum of Rs. 10,000 was not binding on him 
and for possession of the property. The 
actual figure entered in the deed was 
Rs. 9,999, as this was supposed to be a lucky 
number. It is admitted that the aotual 
consideration agreed on was Rs. 10,COO. 
The plaintiff is a minor and filed the suit 
through his mother Musammat Hardei, his 
next friend. Behari Lai, his adult son 
Gaun Shankar and the plaintiff form a 
joint family. The plaintiff’s case is that 
the deed was not executed for any valid 
necessity and, therefore, cannot bind the 
joint family property. The suit was deoreed 
by the Court below. The vendee Gur Sahai 
n ow appeals. 

The oase is complicated by the faot 
that the sale deed was not exeouted 
voluntarily. Behari Lai entered into a 

1 °x! 8ale , W ‘ th the a PP 0 llant on 

lbth October and a sale deed was prepared, 

but owing to disagreement which arose 

between the parties, was never exeouted. 

ihe appellant subsequently brought a suit 

for speoifio performance against Behari 

Lai alone. The suit was deoreed and the 

decree was upheld by this Court. The 

sale-deed wea actually exeouted by the 

bubordinate Judge on Behari Lai’s behalf i 

under Order XXI. rule 34, Civil Procedure , 
Lode, on 2bth January 1916. 

■The details of the consideration are set 1 

out m the lower Court’s judgment and ( 
ftre as under;— I 
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Left with the vendee to pay 
up two deeds of simple 
mortgage exeouted by 
Behari Lai, dated the 13th 
September 1904 and 25th 

May 1908, respectively 
Reoeived in cash as earnest 
money 

• • • 

Purohases of stamp 
Cash 


Rs 


8,693 

65 

100 

1,142 


Total ... 10,COO 

ihe two main questions which arise 
for decision are 

(1) Whether the snm of Rs. 8,693 for 
payment of two earlier simple mortgages 
oan be regarded as antecedent debt within 
the meaning of the Privy Counoil ruling 
m Sahu Ram Ohandia v. Bhup Singh (l). . 

(2) Whether the faot that the deed was 

not exeouted voluntarily affects the plaintiff’s 
liability. 

Two propositions are contended for by the 
respondents: — 

(1) that there oan be no antecedent debt 
during the father’s life, and 

(2) that a debt seoured by a mortgage 
oannot constitute antecedent debt. 

Both questions depend on the interpretation 
of the ruling in Sahu Ram Chandra v. Bhup 
k . mgh (1). Their Lordships in that oase, 
in the hope of putting an end to a conflict 
o decisions in India, went beyond what 
it was strictly neoessary to decide for the 
purpose of the oase before them. The 
only point aotually arising in the oase was 
whether a mortgage exeouted in lieu of a 
contemporaneous loan oould, in a suit to 
enforce the mortgage against the sons of 
the mortgagor, be treated as having been 
made for antecedent debt. This point had 
been decided against the mortgagee by the 
Allahabad High Court in Chandradeo Singh 
v. Mata F rasad (2), and this decision was 
approved by their Lordships. Unfortunately 
the judgment delivered by Lord Shaw has 
itself given rise to considerable difficulty 
in this country. It has been considered 
by at least three High Courts with reference 

to the question how far it makes a change 

(1) 39 Ind. Cas. 280; 39 A. 437; 21 C. W. N. 698; 1 
P. L W. 557; 15 A. L. J. 437: 19 Bom. L. R. 493; 26 
G. L. J. I* 33 M. L. J. 14; (1917) M. W. N. 439; 22 M. 

L. T. 22; 6 L. W. 213; 44 I. A. 126 (P. C.). 

(2) 1 Ind. Cas 479; 31 A. 176; 6 A. L. J. 263, 
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in the law as previously understood. The 
points in which the judgment modifies the 
law as previously understood in this part 
of India are, first, in laying down that the 
pious obligation of a Hindu son to pay his 
father’s debts oan never arise during his 
father’s lifetime, and, seoondly, in drawing 
a distinction between that obligation and 
the special exception in favour of an aliena¬ 
tion effected by a father in lieu of antece¬ 
dent debt. It had hitherto been understood 
that that exception, which is confined to 
the case of a father or grandfather, was 
founded solely on the doctrine of pious 
obligation, and this view derives some sup- 
port from the observations of their Lo ^ d f hl ^ 
themselves in Girdharee Lall v. Kantoo Lall to) 
where it was said thac the sons, by reason 
of their obligation to pay their father s debts 
could not reoover anoestral property which 
had passed from the family under a convey¬ 
ance executed by their father in consideration 
of an antecedent debt, such debt not being 
oontraoted for illegal or immoral purposes. 

I D the ease of Saha Ram Chandra v. 
Bhup Singh (l) there appears no room for 
doubt that a distinotion is made between the 
two things. Their Lordships say that the 
two principles— (0 that the manager oannot 
dispose of joint family property without 
the oonsent of all the oo paroeners. and (t) 
that oonsent will be presumed for oertaio neoes- 
sary purposes-would oover all the ground 
but for an exoeption hereafter to be noted. 
The exoeption in question is that in favour 
of an alienation made in lieu of antecedent 
debt. They then proceed: Before dealing 
with that exoeption their lordships desire 
to note an argument presented to the follow- 

ing effeot.” The argument here referred to 
is that based on the pious obligation of a 

Hindu son to pay his father a debts. Their 
Lordships held that no suoh obligation oan 
he pleaded during the fathers We and 
concluded with the words: The whole of 

this part of the case is accordingly at an 
end ’’ They then prooeed to disouss separate¬ 
ly as a part of the oase entirely separate 
from the principle they have hitherto.been 
discussing, the exoeption in favour of a sal 
or mortgage by a father in consideration of 

an antecedent debt. They reject 
ception as inapplicable to the facts before 

(3) 1 I. A. 321-, 14 B. L. K. 187 (P. C.): 22 W. B. 
$6j 3 Sar. P. 0. J.380. 


them, not on a consideration of whether 
the father was alive or Head, but on the 
ground that the debt was not independent 
of the mortgage transaction in support of 
whioh it was pleaded. It appears quite 
dear from this analysis that their Lordships 
did not intend to lay down that the exoep¬ 
tion in favour of antecedent debt could not 
be pleaded till after the father’s death, and 
this is the view arrived at by the Madras 
High Court on a careful review of their 
Lordships’ ruling in reda Vinkanna v. Sree 
nivasa Dee^shatulu (4). It is there said 
that their Lordships’ judgment shows no 
indication of any intention to overrule a long 
course of previous decisions to this effeot. 

The Punjab Chief Court on a considera¬ 
tion of the same judgment of their Lord- 
ships has held in 15 Punjab Record 
1918 [Amar Nath v. Rustomji (5)j that 
a money decree against a Hindu father 

for purposes neither illegal nor immoral oan 
be enforced in execution against the joint 
family property even during his lifetime. In 
Brii Narain Rai v. Xangla Prasad (6), the 
Allahabad High Court, while taking a 
slightly different view from that taken 
by this Court as to what constitutes 

antecedent debt within the meaning of the 
Privy Council deoision, dearly did not con¬ 
sider that the fact of the father being 
alive made any difference, for it appears 
from the report that the father was a party 
to the suit, whioh ended in an issue being 
remitted for the purpose of determining 
whether the debt was an antecedent debt. 
This view of the judgment derives some 
support from another judgment of the Privy 
Council itself in Jogi Das v. Ganga 

Ram (7). The judgment was deliver¬ 
ed by Viscount Haldane, who said that 
in the case of Sahu Ram Chandra v. Bhup 
Singh (1) it was laid down in effeot that 
joint property could not be alienated as 
against co-sharers by way of mortgage, or 
otherwise, exoept for necessity or for payment 
of an aotual antecedent debt quite distinofc 
from the debt incurred in the mortgage 
itself, and it was added that the mere 

(4) 43 Ind. Cas. 226; 41 M. 1?6; 22 M. L. T. 334; 
33 M. L. J. 519; 6 L. W. 649; (1918) M. W. N. 55. 

(5) 43 Ind. Cas. 678; 15 P. R. 1918; 24 P. W. R. 1918. 

(6) 60 Ind. Cas. 101; 17 A. L. J. 249; 1 U. P. L. R. 
(H. C.) 49; 41 A. 235. 

(7) 42 Ind. Cas. 701; 21 C. W. N. 957; (1917) M. W, 
739 (P. C.). 
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circumstance oj a pious obligation doesnot 
validate the mortgage. Id these words the 
validity of the transaction has to be 
determined quite apart from any question 
of pious obligation. 

Reference has been made to oertain 
decisions of this Coart reported in the Oudh 
Law Journal, Volume V, but it is sufficient 
to say that there is none of those oases 
whioh is a direct authority for the proposi- 
tion contended for by the respondents. In our 
opinion the Privy Council did not intend 
to lay down in Baku Ram Chandra v. Bhup 
Singh (1) that a conveyance in oonsidera- 
tion of antecedent debts oan in no case 
be enforced during the father’s lifetime. 

As regards the second proposition the 
respondents were obliged to admit the 
existence of a Benoh ruling of this Court 
whioh is against them. In Ramman Lai v 
Ram Gopal (8) it was said with reference 
to Sahu Ram Chandra v. bhup Singh (1): 

‘ What their Lordships seem to lay down 
is that an antecedent debt secured by a 
mortgage might be open to the same objec¬ 
tion as a subsequent mortgage effected to 
pay the debt. They nowhere say that the 
personal obligation comprised in every 
simple mortgage cannot be separated from 

the mortgage debt and that. 

the personal obligation to repay the money 
may Dot amount to an antecedent debt 
which the son may be under an obligation 
to pay if it was iDourred for purposes 
neither illegal nor immoral.” 

The principle laid down in Ramman Lai 
v. Ram Gopal (8) has been followed in a 
number of subsequent oases in this Court 
and on the principle of stare decisis we con¬ 
sider that we ought to follow it unless 
and until it is pronounced erroneous by 
higher authority. The words “wholly 
apart from the ownership of the joint 
estate” used by their Lordships must, we 
think, be interpreted with reference to’ the 
facts before them. Where there is a 
personal debt enforceable apart from the 
prior mortgage, we see no reason why it 
should not have the same effect ag any 
other antecedent debt. 

The next question is whether the plaint- 
iff’s liability is affected by the faot that 
the document was exeouted under a deoree 

for speoifio performance of a contract tn 
(8) 47 Ind. Cae. 987; 21 0. C. 200; 5 0. L. J 629 


sell The learned Subordinate Judge has 
treated this as an indication that the oreditor 
did not act in good faith. He relies on 
the observation in the Privy Cr.uuoil judg. 
ment that the rule in favour of an aliena¬ 
tion to meet antecedent debt, being an 
exception to a wider rule, should not he 
extended and should be carefully guarded. 

™' 8 a ' ,,e ' v oannot be aooepted. 

t be Privy Conned judgment itself indicates 
the directions in which the exception 
should be limited. As regards good 
ta.th it certainly oannot be said that when 
the vendor has made a binding agreement 
for sale with the intending purchaser and 
then without any justification baoks out 
of it, the latter is guilty of bad faith by 
seeking to enforoe it by the ordinary legal 
reme y. It was oonoeded in argument before 
us that the property was sold for its full 
va no. f therefore, the sale was one whioh 

/ r, ? . entl Ded to make, no question 
0 a aith on the part of the purchaser 
oan arise. It is worthy of note in this 
connection that the bargain was mad« with 
the full assent of Behari Lil’s only adult 
eon, the defendant Gauri Shankar. He was 
present when the draft was prepared, it was 
e w o purchased the stamp for the actual 
ee and it was he who wrote the receipt 

th 0 earnest money. Order XXI, rule 
. 1 v 1 1 Procedure Code, provides that the 

execution 0 f the dooument under that rule 
shall have the same effeot as if it had 
been exeouted by the party himself. The 
purpose for whioh the deed was exeouted 
being oDe which would be binding on the 
sons and a oomplete contract having been 
entered into from which be could not 
ega y withdraw, it does not appear to us 
at the liability of the sons oan be affected 
y the faot that he committed a breach of 
oontrao^. and that the vendee was compelled to 
re ' c °J‘ t ^e Court to enforoe its execution. 

here still remains one farther point to 
consider, namely, the remaining portion of 
the consideration money and the effeot on 
e suit, if it is found not to have been 
borrowed for valid necessity. The item for 
purohase of stamp goes with the main 
amount. If the sale-deed as a whole was 
binding, it was necessary to purchase a stamp 
in order that it might be executed in con¬ 
formity with law. There remain the items 
of Rs, 65 paid as earnest money and Rs. 1,142 
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which was to be paid in cash. In this 
oase there is no question of antecedent 
debt or of legal necessity. At the same 
time when the deed was finally executed, 
the creditor appears to have refused to 
repay this item retaining it against the 
oosts due to him under the decree for specific 
performance. On this ground he ingeniously 
argues that it should be treated as an 
antecedent debt. This was, however, no part 
of the bargain between the parties. The 
bargain between the parties was that the 
amount should be paid in oash and it is 
impossible to treat it as an item binding 
on the sons, it hap, however, been held 
in two cases, one of this Court and one of 
the Allahabad High Court, that where the 
bulk of the consideration is for antecedent 
debt or valid necessity so that it would 
have been impossible to raise the required 
amount except by effeotiDg the sale in dis¬ 
pute, the faot that the vendor was able to 
obtain from the purchaser something 
over and above the amount binding on the 
estate is not a suflioient ground for setting 
aside the deed. The oase in this Court 
[Buniyad Husain v Mata Din (9,J was the 
oase of a Hindu widow who executed a sale- 
deed for Rs. 4.CCC. of whioh Re. 3 782 4-9 
was found to be for valid necessity. The 
whole deed was upheld on the authority 
of Qirdharee Lall v. Kantoo Lall (3) and of 
Deputy Commissioner of hheri v. Khanjan 
Si^gh (10). Bal Krishna Das v. Mira Lai 
(II) is a still more striking oase. A 
house was 6old by a Hindu daughter for 
Rs. 19,500, of which Rs. 7,775 was paid 
to a creditor of her father. The Court 
found that the debt could not have been 
paid off except by sale of th6 house, that 
the house could not be sold piecemeal, and 
that the price paid was a fairone, and upheld 
the whole transaction. These were oases 
of alienations by a Hindu female, but the 
same principle applies. At the time of the 
transaction in dispute in this case also 
there was a heavy and increasing debt 
capable of being ultimately realised from 
the family property. 


For the reasons already given we allow 
the appeal and dismiss the suit with oosts 
in both Courts. 

No special sympathy need be felt for the 
plaintiff over this result. The plaintiff is 
a minor and there is very little doubt 
that the suit has really been brought at 
the instance of Behari Lai and Gauri 
Shankar in order to avoid the effeot of 
the deoree for specific performance passed 
against the former. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees Nos. 2129 

and 2131 of 1917. 

April 24, 1919. 

Present: —Mr. Justice N. R Chatterjea 
and Mr Justice Duval. 

In No. 2129 of 1917 

GURU CHARAN NANDI and others — 

— Plaintiffs—Apfellants 

vetsus 

SARAB ALI —Defendant— 
Respondent. 

Jn No. 2131 of 1917 

GURU CHARAN NANDI and others- 
Plaintiffs—Appellants 
i ersus 

SHONA BIBI and others—Defendants— 

RE' PO'I ENTS. 

Bengal Tenancy Act (VIII B. C. of 1885,), as. 85, 50, 
102 fb), 115—Scope of 8. 85— Tenant recorded, as 
occupancy raiyat under s. 102 (b) — Presumption under 
s. 50, applicability of. 

The presumption under section 50 of the Bengal 
Tenancy Act does not apply to the case of a tenant 
who has been recorded in the Record of Rights as 
an occupancy raiyat under section 102, clause \b , of 
the Act and not as a raiyat holding at fixed rates, 
[p. 81, col. 1.] 

From the mere forbearance on tho part of the 
landlord to claim enhancement of rent for a long 
period it does not follow as a matter of course that the 
original contract of tenancy was for payment of rent 
by the tenant at a fixed rate for ever, [p 82, col. 1.] 

Section 35 of the Bengal Tenancy Act relates to 
the amount of assessment and does not refer to the 
grounds upon whioh a Court has to determine 
whether enhancement should be allowed or not. [p. 
82, cols. 1 & 2.] 

In No. 2129 of 1917. 


(9) 36 lnd. Cas. 57: 3 O. L. J. 3l3; 19 O. 0. 122. 

(10) 29 A. 331; 9 Bom. L. R. M > 5 5 O. L-J. 34 1 

0. W. N. 474: 4 A. L. J. 232; 2 M. L. T. 146; 17 M. 
h. J. 233; 10 O. 0. 117; 34 I. A. 72 (P. 0.). 

(11) 60 lnd. Cas. 74; 17 A. L. J. 239. 


Appeal against the deoree of the District 
Judge, Tipperah, dated the 24th May 1917, 
affirming that of the Munsif, Comilla, dated 
the 14th July 1916. 
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In No. 2131 of 1917. 

Appeal against the deoree of the Subor¬ 
dinate Judge, Tipperah, dated the 16th of 
July 1917, affirming that of the Munsif, 
Comilla, dated the 2 4th July 1916. 

FACTS appear from the judgment. 

Babu Upendra Nath Roy, for the Appel¬ 
lants in Appeal No. 2129 of 1917._ 

The lower Courts have erred in law in not 
allowing enhancement of rent as olaimed 
by the plaintiffs. In this Oise there was 
a Record of Rights and the particulars 
mentioned in seotion 102, olause (6), Ben¬ 
gal Tenancy Act, were reoorded and so 
according to seotion 115, Bengal Tenanoy 
Aofc, the defendants cannot claim the benefit 
of any presumption under seotion 50, 
Bengal Tenanoy Act. The case of Maharaja 
Radha Rishore Manikya Bahadur v. Umcd 
Ali (1) is no longer good law and is not 
binding on your Lordships. It has been 
overruled by the oase of Pirthi Chand Lai 
Ghoicdhury v. Basarat Ali (2). Moreover, the 
wording of the seotion itself is dear on the 
point. The Courts below thought a presump¬ 
tion would arise. 

Babu Gunoda Charan Sen, for the Re- 
spondent in Appeal No. 2129.—It has 
been proved in this oase by the 
defendants that they have been holding 
at a uniform rent whioh has not been 
ohanged during the twenty years immediate¬ 
ly preceding the suit, so it shall be 
presumed, under seotion 50, Bengal Tenanoy 
Act, that they have held at that rent from 

the time of the Permanent Settlement. So 

seotion 115, Bengal Tenanoy A of 1 , does not 
affeot the facts and o'.roumstanoes of the 
present oase. 

Babu UpendraNath Roy, in reply, referred 
to Harihar Ptrsad v. Ajub Misir (3) and 
the decision of Justices Woodroffe and 
Huda in Muralidhar Adilya v. Radha Mohan 
Hazra (4) decided on 9th April 1919. 

Babu Upendra Kumar Roy, for the Appel¬ 
lants in Appeal No. 2131 of 1917.— 
The lower Courts erroneously relied 
on natural presumption and dismissed the 
plaintiffs’ suit for enhancement of rent. 
There was a Record of Rights fourteen 

years before the institution of the snit 

(1) 12 0. W. N.904. 

(2) 3 Ind. Cas 449 (F. B.) { 37 C. 30: 13 C W N 
1149; 10 0. L.J. 343. 

(.3) 22 Ind. Cas. 601; 45 C. 930. 

(41 61 Ind. Cas. 552. 


No presumption oan arise for the period 
subsequent to the publication of the Record 
of Rights and it is dear that uniform pay¬ 
ment of rent has been proved for only nine 
y ears prior to the publication of the record. 
Refers to Pirthi Chand Lai Chowdhury v. 
Basarat Ali (2). 

The presumption is barred according to 
the provisions of seotion 115, Bengal Tenanoy 
Aot. Nineteen years before thesuit the tenants 
were reoorded only as oeoupanoy raiyats. 

Babu Ram Dayal Bey, for the Respondents 
in Appeal No. 2131.—The presumption in this 
oase arises from the fact of uniform payment 
of rent for along period. Fixed rent has been 
paid for a long period and there has no 
enhancement by the plaintiffs. The defendants 
have proved payment of a uniform rate of 
rent for 28 years. So seotion 50 (6), 

Bengal Tenanoy Aot, is dearly applicable 
to the facts and circumstances of this case. 
The plaintiff has not claimed any enhance¬ 
ment for about 40 years. It shows that 

the tenanoy was at a fixed rate of rent in 
perpetuity. 

Regard being had to the situation and 
condition of the lands, it is inequitable to 
grant any enhancement. Refers to seotion 35, 
Bengal Tenancy Aot. 

Babu Upendra Kumar Roy replied. 

JUDGMENT. 

Second Appeal No. 2129 of 1917. 

This appeal arises out of a suit for 
reoovery of arrears of rent and also for 
enhancement of rent. 

The defendant was entered in the Record 
of Rights as an oeoupanoy raiyat and not as a 
raiyat holding at fixed rates. 

The Courts below have disallowed enhance¬ 
ment on the ground that the defendants have 
been holding at a fixed rent from the time of 
the Permanent Settlement. 

It appears, however, that there was a 

Record of Rights in 1899, that is, 17 years 

before the institution of the present suit. 

A period of 35 years during whioh the 
defendant proved uniform payment of rent 
covers a period of 18 years before the 
final publication of the Record of Rights 
and another period of 17 years subsequent 
to such Record of Rights 

Seotion 115 ofthe Bengal Tenanoy Aot lays 
down that when the particulars mentioned in 
seotion 102,olause(6), have been resorded under 
this ohapter in respeot of any (tenancy, the 
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presumption under section 50 shall not there* 
after apply to that tenanoy. 

In the present ease the defendant was 
recorded in the Reoord of Rights as an 
oooupanoy raiyat under section 102, clause 
(6) of the Bengal Tenanoy Aot and (he 
presumption, therefore, under seotion 50 
cannot apply to the case. 

In the oase of Maharaja Radha Kishore 
Manikya Bahadur v. I'med Ali (1), it was 
hell by Mr. Justice Doss that notwith¬ 
standing the provisions of seotion 115 of 
the Bengal Tenancy Aot, the tenant was 
entitled, upon proof of uniform payment 
of rent for 20 years before the Reoord 
of Rights were framed, to the benefit of 
the presumption under sab seotion (2) of 
seotion 50, and that the word “thereafter” 
in etotion 115 refers to a p:riod subsequent 
to the publication of the Record of Rights. 
This latter proposition was not accepted in 
the oase of Pirthi Ghand Lai Chowdhury 
v. Basurat Ali (2) See also the oase of 
ha’ihnr Ftrsad v. Ajub Misir (3) and the 
recant unreported deoision in Second Appeals 
Nos. 2008 and 2183 of 1917, deoided by 
Woodroffe and Huda, JJ., on the 9th 
April 1919 [ Muralidhar Aditya v.Radh Mohan 
Hatrz (4).', It is, however, unnecessary 
for us to oonsider whether aDy presump¬ 
tion arises with reference to uniform pay¬ 
ment of rent before the final publication 
of the Reoord of Rights, beoause in the 
present case the period for whioh uniform 
payment of rent has been proved extends 
only to 18 years and no presumption under 
section 50 canid, therefore, arise. So far 
as the period subsequent to the publication 
of the Reooid of Rights is concerned, no 
presumption arises under seotion 50 of the 
Bengal Tenanoy Aot, having regard to the 
provisions of section 115 of the Aot. I he 
period, moreover, is less than 20 years. 
The judgments of the Courts below, whioh 
proceeded entirely upon the presumption, 
whioh, in their opinion, arose in the oase 
from the uniform payment of rent, must, 
therefore, be set aside on this point. 

The deoree of the lower Court, in so 
far as it relates to arrears of rent, is 
affirmed and the oase must be sent back 
to the Court of first instanoe in order 
that the question of enhancement of rent 
may be tried out. Costs will abide the 
result. 


S. A. No. 2131 of 1917. 

In this oase also, the plaintiff sued for 
enhancement of rent and the claim for 
enhancement has been disallowed on the 
ground that there was a “natural presump¬ 
tion” that the tenant was holding at a rent 
fixed in perpetuity. 

In this oase it is found by bath the 
Courts below that the tenanoy came into 
existence only 40 years ago and that the 
defendant had proved payment of rent at 
a uuiform rate for 23 years. In this 
oase, also, there was a Reoord of Rights 
14 years before the institution of the suit. 
No presumption can arise for the period 
subsequent to the publication of the Reoord 
of Rights. There remains, therefore, only 
a period of nine years prior to the pub¬ 
lication of the Reoord of Rights, for whioh 
uniform payment of rent has been proved. 

It is said that apart from the presump¬ 
tion under seotion 59, a natural presump¬ 
tion” as to the fixity of the rent arises 
from the faot of uniform payment of rent 
for a long period. As we have already 
stated, the tenanoy oame into existence 
only 40 years ago long after the Perma¬ 
nent Settlement; uniform payment has been 
proved only for 28 years and 19 years before 
the suit the tenants were reoorded only as 
oooupanoy raiyats. We do not think, in these 
oiroumstanoes, that any presumption oould 
possibly arise as to the rent being fixed. 

With reference to the observations made 
by the learned Subordinate Judge as to 
the natural presumption arising from uni¬ 
form payment of rent for 28 years, we 
may refer to the oase of Jagabandhu Saha 
v. Alagnamoyi Dassi (5) where the learned 
Judges observed (with reference to two 
plots of agricultural land held by ooou- 

panoy raiyats whose rent had not been 

altered for 40 years) as follows: “Can we 

hold, as a matter of law, that the only 

inference legitimately deduoible from the 
facts is that at the inception of the ten¬ 
ancies, the rent was, by agreement of 
parties, fixed in parpstuity? Ic is plain 
that the inferenoe as to the tarms of the 
original contract is drawn from the oon- 
duot of the parties. The only oonduot of 
the plaintiff or his predecessor whereupon 
relianoe is placed by the defendant is his 

(5) 33 Ind. Caa. 884; 24 C. L. J. 303 at p. 370; 41 C. 

553; 122 0.jW.iN.l89. 
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omission to olaim enhancement of rent 
for a period of 40 years. Does snob for¬ 
bearance on the part of the landlord 
neoessarily justify the inference that the 
contract of tenanoy in its inception was 
for payment of rent fixed in perpetuitj Y 
The answer must, obviously, be in the 
negative. The oonduot of the landlord, 
though oonsistent with the hypothesis that 
the rent was fixed in perpetuity, is 

equally oousistent with a very different 
hypothesis. The landlord might not have 
sued for enhancement of rent, beoause, 
in view of the amount of rent already 
fixed, as well as the oharaiter of the 
land comprised in the teranoies, no further 
rent could be legitimately olaimed. We 
have no information about the history 
of the holding or the condition of the 
land included therein. We do not know 
what would be the fair rent at the pre¬ 
sent time or would have been the fair 
rent during the years past. In these oir- 
oumstanoep, from the mere forbearance on 
the part of the landlord to olaim enhance¬ 
ment of rent even for 40 years, the inference 
does not follow as a matter of oourse that 
the original contract was fur payment 
of rent by the tenant at a fixed rate for 
ever. If we were to accede to the conten¬ 
tion ot the defendant-appellant, we would 
be driven to hold, iu substance, that 
every landlord who refrains from the 
institution of a suit for enhancement of 
rent of an ocoupaDoy holding, does so at 
his peril and that his forbearance, however 
just, will raise a presumption against him 
that the tenant held at a rent fixed in 
perpetuity.’’ We entirely agree with these 
observations. 

Muoh stress was laid by the learned 
Pleader for the respondent on the conclud¬ 
ing portion of the judgment cf the learn¬ 
ed Subordinate Judge, where he says that 
the plaintiffs are Dot entitled equitably to 
enhancement of rent. The only ground 
upon which the learned Subordinate Judge 
so held is the position of the land by the 
side of a river and there being no 
crops grown on it. We do not think that 
that is what is contemplated by section 25 
of the Bengal Tenancy Aot. That seotion, 
we think, relates to the amount of as- 
sessment and does not refer to the grounds 
upon which a Court has to determine 
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whether enhancement should be allowed or 

not. 

The deoree of the lower Court, in so 
far as it relates to arrears of rent, will 
stand and the oase must be sent baok to 
the Court of first instance for a decision 
of the question of enhancement of rent. 
Costs will abide the result. 

Case remanded. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT 

FULL BENCH. 

Misc2ll\neocs Civil Appeal No. 29-B 

ok 1417. 

February 27, 1919. 

Present :—Mr. Drake Brockman, J. C , 

Mr. Batten, A. J C , and Mr. Mittra A. J. C. 

LAXMINARAYAN RAMNARAYAN * 
MiRWADI —Dips'fovNi M). 2 — Appell vit 

versus 

VITHOBA and otuitrs—Plaintiff and 

Defendants Nos 1.3, 4, and 5 — Respond jnts. 

Civil Procedure Code (Act V oj 19089, « ll--Res 
judicata - Mortgage—Foreclosure suit—Person in posses¬ 
sion of mortgaged property joined us defendant —Ex 
parte decree—Subsequent suit—Paramount title, 
whether can be pleaded. 

A decree for foreclosure passed ex parte agaiust 
a person joined as defendant on the solo ground that 
ho is in possession of the mortgaged property does 
not operate a9 res judicata so as to prevout him or 
his transferee from setting up a title paramount in 
a subsequent suit, where there has been no express 
adjudication on the question of titlo, though the final 
deciee orders delivery of possession and possession 
has been accordingly delivered. [p. 83, col. 2; p. 84, 
cols. 1 & 2; p. 85, col. 2; p. 86, col. 1; p. 8$, col. 1 ] 

Appeal from the remand order, dated the 
5th October 1^17, passed by the District Judge, 
Eiat Berar, Amraoti, in First Appeal No. 79 
of 1917. 

FACTS appear from the following Order 
of Reference made by 

Mittra, A J. C .—(June 2bth, 1918).— 
The plaintiff sues for possession of a 
halt share in Survey No. 38 on 
the basis of a sale deed executed by 
the defendant Malai on the 14th April 1914. 
The defendants Nos 2 and 3 obtained in 
Suit No. 56 of 1913 an ex parte conditional 
deoree for foreclosure on the 28th April 
1913. To this suit Malai was made a party 
defendant, apparently on the allegation that 
she was iD possession of the mortgaged 
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property, and a deoree passed against her. 

A final deoree for foreclosure was passed 
on the 17th October )914, which direoted 
delivery of possession of the property against 
all the defendants. Possession was delivered 
on the 26th November 1914. The suit 
was dismissed by the Monsif on the ground 
that the former suit operated as res judicata. 
This deoree has been reversed by the Dis¬ 
trict Judge, East Berar, following the 
decision of this Court in Hanumansingh v. 
Mannulal (1). This decision is questioned 
before me, and it is urged that Mr. 
Skinner's ruling is inconsistent with the 
later Privy Council ruling in Mahomed 
Ibrahim Hossein Khan v. Ambika Pershad 
Singh (2». On the other band tie cafe of 
Hanumansingh v. Mannulal (1) has been 
recently followed by Sir Henry Stanyon in 
Second A ppeal No. 375 Bof l9lo[ Kundanmal 
v. Kamiram ]. I think it is necessary to refer 
to a Benoh the following qaestion:— 

Whether a deoree for foreclosure passed 
ex parte against a person who is impleaded 
on the sole ground that he is in possession 
of ihe mortgaged property operates as res 
'judicata so as to prevent him or his 
transferee from setting up a title paramount 
in a subsequent suit. 

The record is submitted to the Judicial 
Commissioner for orders. 

The Judioial Commissioner ordered as 
follows:— 

“The reference made by Mr. Mittra, A. J. 
C., will be heard and decided by a Bench com¬ 
posed of the Judioial Commissioner, Batten, 
A. J. C.,and the referring Judge himself ” 
Messrs. M. V. Joshi and V. V. Ohitale, for 
the Appellant. 

Dr. H. S. Qour and Mr S. Y. Deshmukh , for 
Respondent Nos. 1 and i 

OPINION OF THE FULL BENCH. 

Drakk-BrOCkman, J. C. —(February 26th, 
1919),—The question referred to the Fnll 
Benoh as stated in the opinion of Mittra, 
A. J. C., requires to be narrowed down in view 
of the particular faots which have to be 
considered and may be thus stated: — 

“Whether a deoree for foreclosure passed 

ex parte against a person joined as 

(1) 8 Ind. Cas. 1121; 0 N. L. R. 156. 

(2) 14 Ind. Cas. 4W6; 39 C. 527; 11M.L. T. 265; 
(1912) M. W. N. 367; 9 A. L. J. 332; 14 Bom. L. It. 
280; 16 0. W. N. 605, 15 C. L. J. 411; 22 M. L. J. 468, 
39 I. A. 68 (P. C,). 


defendant on the sole ground that he is in 
possession of the mortgaged property operates 
as res judicata, so as to prevent him or 
his transferee from setting up a title 
paramount in a subsequent suit where there 
has been no express adjudication on the 
question of title, though the final deoree 
orders delivery of possession and possession 
has been delivered thereunder.” 

The faots are fully stated in the opinion 
of Batten, A. J. C., which I have had the 
advantage of reading. What has to be deter¬ 
mined is whether Musammat Malai both might 
and ought to have advanoed in the previous 
suit the plea that she had a title paramount 
to the mortgage on the foot of whioh the 
suit wa9 brought That she must be dealt 
with on the same footing a9 if she had 
appeared in answer to a summons is conceded 
That if she had appeared and set up that 
title as a defenoe to the suit she would 
have obtained a decision as t j its validity, 
is mor6 than doubtful in view of the decision 
cf the Privy Council in Nilakant Banerji v. 
Suresh Chandra Mullick (3) aud of the views 
taken in J lggeswar l/utt v. Bhuban Mohan 
Mitra (4) and Qobnrdhan v. Manna Lai (5 ). 
On this ground alone, I think it may safely 
be held that we should not declare it to 
have been the duty of the woman to have 
raised the question of her paramount title. In 
Henderson ?. Henderson(6) the Vice-Chancellor 
stated the rule in questions of the 
present kind to be as follows : — 

“Where a given matter becomes the subjeot 
of litigation in, and of adjudication by, a 
Court of competent jurisdiction, the Court 
requires the parties to that litigation to 
bring for ward their whole case, and will nit 
(exoept under special oiroumstanoes) permit 
the same parties to open the same subjeot 
of litigation in respect of a matter whioh 
might have been brought forward as pait 
of the subjeot in context, but whioh was not 
brought forward, only because they havr, 
from negligence, inad vertenoe, or ev^n 
accident, omitted part of their oa :e. The plea 
of res judicata applies, exoept in speoial oases, 
not only to points upon whioh the Court 
was actually required by the parties to form 

(3) 12 C. 414 (P. C.) ; 12 I. A. 171; 9 Ind. Jur. 439; 
4 Sur. P. C. J. 685; 6 Ind. Deo. *N. s.) 281. 

(4) 33 C. 425; 3 C. L. J. 205. 

(5) 46 Ind. Cas. 659; 40 A. 584; 16 A. L. J. 639. 

(6) (184 i) 64 R. R 213 at p. 223; 3 Hare 100, 67 
E. R. 313. 
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an opinion and pronounce a judgment, but 
to every point which properly belonged to 
the eubjeot of litigation, and whioh the 
parties, exeroising reasonable diligence, might 
have brought forward at the time.” 

It being settled law owing to the decision of 
the Privy Counoil in Kameswur Pershad v 
Rajkumari Button Koer (7) that it depends 
upon the particular faots of eaoh oase whether 
a matter ought to have been made ground 
of defence or attaok in a previous suit, oan 
we safely hold that Malai, if she had 
appeared in 1913, ought to have set up the 
title relied on in the present litigation 
when it is at least highly improbable that 
any inquiry into that plea would have been 
undertaken^ It may be said that the Court 
might have improperly gone into the 
question and oome to a deoision that the 
title alleged was unproved. This, however 
does not seem to me to be a good reason fo^ 
laying down that Malai was bound to invite 
an adjudication by setting up her title, and 
muoh less for laying down that she must 
now be treated as having had a deoision 
adverse to that title recorded against her. 


I he decision of the Privy Council in 
Mahomed Ibrahim liossein Khan v . Amhika 
Pershad Singh (2) is not really a pposite . 

I here a point which might have been raised 
by a prior mortgagee joined as defendant 
in previous suits brought on foot of later 
mortgages was held to be res judicata by 
reason of his failure to raise it in those 
emts. Seotion 85, Transfer of Property Aot 
was in force when all the snits were 
instituted, and under that seotion the 
prevailing view was that a prior mortgagee 

was a necessary party to a suit for sale or 
foreclosure by a puisne mortgagee: see 
Lakhrmchand v. Qanpati (81 and Ohulaji v 
Fakir Shah (9) I agree with Batten, 
A. J. C„ that in the peouliar oiroumstanoes of 
this case Malai cannot be regarded as 
having lost by reason of the final 

in the suit of 1913 any possession other 
than auoh as she would have had nn A 
title affected by the mortgage 0D l fh- u 
that decree was based. I would accordingly 


(7) 20 C. 79 (V. C.); 19 I. A. 2 
24'; 10 Ind. Dec. (s. s.) 53. 

. (8) 14 C. P. L. IJ. 177. 
kL(9H7C. P. L. K. 139. 


H* 6 Sar. P, 
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answer the question referred to us in the 
negative. 

Batten, A. J. C .—{February 22nd , 1919).— 
I he question referred for deoision to the Full 
Benoh has been put in the following terms: — 
v\ hether a decree for foreclosure passed 
ex parte against a person who is impleaded on 
the sole ground that he is in possession of the 
mortgaged property operates as?es judicata so 
as to prevent him or his transferee from setting 
up a title paramount in a subsequent suit.” 

An answer in the affirmative to the 
above question would involve a disagree¬ 
ment with the deoision of Skinner, A. J. C., 
in Hanumansingh v. Mannulal (i), whioh has 
been followed by Stanyon, A, J. C., in 
Kundanmal v. Karniram (Seoond Appeal No. 
375-B of 1916). The following is the head- 
note of the reported oase :—"if a person 
joined as defendant in a mortgage suit has 
a title paramount to that of the mortgagor, 
he is not bound to set up suoh a title by 
way of defenoe to the mortgage suit and 
his omission to do so will not, therefore, 
render the question of his title res j udicata 
against him.” It is desirable to oonsider 
the question with regard to the faots of 
the present oase. The plaintiff sues for 
possession of a half share in survey No. 38 
on the basis of a sale-deed exeouted by the 
1 st defendant, Musammat Malai, on the 14th 
April 1914. in Suit No. 56 of 1913 the 2nd 
and 3rd defendants obtained an ex parte 
conditional decree for foreclosure on the 
28th April 1913. According to the allega¬ 
tions of the plaintiffs in that suit the then 
1st defendant Ranu exeouted a mortgage 
deed in their favour and the plaintiffs 
sued for foreclosure of the mortgage. 
Paragraph 4 of the plaint ran as follows :— 
"Defendant No. 3 (Akya) has taken on 
lease from defendant No. 2 (Musammat Malai) 
one of the mortgaged fields, namely, Survey 
No. 38, subsequently to the plaintiffs' 
mortgage and as this field is in possession of 
defendant No. 3, they have been impleaded as 
defendants in this suit.” 

The prayer was for a foreclosure decree 
in the ordinary terms and for possession. 
None of the defendants appeared and an 
ex parte preliminary decree for foreclosure 
was passed against all of them, whioh was 
followed in due course by an ex parte final 
decree against all of them. The final decree 
contains a direction that the defendants 
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shall put the plaintiffs in possession of the 
property. 

In the present suit the plaintiff’s ease 
is that the field was originally the pro¬ 
perty of Malai’s husband Ramji, and that 
on his death it beoame the property of 
Malai. The first Court held that the 
plaintiff was estopped by the principle of 
res judicata from contesting the validity 
against Malai of the foreclosure deoree 
obtained by the 2od and 3rd defendants 
against Malai, beoause Malai ought to have 
raised the plea that she was net a necessary 
party to the foreclosure suit. On appeal 
the District Judge reversed the decision 
of the lover Court and remanded ths 
suit for deoision on its merits. The learn¬ 
ed District Judge followed the reported 
case cited above. 

In appeal it is urged that it wa9 
deoided in the former suit that Malai was 
liable to be foreclosed merely beoause 
she was in possession through her tenant 
and a deoree for foreclosure and possession 
was passed aosordingly: the deoision may 
be inoorreot, but it is binding on Malai 
for the Court - which passed the deoree 
had jurisdiction to pass it. It is oonoeded 
by the learned Counsel for the respondents 
that the fact that the deoree was e.t parte 
makes no difference. 

The question whether Malai had a 
paramount title whioh was not in any 
way affeoted by the mortgage was not put 
in issue in the former suit and was not 
deoided. If the question is ies judicata 
against Malai and her transferee, it oan 
only be beoause of explanation IV to sec¬ 
tion 11, Civil Procedure Code. This ex¬ 
planation runs as follows:— 

“Any matter whioh might and ought to 

have been made ground nf defence or 
attack in snob former suit shall be deemed 
to have bzen a matter directly and sub¬ 
stantially in issue in such suit. 

1 do not think it necessary to express 
an opinion whether the Court in a mort¬ 
gage suit has jurisdiction to deoide a 
question of adverse title set up in such 
a suit. I will assume for the purposes of 
this case that the Court may go into suoh 
a question. It is undoubtedly the law that 
the Court need not go into a question o 
the paramount title of a party claiming 
adversely to the mortgagor, unless one o 


the parties to the suit invites suoh an 
enquiry. To deoide whether Malai ought 
to have set up a paramount title as a 
defence within the meaning of explanation 
IV, we have to see what was the nature 
of the suit. The plaintiffs did not expressly 
allege that Malai was joined beoause 
she set up a paramount title; they merely 
said that she was in possession through 
her tenant and was, therefore, entitled to 
redeem the mortgage sued upon and was 
liable to bs foreclosed. The suit was 
brought in the form of an ordinary mort¬ 
gage suit for foreclosure and we must 
not read into the plaint more than what 
is found there. We must assume, in my 
opinion, that the then plaintiffs believed 
Malai to be in possession in consequence 
of some interest in the mortgaged property 
liable to be affeoted by the mortgage given 
by Ranu. We cannot assume, that the 
plaintiffs meant that in spite of having 
an interest not liable to be so affeoted 
she was nevertheless liable to be foreclosed. 
To such a olaira it oannot. in my opinion, 
be said that Malai ought to have pleaded 
her paramount title whioh was not alluded 
to by the plaintiffs. 1 consider that the 
foreclosure deoree was not a deoree to 
the effect that beoause she held a para¬ 
mount title she was liable to be fore¬ 
closed. The decree would be res '•udicita 
against her as far as it goes. She would 
be estopped by the rule of res judicata 
from setting up any title whioh oould 
possibly be affeoted by the mortgage. She 
has lost any right to possession whioh 
she might have had under a title in any 
way oonneoted with the mortgage. But 
she is not estopped from setting up any 
paramount title or her right to posses¬ 
sion under suoh title, since in the form9r 
suit a9 brought by the then plaintiffs her 
rights under any paramount title were not 
brought before the Court. 

The question referred for deoision to the 
Full Benoh should, with reference to the 
oiroumstanoes of the oase before us, be 
amplified so as to read as follows:— 

“Whether a deoree for foreclosure passed 
ex parte against a person who is impleaded 
on the sole ground that he is in posses¬ 
sion of the mortgaged properly operates 
as res judicata t so as to prevent him or 
his transferee from setting up a title 
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paramount in a subsequent snit, where 
there has been no express ad indication on 
the question of title, though the final 
decree orders delivery of possession and pos- 
session has been accordingly delivered.” 

For the reasons given above I would 
answer the question in the negative. 

Mittr*, A J. G.—The question referred 
for decision to the Full Bench has been 
formulated in the following terms: whether 
a deoree for foreclosure passed ex parte 
against a person who is impleaded on the 
sole ground that he is in possession of 
the mortgaged property operates as res 
judicata, so as to prevent him or his 
transferee from setting up a title para- 
mount in a subsequent suit. The point 
which oalls for a deoision in the case is, 
however, somewhat narrower, and the 
question referred may be modified by the 
addition of the following words: “where 
there has been no express adjudication on 
the question of title, though the final 

deoree orders delivery of possession and pos- 
session has been accordingly delivered ” 

This reference has been made in IZ' 9 . 
quence of the dcoisicn of Skinner, A. J. C , 
in Hanumansingh v. Manr.ulal ( 1), which 
has been lecently followed by Sir Henry 
Stanyon in Kundonmal v. Karniram 'Seo'rd 
Appeal No. 375 B of 1916). The head- 

note in the reported case is to the follow- 
mg effeot: — 

If a person joined as defendant in a 

mortgage suit has a title paramount to 

that of the mortgagor, he is not bound 

to set up such a title by way of defenoe 

to the mortgage suit and his omission to 

to do so will not, therefore, render the 

question of h.s title res judicata against 
him.” 

The defendant there was a purchaser 
from three brothers, one of whom had exe¬ 
cuted the mortgage deed sued upon. 
After the foreclosure deoree he was allow¬ 
ed to. set up his paramount title to a 
two third share in a subsequent suit 
though neither the deoree nor the proceed¬ 
ings had made any reservation in favour 
of such title, 

Tie foreclosure dr cree in the present case 
was pawed ex parte a gainst the present 
plaintiffs predecessor in interest, Musammat 
Mala., and notwithsianding this the plaintiff 
sues for possession cf one of the fields fore¬ 


closed. It is net contended that summons 
*;as not duly served on her. As posses- 

sion in execution of the deoree was delivered 

to the mortgagees long before the present 
‘-mt, the time for setting aside the ex parte 
decree has expired, and the deoree may 
now be regarded as final. It is not 
suggested in the argument at the Bar that 
the faot of the deoree being ex parte makes 
any difference to the deoision of the case. 

. heha,f of the plaintiff-respondent it 
is contended that there was really no deoree 
against his predecessor. This argument 
is based upon the faot that in the printed 
form of the deoree the word “defendant” 
appears in the singular number in some 
places, but on reading the judgment and 
the proceedings, it is perfectly obvious that 
the deoree was passed against all the 
defendants in that suit. Moreover, this is 
a question not referred to the Full Bench. 

It is urged that Malai was not a proper 
party to the previous suit for foreclosure, 
that the mere allegation that she was in 
possession of the mortgaged property did 
not disclose a oause of action against her, 
and that her paramount title was outside 
t e eoope of the suit. It cannot, however, 
e denied that the Subordinate Judge who 
ecid^d the case had jurisdiction to do so. 

It was fi r him to decide who is a proper 
party, whetler a oauee of action has been 
ncljt-ed and whether a decree, and what 
dro ee, should he passed. Whether he 
aH deeded rightly or wrongly does 
nof affect the o«se. It is conceded 
t at an erroneous deoision will operate as 
res judicata. It is not open to the Court 
in a subsequent suit to review such find¬ 
ings as are expressly recorded or which 
follow by neoessary implication from the 
deoree. Therefore, the previous decree 
rau^t be deemed to have held that Malai 
on the ground of her possession of the 
mortgaged property was a neoessary party, 
that she had a right to redeem and was 
liable to foreclosure and to dispossession 
upen foreclosure. 


It is, however, clear that Malai’s paia- 
mou^t title was not expressly within the 
soo. e of the suit as framed, nor was there 
an express decision on it. Now the question 
is whether, in view of the faot that she 
must be deemed to have been properly 
made a party and the farther fact tfcflt 
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the relief asked for inoluded delivery of 
the property mortgaged, she was or was 
not bound to set up her title. In other 
words, whether explanation IV to section II 
of the Civil Procedure Code applies to the 
ca^e. 

When I made the reference my attention 
was mainly direoted to a considera¬ 
tion of the questions whether the Court 
was competent lo go into the matter of 
title and whether the Court ought to have 
decided it if raised by a defendant. There 
can be no doubt that the Court in a 
mortgage suit has jur sdiotion to decide a 
question of adverse title set up in suoh 
a fnit. Joggcswar Vutt v. Bhutan Mohan 
Mitra (41 is a dear authority in favour 
of thi8 view. Io a recent Allahabad case, 
Qobirdhan v. Manna Lai (5), Banerji and 
Abdul Raorf, JJ., are reported to have said 
that a puisne mortgagee claiming to . be 
owner of part of the mortgaged property 
could not set up his paramount title in 
the mortgage suit. If this is taken literal¬ 
ly, it is opposed to the Caloutta case 
cited there as an authority in support of 
their Lordships’ view. But I think the 
learned Judges meant no more than this, 
that the defendant could not insist upon 
a final decision on suoh a question of title. 

Whether a Court ought to deoide such 
a question when raised by a defendant 
who is a proper party to the mortgage 
suit, is a matter on which there may be 
difference of opinion. But it cannot be 
denied that ever siroe the deoision of the 
Privy Couroil in Nilakcnt Bantijt v. 
tiuresh Chandra Mullick CD, our Courts 
have placed a res'rioted construction as to 
the scope of the inquiry in a mortgage 
suit The Privy Counoil deoision was with 
reference to a defendant who did not seek 
to redeem the mortgaged property. Although 
there is no statutory bar to the determina- 
tion of a question of title raised by a 
defendant who is properly made a parly 

to a suit, and although there is no authori¬ 
tative deoision laying down what should 
be done in suoh a case, the praotioe of 
the Court has been to regaid suoh question 
as foreign to the mortgage suit. The two 
local judgments cited before impliedly 
recognise this practice. Whether that 
practice should in future be supported is a 
question not before us now, and if I had tul y 
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appreciated the importance of this, I would 
not have made the reference. The proper 
occasion for deciding that % point will be 
when it arises in the mortgage suit itself. 

The praotioe being as I have stated, the 
question now for deoision is whether the 
fact that the defendant did not set up her 
paramount title in the mortgage suit 
brings the case within explanation IV to 
seotion 11. In deciding whether a ground 
of attack or defence ought to have been 
raised, regard must be had to the practice 
of the Court which probably i» tlaenced 
the conduct of the parlies and their Pleaders. 
If suoh a title had been set up and Malai 
had not claimed to redeem the mortgage, 
she would have been discharged from tho 
suit. If she had been interested in a part 
of the mortgaged property as tho repre¬ 
sentative of the mortgagor and olaimed 
title to another part of it, the Court might 
have either finally deoided the question of 
title cr left it open for future adjudica¬ 
tion. This being in tho discretion of the 
Court in view of the praotioe above stated, 
the Court was not bound to deoide the 
question finally. There is no oeriainty that 
“the necessity for the present suit 

would have been avoided.” This is the 

test which Mookerjee, J., interpreting the 
Privy Cc unoil decision in Sri Qopal v. 

Hrthi Singh (10) lays down in Surjiram 
Mar war i v. Barhamdeo F’ersad (11). To hold a 
matter as finally deoided when it has not 
been actually deoided ar d when it need 

not have been so deoided in view of cur 
praotioe, is to unduly extend the dootrine 
of constructive res judicata beyond its proper 

limits. 

The plaintiff did, no doubt, ask for posses¬ 
sion in the previous suit, but it was only 
as consequential relief upon the relief by 
way of foreclosure. There was no prayer 
for possession upon the determination of a 
question of an adverse title. Under 
Order XXXIV, rule 8, there was an order for 
delivery of possession. The effect of the 
decree was that the defendant was debarred 
of all right to redeem the mortgage, and 
the right of the mortgagor, as it existed 
at the date of the mortgage, passed to the 
mortgagee free of all olaims for further 

(10) 24 A. 429 (P. C.); 1 Bom. L. It. 827; G C. W, 
N. 8'T; 29 I. A. 118: 8 Sar. I*. 0. .1. ^93. 

(11) 1 C. L. J. 337* 
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redemption by all persons made parties to 
the suit. It did not affeot the title of 
the defendant so far as it was not derived 
from the mortgagor and so far as it was 
adverse to both mortgagor and mortgagee. 
If a person is properly made a parly and 
a question of title to the mortgaged 
property is left undetermined, then the 
proper order, no doubt, is to leave the 
person in possession undisturbed until the 
question of title is finally deoided. In 
suoh a case, if the mortgagee had asked 
for possession upon foreclosure and suoh 
possession was disallowed, it oould not be 
held that (he oase came within explana¬ 
tion IV to section 11 of the Civil Pro¬ 
cedure Code, so as to bar him from 
raising the question of title afterwards, 
for the relief that was refused was a 
relief consequential upon foreclosure and 
not consequential upon the determination 
of the question of title. But the Court 
had to pass some summary and provi¬ 
sional order with regard to possession and if 
it erroneously passed an order against the 
defendant as in this oase, suoh order oannot 
be regarded as a final determination of 
the question of title. Whether this summary 
order shifts the burden of proof upon the 

party against whom it is passed need not 
be deoided now. 

For these reasons my answer is that the 
suit is not barred by res judicata. 

On the 2oth February 1919 the reoord was 
sent back to the referring Judge with the fol¬ 
lowing remarks:— 

‘The Judges constituting the Full Bench 
having been unanimously of opinion that 
the question referred to for their deoision 
should be answered in the negative, the 
oase with the opinions recorded is remitted 
to the referring Judge for disposal.” 

FINAL JUDGMENT. 

Mittra, A. J. C. — (February 27th, 191U)._ 

In aooordance with the unanimous opinion 

of the Full Benoh, I hold that the suit 

is not barred by res judicata. The result 

is that the ^appeal fails’and is dismissed 
with costs. 

Appeal dismissed. 
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°UDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 336 of 1918. 

April 16, 1919. 

Present :—Pandit Kanhaiya Lai, J. C. 

GANG A PRASAD —Plaintiff—Appellant 

versus 

HA1AT MOHAMMAD and others — 
Defendants—Respondents. 

Principal and surety - Surety, liability of , extent of 
Principal contract found to be void, effect of. 


r i i * • of a surety is co-extensive with that 

of tho principal debtor, except in so far as the 
contract may otherwise provide. In other words, 
tho quantum of the obligation of a surety is the 
same as that of the principal debtor, whether ho 
signs the document executed by the latter as a 
surety or as a co-executant, unless there is a contract 
to tho contrary. It does not, however, follow that 
a surety can never be liable where the principal 
debtor cannot be held liable. Tho creditor can 
fall back on the contract of indemnity and enforce 
the liability of the surety, if the contract entered 
into by the principal debtor is found for any reason 
to be void or voidable, [p. 89, col. 2.] 

.If. and U. mortgaged certain separate and distinct 
properties in favour of the plaintiff, but there was 
a condition in the mortgage-deed that the property 
mortgaged by H. would not be liable till for any 
reason the mortgage-money was found to bo not 
recoverable from tho property mortgaged by Af. It 
was found that Af. was of unsound mind at tho time 
of tho execution of the mortgage-deed: 


Held, that tlie property mortgaged by 

the circumstances liable for the mortgage 
89, col. 1.1 


H. was in 
debt, [p, 


Appeal against the decree of the District 
Judge, Luoknow, dated 25th June 1918, con¬ 
firming that of the Probationary Munsif, 
Lucknow, dated 13th December 1917. 

Babu Fshwari Prtsad, for the Appellant. 

Mr. 8. N. Roy, for Respondent No. 1. 

Mr. P. 0. Oupta, for Respondent No. 6. 

JUDGMENT.—This appeal arises out 
of a suit brought by the plaintiff- 
appellant for the recovery of money due 
on a deed of mortgage purporting to have 
been executed by Musahib Ali and Hayat 
Mohammad. The property mortgaged by 
eaoh of these mortgagors was separate and 
distinct, but there was a condition in the 
mortgage deed that the property mortgaged 
by Hayat Mohammad would not be liable 
till for any reason the mortgage money 
was found to be not recoverable from the 
property mortgaged by Musahib Ali. As a 
matter of faot the money, for which the 
mortgage was made! was borrowed by 
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Musabib Ali, and though Hayat Mohammad 
was a oo executant, he was in sub'tanoe 
a surety, who had hypothecated his property 
in order to indemnify the plaintiff in oase 
he was unable to recover the mortgage mouey 
for any reason from the property mortgaged 
by Musahib Ali. 

The Courts below dismissed the olaim. 
Their finding is that Musahib Ali was of 
unsound mind on the date when the above 
mortgage was made and that no relief 
oould be granted against Hayat Mohammad, 
because under the terms of the mortgage, 
he was to be made liable if the property 
mortgaged by Musahib Ali was found to be 
insufficient to satisfy the money due on the 
mortgage. 

On behalf of th9 heirs of Musahib Ali 
the genuineness of the mortgage-deed was 
disputed. The Court of first instanoe found 
that its du9 execution was not proved but 
the finding of the lower Appellate Court is 
to the contrary. Hiyat Mohammad, more¬ 
over, admitted having exeouted the mort¬ 
gage-deed. The refusal of the Court below 
to enforoe the mortgage against the property 
hypothecated by him rests on a very weak 
basis, The mortgage deed does not say that 
the property mortgaged by Hayat Mohammad 
was to be liable only in oase the property 
mortgaged by Musahib Ali proved insuffi¬ 
cient to satisfy the mortgage-money. The 
liability of Hayat Mohammad was contin¬ 
gent on anything happening which might 
prevent the realization of the mortgage- 
money from the property hypothecated by 
Musahib Ali. The contingency is not con¬ 
fined to the oiroumstanoes referred to by 
the Court below. The medical evidence 
adduced in the oase shows that from before 
the date of the execution of the mortgage, 
the mental condition of Musahib Ali was more 
or less precarious. The Sub-Registrar, who re¬ 
gistered thedooument, thought that he was of 
sound mind. The plaintiff had probably some 
apprehensions on the point, for he got a 
surety to mortgage his property as aoo-exeout- 
ant with Musahib Ali before be lent money 
to the latter. The concurrent findings of the 
Courts below, the correctness of which oan- 
not be challenged here, go to show that those 

apprehensions were justified. 

A oontraot made by a person of unsound 
mind is legally void, but that fact does not 


discharge a surety. The liability of a surety 
is co extensive with that of the principal 
debtor, exoept in so far as the oontraot may 
otherwise provide. In other words, the 
quantum of the obligation of a surety is the 
same as that of the principal debtor, whether 
he signs the dooument exeouted by the latter 
as a surety or as a oo executant, unless there 
is a oontraot to the contrary. It does not, 
however, follow that a surety oan never be 
liable, where the principal debtor oannot be 
held liable The oreditor oan fall back on 
the oontraot cf indemnity and enforoe the 
liability of the suiety, if the contract entered 
into by the prinoipal debtor is found for any 
reason to be void or voidable. In Kashiba v. 
Shripat Narshia (1) it was accordingly held 
that a surety to a bond passed by a minor for 
moneys borrowed for purposes of litigation 
not found to be necessary was liable to be 
sued on it, whether the oontraot of the minor 
was considered to be void or voidable. In 
Debendra Nath Dutt v. Administrator-General 
of Bengal (2) a person who stood surety for 
anadministrator to whom Letters of Adminis¬ 
tration had been granted was held liable, 
though the Letters of Administration granted 
to him were subsequently revoked on the 
ground that they had been obtained by 
fraudulent misrepresentations. The surety in 
that oase was found to have been unaware of 
the fraud committed by the person for whom 
he stood surety; but their Lordships of the 
Privy Counoil held that the surety-bond did 
not become void, when the Letters of Admi¬ 
nistration were canoelled and the surety 
continued to be liable for the aots and de¬ 
faults of the administrator, so long as the 
Letters of Administration were in force. 
The plaintiff is, therefore, entitled to enforce 
the mortgage made by Hayat Mohammad. 

The appeal is allowed and the olaim of the 
plaintiff decreed with costs and future inter¬ 
est at 2 per cent, per mensem from the date 
of the suit till six months from this date, after 
which further interest shall cease. The deo- 
ree will be passed against the property mort¬ 
gaged by Hayat Mohammad and will be 
framed in terms of Order XXXIV, rule 4, of the 
Code of Civil Procedure. Six months’ time 
will be allowed for payment. The suit will 

(1) 19 B. 697; 10 Ind. Dec. (n. s.) 466. 

(2) 36 C. 955; 10 Bom. L. It. 618; 12 0. W. N T . 802; 
(P. C.); 35 I. A. 109; 14 Bur. L. R. 197; 4 M. L. T- 
21} 18 M. L. J. 367; 8 C. L. J. 94. 
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be dismissed as against defendants Nos. 2 to 
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6, who in the oiroumstanoes of the case will 
bear their own oosts throughout. 

Appeal allowed. 


arrears of 
iff is that 
raiyats in 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2980 

of 1912. 

May 19, 1914. 

I resent: — .lustioe Sir Asutosh Mockerjee, 
Kt., and Mr. Justice Beaohoroft. 

Maharaja JAGADINDRA NATH ROY 
— Plaintiff—Appellant 
versus 

MOHENDRA NATH MOZUMDAtt and 

, OTHERS-DEFENDANT*— R ESP0N DENTS. 

Bengal Regulation VII of 1822, k. 9—Settle¬ 
ment Officer, power of, to record fair rent—Landlord, 
whether con claim enhanced rent recorded by Settle¬ 
ment Officer—Suilfor recovery of enhanced rent, whether 
can be treated as one for enhancement of rent. 

Section 9 of Bengal Regulation V II of 1«22 does 
not authorize the settlement authorities to enhance 
the rent payable by raiyats Consequently a landlord 
cannot claim rent at the rate recorded by the 
Settlement Officer as the fair rent payable by cul¬ 
tivators. [p. 91, col. 2.] 

It is well settled that a Settlement Officer under 
Regulation VII of 1822 does not settle rent but 
records rates of rent existing in the village. fp 91 
col. l.j r ' ’ 

Where a suit for recovery of enhanced rent, 
instituted on the theory that the rent payable by the 
defendants had been lawfully enhanced' as a result 
of proceedings under Regulation VII of 1822, is 
found to be unfounded and is successfully contested 
by the tenant defendants, the suit ’ cannot be 
treated as one for enhancement of rent, inasmuch as 
to do so would be to entirely alter the scope of the 
suit. [p. 91, col. 2] 

Appeal against the decree of the District 
Judge, Nadia, dated the 12ch July 1912, 
affirming that of the Subordinate Judge’ 
Nadia, dated the 17fh July 1911. 

Babus Dwarka Nath Chakrabutty, 

Kanta Bhattacharjee and Jotindra 
Lahiri , for the Appellant. 

Babu Tarakchandra Chakrabutty 
Babu Upendra Narain Bagchi, for the Re* 
spondentu. 

JUDGMENT.—This is an appeal by 
tb© jlairtiff in a suit for recovery of 


Rama 

Nath 

for 


* — 
to reoover arrears 
defendants oontend 


rent. The case for the plaint- 
the defendants are oooupaEoy 
respect of a large tract of 
land within his estate which was last 
settled with him by Government fora 
period of 10 years from 1st April 1909. 
} 16 P la,nt,ff alleges that the rent payable 
p i tb ?n 1 defen ^ ants has been fixed at 

. 1.659-13 0 in the settlement proceed¬ 

ings, and he claims 

at that rate. The 

that the rent was payable at the annual 
rate of Rs. 1,239 9 12 */,. that such rate 
f a ' 9 I10t een affeoted by the proceedings 
0t , the settlement authorities and that 
whatew was doe has been paid to the 
landlord. The Courts bslow have con¬ 
currently dismissed the suit. 

On the present appeal it has been argued 

l ol T Gr 8eotion y of Regulation VTI of 
the renfc Payable by the defendants 
was, as a result of the settlement pro¬ 
ceedings, enhanced to Rs. 1,659-13 0 per 
annum, in our opinion there is no founda- 
ion w atever for this contention. Sec- 
ion of the Regulation prescribes the 
mode of investigation by Collector* who 
are called upon to make a revised settle¬ 
ment The first paragraph of the first 
o ause of that section is in thise terms: 

U shall be the duty 0 f Collectors and 
o er c Hers exercising the powers of 
0 . e ^ cr '*t °n the occasion of making or 
revising settlements of the land revenue, 
to unite, with the adjusiment of the assess¬ 
ment and the investigation of the extent 
and produce of the lands, the objeot of 
ascertaining and recording the fullest possible 
information in regard to landed tenurep, 
e . rights, interests and privileges of the 
various, classes of the agricultural com¬ 
munity. I be second paragraph then pro- 
vi es that the proceedings shall embrace 
6 formation of as accurate a record as 
possi l 0 of all local usages oonneoled with 
an ed tenures aod of various other matters 
specified therein. The last paragraph of 
e . first clause upon which reliance is 
specially placed provides that “the informa¬ 
tion . collected on the points previously 
ment oued shall bs so arranged and re¬ 
corded a9 to admit of an immediate re¬ 
ference hereafter by the Courts of Judi- 
oatura, it beiog understood and declared 
that all deoisions on the demands of t^© 
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Zemindars shall hereafter be regulated 
by the rates of rent and modes of pay¬ 
ment avowed and ascertained at the 
settlement and recorded in the Collector's 
proceedings, until distinctly altered by 
mutual agreement or after full investiga¬ 
tion in a regular suit and all cesses for 
collections not avowed ar.d sanctioned nor 
taken into account in fixing the Govern¬ 
ment jama shall be held illegal and 
unauthorised, unless now or hereafter 
specially sanctioned by Government ” Stress 
is laid on the words “all decisions on the 
demands of Zemindars shall be regulated 
by the rates of rent and modes of pay 
ment avowed and ascertained at the settle 
ment,” and it is argued that this supports 
the view that the effect of an entry by 
the settlement authorities as to the fair 
rent payable by the oultivator has the 
effect of enhancement of his rent. In our 
opinion, the wordp, upon which reliance 
is placed, do not support the contention 
of the appellants. It is well settled that 
a Settlement Officer under Regulation VIL of 
1822 does not settle rent, bat records 
rates of rent existing in the village. This 
view has been taken in a long series of 
oases, Nawab Naz'iri of Beng ri v. Rom Lai 
Qhope (1), D'tUva v. Roj Ooomar Butt 

(2) , Enayctoollah Meah v. Nubo Pcomar Shear 

(3) ’ Ledlie v. • Sreemutty Doorga Mone» 
Dussee (4), Reuwoddeen Mahomed v. Me • 
Alpine (5), Ak<hiy 1 Kumar Dutt v. Sham* 
Oharan 6), Watsm Co. v M.heniro 
Nath. Paul (7) and Zamir Mandal v. Shama 
Oharan Sivgh (8). Reference, bo vever has 
been made to the provisions of section 195 
of the Bengal Tenancy Act to show that 
nothing in the Bengal Tenancy Act, spe¬ 
cially section 23, which provides that 
where an oooupanoy raiyat pays his rent 
in money his rent shall not be enhanced, 
exoept as provided by that Act, oan affect 
the powers and duties of a Settlement 
Officer as defined by any law not expressly 
repealed by the Bengal Tenancy Act. I his 
clause is of no assistance to the appellant, 


(1) 6 VV. R. Act X Rulings, 

(2) 16 W. R. 163. 

(3) 20 W. R. 207. 

(4) 21 W. R. 410. 

(5) 22 W, It. 640. 

(6 • 16 C. 686; S Ind Dec 
(7) 23 W. R. 433. 

(8; 5 M- Caa, 2.,6; 11 C. L 



n.s.) 337. 
J. GC. 


because seotion 9 of Regulation VII of 1822 
does not authorise the settlement authorities 
to enhance the rent payable by raiyats. 

It has finally been argued that the 
Act III cf 1878 B. C. lends some support 
to the interpretation of seotion 9 of Regula¬ 
tion VII of 1822 put forward on behalf 
of the appellant We are of opinion that 
the provisions of that Aot justify precisely 
the opposite inference; it only shows that 
the settlement authorities had, in some 
instances, erroneously undertaken to settle 
fair rents and had thereby enhanced the 
rents payable by tenants, in contravention 
of the provisions of the Bengal Rent Acts 
of 1859 and 1868. 

As a last resourcs, it has been argued 
on behalf of the appellant that the present 
suit may be treated as a suit for enhance¬ 
ment of rent and that the question of the fair 
rent payable by the defendants may be in¬ 
vestigated herein. But it would be obvious¬ 
ly unfair to the defendants to allow the 
plaintiff to treat this suit for rent as a 
suit for enhancement of rent. The suit was 
instituted on the theory that the rent pay¬ 
able by the defendants had been lawfully 
enhanced as a result of the prrceedings un¬ 
der Regulation VII cf 1822. That olaim is 
unfounded and has been successfully contest¬ 
ed. It is too late for the plaintiff now to 
turn round and ask that the scope of the 
suit may be entirely altered. 

The result is that the decree of the 
Distriot Judge i9 confirmed and this appeal 
dismissed with oosts. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeals Nos. 232 and 233 

of 1918. 

April 28, 1919. 

Fresent: — Pandit Kinhaiya Lai, J. C. 
NAROTAV1 PRASAD and others— 
Plaintiffs—Appellants 
versus 

SHANKAR SINGH and other* — 
Defendants— Re <pondents. 

Mortgage— Consideration, failure to pay, effect 0 /— 
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Transfer of Property Act (TV of 1882J, s. 95—Co 
mortgagor redeeming mortgage—Charge, nature of— 
covenant between mortgagor and mortgagee , whether 
can be set up as defence to suit for redemption bg co- 
mortgagor. 

Tho consideration for a mortgage may bo money 
paid or promised to be paid afterwards, [p. 93 

OOXa 2.1 ^ 

A deed of mortgage whereof the consideration is 
promised to be paid afterwards cannot lie held to 
lie without consideration, unless the mortgagee 
expresses h.s unwillingness to keep his promise°or 
has by his conduct disqualified himself from carrying 
out Ins part of tho contract, [p. 92, col 2 ] ‘ * 

A co-mortgagor who redeems a joint’ mortgage is 
entitled to a charge on the mortgaged property 
under section 95 of the Transfer of Property Act 
but he is not entitled to sot up in defence to a suit 
tor redemption a covenant which was only enforce 

able as between the original parties to the trans¬ 
action. [p. 93, col. 2.] 

Appeal against the deoree of the Distriot 

Judge, Hardoi, dated the 14th March 1918 

reversing that of the Munsif, Hardoi’ 
dated the 11th June 1917. * 

Mr. Bisheshyar Hath Srivastava, for the 
Appellants. 

Mr. H. K. Ghose, holding brief of Mr. A. P, 
Sen, for the Respondents. 

JUDGMENT.—These appeals arise out of 
a suit for redemption of a usufructuary 
mortgage effeoted by Lalta Singh, the father 

of Manna Singh, defendant No. 1, in favour 

of Bhau Singh and Rohan Singh, the an. 
oestors of defendants Nos. 5 to 10, in lien of 
Re. 1,500, on the 25th September|1874. Lalta 
Singh died leaving three sons, Manna Singh 
Kesri Singh and BaldeoSingb. * 

On the 27th October 1903, Manna Singh 
made a mortgage of his one-third share in 
the property previously mortgaged by his 
father in lieu of Rs. 500, leaving the entire 
consideration with Ganga Prasad, his mort 

gagee, for payment to the prior mortgagees 
aforesaid in satisfaction of his liability under 
the mortgage of the 26th September 1874 
I be mortgage deed authorised him to take 
possession of that share on redemption. The 
prior mortgage-deed was not, however re- 
deemable till the expiry of 40 years from 
the date of the mortgage or in any month 

other than Jeth. The plaintiffs are the socs 
of Ganga Prasad. 

On th e 21et June 1915, Banke Bebari Lai 
and Sitla Bakheb, whe had purchased the 
share of Kesri S.ngh and a portion of the 
interest of Manna Singh in the mortgaged 
property, tendered Rs. 1.500 to the defend, 
ants Nos. 5 and 6, the legal representatives 
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of the'priormortgagees, under seotion 83 of 
Aot IN of 1882, and obtained possession of 
the entire property mortgaged. The plaint- 
tffs now seek to redeem the one-third share 
of Manna Singh mortgaged with them from 
the defendants Banke Bahari Lai and Sitla 
Bakhah, offering to pay to the latter Rs. 500 
on aooonnt of their one-third share of what 
they had pa,d to the defendants Nos. 5 to 10. 
Ibe Lonrtof 6rst instanoe decreed the olaim 
bat the lower Appellate Court dismissed it. 

1 he ground upon whioh the latter Coart dis- 
mused the suit was that the mortgage held 
by the plaintiffs was without oon^deration, 
and that the plaintiffs were not entitled in 

eqmty to enforce the mortgage by reason of 

their having failed to oiri-y ont their part of 
the oontraot so long. 

The consideration for a mortgage may be 
money paid or promised to be paid after- 
wards. In this case there was a promise to 
pay, in so far as the consideration money was 
e t or payment to the prior mortgagees; and 
so long as the plaintiffs are willing to keep up 
that promise and have Dot disqualified them- 
selves by reason of any conduct of theirs to 
oarry it ont, the deed of mortgage, they held, 
oannofc be deemed to be devoid of oonsidera- 
ion. t 19 not contended that the mortgage 
executed by Manna Singh in favour of Ganga 
1 rasad was fiotitious or oollusive. The only 
question for consideration is whether by 
reason of their failure to pay Rs. 500 to the 
prior mortgagees or their representatives-in* 
interest on aooount of the share of Manna 
oingh in the mortgaged property before the 
defendants BaDke Behari Lai and Silta 
oakhsh redeemed the earn?, the plaintiffs 
are es opped from redeeming that share from 
the persons last mentioned. The first op- 

• . ming the prior mortgage 

ar.ife in June 1915. The contesting defend¬ 
ants, Banke Behari Lai and Sitla Bakhsb, 
so ered the money due to the prior mort¬ 
gagees in that very month. The present 
suit was filed on the 14th November 1916. 

ie money due to the prior mortgagees was 
Rs. 1,500, but only Rg. 500 had been left 
with the plaintiffs by Manna Singh. It is 
stated that the plaintiffs had also purchased 
the one-third share of Baldeo fcingh in the 
mortgaged property, but even if that was so, 
they ooald not have redeemed the mortgage 
without paying Rs. 1,500, unless the mort¬ 
gagees were willing to allow redemption 
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piecemeal. No default or delay can, there¬ 
fore, be attributed to the plaintiffs. 

The mortgage made by Manna SiDgh 
in favour of Ganga Prasad fixed no time 
for the payment of R 9 . 500 to the prior 
mortgagees. In faot it was recognised that 
the prior mortgage would not be redeem¬ 
able till the expiry of 40 years from its 
date, and that the money left with Ganga 
Prasad was to be paid after it became 
redeemable. Before the plaintiffs oould 
take any steps to offer Rs. 500 to the 
prior mortgagees and to ask them whether 
they would allow piecemeal redemption, 
the defendants, Banke Behari Lai and 
Sitla Bakhsb, tendered Rs. 1,50C and 
redeemed the entire mortgage. In the 

application tendering the money, they 
described themselves as the purchasers of 
the one-third share of Kesri Singh,land they 
sought to redeem the entire mortgage in 
that oapaoity. The plaintiffs were not 

entitled to claim any interest under their 
mortgage. They were only entitled to take 
possession and appropriate the profits from 
the date on whioh they obtained redemp¬ 
tion from the prior mortgagees. The exaot 
time when redemption oould be effeoted was 
thus a matter of subordinate interest to 
the mortgagor, for his burden was not 
enlarged, and as explained in Jamshed Kho- 
darain Irani v. Burjorji Dhunjibhai (l) an 
inference that time was of the essence of the 
oontraot would not be justified in the oiroura- 
stanoes. 

The deoision in Husaini v. Iiam. Charan 
(2) does not apply, beoause in that case 
the mortgagee with whom money was left 
for payment to the prior mortgagees took 
no steps for 20 years to redeem the prior 
mortgage, being evidently contented with 
the position that he would get interest at 
the rate stipulated in the mortgage-deed 
on the portion of the consideration money 
aotually advanced by him and be liable to 
aooount for the profits of only suoh portion 
of the mortgaged property over whioh he 
got possession. When the mortgagors re¬ 
deemed the prior mortgages, he turned 


round and sought possession over the remain¬ 
der of the mortgaged property, offering 
to pay what the mortgagors had to pay 
to obtain redemption but the Court refused 
to allow him to enforce the oontract made 
by the mortgagors to deliver possession, 
beoause he had not performed his part 
of the oontraot within a reasonable time. 
In Partab Singh v. Balwant Singh (3) a 
mortgagor was held entitled to reoover from 
the mortgagee damages sustained by him 
in oonsequenoe of the failure of the latter 
to pay the money left with him for the 
redemption of the prior mortgage within 
a reasonable time. Here such delay as 
ooourred was due to the fact that the amount 
left with the plaintiffs was insufficient to 
redeem the entire mortgage, and before the 
plaintiffs oould ascertain from the prior 
mortgagees whotherthey would allow redemp¬ 
tion pieoemeal.the entire mortgage-money was 
offered by the contesting defendants-respond- 
dents, 

It is next urged that a suit for redemp¬ 
tion was not maintainable, because no tender 
was made by the plaintiffs in Jeth as required 
by the terms of the mortgage. The con¬ 
testing defendant8-respondents oooupy the 
position of oo-mortgagors, who had redeemed 
a joint mortgage and in view of section 
95 of Act IV of 1882, whioh holds them 
entitled to a obarge, they are not entitled 
to set up in defenoe a oovenant whioh 
was only enforceable as between the 
mortgagors and the mortgagees. It is 
unnecessary to consider whether the 
contesting defendantsrespondents had, at the 
time of their purohase, an actual notice of 
the mortgage made by Manna Singh in 
favour of the father of the plaintiffs. That 
mortgage was registered. 

The appeals are, therefore, allowed, the 
decree of the lower Appellate Court set aside 
and that of the Court of first instance 
restored with oosts here and of the appeal 
below, the contesting defendants-respondents 
bearing their own oosts therein. 

Appeals allowed, 

(3) 48 lad. Caa. 650; 5 O. L. J. 670. 


(1) 32 lad. Caa. 246; 43 I. A. 26; 30 M. L. J. 166; 
3 L. W. 239; 19 M. L. T. 184; 14 A. L. J. 225; (1916? 
1 M. W. N. 229; 18 Bom. L. It. 163; 23 C. L. J. 358; 20 
C. W. N. 744-, 40 B. 289 (P C.). 

(2) 32 lad. Caa. 341; 18 0. C. 2S0; 3 0, L. J. 488. 
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MADRAS HIGH COURT. 

C.vil Apreal No. 1 of 1918. 

October 8, 1 y 1S 

Present:—Sir John Waljis, Kr„ Chief Jastioe, 
and Mr. Justice Seshagiri Aiyar 

A. N. A. RAMACHANDRA RAO - 
Defendant No. 1— Appellant 

versus 

T B. RAMACHANDRA RAO and ophsrs- 

Plaintiffs anu Defendants Nos. 2 to 5 _ 

Respondents. 

Hindu Law Gift in favour of female-Presump'ion 
—Restraint against alienation, absence of-Absolute 
interest, passing of, to ilonee—Construction of docu 
ment Transfer of Property Act (IV of 

Right of donee to make testamentary disposition of 
properties gifted. 1 3 

There is no presumption that in all cases where 
gifts are made to Hindu females the donors intend 
togive them only estates for life. No d.fference 
shou d be made between a male and a female pro 
vided the words of g.ft are sufficiently clear to 
convey the property. Unless there is an expressed 
or implied qualification to the contrary, the donor 
must he deemed to have conveyed all that he was 
possessed ot in the property granted. If the language 
of the instrument is capable of conferring an estate 
of inheritance, considerations regarding the sex of 
the donee should he discarded. Where, however 
the language is ambiguous recourse can be had tj 
ordinary notions of Hindus, as a rule of construction 
in hading out what the intention of the donor was. 
Lp. 9O, Col. p. 97, col. J.] 

Surujmani v. Rabi Nath Ujha, 30 A. 84- 5 A r I k- 

B J - ' 7 ‘ 10 

,. 6 v 7 C - L * i31 ;d M. L. T. 144; 35 I.A i7 
relied on. ’ 1 *> 

2 ^7 L 7%/^7 d J!l ll ' nSOO i Uooia v - Shewukram, 

2 i. A. 22 VV. K. 40U; «li. L. h. 22b cP. O )• •« 

Sar. P. O. J. 406 and Rad ha Prosad Hu l lick v. folnee 

Mam Dassee, So 0. 8bb ; J 2 0. W..N. 729 ip (J i- 

I. A. lib, 4 M. L. T. 23; 18 M. L. J. 287 5 A.' L J 

4b0; 10 Horn. L . Li. 604; 8 U. L. J. 4*, explained. 

The rule laid down by the Frivy Council in Moidvie 

Mohamcd ijhumsool Hooda v. Shewukram 2 T A 7 

22 W. It. 40* 14 B. L. R. 226 (P. C 3 Sar F C J 

Wo is a rule of constructs to be applied only when 

there is some uncertainty or ambiguity in the 

language of the instrument of gift. [p. y& c Ji 2 i 

Properties in which n Hindu widow h„ an 
absolute estate can bo disposed of by her bv a 
testamentary instrument, [p. 07, co l. 2.J J 

Bhujanga Rauy, Ramayamma, 7 M. 387; R T n d Tnr 
238; ^ ind. Dec. (N. sj *o3; Nunnu Meah y. KHshna 
sami, 14 M. 274; 6 Ind. Deo. (N. a.j 102, not approved 

Appeal against the deoree of the Court 
of the Additional Temporary Subordinate 
Judge, Tanjore, in Original Suit No. 23 
of iyi7 (Original Suit No. 35 of 191*6 on 
the hie of the Tanjore Sub-Court). 

PACTS appear from ihe judgment! 

Messrs. T. H. Ramachandra Ayyar and 
T. S, Narayana Ayyar, for the Appellant — 


lbere is no hard and fast role 
that every deed of gift conveys only a 
limited or l.fe-estate to the donee. It is 
a question of the construction of the instru- 
ment of gift in etch particular oa?e. Where 
the language is clear and unambiguous, and 
there are no restrictions on alienation, an 
absolute esfate passes, whether the donee 
is a male or a female. That is the rule 
of construction laid down by the Privy 

Council in Mouhie Mohamed Shumsool 
JI ooi a v. Shewukram ( I ). 

Sex is no determining faofcor nor a dis- 
qualihoation. 

In the present oase half of the donor’s 
estate is g.ven to the adopted son and the 
other half to his two widows. The widows 
mast be deemed to hive taken a fall estate 
equally with rhe adopted son. it is not 
necessary that the donor should expressly 
empower alienation. The same language 
covers the gift to the adopted sot: see 
Surajmani v. Rabi Nath 0 ha (2). The word 
Inatn, whioh ooours in the deed, shows that 
a grant was made in perpetuity. 

The widow, who took an absolate estate 
under the gift by her husband, was certainly 
competent to dispose of it by Will. See 
1'dieh Ghand v. Rup Ohand (3). 

Ihe Hon ble Mr. K. Srinivasa Aiyangar 
Udvooate-General), for the Respondents.— 
Ordinarily the rule is that a Hindu widow 
takes a limited estate under an instrument 
o gift unless the donor expressly gives a 
airier estate: see Moulvie Mohamed Shumsool 
Hooda v. Shewukram (1). 

Here there are no words giving an 
absolute power to the widows to make 
alienation: see Moulvie Mohamed Shumsool 
Hooda v. Shewukram (1) and Radha Frasad 
Mnllick v. Ranee Mani Dassee (4) where the 
Privy Council lay down the rale in a restrict¬ 
ed form. Also Rirabai v. Lakshmibai (5). 

The personal law of the donee should 
be considered in construing a deed of gift 

H) 21. A. 7; 22 VV. R. 409; 14 B. L. R. 226 (P. C.); 

3 Sar. P. C. J. 405. 

( 2 ) 30 A. 84; 5 A. L. J. 67; 12 C. W. N. 231 (P. C.>; 

18 M. L. J. 7; 10 Bom. L. R. 69; 7 C. L. J. 131; 3 M. 

L. T. 141:35 I. A. 17. 

13) 37 Ind Cas 122; 38 A. 446; 18 Bom. L. R. 900; 

20 M. L. T. 481; 21 C. vv. N. 102; 4 L. W. 597; (1916) 

2 M. W. N. 567; 26 C. L J. 182; 43 I. A. 183 (P. 0.). 

14) 35 C. 896; 12 C. W. N. 729; 35 I. A. 

118; 4 M. L. T. 23; 18 M.L. J. 287; 5 A. L. J. 460; 10 
Bom. L. R. 604; 8 C. L. J. 48 (P. C.). 

(5) 11 B. 573; 6 Ind. Dec. (n. s.) 377. 
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and the instrument should be construed 
with reference to the rules of inheritance 

applicable to the donees. 

Assuming that the widow Tulja Boyee 
acquired an absolute estate under the gift 
deed, it was certainly not competent for 
her to dispose of the property by Will. The 
defendant gets nothing under the Will cf 
Tulja Boyee: see Bhujaugi F.au v. Rama • 
yamma (6) and Nunnu Meah v. Krishnasami 

(7). 

JUDGMENT. 

WiLLlS, C. J.— Coustruing this very deed 

in Appeal Suit No. 74 of lt96, Collins, 
C. J., and Shephard, J., observed: There 

being no indication of intention to give 
a larger estate we must assume that the 
husband intendel that a widow’s estate 
only should pass.” Toe 'rend of the later 
decisions in this Court beginning with 
Sambasivi Ayyirv. Venk itasw ir * Ayyar (S) 
is against making any such assumption, 
and they appear to be supported by the 
judgment of the Judioial Committee in 
Surajmant v. Rabi *ath 0)ha (2), which 
cites with approval a ruling of M'fter, J., 
in Muf-ammat Kollany Kooer v. Luchmee 
Fershad (9) that there is no presumption that 
a gift to a widow means a limited gift. 

We must, 1 thick, take it to be now 
settled, at any rate so far as this Court is 
concerned and until the decisions to which 
I have referred are overruled by higher 
authority, that the rule laid down by the 
Judioial Committee in Moulvi Mohamed 
Shumsool Hooda v. Shewukram (0 is a rule 
of construction to bs applied only when there 
is some uncertainty or ambiguity in the 
languuge of the instrument before the Court. 

The question then is, is there anything 
in the terms of Exhibit III which warrants 
the application of the rule. The opening 
rtoital is to the effect that the settler made 
"the following gifts (Inams)” of the proper¬ 
ties belonging to him on the occasion of 
his adopting as his son a boy of ten years 
of age. There is, first, a gift of chattels 
and money to a maternal nephew, then 
directions that oertain allowances of paddy 
should continue to be paid to two descend- 

(6) 7 M. 387; 8 Ind. Jur. 238; 2 lad. Deo. (n. s ) 
853. 

(7) 14 M. 274; 5 Ind. Deo. (n. a.) 192. 

(8) 31 M. 179; 3 M. L. T. 309. 

tO) 24 W. R. 396. 


ants of his maternal uuoles, that six Brah¬ 
mins ehould be fed daily from the income 
of oertain lands, and that a saffron allow¬ 
ance of Rs. 25 should continue to be paid 
to his sister. Then oomes the disposition 
in favour of the widows. Of the remain¬ 
ing property the adopted boy ‘is to be 
entitled to and enjoy one-half,” “Of the 
remaining halt these two persons, my senior 
wife Sowbagiavati Kamatohi and my junior 
wife Sowbagiavati Tulja shall eaoh take 
a half.” On the language of this 
instrument I have come to the conclusion 
that there is no sufficient reason for cutting 
down the disposition in favour of the widows. 
Hirabai v. Lakshmibai (5) was deoided on 
the view that there is a general presump¬ 
tion that a gift to a woman is only of 
a woman’s estate, though, on the language 
of that dooument whioh was different from 
tne language here, tue i ule of construc¬ 
tion Did down in MuuLvis Mohamed Shum¬ 
sool Hooda v. shewukram (.1) may have been 
applicable, as was held, though with a 
different result, in Seshayya v. Narasamma 
(IU). Sir Charles Sargent, however, in the 
course of his judgment spoke of “the 
extreme improbability that, having adopted 
a son, the testator should have intended 
to give more than a lile-eatate, or, at the 
utmost, a widow’s estate to his wife.” As 
I stated at the hearing, my very general 
impression derived from the oases whioh 
have come before mo is, that there is no 
suoh extreme improbability in this Presi¬ 
dency and my learned brother, whose opi¬ 
nion on buob a point is entitled to muoh 
greater weight, is of the same opinion. I 
oonour in the order proposed. 

Seshaoiri Aiyak, J. — I entirely agree. 
The suit is to recover possession of pro¬ 
perties whioh were last in the enjoyment 
of one Tulja Boyee. Tulja Boyee’s husband 
Ramojee Bavajee adopted plaintiff’s father 
Bavajee. He executed Exhibit iil on the 
6th of August ie>58, by whioh he settled 
one half of his properties upon his adopted 
son and gave the other half to his two 
wives. Tulja Boyee, the junior wife, took 
possession of a fourth share under that 
settlement. 'The defendant claims under 
her Will. 

(10) 22 M. 357; S Ind. Deo. (n. e.) 266. 
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The points for consideration are whether 
Tolja Boyee took an absolute estate under 
Exhibit III and whether she was competent 
to dispose of the property by a Will. 

I shall first deal with a few decisions 
of the Judioial Committee whioh were 
quoted as indicating the principles on which 
an instrument like the present should be 
construed. The learned Advooate General 
relied upon Moulvie Mohamed Shamsool Hooda 
v. Shewukram (1) and Radha Prasad Mullick 
v. Ranee Mani Dassee (4) Mr. riamaohandra 
Ayyar quoted Surajmani v. Rabi Nath Ojha 
(2). In the first two cases the facts were 
almost identical. In both of them the 
father gave properties to his daughter or 
daughters and their children. In both the 
Judioial Committee held that the daughter 
or daughters took only a limited estate 
and pointed out that, in construing Wills 
of Hindus, their ordinary notions as to the 
devolution of property may be taken into 
aooount. In these cases it was clear that the 
daughters and their ohildren could not 
have been regarded as tenants in-oommon, 
beoause the ohildren were not mentioned 
by name and it was as a olass that they 
were referred to. The question, therefore, 
was whether the words “and their children’’ 
should be regarded as mere surplusage or 
whether they should be referred to to ascer¬ 
tain the intention of the donor. Their 
Lordships held that, ordinarily, a Hindu 
would desire that his properties should 
remain in possession of his descendants, 
and that consequently the donor oould not 
have intended to give absolute powers 
of disposition to the daughters. I do not 
think that these judgments are authorities 
for the proposition that in all oases where 
gifts are made to females, a Hindu must 
be deemed to have given them only an 
estate for life. On the other hand the 
decision in Surajamani v. Rabi Nath Ojha 
(2) relied upon for the appellant shows 
that, in the opinion of their Lordships, 
no difference should be made between a 
male and a female, provided the words of 
gifts are sufficiently dear to convey proper¬ 
ty. They quoted with approval the dictum 
of Mitter, J., in Musammat Kollany Kooer v 
Luchmee Pershad (9), wherein the learned 
Judge stated: "We must hold that the 
gift in question was an absolute gift, 

unless it can be shown that, by the Hindu 


[1919 


Law, a gift to a female means a limited 
gift or carries with it the effect of creating 
an estate similar to the ‘widow’s estate’ 
under the law of inheritance. 1 am not 
aware of any such provision in the Hindu 
Law nor have we been referred to any 
authority in support of it.” There can be 
no doubt that the Hindu Law does not 
enunoiate that women as donees oan only 
take an estate for life. The Judioial Com- 
miftee say at the end of page 89*: “No- 
thing has been found in the oontext here 
or the surrounding oiroumstanoes or is 
relied upon by the respondents, but the 
aot that the donee is a woman and a 
widow, whioh was expressly deoided in the 
last mentioned case not to suffice.” The 
oase referred to is Lalit Mohun Singh Roy 
V. Uhukkun Lai Roy (11). If 

we remember 

that Mr. Justioe Mitter’s deoision in Slusam • 
mat Kollany Kooer v . Luchmee Pershad (9) 
was given after examining at some length 
♦ ie dictum of the Judioial Committee in 
Moulvie Mohamed Shumsool Hooda v. Sheicuk • 
ra J a (1), it is clear that their Lordships 

advisedly approved the principle enunciated by 

litter, J. In recent years there has been 
practical unanimity in Madras as to the con¬ 
struction to be placed upon similar documents. 
The first deoision was in Sambasiva Ayyar v. 
Venkataswara Ayyar (8), whioh was 
contemporaneous with Surajmani v. 
Rabi Nath Ojha (2), Gudimetla Vencata - 
razu v . Bottozu Kottaya (12), Bodi 
Muttayya v. Kavoori Kodandaramayya (1 3), 
Ratna Chettiar v. Narayanaswami Chettiar 

(14), Qomattam Ramanuja Aiyangar v. Sata- 
gopachar ('5) and N imasiiayam Pillai v. 
Kuthalalingam Pillai (16) have deoided that 
the sex of the donee is not a ground for 
cutting down an otherwise full estate. 

Ihe learned Advocate-General relied upon 
some decisions of the other High Courts. 
Most of them were earlier than Surajmani 
V. Rabi Nath Ojha (2) and I do not think 
it neoessary to examine them at any length. 

I would only say with reference to the 

(11) 21 n 834 (P. C.); 24 I. A. 76; 1C. W. N. 387; 

7 Sar. P. C. J. 165; 12 Ind. Deo. (n. s.) 122 4. 

(12) 16 Jnd. Cas. 139; 23 M L. J. 223; 12 M. L. T. 

230; (1912) M. W. NT. 831. 

(13) 23 Ind. Cas. 591; (1914) M. W. N T . 387. 

(14) 24 Ind. Cas. 796; 26 M. L. J. 616. 

(15) 24 Ind. Cas. 20 ; 27 M. L. J. 329. 

(16) 38 Ind. Cas. 840, (1917) M. W. N. 78; 21 M. 

L. T. 3 0; 5 L. W. 211. 
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observations of Sir Charles Sargent in Him- 
6 ,i v Li‘shm<bn (5) that at any rate so 
far ae the Southern Presidency ie concerned, 
there ie nothing improbable in a Hondo 
giving an absolute estate to his wife waen 
he direote an adoption to be made to him. 

Cases have not infreqnently eome before ns 
in whioh. in order to avoid possible eon- 
idiots between an adopted eon and bis 
widow, a Hindu hie been found to give a 
portion of hie property absolutely to hie 
widow and the other pirtion to his adopted son 
In deducing a rule of construction, a 
few considerations should be borne in mind 
Section 8 of the Transfer of Property Aot 
days down: “Unless a different intention is 
expressed or neoessarily implied, a transfer 
of properly passes forthwith to the transferee 
all the interest which the transferor is °apable 
of passing in the property or 1D the 
incidents thereof ” Therefore, unless there 
is an expressed or implied qualification to 
the contrary, the donor must be deemed to 
have °oonve/ed all that he was possess d 
of in the property granted. The Judl01a 
Committee in th. Sup 

Tap we v PPa Ganendromohun Tag ire (I'M 
recognised this principle. CoiiBeqnently, 
if the words employed are olear and unarabigu- 
Is no matter who the donee is. whether 
a male or a female the language of *. 

&T Hah. 0«- 

<h r-ss-ru “V 

fc? £V«W3? 

iTo ' inheritance applieable to him or her 

mMm 

language of the instrument is capable o 

langaage inheritance, oonsidera- 

rneTegaXgthe sex of the donee should 

be discarded. Where the language is a^ 


»LlUlAO -- i, | Q • 

(n) T. A. Sup. Vol. *7: 18 tv.. B- ' ■ • . 

377 , 2 Seth. P. 0. J. 692i 3 Sar. P. C. J. 83 (P. 0.) 


findingoutwhat the intention of the donor was. 

Now I shall turn to Exhibit III and see 
whether, in the light of the above discus^ 
sion, the doonment confers only a life estate 
upon Tulja Boyee. ft wae not seriously 
argued that there is any material difference 
between tbe words employed in the case of 
the adopted son and the words employed 
in tbe case of the two wives Nor was 
it argued that tl.e words employed in the 
ease of the adopted eon were notoapableof 
conveying to him absolute rights in the 
property. I, therefore, fail to see why a 
distinction should be made between he 
two classes of donations. F“ rther 
preamble of the deed says: I am giving 

these properties as Inam.” The donor was 
a Maharatta Brahmin who lived in Tan) 
and the doonment was written in Maharatti. 
Wilson in his glossary says about the word 
inam- “In India aodespscially inthe south and 
amongst the Maharattas. the term was espec- 
ally applied to grante of land rent-free, and in 
hereditary and perpetual ooonpation. In 

another dictionary by a Maharatta eoholar the 
word inam is defined as meaning a grant n 
perpetuity without cond, ions. These 
definitions support the conclusions at which 
I have arrived. In my opinion the gift 
. Tulia Boyee was an absolute one. 
There are oertain legaciea whioh nave been 
directed to be paid oat of the estate. As 
they are in terms only for life, the mam dis¬ 
positions are not affected by these life grants 
P It was next argued by the learned 
Advocate General that even sanposing tha, 
it was an absolute grant to Tul]a Boyee, 
she was not competent to dispose of the 

bv Will. He relied upon Win- 
*janga Rau v. Ramayamma (6) and Nunnti 
ileah v. KrMnasami (7). At the same 
time he frankly admitted that the two 
deois'ions are inconsistent with the cousin-, 
sions of the .In Hoist Committee in Snramani 
v Rabi Nath 0 ha (2), where one of the 
widovs who had acquired her property 
under a deed of gift from her husband 

of it by a testamentary mstrn- 
m9 nt. Their Lordships upheld the Will of 
the Hindu widow. Reference may also be 
made to F ,teh Ohand V. Rnp Ohand (3), 
where it wae held that a widow could 
dispose by Will property whioh had ootne 

r P her under a deed of gift. I am unable 
to fiol any valid reano for the view that 
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properties in which a Hindu widow has 
an absolute estate cannot bo disposed of 
bi her by a testamentary instrument. 
Ihese two Madras decisions must be deemed 
to have been overruled by Surajmani 
v. Rabi Nath Ojha (2) and Fateh Chand 
v. Rup Chand (•?). A portion of the 
property in suit is governed by the decision 
of this Court {vide Exhibit A). To that 
extent the defendants’ olaim is barred by 

res judicata. The decree of the Subordinate 

Judge must be reversed and the suit should 

be dismissed with oosts, except in respect 

of the property whioh was the subject- 

matter of the suit under Exhibit A. The 

memorandum of objections is also dismissed 
with oosts. 

m.c.p. 

Appeal allowe 7 ; 
Memo, of objections dismissal 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Second Civil Appeals Nos. 420 and 421 

of 1918. 

March *7, 1919. 

/ resent: —Mr. Daniels, A. J. C. 
BIPATI and oiiiiSKs —Plaintiffs 

—Appellants 
versus 

Thahur RAM BaKHSH SINGH 

— Defendant—Respondent. 

Jurisdiction of Civil and Revenue Courts—Suit 

decided by Revenue Court -Submission of parties to 

decree—Civil suit to set aside decree, maintainability 
oj — Remedy, proper. J 

Where a Revenue Court decides a suit brought 
before it holding that it has jurisdiction, and the 
parties submit to the decreo and it becomes linal it 

, n. n S t n° P6 ? t0 ODC ° f thom subsequently to ask a 
Civil Court to set asido the decreo of the Revenue 

Court on the ground that it hud wrongly decided 

the question of jurisdiction. If the suit has been 

[p?9S, cd r 0 27p y 99!‘co r i e T] dy !S ^ W “ y ° f ap P° al - 

Appeals agaiustthe deoree of the Subordi. 
nate Judge, Unao, dated the 27th July 1918 
upholding that of the Munsif, Purwa dated 
the 26 th March 1918. 

Messrs. Basdeo Lai, R am Bhatose Lai 
and Raja Prasad , for the Appellants 
Mr. Zahur Ahmad, for the Respondent. 


JUDGMENT.—In these two connected 
appeals the plaintiff asked for a deoree 
cancelling a deoree of the Rent Court and 
awarding them the amount whioh by that 
decree has been male payable by them to 
the defendant-respondent Ram Bakhsh 
Singh. The latter is Lambardar of the 
Mahals in suit. He sued the present plaint¬ 
iff for the vaiue of fish taken by them, 
treating it as siwai income and, therefore, 
rent. The plaint stated that the tank 
and the income from fish was treated as 

shamilat and was realised by the Lambardar 
alone. 

. I’he defendants filed written statements, 
in whioh among other pleas they ohalleng- 
ed the jurisdiction of the Court on the 
ground that the sum sued for was not 
rent Thereafter they failed to appear and 
the suits were deoreed against them in 
part under section 1Gb (2) of the Oudh 
Rent Aot They did not appeal from 
these deorees, but they have now brought 
the present suit? in the terms stated above. 
The lower Courts, both the Munsif as 
Ccurt of first instance and the Subordinate 
Judge as Court of first appeal, have dis¬ 
missed the suits on the ground that they 
are not entertainable. This and the question 
whether the Revenue Court had jurisdiction 
in the former suit have been the points 
argued in this Court. 

. ^ wou ld certainly be somewhat startl¬ 
ing to hold that when the Revenue Court 
has deoided a suit brought before it and 
has deoided, as it must by implication at 
least be held to have done, that it had 
jurisdiction aud when the parties have 
submitted to that deoree and it has be- 
oome final, it should be open to one of 
them (o oome to the Civil Court and 
ask the Civil Court to set it aside. No 
parallel oase has been shown to me. 

J he appellants rely on those numerous 
cases in whioh after the Revenue 
Courts have ejeoted a man a 3 a tenant 
he conies to the Civil Court for a declara¬ 
tion of his proprietary or under proprietary 
right. This is not quite a parallel oase, 
as the question of proprietary right is 
one whioh the Revenue Courts have in 
this Province no jurisdiction to finally de- 
oide. It oan only be settled in the Civil 
Court. In this oase where a sum is 
alleged to be payable as rent and was 
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apparently, as aopears fran a referenoe 
to the R3venue Court’s judgment, treated 
as suoh in the waiib ul-arz, it was fully 
within the competence of the Revenue 
Court to dec de whether the sum «as 
rent or r.ot, and if it deoided it wr.mgly 
the law allows a remedy by way of 
appeal. The unsuccessful party ought not, 
in my opinion, be allowed to come o a 
Court not of appellate but of oo ordinate 
jurisdiction and a9k it to oanoal a deoree 
properly passed by tbe Revenue Court in 
the exeioise of its functions on the ground 
that that Court had wrongly deoided a 
quest : on of jurisdiction. 

I am not prepared to say that a fishing 
right might not in some oiroumstanoes 
come within the definition of rent. It 
may amount lo a right in land covered 
by water, because th9 only occasion in 
which wa^er is referred to in the definition 
of rent is water for irrigation. The reason 
for specifying this separately is, however, 
that water for irrigation may sometimes 
be supplied independently of any right 
in land and, therefore, would not come 
within tbe definition unless separately 
specified. The question had to be deoided 
on the case put forward by the plaintiff 
in the Revenue Court and not on the 
allegations now made by the plaintiffs in 
this suit. Agreeing with the decision of 
the Courts below, I dismiss both appeals 
with oosts. 

Appeals dismissed. 


A executed a sale-deed of certain land in B s 
favour on 5th December 1916 but the deed was not 
registered. On 6th December 1916, .4 execute'! 
another sale-deed of the same land in C’s favour 
and the deed was followed by registration the 
same day. A refused to havo the sale-deed in B s 
favour registered. B thereupon applied to the 
Registrar for compulsory registration under section 
73 of the Registration Act, who referred the matter 
for iuquiry to the Sub-Divisional Officer and on 
receipt of the latter’s report directed the deed to 
be registeied in B’s favour under section 75 of the 

Registration Act: _ , 

Held, (1) that the registration of B s deed was 

not rendered invalid by reason of the Registrar 
delegating the holding of the inquiry to another 
person; [p. 10', col. I.] 

(2) that the sale-deed in B s favour took effect 
under section 47 of the Registration Act from the 
date of its execution and must prevail against the 
sale-deed in C’s favour, notwithstanding the latter s 
earlier registration [p. 100, col. 1.] 

Second appeal from the deoree of the 
District Judge, Karnal, dated the 31st Janu¬ 
ary 1918, reversing that of the Subordinate 
Judge, 2nd Class, Rohtak, dated the 18th 

Ootober 1917. 

Lala Ravia Nmd, for the Appellants. 

LaU Moti Sagar, R S, and La la Shamir 
Ohand, for the Respondents. 

JUDGMENT. — Musammat Ilahi Begam 
sold the land in suit to the plaintiffs for 
Ra. 250 on the 5th December 1916. On 
the following day she f-old it to the defend¬ 
ants for Ks. 300 and the sale-deed being 
registered the same day, she refused to have 
the sale-deed in favour of the plaintiffs 
registered; so they applied for compulsory 
registration to the Registrar, who after 
having an inquiry made by the Sub Divi : 
eional Offioer of Sonepat ordered the deed 
to be registered, and in pursuance of his 
order it was registered under section 75 of the 
Registration Aot. 


PUNJAB CHIEF COURT. 
Second Civil Appeal No. 1224 of 1913. 

Ootober 28, 1918. 

Present: — Mr. Justice Martineau. 
HARDWARI MAL and another— 

Plaintiffs—Appellants 


versus 

SHAMBHU NATH and another— 

Defendants—Respondents. 

Rcgiltration Act (XVI oj I9)SJ, ». «, 72 , 71, 7o 85 

—Denial of execution—Compulsory registration 
Enquiry delegated by Registrar to another officer, effect 
of '—Registration, validity of — Priority. 


The plaintiffs sue to establish their right 
to tbe land. The first Court passed a 
deoree in their favour, but on appeal the 
learned District Judge has dismissed the 
tni', holding that tbe plaintiffs’ deed was 
not validly registered beoause the Registrar 
had no power to order the Sub Divisional 
Officer of Sonepat to make tbe inquiry 
prescribed by seotion 74 of the Registra¬ 
tion Aot, but should have made it himself. 
Tbe plaintiffs have appealed to this Court. 

It may be that seotion 74 of the Aot 
contemplates an inquiry being made by the 
Registrar himself, but the ruling relied 
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upon by the lower Appellate Court, \fati 
Dayal v. Queen Empress (1), does not lay down 
that the registration of the deed would be 
invalid by reason of the Registrar delegat¬ 
ing the holding of the inquiry to another 
person. That was a criminal ease and the 
question as to the validity of the deed did 
not arise, the only question being whether 

an offence had been committed under 
section 82. 

The lower Appellate Court has overlooked 
section 85, whioh lays down that nothing 
done in good faith pursuant to the Act 
by any registering officer shall be deemed 
invalid merely by reason of any defect in 
his appointment or procedure. The delega¬ 
tion of the inquiry to the Sub-Divisional 
Offioer of Sonepat was purely a defect in 
procedure. Counsel for the respondent has 
referred to Jambu Parshad v. Muhammad 
Nawab Aftab Alt (2), but that was a case of 
a dooument being presented for registration 
by an agent who was not authorized by 

his power-of-attorney to present it, and is 
not in point. 

I hold that the registration of the plaint¬ 
iffs’ deed is not rendered invalid by the 
defect in the procedure followed by the 
Registrar, and, therefore, that deed operates 
from 5th December 1916 under section 47 
of the Registration Act and has priority 
over the defendants’ deed, whioh was exe¬ 
cuted a day later. I accept the appeal, 
set aside the lower Appellate Court’s decree’, 
and remand the oase to that Court under 
Order XLI, rule 23, Civil Procedure Code, 
for disposal, after a finding has been given 
in regard to the 4th ground of the appeal 
to that Court, whioh has not yet been dealt 
with. The stamp on the appeal in this 
Court will be refunded. Other costs will 
follow the event. 
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COURT OF THE BOARD OF REVENUE, 

UNITE ) PROVINCES. 

Second Appeal Petition No. 5 ok 1918-19, 

March 10, 1919. 

Present : - Mr. Hopkins, J. M. 

SHEO SHANKAR SINGH— Appellant 

versus 

RAO BATUK PRASAD— Respondent. 

Landlord and tenant — Maurusi tenancy, whether 
1 > ansferable—Occupancy holding, transfer of — Estoppel, 
whether can validate void transfer, 

A maurusi tenancy which is transferable is 
unknown to the law. 

A transfer of an occupancy holding which is void 
cannot be validated by estoppel. 

Seoond appeal from 'he order of the Com¬ 
missioner, Benares Division, dated the 16th 
August • 916, in the oase of ejectment. 

JUDGMENT.—This appeal relates to 
certain oooupanoy land attaohed to an indigo 
faotory, whioh has been transferred to succes¬ 
sive holders together with the faotory. The ap¬ 
pellant, the latesttransferee, resists ejectment 
on two grounds: (1) that the land, though 
reoorded as maurusi, is in fact transferable, (2) 

that the respondent-landholder is estopped by 

the acquiescence in the long series of transfers 

from now denying the appellant’s oooupanoy 
right. 

As regards (1) there is no tenancy known 
to the law, so far as I am aware, of the 
kind indicated and there is nothing on tbe 
reoord to show that the land is other than 
oooupanoy land. 

As regards (2) the transfer being void, 
no estoppel could validate it [ cf . Ram tiarup 
v. Kishan Lai (l)]. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 

(I) 29 A. 327; A. W. N. (1907) 76; 4 A. L. J. 306. 


[ I may note that thelearned Distriot Judge’s 
order, expunging for reasons given by 
him, certain remarks made by the first 
Court in its judgment will stand. 


Appeal accepted. 

1) 24 C. 765; 12 1ml. Dec. (n. s.) 1172. 

2) 28 Ind. Cae. 422; 37 A. 49; 19 O. W. N. 282: 13 

A. L. J. 129; 17 M. L. T. 148; 21 C. L. J. 218- 2 L \V 
277; 28 U. L.J. 577; 17 Bom. L. R. 413; (1915] M* 
W. N. 592; 42 I. A. 22 (P. C.), | V * ' 
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PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1130 op 1918. 

November 21, 1918. 

Present: —Mr. Justioe Sbadi Lai. 

NATRU— Plaintiff—Appellant 

versus 

Musammat CHUHRI and other* 

Defendants—Respondents. 

Suits Valuation Act (VII of 1887;. * 9 rule* 

framed by Punjab Chief Court under , r. 1 
titution of conjugal rights, mtt )or, va { 
Injunction, prayer for, effect of -I nine, 

enhanced. 

Where a plaintiff sues for restitution of conjugal 
rights and for an injunction .restraining certain 
persons from preventing the union of the plamtjff 
with the lady whom he claims to be h.s wife the 
value of the suit for purposes of larmdmtion is 
Rs 1,001. The prayer for an injunction, g 

merely a relief ancillary and incidental to 
main relief claimed, does not affect that value. 

Second appeal from the decree of the 
District Judge, Gojrat, at Sargodhe, dated 
4th February 1918, reversing that of the 
Mnnsiff, 1st Claes, Jhang, dated the 1st 
October 1917, decreeing the claim with ooats. 
Malak Muhammad Husain, for the Appel- 

U °Mr. Mulcand Lai Puri, for the Respondents. 
JUDGMENT.—This was a salt for the 

restitution of conjugal rights brought y 6 
plaintiff against Musammat Ohu,bri and also 
for an injunction restraining two persons 

from preventing the union of the 
and the lady whom he olaimed to be his 
wife. The sole contention for the appellant 
is that the Munsif had no jurisdiction to 
adjudioate upon the claim, inasmuoh as t 
value of the 6rst relief alone oould not be 
less than Rs. 1,000 and that the value of 

both the reliefs must therefore, eroeed 

Rs. 1,000. I am unable to aooede to this con¬ 
tention. The rule framed by this Court under 
the Suits Valuation Aot provides that the 
value for the purpose of jurisdiction of a suit 
instituted by the plaintiff fora decree against 
the other party to the alleged marriage, eithe 
alone or with other defendants, for res 1 u ion 

of conjugal rights is Rs. 1.000. This rule 

it seems to me covers the present sui , 
prayer for an injonotion is merely a re ie 
ancillary and incidental to the oaain re 
olaimed and does not atfeot the value or 0 
purpose of jurisdiction. The ^ 

single Benoh in Civil Appeal No. * ® . 

19 5 I Musammat Bhani v. Bansi UJJ « 
\\) 31 Ind. Can, 1002-, 28 P. W. R. 1916. 
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direotly to the point and I see no reason to 
dissent from the view taken therein. 

Accordingly l hold that the Munsif ha 
jurisdiction to entertain the suit and upon 
the Bnding of fact arrived at by the learned 
Distriot Judge, there is no ground for a 
second appeal. The appeal is, therefore, 

dismissed with costs. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Fiket Civil Appeal No. 110 of 1917. 

Maroh 3, 1919. 

Present: — Mr. Daniels, A. J. C. 
AJUDHIA PRASAD and others - 
Plaintiffs—Appellants 
versus 

GUR DAYAL and others—Defendants— 

Respondents. 

Fraud-Decree, suit to set aside, on ground of fraud 
—Proof-Plaint, allegations in, whether must be 
adhered to—Failure to prove specific fraud alleged, 

effect of. 

Where a decree is sought to bo set aside on the 
ground of fraud, it must be shown that the Pontiff 
fvas prevented from putting his case before the 
Courtor that some trickery or deceit was practieed 

in connection with the proceedings. LP-JO;. c ° l 
Whore the plaintiff fails to establish the fraud 
alle-ed in his plaint, he cannot be allowed to adduce 
evidence to show that the claim decreedagainst 
him was otherwise wrongly decreed. [_P- 10 A col « 

p A^Court's decision cannot be called in question by 
a mere allegation otlfrand in the pleadings or evidence, 
when the Judge after giving full opportunity to the 
narUes to produce their evidence has deeded rightly 
or wrongly in favour of one set of facts, [p. 104, col. 

2 \vhen the parties have had the opportunity of 
putting their respective cases before tho Court and 
the Court after weighing the evidence has come to 
a decision tho rule of res judicata comes into operation, 
and subject to the law as to appeal and review the 
decision is final between the parties. It is not open 
to the defeated party to re-open the matter merely 
by alleging that the evidence and the averments 
which the Court believed were untrue, [p. 103, col. 

1 ^ Appeal against the deoree of the Additional 
Subordinate Judge, Luoknow, dated the 28th 

The Hon’ble Mr. Wazir Hasan and Mr, 
B. H. Ohakbast , for the Appellants, 
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Messrs. Mumtaz Husain and Haidar Husain , 
for Respondents Nop. 1 and 2. 

JUDGMENT.—This is a suit to set aside 
a mortgage decree on the grontd of frhnd. 
The answering respondents Gar Dayal and 
Thaknr Prasad are creditors who have ob 
tained a mortgage deoree against the plaintiff, 
appellant Ajudbia Prcsad and hi«a brotherp, 
the defendants Nos. 3 to 5. The mortgage 
was executed while the plaintiff was still a 
minor by the plaintiff’s brothers, the eldfst 
of them Baldeo purporting to aot as his 
guardian, on 24th May 1911. The decree nisi 
was obtained on 24th April 1913 and was 
made absolute on the 2 Ird August 1913. 
The first plaintiff was admittedly of age at 
the time of the suit and was a party t d it. 
The second and third appellants are persons 
to whom the first plaintiff has sold a 
portion of his rights for the purpose of 
carrying on the litigation. 

The faots set forth in the plaint are 
that after the death of the father of Ajudbia 
Prasad and his brotherp, ths brothers 
were men of loose character and of spend¬ 
thrift ways and bring in need of money 
they exeoufed a morlgage-deed which in- 
oluded the plaintiff’s share, although the 
plaintiff wa«J under no necessity of borrow- 
ing money end was not benefited ly the 
transaction The plaintiffs in paragraph 6 
and in the suooeeding paragraphs of the plaint 
make the following speoitic allegations of 
fraud:— 

(1) that the defendants Nos. 3 to 5 under¬ 
took to defend the suit on behalf of the fi.st 
plaintiff and got his signature to a written 
statement, alleging that the mortgage was 
not binding on him on aocount of his 
minority and his having received no berefit 
from it, but that the defendants colluding 
with the creditors never filed this written 
statement; 

12 ) thereafter they informed the pliirt ff 
that the mortgage suit had been decreed 
against them but that his share had been 
exempted. 

Oq reoeipt of a notice, dated 2cd August 
1913, when proceedings to obtain a 6 oal 
deoree were pending, he first got an inkling 
tbai what he had previously been told was 
untrue ar.d that his share also was being put 
to sale. 

On these pleas they asked for a do^ara- 

ti- n 'bat (to deoree absolute and the sale 


proses lings held thereunder were null 
and of no effeot against them, by reason 
of the deoree having been procured by 

fraud, and for possession of the mortgaged 
property. 

The leaned Subordinate Judge has 
found, 1 irgcly on the admission of the 
plaintiff himself and of his brother Sundar 
L il, that the allegations of fraud set forth 
abnve were utterly and absolutely false, and 
this finding is now aooepted by the appellaots. 
It was challenged in the grounds of appeal, 
bit a^ the hearing the appellants’ learned 
Advocate intimated that he was not pre¬ 
pared to challenge the lower Court’s findings 
of faot. The learned Judge, having dis¬ 
believed the alleged fraud by whioh the 
deoree was said to have been prooured, 
went on to hold that the »uortgage was not 
binding on the minor and that out of 
Rs. 18,090, its alleged consideration, only 
Re. 6 , LOO were genuine and that the deed 
was exeouted for the larger sum in order 
to save the family property from another 
oredifor named Mewa Lai, who had obtained 
a previous deoree against the brothers. 
This, it would be noted, is an allegation 
nowhere set up in the plaint and the 
fraud, if true, was one which was not 
directed against the first plaintiff but was 
intended to benefit him in oommon with 
his brothers. It was indeed alleged in the 
plair t that the deed was not binding cn 
the first plaintiff, but this was on 

the ground that he was not a party to it 
and derived no berefit from it. It was 
nowhere alleged that the consideration was 
fiotitious and there is no suggestion of its 
having been exeoated in order to defraud 
another oreditor. 

The respondents in supporting the judg¬ 
ment attaoked the above finding and urged 
further that when the fraud set up by the 
plaintiff was found to be unirue, the lower 
Court should not have gone into any other 
question and should not have allowed the 
plaintiff to set up a case not raised by the 
pleadings. 

It is contended for the appellants—and 
this is the only plea pressed on their 
beha'.c—that even on the findings of faot 
arrivjd 4 by the learned Subordinate Judge 
the sui: should hive been decreed. They 
contend tbit they are en itled, though they 
have failei to prove the 0&9 of fraud which 
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they setup and though that oase has been 
found to have been false and perjured, to 
adduce evidence to show that the claim which 
was deoreed against them was wrongly 
deoreed and to suooeed on the ground of 
fraud on this basis. This is, in my opinion, 
not the law. If it were, the rule of res 
judicata would oease to have any value. 
There is not five per oent. of oases depending 
on disputed issues of fact in which allega¬ 
tions of perjury are not made by one p irty 

against the other, and any litigant whose 
evidence has been disbelieved would on the 
plaintiffs’ contention be at liberty to re open 
the whole oase under cover of an allegation 
of fraud. Something more than this is 
neoessary. It must be shown that the 
plaintiff was prevented from putting his 
oase before the Court or that some trickery 
or deoeit was practised in connection with 
the proceedings. When the parties have had 
the opportunity of putting their respective 
oases before the Court and the Court after 
weighing the evidence has come to a decision 
the rule of res judicata comes into operation , 
and subject to the law as to appeal and 
review the decision is final between the 
parties. It is rot open to the defeated 
party to re-open the matter merely by alleg¬ 
ing that the evidence and the averments 
which the Court believed were untrue. I ne 
law has been fully oonsiderei and (.spart 
from a decision to which reference will he 
made) may be regarded as definitely settled by 
important decisions of the Allahabid, Madras 
and Calcutta High Courts mentioned below: — 

Ghinnayya v. Ramanna (If, Kadervtlu Nainar 
v. Kuppuswami Naicker (2), Chhattar Singh v. 
Amir Singh (3), Nanda Kumar Howladar v. 
Ram Jiban Howladar (4), Janki Kuar v- LuC ™ 11 
Narain (5), Kusadhaj Bhakta v. Broja Mohan 

Bhakta (6). 

The judgments in Ghinnayya v. Ramanna 
(1) and in Ramratan Lai v. Bhun Begam 

(7 ) are particularly deserving of perusal. 

(1) 19 Ind. Cas. 579; 38 M.203; 25 M. L. J. 2?8; 13 

M. L. T. 421; (1913) M. W. N. 387. , nn „ 

(2) 45 Ind. Cas. 774: 41 M. 743; 31 M. L- J. 59°; 23 
M.L.T. 372 ; 8 L. W. 103; (1918) M. W.N. 514. 

(3) 32 Ind Cas. 590; 38 A. 204 at p. 207; 14 A. L. J. 
] 32 

(4) 23 Ind. Cas. 337; 41 C. 990; 18 C. W. N. 681; 

19 O. L. J. 457. 4 T T 

(5) 30 Tnd. Cas. 7P9; 37 A. 535; 13 A. L. J. 7 ->d. 

(6» 81 Ind. Cas 13; 43 C. 217; 19 C. W. N- 228. 

t7) tO IncJ. Cas. 792; 38 A. 7; 13 A. L. J. 901, 


This rule, as wa9 pointed in Ramratan Lai 
v. Bhuri Begam (7), holds good equally whe¬ 
ther a oase has been deoided ex parte or 
after oontest. In an ex parte oase the defend¬ 
ant is informed of the claim and the law 
requires that he shall receive a copy of the 
plaint with the summons served on him He 
has, therefore, a full opportunity of deciding 
whether to oontest the oDim or not, and 

. . . l _ 


eleots no* - 

to 

do 

90 

as binding 

on 

him 

a9 

a defenoe. 

if. 

on 

the 


if he had put in a defenoe. 
other hand, he oould show that owing to 
some trick practised by the pliintiff the 
summons never reached him, the matter 
would stand on a different footing and a 
genuine oase of fraud sufficient to invalidate 
the deoree will be made out. The matter 
was discussed by the Allahabad High Court 

in the following passage: — 

“Some attempt has been made to distingu¬ 
ish between what is called an ex parte 
decree or order after oontest. I do not think 
there is any just ground for such a dis¬ 
tinction. Assuming a party to have been 
duly served with notice, if he negleots to 
ocme forward and avail himself of the 
opportunity of preventing a wrong order 
being made against him, I cannot conceive 
apon what possible ground he should be 
placed in a better position than the party 
who comes forward and informs the 
Court (in the manner provided by law) 
of his rights an! prevents (so far as he 
can) a wrong order being made. In my 
judgment the party who after due notice 
allows the deoree or order to be made 
without opposition is in the same position 
as a person who had a deoree or order 

made against him after oontest. 

Though there have been some earlier 
Calcutta oases which have laid down a 
contrary law, they may now be taken to 
have been overruled The only oase in 
oordliot with the above view of the law 
which it is neoessary to notice is the case of 
S^rup Narain v. Sheo Shankar Lai (8) decided 
by the Julioial Commissioner in 1917. This 
case has not been included in the authorized 
reports but it is printed on page 522 of 
Vol. IV of the Oadh Law Journal. This 
was a oase in which the plaintiff attempted 
to claim certain property as a reversionary 


(8) 42 Ind- Ca9. 416; 4 0. L. J. 52?, 
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Iipir of the husband of one Musammat 
Gulaba, on an allegation that, this lady 
bad not been beard of for over seven 
years and might-, therefore, be presumed 
to be dead. He obtained a decree on 
this allegation. In a later suit to set 
aside that decree on grounds of fraud, 
eviderce was given whioh satisfied the 
Court that be knew her to be alive and bad 
himself seen her alive shortly before the 
Buit wa«> filed. The learned Judicial Commis¬ 
sioner held that whether or not a decree 
oould be pet apide on the ground that 
it was obtained by perjured evidenoe—a 
question whioh bo considered did not arise—a 
fal«o aveiment in the plaint was a fraud 
sufficient to enable a decree to be set aside. It 
is perhaps possible to distinguish that oaee 
on the ground that it was based on a definite 
averment in the plaint, whereas in this 
oase the plaint has not been put in evidenoe 
and all that the appellant oan allege is 
that from the nature of the suit the 
plaint must have contained averments whioh 
were false to the knowledge of the plaintiffs. 
That oase is also distinguishable on the 
ground that the fraud found by the Subordi- 
nate Judge in the judgment under appeal 
was never alleged in the pleadings. No 
rule is more firmly established in oases of 
this nature than that the fraud alleged 
must be speoifioally pleaded in the plaint: 
Qunga Narain Gupta v. Tiluckram Ghowdhrp 
(9), Nanda Kumar Howladnr v. Ram Jibuti 
Rowlador (4). If, however, it were neoespary 
to do so, I should respectfully but stropgly 
dissent from the view taken in the case 
just cited. It is difficult to draw any 
real distinction between a deoree obtained 
by perjured evidenoe and a deoree passed 
on false averments in the pleadings, since 
perjured evidenoe, whioh results in an 
erroneous deoree being passed, is from the 
very nature of the oape in the great 
majority of oases produced in support of 
false allegations in the pleadings. In every 
oase the averments in the pleadings have 
to be solemnly verified by the parties, and 
in at least ninety-five per cent, of oases 
in whioh there are contested issues of 
faot, some at least of these averments on 
eaoh side are alleged by the opposite 
party to be wilfully untrue. Several of 

(0) 15 0. 583 (P. 0.); 15 1. A. 119; 12 Ind. Jur. 
254; 5 Sar. P, 0. J. 108; 7 Ind. Dao. (n. b.) 939, 


o 

the cases whioh are cited above are illustra¬ 
tions of this. 

The English oases have been oonsidered 
ft* length in the ruling in 39 Madras 
l Chinnaypa v. Ramanna (1)] and I do 
not propose to review them here. Even 
if a different rule should ultimately 
prevail in England, this ought not, in my 
opinion, to affeot the law in this country 
as now settled by the consensus of three 
High Courts. The oiroumstanoes of India 
are different in many respeots from those 
of England and we have in this country 
a statutory rule of res judicata whioh would 
be to a large extent nullified by the adop¬ 
tion of the view of the law suggested by 
the appellant in this oase. There is, as 
has beeD pointed out, no real contradic¬ 
tion between the rule of res judicata embodied 
in section 11 of the Code of Civil Proce¬ 
dure and the rule that a judgment may 
be avoided on the ground of fraud, provided 
that the fraud in question is understood 
as meaning a fraud whioh prevents a party 
from putting his oase before the Court— 
such fraud in faot as was set up by the 
appellant in paragraphs 6 to 10 of his 
plaint in this oase. Where, owing to the 
fraud of a party, there has been no proper 
adjudication, the rule of res judicata cannot 
apply. Where, on the other hand, the par¬ 
ties have or had the opportunity of putting 
their respective oases fully before the Court 
and the Judge rightly or wrongly has 
deoided that one set of alleged facts is 
true and another set false, the parties oan- 
not go behind t' at decision by merely 
alleging fraud either in the averments in the 
pleadings or in the evidenoe produoed. 

It may be added that the learned Sub¬ 
ordinate Judge appears to have arrived on 
inadequate grounds at the finding of faot on 
whioh the appellant relies. That finding rests 
od the evidence of the first plaintiff’s brother 
Sundar Lai, who is, on the findings of the 
Subordinate Judge himself, a hardened and 
shameless liar. The Subordinate Judge 
believes this part of his statement mainly 
on two grounds: — 

(II that the surviving mortgagee did 
not go into the witress box, and 

(2) that the defendants did not proJaos 
their accounts. 

To this the appellant adds as additional 
grounds;— 
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(3) that tbe pro-notes in lien of which 
the deed was exeouted had been maiuly 

exeouted within one year, and 

(4) that Mewa Lai bad applied for attach - 
ment before judgment and had obtained 
an order for it two days after the mortgage 

was executed. . . 

The plaintiffs tendered oertain doouments 

in proof of the last fact on the date on 
whioh the evidence commenced and the 
learned Subordinate Judge rejected them 
on the ground that they were proouoed 
late. I see no reason to interfere with 
the learned Subordinate Judge s discretion 
in this matter, but 1 am quite willing for 
the purposes of this appeal to accept the 
fact alleged as correct. The faot is no 
conclusive. It might form a motive for 
executing a false and fictitious deed; it 
might also constitute a reason why the 
respondents should wish to convert their 
pro notes into a more solid form of security. 

It has been admitted by tbe plaintiff or 
hie brother that they were carrying on 
very large contracts at this time and it 
is also admitted that they did borrow 
considerable noma of money on other occa¬ 
sions and that all these borrowings, except 
tbe one now in dispute, were genome, the 
very witness relied on to prove tbe fictitious 

nature of tbe debt has admitted its genuine¬ 
ness on two occasions, namely, in partition 
proceedings 

As to the defendant not 'f 0 , „ 

witness-box, I do not think that 
his advieers oan reasonably have antioipa 
that tbe Court would attach any weight 
whatever to the evidence of Sundar Lab 

As to the accounts not being produced they 

were never called for by tbe plaintiffs nor 
did tbe plaintiffs put in any aooounts on 
their own side. It is urged that the respond- 
ents have not proved affirmatively in this 
suit that the deed was binding on the plaint, 
iff. . It was not necessary for them to do 

so! This point - concluded by the decision 

in the mortgage suit to which the plaintiff 

W& Fcm thfreasons already given I dismiss the 
appeal with costs. 

Appeal dismissed. 


PATNA HIGH COURT. 

Appeal f*om Appellate Dechee No. 1202 

of 1917. 

June 24, 1919. 

present: —Mr. Justice Atkinson. 

ASAN PANDEY— Defendant No. 2 — 

Appeli,ant 
versus 

RAJMON M l SSE It — Plaintiff and 
NANDAN PANDEY— Defendant No. 1 — 

Respondents. 

Civil Procedure Code (Act V of 190^, s. 99, 0. 
XXIII r. 3, 0. XXXIV, r. I— Compromise, fraudulent 
—Court xohether bound to recognise Compromise- 
Mortgage- Redemption, suit for-Tenantholding under 
mortg g;e, whether necessary party to suit—Misjoixider 
of parties, effect of—Irregularity. 


Every interest created by a mortgagee sought to 
o redeemed puisno to his own is an interest which 
,i a redemption suit should bo represented before 
he Court in order to enable it effectively to give relief 
.etween the parties to the mortgage-deed. Ihus a 
enant introduced by the mortgagee upon the mort- 
ratred land subsequent to his mortgage is a necessary 
larty to a suit for redemption of the mortgage Even 
f ho is not a necessary party, the joinder of such 
enant as a party to the suit would not bo a sufficient 
>ause for dismissal of the suit on the ground of 
nisioindor of parties: his joinder in the suit would 
unount merely to an irregularity not prejudicing 
he trial of the merits of the case, within the ambit 


C °A Court is not bound to pass a docrec in accord- 
ance with a compromise which is shown to bo 
fraudulent, [p. ION, col 2.] . , 

Appeal from a decision of the Additional 
Subordinate Judge, Champaran, dated the 


20th August 1917. 

Mr. Jalgobind Prosad Singh, for the Appellant. 

Mr. Raiendra Prasad, for ths Respondents. 

JUDGMENT.—This seoond appeal comes 
before me from the decision of the learned 
Additional Subordinate Judge of Champaran, 
dated the 20th August 19i7. 

The plaintiff institutes this suit claiming 
to exercise his right of redemption of a 
zarpeshgi mortgage bond, dated the 18th 
Maroh 1882. The mortgage-bon 1 was for 
a term of 38 years subject to the annual 
rent of Rs. 10 8-0. The defendant No. I was 
the original mortgagee and entered into 
possession of the mortgaged premises; and 
the defendant No. 2 claims to be a tenant 
on the mortgaged property. Defendant No. I 
doe* not contest this suit. 

The action proceeded to trial upon the d*. 
fanoe 61si by de'eniint No. 2. Dafjili**. 
No. 2 put forward two defences; One, that h4 
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was not a necessary party to the sail, and two, 
that the mortgaged property had been settled 
with him by the plaintiff’s predeoessor-in-title 
as tenant prior to the creation of the mort¬ 
gage security dated the 18th March 1882. 

The learned Man if decided both these 
issues in favoar of the respondent, and 
granted a deoree for redemption ooupled 
with a direction that on the payment of 
the mortgage money or the balance thereof 
due by the plaintiff, he shoold be entitled to 
khas possession of all tbe land wh-'oh formed 
the subjeot-matter of the mortgage security 
discharged from the claim of defendant No. 2 
in respect thereof. 

From this deoision d«f d n 'ant No. 2 appeal¬ 
ed, and in appeal the Additional Subordinate 
Judge arrived at the conclusion that no 
settlement was ever in fact made with 
defendant No. 2 by the plaintiff or his 
predecessor in title prior to the date of 
the mortgage bond. The learned Sibordi- 
nate Judge in my opinion gives very oogent 
reasons for concurring in the findings of fact 
arrived at by the learned Munsif. 

In second appeal three objections have been 
urged against the validity and legal pro- 

priety of the deoision of the learned Subcrdi- 
nate Judge. 

It is contended, first of all, that the judg. 
ment of the learned lower Appellate Courtis 
not a judgment in accordance with law. 

1 utterly fail to appreciate this conten¬ 
tion, beoause, in my opinion, the learned 
Judge dearly shows by his judgment that 
he has carefully considered the material 
parts of the evidence dealing with the 
issue as to whether any letting had been 
created by tbe plaintiff tr the plaintiff’s 
predeoessor-in-title with tbe defendant No. 2 
prior to the date of the mortgage seourity. 

The learned Judge, to my mind, satisfao- 
torily shows that the defendant No 2 became 
tenant of the mortgaged premises subsequent 
to tbe date of the mortgage security and 
that the defendant No. 2 was then joint 
with tbe original mortgagee in mess and 
estate, and that oollaeively in the year 
1898 the mortgagee in possession of the 
mortgaged property got defendant No. 2 
recorded as tenant in respeot thereof for 
a period of 7 years. The subsequent Record 
of Rights only carries this collusive entry 
one step further. The learned Subordinate 

Judge rightly laid great stress upon the 

• • • 


faot that the defendant No. 2 dare net 
pledge himself on oath to the defenoe which 

he pleaded in his written statement relative 

to the alleged creation of a letting made 

to him by the plaintiff prior to the 18th 
March 1S82. 

I see lo reason for holding that the 
lsarned Additional Subordinate Judge’s 
judgment is unsatisfactory in any sense 
whatsoever. In my opinion, being a judg¬ 
ment of affirmance, it satisfies all the require- 
ments of the law. 

Secondly, it is oentenled before me that 
defendant No. 2 was not a neoessary party 
to the suit, and that, therefore, the suit is bad 
for a misjoinder of parties anl that the 
plaintiff s olaim should have been dismissed. 

I gather from the judgments of the 
lower Courts that this point was not 
pressed or urged before either the Munsif 

or the Additional Subordinate Judge. Before 

me, however, the matter has been strenuously 
argued and the learned Vakil appearing 
on behalf of defendant No. 2 contends that 
even assuming that defendant No. 2 was 
a tenant on the lands, under and by virtue 
of a lettirg made to him by the mortgagees in 
pos-ession subsequent to the da(6 of the mort¬ 
gage seourity, that nevertheless he is not 
a person having an interest in ths mortgage 
security whioh would justify his being made 
a party under the provisions of Order 
XAXIV, rule 1 of the Civil Procedure 
Code. Io addition it is asserted that 
where a tenancy is created by a mortgagee 
in possession in favoar of a tenant on the 
mortgage property, such tenant is not a 
persrn havirg an interest in the mortgage 
security whom in a suit for redemption it 
would be neoessary to add as a parly. 

Now it must be remembered that this 
suit is not a suit by way of ejectment; 
but a suit by a mortgagor claiming to 
reJeero his property from the mortgage- 
debt whioh was created in this particular case 
on the 18th Maroh 1882. As I understand 
the law, the foundation of the right 
of a mnrtgagor to redeem is that 
apon payment to the mortgagee of the 
debt due by the mortgagor, tbe mortgagor 
8 ? all be then restored by way of redemption 
to the lards which he pledged as seourity 
for the mortgag=-nebt, free aod unfettered 
from the cea’ion of any righ's * y the 
mortgagee puisne to such mortgage, saye 
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snob obligations and rights as a mortgagee 
by statute may oreate. 

No authority has been cited in support 
of the contention addressed to me on behalf 
of the appellants. But in Mr. Ghose’s took 
on Mortgages, 4th Edition, at page 586. there 
is a passage which rather tends to support 
the view pressed by the respondents, viz , 
that all persons having an interest of any 
kind in the mortgage property srught to 
be redeemed are necessary parties in a 
redemption suit. 

This certainly conforms with my own 
view of what the law is. In my 
opinion the case of Hoed v. Easton (1) 
tends to show that every interest created 
by a mortgagee sought to be redeemed pu»sne 
to his own is an interest which in a redemp¬ 
tion suit should be represented before the 
Court in order to effectively give relief in a 
redemption suit between the parties lo the 
mortgage-deed. 

But even if the addition of defendant 
No. 2 as a party to the suit was unnecessary, 
and iu that sense there was a misjoinder 
of parties, it would merely mean that the 
provisions of section 99 of the Civil Pro¬ 
cedure Code apply to the facts of this case. 

Stotion S9 provides thal: "No decree 
shall be reversed or substantially varied, 
nor shall any case be remanded in appeal 
on aooount of any misjoinder of parties or 
causes of aotion or any error, defect or 
irregularity in any proceedings in the suit, net 
affecting the mtrits of the case or the 
jurisdiction of the Court.” 

In my opinion the provisions of that 
seotion of the Code apply with great force 
and effeot to the faots of this particular 
oa6e, because even if defendant No. 2 v as 
not a necessary party, in my opinion his 
representation as a party in no way 
prejudiced the trial of the merits of the 
suit in so far as the suit has been decreed 
in favour of the plaintiff respondent. 

These were the t-vo issues arising for 
deoision in this second appeal as originally 
presented to this Court. 

Pending tha hairing of tie appeal, the 
plaintiff and the defendant No. 2 entered into 
the terms of a compromise embodied in a peti¬ 
tion dated the 3rd of April 1919. By this 
petition of oomprimise thj parties agreed that 

(1) (1856) 2 Jur. (n. a.) 729: 2 Gift 69 \ 4 W. It. 
7&} 128 B. U. 235, 06 E. U. 299, 


the plaintiff should reoognise the defendant 
No. 2 as ter ant of the \ remises originally 
offered as security by the mortgage deed 
of the 18th Maroh 18S2; and that defend¬ 
ant No. 2 should pay to the plaintiff the 
annual yearly rent of Rs. 10-8 0, being the 
reut recorded in respect thereof as being 
payable in the Record of Rights. 

The date of this compromise is of vital 
importance, t iz., the 3rd of April 1919, 

It is center ded before me that the 
parties to the suit havirg entered into a 
compromise that this Court is, by virtue of 
the provisions of Order XXIII, rule 3, Civil 
Procedure Code, bound to accept the 
compromise and to pronounce a deoree in 
accordance therewith. 

This case originally came before Mr. Justioe 
Das and upon the defendant No. 2 applying to 
have a decree pronounoed in accordance with 
the terms of the compromise one Baldeo 
appeared and protested, olaiming that the 
original plaintiff to the suit had no right to 
enter into the compromise whioh he did 
with defendant No. 2, inasmuoh as the 
plaintiff had in the month of August 1918 
sold all his estate and interest in the 
properties in suit to one Ramphal Pandey. 

Baldeo purchased from Ramphal Pandey 
on the 8rh Nove * her 1918 his interest in 
the premises which he had purchased from 
the plaintiff, and the sale-deed between 
Ramphal Pandey and Baldeo was effeoted 
by a registered deed of oonveyanoo; and 
consequently it was contended by Baldeo 
that the compromise between the original 
plaintiff in the suit and the defendant 
No. 2 was dearly fraudulent in its design, 
inasmuoh as the plaintiff had no right, 
title or interest whatsoever in the property 
in respeot of whioh he sought to oonfirm 
and ratify a letting already made to the 
defendant No. 2. 

Baldeo applied to this Court for leave 
to be substituted as a party on the record. 

Mr. Justioe Das oonceived that Baldeo 
had an interest, and a very vital interest 
in contesting the validity of the compromise 
dated the 3rd April 1919 and he permitted 
Baldeo to apply to the Registrar to be 
substituted as a party. 

The learned Registrar deolined to add 
B ildeo as a party, upon the ground that 
Baldeo had been gailty of laches in not 
proceeding at an earlier date to havo 
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himself substituted as a party upoD the 
record. 

From the order of the learned Registrar 
there was an appeal 10 a Division Benoh of 
this Court, and my learned brothers Mr. 
Jastioe Roe and Mr. Justice Jwala Prasad 
oonoeived that Baldeo was entitled to be 
added as a party and by their order dated 
the 15th April 1919 they so direoted, 
although they admitted that he had been 
guilty of some remissness, but that under 
the oiroumstanoes they considered he was 
entitled to assume that the original plaintiff 
would bo'ia fide conduct the litigation then 
pending in this Court in an honest, open 
and fair-handed manner, but now that 
Baldeo had discovered that the plaintiff 
was acting fraudulently in defeasance of 
Baldeo’s legal rights, that, therefore, he 
was a proper party to be substituted on 
the record. 

The question whioh I have to consider 
now is, whether the compromise of the 
3rd April lyl9 ought to be made a deoree 
of this Court. Under the provisions of 
Order XXIII, rule 3, Civil Procedure Code, 
the learned Vakil appearing on behalf of 
defendant No. 2 contends that his olient 
dealt with the original plaintiff in the puit 
believing he had title; believing him 
to be an honest man, and that under 
the provisions of Order XLI, the rights 
whioh had accrued to him under the 
compromise ought not to be taken from 
him. 

One might be inolined to attaoh some 
weight to that argument if it was founded 
upon any substratum of truth or fact; but 
it appears in this case that early in the 
present year a contest arose between Baldeo 
on the one hand and defendant No. 2 on 
the other, in whioh or out of whioh a 
proceeding under section 145 of the 
Criminal Procedure L,ode was instituted, 
and in whioh proceeding Bildeo claimed 
possession of the land in suit as a purchaser 
from Ramphal Pandey, who was the purchaser 
from the plaintiff in the original suit, and 
the defendant was the opposite party in 
the proceeding under seotion 145. Therefore, 
I hold that defendant No. 2 had notice 
of Baldeo’s prior title, and that he must 
be deemed to have known that on the 
3rd April 1919, when the compromise was 
©ntered into between the original plaintiff 


on the one hand and himself on the other, 
that the original plaintiff in the suit bad 
no right, title or interest whatsoever in 
himself whereby he could rpake or enter 
into a valid, lawful and binding oontraofc 
oreating a tenancy in respect of the lands 
in suit. 

I hold that the compromise of the 3rd 
of April 1919 did not sanction or create 
a lawful and binding oontraot between the 
parties thereto. It was a oontraot designed 
and oonoeived in fraud; and it is not such a 
oontraot as this Court under the provisions of 
Order XXIII, rule 3, Civil Procedure Code, 
is bcund to accept and pronounce a deoree in 
the terms thereof. Accordingly I hold that 
the three contentions submitted to me on 
behalf of defendant No. 2 as appellant in 
this case are unsustainable in point of 
law and I would dismiss this appeal with 
costs. 

Appeal dismissed. 
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Nawab Mirta MUHAMMAD BAQAR ALI 
KHAN—Plaintiff—AppslljNT 

versus 

HAZART LAL and others—Defendants— 

Respondents. 

Hindu Law- Antecedent debt — Creditors, prior and 
subsequent, whether should be different—Father alive at 
time of suit , effect oj—Joint family property, mortgage 
of, debt secured by, effect of — Sons, position of. 

Under the Hindu Law in order to constitute an 
antecedent debt binding on the sons, it is not noces* 
sary that the prior and the subsequent creditors 
should be different persons or that the father should 
be dead at the time the subsequent creditor claims 
his debt which the father incurred to satisfy the 
prior debt, but it is necessary that such debt should 
not have been secured by a mortgage of the joint 
family property and that the prior and the. subse- 
uent debts should not be contemporaneous in fact, 
p. 116, col. I.] 

Sahu Ram Chandra v. Bhup Singh, 39 Ind. Cas. 
280; 39 A. 4 el C. W. N. 698; I P. L. W. 667; 15 
A L. J. 437; 19 Bom. L R. 498; 26 C. L. J U 33 M. 
L. J. I4 ; (1917> M. W. N. 439: 2i M. L. T 22: 6 L. 
W. 213; 4 - I A. 126, (P. C ), discussed and explained. 

Ramman Lai v. Ram Qopal, 47 Ind. Cas. 987; 21 0. 
|0. 200 5 0. L. J. 629, overruled. 
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Appeal from the deoree of the Subordinate 
Judge, Sitapur, dated the 23rd March 1918. 

Babu Ishioari Prasad , for the Appellant. 

Mr. A. P. Sen , for Respondents Nos. 2 to 4. 

JUDGMENT.—In this case the plaint* 
iff-appellant appeals from a deoree of the 
Subordinate Judge of Sitapur dismissing 
hia olaim as against defendants Nos. 2, 3 
and 4 for the recovery of R J . 11,000 odd 
by sale of the 4 annas share of the de¬ 
fendants in the village of Binonra. The 
suit was deoreed against defendant No. 1. 
The olaim was based on a mortgage-deed 
dated the 23rd March 1910, said to have 
been executed to secure a previous debt 
of Rs. 7,000, and on a deed of further 
oharge dated the 31st May 1915, said to 
have been executed to seoure a loan of 
Rs. 2,000 borrowed for the purpose of 
opening a cloth shop. Both deeds are 
alleged to have been executed by the 
defendant No. 1, against whom the suit 
was originally brought. Defendants Nos. 2 
and 3 are the sons and defendant No. 4 
the grandson of defendant No. 1 and they 
were impleaded on their own application, 
as they said that the property alleged to 
have been mortgaged was the joint ances¬ 
tral property of defendant No 1 and them¬ 
selves. Defendant No. 1 did not put in 
an appearance and the oas6 was deoided 
ex parte against him and he has not appealed. 
The lower Court dismissed the olaim as 
against defendants Nos. 2, 3 and 4 inter 
alia on the following grounds: — 

(а) that there was no proof that the 
Rs. 7,000 to seoure which the 6rst mortgage 
was exeouted were in fact due, 

(б) that in any case the debt of Rs. 7,000 
to seoure which the first mortgage was 
exeouted could not be said to have been 
incurred for legal necessity, 

(c) that the second mortgage was like¬ 
wise not exeouted to seoure a loan incurred 
for legal necessity, 

id) that although defendant No. 2 was 
proved to have attested the second mort¬ 
gage-deed, the attestation did not prove his 
oonourrenoe in the mortgage or estop him from 
impugning the mortgage, 

(e) that, as regards the plea that the 
first mortgage for Rs. 7,000 was binding 
on the family on the ground that it was 
$9 secure an antecedent debt, the arrears 


due under tho theka could not be held 
to be an antecedent debt because they 
had already been secured by a mortgage of 
the family property dated the 15th February 
1907, Exhibit 4. 

All these findings of the lower Court 
are oalled in question in appeal. There 
is little difficulty about the facts in this 
appeal, bat the findings of law have been 
strenuously contested. 

As to finding (a) it is urged in the 
first place by the appellant that the plead¬ 
ings of the defendants-respondents did not 
put him to the necessity of proving the 
existence of the debt of Rs. 7,000 to seoure 
whioh the first mortgage was exeouted, 
and that no issue was framed on this 
point. We are of the opinion that this 
contention must prevail. The respondents’ 
Counsel, when asked where they had denied 
the existence of this debt, oould only point 
to paragraph 2 (c) of the written state¬ 
ment of defendant No. 2 whioh was hia 
reply to paragraph 2 of the plaint. Now 
paragraph 2 of the plaint only purported 
to set forth the particulars of the mort¬ 
gage in the manner prescribed by form 
No. 45 of the pleadings in Appendix A cf 
the Code of Civil Procedure. A denial of 
the amount of the mortgage in such a 
paragraph only amounted to a denial that 
the mortgage purported to be to seoure a 
debt of Rs. 7,000 The denial cannot be 
construed to mean that the respondents 
put the appellant to proof of the existence, 
at the date of the execution of the mort¬ 
gage, of the debt. That the mortgage pur¬ 
ported to be to seoure the sum mentioned 
is not now denied by the respondents. 
Alternatively the respondents urge that at 
the date of the filing of the written 
statement they were under no necessity 
of denying the existence of the considera¬ 
tion. They argue that the plaint is based 
on the allegation that the debt was incur¬ 
red for family necessity and not on the 
allegation that the debt was an antecedent 
one. The plea based on the doctrine of 
antecedency, they say, was only raised by 
the appellant after the issues had been 
struok, apparently in argument after the 
recording of evidenoe. They, therefore, 
maintain that, although the plea that 

there was never any debt due of Hi. 7,000 



INDIAN CASES. 


[1919 


110 

MOHAMMAD BiQAR ALI KHAN t\ IIAZkRI LAL. 

had not been raised earlier, it oould be 
raised by them as soon as the first mort¬ 
gage was defended by the plaintiff appellant 
on tbs ground of its being to secure an 
antecedent debt. In our opinion there is 
no foroe in this argument. If the defend¬ 
ants had pleaded that no debt existed 
whioh it wis neos3siry to secure, this 
would have been a complete answer to the 
appellant’s claim that the debt was incur¬ 
red for family necessity. A debt that does 
not exist cannot be for family necessity. 
The respondents’ failure, therefore, to put 
forward this plea in their written state¬ 
ment, in our opinion, justified the appellant 
in considering that he was not put to 
proof of the existence of the debt. Again, 
the respondents urge that the non existence 
of the debt was impliedly pleaded in 
paragraph 3 of the written statement of 
defendant No. 2 Now paragraph 3 merely 
states that the oause of action is not 

admitted. This oannot be oonffrued to be 

• a denial of the existence of the debt at 

the time of the execution of the mort¬ 

gage. Lastly, it is urged that in the 
written statement of the respondents Nos. 
3 and 4 the appellant was put to proof 
of the “validity” of the deed, and it is 
urged that this would involve his being 
put to the proof of the existence of this 
debt at the time of the execution of the 
mortgage. Having regard to the pleadings, 
however, it is dear that by putting the 
appellant to proof of the validity of the 
deed the respondents at that time really 
meant that they put him to proof that the 
deed was properly attested. We are unable 
to find either in the written statement of 
defendants N 09 . 3 and 4 any specifio 

denial, or denial by necessary implication, 
of the allegation that the debt of Rs. 7,000 
existed at the time of execution of the 
first mortgage. Consequently under Order 
VIII, rule 5, of the Civil Procedure Code the 
allegation of the fact of this debt must be 
taken to have been admitted. 

As to finding (6), we are of the opinion 
that the finding is correct. Toe debt is 
said to have consisted of arrears for three 
years due on a theka taken by the defend¬ 
ant No. 1 under a kobuliyat dated the 3rd 
December 1906, Exhibit 3. The learned 
Subordinate Judge found that the theka oould 
not be said to have been executed for the 


family benefit or necessity and consequently 
no money due under if oould be a debt incur- 
ral tor family necessi.y The rental under 
the theka was Rs. 6,000. The gross rental due 
in respect of the leased villages, half of 
whioh were cash-rented and half of whioh 
were grain-rented, was Rs. 6,028. The 
lower Court ha9 rightly pointed out that 
it is seldom possible to realise the rental 
demand in full. Paragraph 4 of the kabuliyat, 
Exhibit 3, excludes from the income 
leased all miscellaneous dues. In the four 
years preceding the execution of the lease 
or kabuh'yat the average amount realised in 
respect of the two villages was only Rs. 4,159 
a year. The appellant, on whom (as will 
be subsequently shown) rested the burden 
of proving that the lease was taken for 
the family benefit, is thn9 unable to prove 
that the defendant No. 1 had any reason¬ 
able expectation of making any profit. 
What the defendant No. 1 may have 
expected is also to a certain extent to be 
judged by results. Looking at results we 
find from the mortgage, Exhibit 1, that 
in three years out of the four years 
for whioh the theka was taken, the arrears 

of theka money amounted to Rs. 8,290. 
It is urged by the appellant that the jama- 
bandis for the years of theka have not 
been produced. Whether, however, tie 
theka oould be expeoted to be a profitable 
enterprise, would depend rather on the 
collections previous to the time it was taken 
than on the collections subsequent. In any case 
the appellant oould himself have produced 
the jamabandis and he oannot, therefore, plead 
their non production by the respondents. It 
was for the appellant to prove that the lease 
was for the benefit of the family. Again the 
faot that in the mortgage sued upon the 
appellant gave up his claim to a porcion 
of the arrears oannot be pleaded by way 
of showing that the demand for theka 
money was less than that entered in the 
lease. The appellant at the time of executing 
the lease oould not anticipate any remis¬ 
sion. There is more force in the appellant s 
contention that the high amount of arrears 
actually incurred by him was partly due to 
19i2 Fasli being a year of frost, in which 
the rabi crop was spoilt and remission of 
reat was imposed. There is no proof, how¬ 
ever, of this and, even if it were proved, it 
would not explain away the large loss 
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incurred on the theka by defendant 
No. 1. 

As to Bnding (c), the burden of oroving 
that the second bond for Rs. 2 000' was to 
seoure a loan for the family necessity was 
on the appellant. He has produced as a 
witness one Kirpa Dayal (P. W. No. 2) 
a clerk of the manager of his estate. This 
witness states that the money was borrowed 
to open a doth shop and that the purpose of 
opening the cloth shop was represented to be 
the earning of profits wherewith to pay up 
the prior deed of Rs. 7,000 discussed above. 
It has not been proved that this ad- 
mission was untrue, nor is it possible to 
say that it was untrue. Although, therefore, 
if the money had been borrowed merely 
to open a cloth shop, we m'ght have been 
disposed to hold that it wp,s a legitimate 
form of enterprise to inorease the family 
income, it does not seem possible to discard 
the plaintiff’s evider.oe that the shop was 
opened for the expre?s purpose of earning 
money to pay up a previous bond oxeouted 
to cover a debt not binding on the family. 
It soaroely appears necessary to go into the 
question whether the income of tie family 
required supplementing. On this point we 
have divergent evidenoe. The appellant’s 
witness No. 5, Gulz rrilal, states that the 
family inoome was Rs, 600 or 700 a year, 
whereas defendant-respondent No. 2 states 
that the inoome of the family was between 
Rs. 1,000 and 1,200 a year and the 
average family expenditure only Rs. 30 or 40 
a month. In either oase, however, we 
should have bden disposed to hold that, 
the manager was entitled to open a cloth 
shop on behalf of the family if his experience 
justified him in anticipating this shop being 
a suooess. It appears that the shop was 
opened in May 1915 and was only closed 
when this litigation began in July 1917. 
The shop would, therefore, not appear to 
have been a failure. It follows, however, 
from the admission which I find binding on 
the appellant, that the shop was opened 
to defray a debt not due on the family, 
that the seoond mortgage was executed 
to prooure funds for opening the shop, and 
that consequently this seoond mortgage 
oannot have been deemed to have been 

inourred to seoure a loan neoessary for the 
family. 

As to finding (d), we are of the opinion 


that the learned Subordinate Judge was 
wrong. The defendant No. 2 himself in 
cross-examination had to admit that the shop 
was opened in his name and that he was 
fined by the Municipal B jard for not giving 
information to that authority of its being 
opened. In examination in-ohief he admitted 
that he used to sit at the shop. There 
is, therefore, no reason to disbelieve the 
appellant’s witness Kirpa Dayal (P. W. 
No. 2>, when he says (hat not only wa 9 
the deed executed with the knowledge and 
oonseut of defendant No. 2 but that he 
actually negotiated the transaction. 

As to finding (e), this is the finding whioh 
the appellant has most strenuously contested. 
His Coun ;el admits that after execution of the 
lease by the defen iant No. I hut before it came 
into operation the defendant No. 1 exeoated 
a security b)ni (nsvaracted upon), Exhibit 
4. for Rs. 6,000 and agreed that this sum 
would be payable if in the oourse of the 
theka, period the payment of any year’s 
instalment fell into arrears. He, however, 
urges that this hypothecation would not 
prevent the appellant pleading that the 
arrears subsejuently incurred were an 
antecedent debt and relies on a ruling of 
a Bench of this Court in liamman Lai v. 
Ram Gopal (1), The learned Subordinate 
Judge held that the arrears could not be 
oalled an antecedent debt, inasmuch as it 
was held by their Lcrdships of the Privy 
Council in Sahu Ram Ghandra v. Bhtip Singh 
(2) that the debt must be incurred irres¬ 
pective of the credit obtained from immoveable 
assets whioh did not belong personally to 
the manager hut were joint family property. 

In the oase of the Bench of this Court it was 
held a9 follows: — 

“What their Lnrdships seem to lay 
down is that an antecedent debt secured 
by a mortgage might be open to the same 
objection as a subsequent mortgage effected 
to pay the debt. They newhere say that 
the personal obligation compromised in every 
simple mortgage oannot be separated from 

the mortgage-debt, and that.the personal 

obligation to repay the money may not 


x r 


(2) 39 Ind. Cae. 230; 39 A. 437; 21 O. W. N. 693; 1 
P. L. W, 657: 15 A. L. J. 4 J7; 19 Bom. L. It. 498; 20 

L ' J ‘ 14; M. W. N. 439; 22 M. 

L. I. 22; 6 L. W. 213; 44 I. A. 126 (P. O.). 
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amount to an antecedent debt whioh the 
son may be under an obligation to pay 
if it wag incurred for purposes neither illegal 
nor immoral.” This ruling was followed 
by another Bench of this Court in First 
Civil Appeal No. 93 of 1917 deoided on 
14th April 1919 [Gur Sahai v. Girdhari 
Lai (3)], and in the judgment in 
that oase it is stated that the principle laid 
down in Ramman Lai v. Ram G >pal (1) had 
been followed in a number of subsequent 
oi 3 63 in this Court and that on the principle 
of stare decisis it appeared desirable to 
follow it unless and until it was pronounced 
erroneous by higher authority. One of us 
was a member of that Bench, but the re¬ 
spondents have asked us in this oase to dis¬ 
sent from the ruling in Ramman Lalv. Ram 
Gopd (1). They further contend that that 
ruling may be distinguished on the ground 
that it applied to a oase where the mortgage 
was exeouted to secure a debt incurred in 
favour of a person other than the mortgagee, 
whereas in this oase the debt was incurred 
in favour of the mortgagee A certain 
passage is relied on in the Privy Counoil 
case of Sahu Ram Chandra v. Bhup Cingh 
(2) mentioned above for the proposition 
that the mortgagee cannot plead that a debt 
incurred in favour of himself and secured 
subsequently by a mortgage is an antecedent 
debt. It is further maintained by the re¬ 
spondents that the Privy Council ruling should 
also be interpreted to mean that no mort- 
gage oan be binding on the sons under 
the doctrine of anteoedenoy, unless it is 
proved that the father who exeouted the 
mortgage is dead. Their Counsel admits 
that this contention was rejected by 
the Bench of this Court in the judgment 
already mentioned of the 14th April 1919, 
where it was held that the validity of the 
transaction on the ground of its being to 
seoure an antecedent debt has to be deter¬ 
mined quite apart from any question of 
pious obligation, but he asks us not to 
follow this finding. These arguments raise 
several distinct questions as to the interpre¬ 
tation of the ruling of their Lordships of the 

Privy Counoil in Sahu Ram Chandra v. Bhup 
Singh (2) and these questions oan only be 
deoided by a consideration of their judg¬ 
ment as a whole. We attribute to the 
failure to read the judgment as a whole 
(3) 52 Ind. Cas. 75; 22 0. C. 84. • 


all difficulty in interpreting it and all dis¬ 
sension as to its meaning. Isolated passages 
have been quoted apart from their oontext 
and thereby the meaning of this judgment 
in its logical cohesion has been missed. 

The ca^e was one where a father hypothe¬ 
cated family property to secure a loan 
of Rs. 200 in cash. The mortgagee’s interest 
was subsequently acquired by the plaintiff 
in the suit, that plaintiff having had 
nothing to do with the execution of the 
original mortgage. The plaintiff sued on 
the mortgage and the dismissal of the suit 
was upheld by the Privy Council, on the 
grounds that the loan by the father to 
seoure whioh the mortgage was exeouted 
was not for necessary purposes or for the 
family benefit, that the loan oould not be 
considered as an antecedent debt, and that 
the dootrine of pious obligation oould not 
be invoked to sustain the mortgage. The 
judgment contains an exposition generally 
of the law applicable to oases where the 
validity of a transfer by the father alone 
is called in question by the sons. This 
exposition is arranged in five separate parts 
dealing successively with the general princi¬ 
ple against alienation by one of several 
oo-paroeners, the effeot on this main princi¬ 
ple of a second principle that sons are 
bound to discharge non-immoral debts o 
their father, the exceptions to discharge 
antecedent debts, the law as to the bur en 
of proof in suoh oases, and lastly ® 
definition and test of a legally anteoe en 
debt. Eaoh of these five parts may be 8 nm 

marieed as follows:— . . . 

1. A sale, gift or mortgage of the join 
family property cannot be effected by odo 
oo parcener alone without the consent, express 
or implied, of the other oo-paroeners. 

Explanation. The consent of the o or 
oo sharers is implied where the transfer is 
by the manager or head of the family or 

necessary purposes. . . .. 

2. A transfer by a father, although origins y 
invalid under the principles stated in para 
graph 1, is given effeot to against the sons 
on the death of the father, provided that 
the transfer was to discharge or seoure a 
debt not for immoral purposes, owing o 
the pious obligation of the sons to disc arge 

such a debt of their father. 

3. To the principle stated in paragrap 
1 there is an exception (whioh as an exoep* 
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tion from a general and sound principle 
must not be extended and should be very 
carefully guarded), namely, a sale or 
mortgage made by a father to discharge 
or secure an antecedent debt is valid, even 
though the transfer was not for the benefit of 
the estate. 

4. The necessity of protecting the right 
of third fartiep, who have taken their title 
for onerous consideration and in good faith, 
has given rise to muoh of the law on 
the subject of the antecedent debt and is 
at the bottom of the doctrine of ones, but 
the onus of proof is nevertheless n ot capable 
o e a general and ii flexible answer. 

Illustration (a). The aotual mortgagee with 
whom the transaction took place is setting 
up a oharge in his favour made by the 
father of a minor with the alleged object 
of obtaining an advance for family need* 
or for the repayment of a precedent loan. 
He may be reasonably expected to allege 
aud prove facts presumably batter known 
to him than to the infant heir, suih as 
facts embodying the representations made 
to him of the needs of the estate and the 
motives ii.il lenoing his own advance. 

lllustrition (6). The sons are seeking to 
defeat an alienation made by their father 
to discharge or pay off an anteoedant debt 
or an alienation effected by a Court in 
execution of a decree for the father’s debt. 
It is for the sons to show that the debt 
was contracted for an immoral purpose and 
that the purchaser had notice of the faot, 
that is to say, legal notice if a private 
transferee and aotual notioa if an auction* 
purchaser, the latter not being required to 
make an inquiry beyond what appears on the 
faoe of the proceedings. 

5 (0, An alienation for an antecedent 
debt means that the sale or oharge has 
been made in order to discharge an obliga¬ 
tion not only antecedently inourred but in¬ 
curred wholly apart from the ownership of 
the joint estate or the security afforded or 
supposed to be available by snob joint 
estate, that is to say, a father’s debt will 
not be regarded as antecedent, unless 
incurred irrespective of the oredit obtainable 
from immoveable assets which do not 
personally belong to him but are joint family 
property. 

(it). The doctrine of anteoedenoy in time 
implies a long real dissociation in faot 
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between the debt and the transfer, as 
otherwise the dootrine could be evaded. 

It will be noted that we have treated 
that part of the judgment whioh deals with 
the main principle against alienation by a 
single co-parcener and the second principle 
arising from pious obligation as concluded 
before the question of the exception based 
on the dootrine of anteoedenoy oommeno«s. 
That this is oorreot may be seen from 
their Lordships’ sentence, 'The whole of 
this part of the case is accordingly at an 
end.” It will also be noted that we have 
treated the passage in the judgment 
beginning with the sentence, "They desire, 
in the first place, to make it clear that muoh 
if not all of the law upon this subject 
has arisen from the necessity of protecting 
the right of third persons,” down to 
the words with reference to the pronounce¬ 
ment of Sir John Stanley, "in their 
Lordships’ opinion this is a correct and 
useful statement of the law,” as confined 
to an exposition of the law in respect of 
the burden of proof. It is to be regretted 
that this part of the judgment is not 
commenced by a new paragraph in the 
published reports. In our opinion not a 
single expression of their Lordships in this 
passage can be read as intended to apply to 
anything but the matter of the burden of 
proof, a matter considered in the light of 
English principles cf equity and not of 
Hindu Law proper. It is equally dear that 
the rest of the judgment following on this 
exposition of the law as to the burden of 
proof deals solely with the dootrine of 
anteoedenoy. It follows that the statement 
of their Lordships that in order to make 
the sons liable the father mu3t have died, 
is made solely with reference to the qaestion 
of pious obligation of the sons to pay their, 
father’s debes and is not made with 
reference to anteiedent debts. 

We, therefore, oonour in the judgment 
referred to above of this Court dated the 
14th April 1919 where it states, "in our 
opinion the Privy Couaoil did not intend 
to lay down in Sahu Rjm Ohanira v. Bhup 
Singh (2) that a conveyance in considera¬ 
tion of antecedent debts can in no case be 
enforoed during the father’s lifetime.” It 
also follows that we cannot accept the 
suggestion that their L)rdships : judgment 
is to bo interpreted as meaning that a 
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mortgagee oan only take advantage of a 
prior debt when the debt wag inoorred in 
favour of some one else than himself. This 
suggestion is based on their Lordships’ 
statement that "much of the law upon this 
subject has arisen from the neoessity of 
protecting the right of third persons.” 
Ihis passage ooours in that portion of the 
judgment dealing only with the burden of 
proof and oannot be read into the portion 
of the judgment dealing with the doctrine 
of antecedent debts. The rejection of this 
suggestion involves our not accepting the 
contention of the respondents’ Counsel that 
the oase of Ramman Lai v. Ram Gopal(l) 
oan be distinguished from the present oase 
on the ground that in the present oase 
the mortgagee was identical with the original 
creditor whereas this was not so in the 
case mentioned. No such suggestion or 
distinction, wo hold, has been made by their 
Lordships of the Privy Council. They apply 
the test of dissociation in fact and time, 
and this implies that a transferee may 
plead that the transfer in his favour was 
to discharge a prior debt in his favour 
wholly dissociated in fact from the transfer. 
It has been argued, however, that the excep¬ 
tion to the general principle against aliena¬ 
tion by a single oo-paroener made in favour 
of alienation to seoure an antecedent debt 
must find its genesis either in the pious 
obligation of sons to discharge or seoure 
their father s non immoral debts after his 
death or in the necessity of protecting 
third parties, purchasers of property for 
consideration and in good faitb, whioh 
necessity their Lordships in the discussion 
in their judgment on the burden of proof 
have stated to be responsible for much 
of the law on this subject. In the former 
case it is urged that it would be natural 
to impose the condition that a debt shall 
not be regarded as antecedent until the father 
is dead, and in the latter oase the condition 
that a person oannot defend a transfer in 
his favour, where it was to discharge or 
seoure a debt in his own favour, however 
much dissociated in time and fact from 
the transfer. This argument may be permis- 
sib ,e for suggesting what the law should 
be: it fails to show wbat the law is* 
Legal history contains numerous instances 
where the reason for a doctrine coming 
oto existence has been lost sight of 
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during the oourse of its growth. Indeed 
conceding that the antecedent debt doctrine 
is an offshoot ©f the doctrine of the pious 
obligation of the sons to defray their 
father’s debts, as appears unavoidable from 
the fact that the question of morality of 
the debt is a matter for consideration in 
the application of either doctrine, it ig 
nevertheless clear from their Lordships’ 
judgment that, while the fact of the debt 
being an immoral one :s a oomplete defence 
by the song again3t the invocation of the 
doctrine of pious obligation, in the oase 
of an antecedent debt the son9 have further 
to prove as against an alienee that the 
alienee had notice of the debt being an 
immoral one (See the second line of page 444 
in I. L. R. 39 Allahabad and the first passage 
quoted on page 446.) Hence it would 
appear that, under the impact of English 
equitable principles for the protection of 
third parties, the antecedent debt doctrine 
has developed on its own lines and inde¬ 
pendently of the doctrine of pious obligation. ‘ 
Had their Lordships felt justified on the 
materials before them in embodying these 
further restrictions in their definition of a 
legally antecedent debt, it may be presumed 
that they would have done so, anxious as 
they were not to extend the exception from 
a general and sound principle. In the oase 
before them the father was still alive, 
but their Lordships did not invoke this 
faot for the purpose of rejecting the claim 
that the debt was an antecedent one, 

though they had already invoked it to defeat 
the plea of pious obligation. 

It only remains for us now to deal 
with the contention that the personal 

obligation inherent in every simple mort¬ 
gage may constitute an antecedent debt, 
although the simple mortgage is itself 
invalid because it was for the purpose of 
securing a debt contemporaneous with the 
mortgage. In support of this contention the 
deoision of a Bench of this Court in Ramman - 
Laly, Ram Qopal ( 1) has been oited. This 
view, although followed on the prineipleof stare 
decisis by a Bench of this Court, on whioh one 
of us was sitting in the oase decided on the 
14th April 1919, does not seem consistent 
with the oloar emphatic statement of their 
Lordships of the Privy Council set forth in 
paragraph 5 of the precis of their judgment 
given above. Ramman Lai v. Ram Gopal (l) 
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wa9 deoided soon after the Privy Council 
ruling and apparently there were no decisions 
on the point by any other Court, and the view 
in question ha9 since been rejected by the 
Allahabad High Court in Brij Narain Rai 
v. Mangla Prasad (4). We do not, therefore, 
feel bound in this case to follow the view 
adopted in Ramman Lviv. Ram Gopal (1). 

We find then that the arrears of rent 
due under the lease are not prevented 
from being regarded as an antecedent 
debt binding on the sons by the fact 
that the creditor was himself the mortgagee, 
nor again by the faofc that the father 
is still alive, but they are prevented from 
being so regarded by the fact that they 
were secured in advance, at least partially, 
by the security-bond of the 5th February 
1907, Exhibit 4, which hypothecated the joint 
family property. 

Accordingly we dismiss this appeal 
exoept so far a3 a personal decree is 
claimed against defendant N). 2, on the 
ground that he attested Exhibit 2 creating 
a further charge of Rs. 2,000 on the 
mortgaged property in Exhibit 1 with full 
knowledge of the oontents of Exhibit 2. 
We allow this appeal so far as to give 
against defendant No. 2 (as well as against 
HoZ\ri Lai), jointly and severally, a decree 
for Rs. 2,000 with compound interest at 
six per cent per annum from the 31st May 
1915 te the date when the deoree is 
drawn up and simple interest at the same 
rate from that date to the date of realisation. 
The plaintiff appellant will get costs in all 
Courts on this par 1 ) of his claim against 
defendant No. 2 The appeal otherwise 
is dismissed with costs to the defendants- 
respondents. 

Appeal partly allowed. 

(4) 50 Ind. Cas. 101; 17 A. L. J. 64.Q; l U. P. L. R. 
(H. C.) 49; 41 A. 235. 


PUNJAB CHIEF COURT. 

Civil Revision Petition No. 925 of 1918. 

Maroh 3, 1919. 

Present: —Mr. Justice Broadway. 

RAMJI LAL— Pluntiff—Petitioned 

versus 

MANYA and others —Defendants 
— Respondents. 

Civil Procedure Code (Act V of 1908), s. 115 — 
Revision—Material irregularity —Court taking erroneous 
view of law or omitting to decide question of fact. 

Whore a Court takes an erroneous view of the 
law, or omits to decide a question of fact, e. g , 
whether or not a balauce was struck, it commits a 
material irregularity, and its decision is open to 
revision by the High Court, [p. 116, col. 1.] 

Petition under seotion 41 of Act III of 
1914, for revision of the deoree of the Senior 
Subordinate Judge, Gurgaon, dated the 27th 
June 1918, reversing that of the Munsif, 1st 
Class, Gurgaon, dated the 5th April 1918, 
decreeing plaintiff’s olaim. 

Lala Shamair Chand, for the Petitioner. 

Mr. Sundar Das , for the Respondents. 

JUDGMENT.—The plaintiff in this oa9e 
instituted a suit against the defendants 
claiming to reoover from them Rs. 400, being 
principal and interest due on a bahi account. 
The aooount is a very anoient one and had 
been commenced in Sambat 1919, the de¬ 
fendants having dealings with Bansi Dhar 
father of the plaintiff. This Bansi Dhar 
died in Sambat 1956 (1899 A. D.) and at 
that time the plaintiff is said to have 
been aged two and a half years. His 
mother, who acted as his guardian, appointed 
one Laiq Ram as manager of the business 
and it is said that in Sambat 1957 (1900 
A. D.) the defendants struck a balance 
acknowledging the correctness of the aocount 
in the books. The suit was brought on 
the 1st October 1917 and was deoreed by 
the trial Court. The learned Senior Sub¬ 
ordinate Judge, however, dismissed the suit 
on appeal on the ground that the olaim was 
barred by limitation. In coming to this 
decision the learned Subordinate Judge 
directed his mind solely to the correctness 
or otherwise of an allegation to the effect 
that between Sambat 1956 1957 the defend¬ 
ants had taken a buffaloe valued at R 3 . 35 
from the plaintiff’s shop. He held that 
this particular transaction had not been 
proved and oame to the conclusion that it 
had only been brought forward with a vievy 
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to bringing the sait within time. The ques¬ 
tion as to whether any balance had been 
struck by the defendants in 1957 was com¬ 
pletely lost sight of, and before me it has 
been contended by Mr. Shamair Chand on 
behalf of the plaintiff petitioner that if this 
balance be found to have been struck, 
then the suit must be regarded as within 
time. My attention was drawn to sections 19 
and 6 nf the Indian Limitation Act, 1908; 
and it is urged that the striking of a balance 
or an acknowledgment within the purview 
of section 19 of the Act results in the com- 
menoement of a fresh period of limitation 
to be computed from the time when the 
acknowledgment was signed, and that inas- 
much as ic Sambat 1957 the plaintiff was 
a minor, section 6 of the Aot was applicable 
and the time from whioh the period of 
limitation was to be computed was postponed 
to the date when the plaintiff beoame a 
major. It was, therefore, contended that the 
suit was within time, and my attention was 
drawn to Venkataramayyar v. Kothandara - 
mnyyar (1), Sarat Chandra Singh v. Sudhan 
Bari Mukerjea (2) and Halsbury’s Laws 
of England, Volume XIX, page 6 , Mr, 
Sundar Das on behalf of the defendants- 
respondents admitted the contention but 
urged that there was really no proof of the 
striking of any balance by the defendants, 
and farther that there was no proof that 
the debt was really due. It seems to me, 
however, that it is not for me sitting as a 
Court of Revision to go into the merits of 
the case. The learned Subordinate Judge 
has taken an erroneous view of the law and 
has acted with material irregularity in 
totally igooring the alleged acknowledgment 
of bambat 1957. 

I, therefore, accept this petition and return 
the oase to the Court of the Senior Sub- 
ordinate Judge, who will hear the parties 
with regard to the striking of the balanoe 
and come to a decision whether cr not as 
a matter of fact the balanoe was struck 
and whether the striking of suoh balance 
is sufficient to prove ihe case for the 
plaintiff. Costs will follow the event. 

Eetision accepted. 

(1) 13 M. 135; 4 Iud. Dec. (n. s.) SC6. 

(2) 14 Ind Cas. 694. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Execution of Decree Appeal No. 1 

of 1919. 

April 4, 1919. 

Present : — Pandit Kanhaiya Lai, A. J. C., 
and Mr. Daniels, A. J C. 

GULZARI LAL —Db-chee-holder— 

Appellant 

versus 

RAM BHAJAN —Judgment Debtor- 

Respondent. 

Limitation Act (IX of 1908J, s. 15, Sch I, Arts. 181, 
182 Execution of decree—Stay of execution, effect of — 
Subsequent application, nature of Time during which 
order remains in force , exclusion of—Oral application 
to proceed with sale, whether step-in-aid oj execution. 

Where an execution proceeding is staved by an 
order of Court, a subsequent application for execution 
must be treated as virtually an application to continue 
the previous execution proceeding or to revive or 
carry through a pending execution suspended by no 
act or default of the decree-holder, and the limitation 
applicable to such an applicati n is that contained in 
Article I hi of Schedule 1 to the Limitation Act. [p. 
117, col. 2.] j 

Where an execution proceeding is stayed by an 
order of Court, the decree-holder is entitled under 
section 15 of the • imitation Act to exclude the period 
from the date on which the order is made up to the 
date on which it is cancelled [p • 1 , col. 2.J 

An application made by a decree-holder, whether 
orally or in writing, to the Court charged with the 
execution of his decree for the issue of a pro¬ 
clamation of sale is an application to take a step-in- 
aid of execution within clause [ft of Article 1*2 of 
Schedule I to the Limitation Act and forms a fresh 
starting point of limitation. From the mere fact of 
payment of process-fees, however, an application to 
take a step-in-aid of execution cannot bo inferred; 
there must be an actual application to the Court, 
oral or in writing, to proceed with the sale, [p- B8, 
col. I.] 

Appeal against the decree of the Sub¬ 
ordinate Judge, Hardoi, dated the 4th Sep¬ 
tember 1918, reversing that of tbe decree of 
the Munsif, Bilgraro, dated the 19th Feb¬ 
ruary 1918. 

Mr. A % P fen. for the Appellant. 

Mr. Basudeo Lai , for the Respondent. 

JUDGMENT. • 

Kansaiya Lal, A. J. (J.— The question for 
consideration in this appeal is whether the 
application for execution made by the 
deoree holder appellant is barred by time. 
The deoree was for the sale of a certain 
house and was made absolute on the 26th 
August 1911. The first application for 
execution was made on the 11th July 1914 
and asked for the realization of the 
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decretal money by the sale of the mortgaged 
property. On that application a notice^ 
was issued to the ludgment-debtors under 
Order XXI, rule 22, .of the Code of 
Civil Prooedure, requiring them to show 
oause why the deore y should not be execut¬ 
ed. The judgment-debtors did not appear . 
and the Court granted time till the 29th 
August 1914 to the decree holder to pro¬ 
duce evidence about the market-value of 
the property sought to be sold. On the 
2 th August 1914 the patwari was produced 
and examined. The judgment debtors were 
i absent on that day but the general agent of < he 
.decree-holder was present. It was found 
that the property had no encumbrance. 0 . 
The decree-holder requested that the sale 
might be proceeded with ( digridar ki istidua 
haike ntlam oari kiya jawe ). The Court 
ordered a sale proclamation to issue, fixing 
the 23rd Ootober 1914 for the auction, 
and asked the decree-holder to deposit 
the necessary prooe9S-fee. On the same 
date the decree holder filed the prooess fee. 
No sale could, however, be held on the 
23rd Ootober 19 4 because there was no 
bidder. A suit had meanwhile been filed 
by oertain persons, claiming a title to the 
property sought to bs sold and denying 
that the judgment-debtor bad any interest 
therein whioh could be brought to sale; 
and in that suit they obtained an order 
for the stay of the sale, pending the deoision 
of the suit. Oo the 2tth Ootober 1914, 
the date fixed for the receipt of the report 
of tne sale officer, the parties were absent 
and .’n consideration of the fact that an 
order for the stay of the 9ale had been 
made in the suit above referred to, the 
execution case was struck off for default. 

The suit, in whioh the order for stay 
was made, was deoreed against the present 
decree holder in accordance with a compro¬ 
mise, Jo whioh he was an assenting party, 
on the 4th Jancary 1915: Musammat 
Chhoti, the only judgment debtor who was 
a parly to that suit, having been exempt¬ 
ed. The present application for execution 
has been made on the 18th August l >1 
and seeks for the sale of the mortgaged 
proptrty. It is within thre* years from 
the date when the deoree holder orally 
applied to the Court to proceed with the 
sale and filed the necessary prooess-fee to 
. epable the Court to issue the proclama¬ 


tion of sale and also within three years 
from the date when the preceding applica¬ 
tion for execution was struck off after the 
sale was stayed. 

The order staying the sale of the mort¬ 
gaged property prevented the decree- 
holder from taking any further steps in 
that execution proceeding against the 
mortgaged property; and as pointed out by 
their Lordships of the Privy Counoil in 
Qamar vd'din Ahmad v. Jaicahir Lai (1) 
and by this Court in Girdhari Lall v. Damodar 
Das (2', the present application for exe¬ 
cution must be treated as virtually an 
application to continue the previous execu¬ 
tion proceeding or to revive or carry 
through a pending execution, suspended by 
noaotor default of the deoree holder. Article 
181 of the Indian Limitation Act applies to 
such an application and in that view of the 
matter, this application is within time. 

The Court of first instance treated the 
declaratory deoree above referred to, to 
whioh neither of the judgment-debtors 
was a party, as no impediment to the 
present application for execution. If that 
view be correct, the deoree-holder is en¬ 
titled uuder section 15 of the Indian 
Limitation Aot to exclude the period from 
the 23rd Ootober 1914, when the order 
staying the sale was made, to the date 
up to whioh it lasted. In that view too 
the present * application for execution 

would be within time. 

A third view, pressed on behalf of the 
decree-holder, is that the oral application 
made by the deoree-holder on the 29th 
August 1914, asking the Court to prooeed 
with the sale, saves limitation. On behalf 
of the judgmenr-debtor respondent, who is 
a subsequent mortgagee of the mortgaged 
property, it is suggested that the order 
of the Court of that date merely recites 
what the deoree-holder had asked for in 
hi 8 original application for execution. But 
as no previous order contained any such 
recital as a preliminary to what was to 
be done, it is reasonable to presume that 
the general agent of the deoree-holder, 
who was present, had made such a request 
and offered his readiness to pay the ue- 


/. \ 97 * 334 (p. C.); 2 A. L. J. 397; ^ L. 381; 
c WN «0l, IK M. L. j. 25S; 32 I. A. 102; 7 Bom. 
R 433- 8 Bar. P- O. J- 810. 

(2) 25 Ind. Cas. 160; 17 O. C. 169, 
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oessary prooess-fee to enable the proclama¬ 
tion of sale to be issued. In Ambica Per - 
shad Singh v. Surdhari Lai (3) Garth, C. J. f 
pointed out that notwithstanding the relief 
claimed in the application for exeontion, 
the proceedings for enforcing the sale have 
from time to time, as a matter of praotioe, 
always to be initiated by the deoree- 
holder, who has to pay the necessary oosts 
at each step in execution. An application 
made by him, whether orally or in writing, 
to the Court charged with the execution 
of his decree for the issue of a proolama- 
tion of sale is, therefore, an application to 
take some step m-aid of exeontion and forms 
a fresh starting point of limitation. The 
decisions in Chowdliry Paroosh Ram Das v. 
Kali Puddo Baneriee (4) and Vijiaragha- 
valu Naidu v. Srinivasalu Naidu (5) enforce 

v 6 •T e JJ r ieW /^ lD Maneklal Jagjivan v . 
* asi Raddha (6) and Abdul Kadir Rowther 

v. Krishna Afalamal Nair (7) it was held 

that- an application to take a step-in-aid of 

execution need not be in writing. 

The learned Counsel for the judgment 
debtor-respondent relies on the decision in 
JuggiLaly. Ganga Prasad (8), which was 
followed in Manna Lai v. Sardar Singh (9). 
But in those oases there was no direct 
application, oral or in writing, to take a 
step-in-aid of execution. In the former 
case the agent of the decree-holder had 
asked the Court to issue a warrant of 
arrest at onoe instead of attempting to serve 
the judgment-debtor with a notice to show 
oause why he should not be arrested; in 
other words, the Court was requested to 
dispense with the issue of a notice pre- 
liminary to the arrest and the Court held 
that suoh a request did not amount to an 
application to take a step-in-aid of execution 
In the latter case, all that was held was that 
the mere payment of prooess-fee by the 
decree-holder could not be treated as an 
application to take some step-in aid of 
execution, a view which the decisions in 


(3) 10 C. 851 at p. 856 (F. B.) ; 5 Ind. 
669. 

(4) 17 C. 53; 8 Ind. Dec. (n. h.) 574 
(6) 28 M. 399. 

(6) 15 B. 405; 8 Ind. Dec. (n. s ) 276 

(7) 23 Ind. Cas. 633; 38 M 695; 26 M. 
M. L. T. 305; (1914) M. W. N. 563; 1 L 

182; 14 oc - ,24 ‘ 

(0) 43 Ind. Cas. 342- 20 0. 0. 332. 


Dec. (n. s.) 


L- J. 433; 15 
W. 271. 


Malukchand Ratanchand v. Bechar Natha 

(10) and Sheo Prasad v Indar Bahadur Singh 

(11) also emphasise. The reason is obvious. 
1 rom the mere fact of payment of the 
prooess-fee an application to take a step- 
in aid of execution cannot necessarily be 
inferred: at most it may amount to an 
application to reoeive the money and the 
payment by itself might mean nothing more 
than the performance of a condition essen¬ 
tial to the order for execution. Here there 
was something more than a mere tender of 
the process-fee. It was preoeded by an appli¬ 
cation made orally to the Court to proceed 
with the sale, and that application saves time. 

The question of the saleability of the 
mortgaged property as affected by the decla¬ 
ratory deorse obtained by Bhagwan Din and 
others against the present decree-holder 
has not, however, been decided by the 
ower Appellate Court. The order for stay 
ias merged in the decree. The judgment- 
debtor-respondent is a subsequent mortgagee 

a D d the property sought to be sold is still 
the same. 

The appeal is, therefore, allowed and the 
execution oase sent back to the Court below 
with a direction to re-admit the execution 
appeal under its original number and to 
dispose of it, after determining the remain¬ 
ing points involved in the appeal in the 
manner required by law. In view of the 
oirnumstanoes of the oase the parties will bear 
their own oosts of this appeal. 

Daniels, A. J. C.—I concur in the order 
proposed by my learned colleague, on the 
ground that if the property is otherwise liable 
to sale—a point which still remains to be 
determined — limitation is saved by section 
15 of the Limitation Act. This was a point 
not taken by the appellant in his memo¬ 
randum of appeal but was apparent on an 
examination of the record. The appeal is 
not, in my opinion, sustainable oc the ground 
urged by the appellant. That ground was 
that certain proceedings which took place 
on 29th August 1914 constituted an appli¬ 
cation in accordance with law to the Court 
to take some step-in aid of execution 
within the meaning of Article 182 (5) of 
the Limitation Act. The execution applica¬ 
tion wbioh is now in question was present- 

(10) 25 B. 639; 3 Bom. L. R. 275. 

(U) 30 A. 179,- 5 A. L. J, 258; A. W. N. (1908) 74. 
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ed on 18th August 1917. The last pre¬ 
vious application was made on 11th July 
1914, more than three years earlier. If, 
however, the proceedings of 29th August 
1914, give a new starting point for limita¬ 
tion, the present application is within time. 
The plea pressed by the appellant is that 
an oral application to the Court to issue 
a sale proclamation is within the term 
of Article 182 (5). There is authority for 
this contention in Ambica Pershad Singh v. 
Surdhari Lai (3). A reference to the order- 
sheet of the oase does not, however, injny 
opinion, show that any suoh oral application 
was presented. On 11th July 1914 the 
decree-holder applied that notice under 
Order XXI, rule 22, might be sent to the 
judgment-debtor, more than one year hav¬ 
ing elapsed since the date of the decree, 
and further asked that after issue of notice 
the deoretal amount might be realised by sale 
of the mortgaged property. Notice was issued 
and was duly served, but on the date fixed, 
the 29th August 1914, the judgment-debtor 
did not appear. The order sheet of that 
date recites the fact that the decree-holder s 
agent was present and that the judgment- 
debtor was absent, and then proceeds: The 
prayer of the decree-holder is that sale 
may be proceeded with,” and an order 
was thereupon passed that sale proclama¬ 
tion should be issued and that the decree- 
holder should pay the neoessary process- 
fee. The words relied on, dtgridar ki istidua 
hai ke nilam jari hn , merely, in my opinion, 
refer back to the prayer contained in the 
petition of 11th July that after notice to 
the judgment-debtor sale proceedings should 
be taken, and do not indicate that any 
fresh application was made on 29th August. 
It is well settled by the rulings of this 
Court in JuggiLalv. Ganga Prasad (8) and 
Malu^chand Ratunchand v. Bechar Natha .(10) 
that the mere deposit of process-fees is not 
enough to give a fresh starting point for limi¬ 
tation under Article 182 (5). 

The point raised by my learned oolleague 
at the hearing of the appeal results in a very 
carious circumstance. Bat for the order 
staying the sale the present application 
would, in my opinion, be undoubtedly beyond 
limitation. The pr^Ciedings in whioh that 
order was passed resulted in a deoree 
declaring the property not liable »o sals. 
- The decree bolder now seeks to sail the 


property in spite of that deoree. The re¬ 
spondent Ram Bhaian Lai is apparently a 
subsequent mortgagee from Musammat 
Chhoti, the mother and heir of the original 
judgment debtor Hardwari Lai, or her hus¬ 
band. I express, however, no opinion on 
this question at present, as it has not yet 

been gone into by the lower Court. 

Appeal allowed. 
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Thakur RUDRESHWARl PRASAD 
SINGH— Plaintiff—Appellant 

versus 

DHANA MAHTO and others—Defendants 

— Respondents. 

Bengal Tenancy Act ( VIII B. 0. of 18859 S . 74- 
Landlord and tenant— Abwab, meaning of-Rent, 
what is —Construction of document — Appeal, second, 

whether maintainable. 


A question of the construction of a document, if it 
is a document of title and not merely a piece of evi¬ 
dence in the case, is a question of law and the High 
Court will interfere in second appeal where the lower 
Appellate Court has misconstrued the document or 
has made no attempt to construo it LP- 1 ^0. C0 ‘- f-.\ 

The defendant executed a kabuliyat in favour of the 
plaintiff covenanting to pay Rs. >67-7-5 as mal jama, 
the amount being made up as follows:-Mai jama 
Rs 15- -D-0: dasahra salami Re. 1, dasahra patta, 
Rs’ 3, price of ghee Re. I; price of dahi. Re l- tahnr 
of paticari Rs 4-14-5; total Rs. 157-7-o. It was 
contended on behalf of the defendant that Rs. 156-9-0 
formed the rent, and that all the other items were 
illegal impositions not forming part of the rent: 

Held, that, on a proper construction of the docu¬ 
ment it was clear that the consideration for tho 
use and occupation of tho land was a certain amount 
of rent in cash and the price of certain other 
articles, and that the total of these items was to 
constitute one whole rent or jama which was payable 
by the defendant, and that there being no indication 
whatever that the price of tho articles mentioned 
was in any case intended to bo an imposition 
independent of the rent of the land which the 
defendant was leasing from the landlord, tho amount 
claimed must be held to be part of tho total rent 
payable for tho land. [p. 121, col. 2._, 
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Mr Purnenlu, Narayan Sinha, for the 
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Mr. Lclit Mohan Qhosh , for the Respond- 
ents. 

JUDGMENT.—This appeal arises oat of 
a suit by the appellant for the recovery of 
arrears of^ rent for the years 1322 and 

iqo’? F ' and for four-annas hist of 
o21 F. S., and the only question which I 
have to determine is whether certain 
Uems called Hak Patwari, Salami, etc., 
should be disallowed as illegal cesses or 
Abwabs. The lower Appellate Court is of 
opinion tbat they are not part of the rent 
but are illegal impositions by the landlord 
and has accordingly disallowed those items. 
Ihe whole judgment of the lower Appellate 
Court oonsjsts of two fentenoes and is as 
follows:- It is difficult to dehne exactly 
when items like these are really part 
o the rent and in the present oase 
i am not inclined to hold so. I prefer to 
follow the Record of Rights, and do not agree 
with the Munsif holding it to be inoorreot.” 
Why the learned Distriot Judge does not 
agree with the learned Munsif he does not 
eay but apparently he relies on the Record 
of Rights beoause the subjeot of investiga- 
tion is difficult and somewhat tedious. It 
is greatly to be regretted that a judgment 
of reversal, such as the judgment of the 
lower Appellate Court is, should be so per* 
funotory in its character, and I am not pre¬ 
pared to aooeptthis judgment as a judgmentin 
accordance with law. Under ordinary oiroum- 
stances I would have felt compelled to return 
the records to the lower Appellate Court 
in order to enable it to write out a proper 
judgment, but as the question involved 
in the appeal is a question of law and 
depends on the construction of a single 
document, I have thought it unnecessary to 

remand the oase to the lower Appellate 
Court. 

A preliminary question arises whether 
the Bnding of the lower Appellate Court 

18 * find ' Dg offaotand ’ therefore, binding 
on this Court. The question whether any 
particular item is, oris not, an Abwab, must 
depend upon the construction of the contract 
of lease in each case, and the question in each 
oase is whether the sum claimed in each oase 
is really part of the rent agreed upon to 
be paid as consideration for the lease-” 
JJpendra Lai Qupta v . Ataulla (1). l n 

(1) 36 lad. Gas, 404{ 21 0. W. N. 1C8. 


[1919 

this oase there is a written contract of 
lease between the parties, and the rights 
and liabilities of the parties must depend 
on the construction of the document which 
constitutes the oontraot between the parties. 
It is well fettled that a question of con¬ 
struction of a dooument, if it is a docu¬ 
ment of title and not merely a piece of 
evidence in the case, is a question of law, 
and the High Court will interfere in 
seoond appeal if the lower Appellate Court 
has misconstrued such a dooument. In this 
case, of oourse, the lower Appellate Court 
has not attempted to construe the dooument. 
It thought that it was a matter of some 
difficulty and, therefore, it threw the whole 
responsibility on the Revenue authorities. 
In my opinion, this is dearly a oase 
entertainable by the High Court in second 
appeal. 

As I have said before, the tenancy in 
this oase commenced with a dooument dated 
• the 15th Aghan 1310. This is a Kabuliyat 
exeouted by the respondents in favour of 
the appellant. By this dooument the tenants 
covenanted to pay mal jama, amounting to 
R 9 . 167 7-5, annually together with Zemin- 
dari rasum year after year as per details 
given. The details are as follows:—Mal 
Jama, Rs. 156 9 9. Dasahra Salami, Re. 1. 
Dasahra Patta, 3 heads, price Rs. 3. Prioe 
of Ghee for Shami Puja, seer, Re. 1. 
Prioe of Dthi for Dasahra, Re. J. Tebrir 
of t atwari, Rs. 4-14 5. It will be noticed 
that if all the items are added up, the 
total oomes up to Rs. 167-7-5 which is 
described a9 the mal jama and which the 
tenants covenanted to pay *'as per instalment 
year by year.” 

It is argued on behalf of the appellant 
that .the dooument shows that the sums 
olaimed are really part of the rent agreed 
to be paid as consideration for the lease and, 
therefore, no portion of it should have been 
disallowed by the lower Appellate Court. 
The respondent, however, argues that the 
details show clearly that Rs. 156-9-0 is the 
rent, and that all the other items are 
illegal impositions Dot forming part of the 
reDt but forming part of the “ZemiDdari 
ratum" and that they were rightly disallow¬ 
ed by the lower Appellate Court. 

The question was debated in the oase of 
Kalanand Singh v. Eastern Mortgage Agency 
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Company , Ltd. (2). In that oase the lease 
provided that the lessee shall pay to the 
lessor year by year a fixed sum of Its. 4,310, 
of whioh the snra of Its. 4,300 was desoribed 
as jama, Rs. 5 as Salami Touzi and Rs. 5 
as “Tehwari Dasahra.” It was argued 
on behalf of the lessee that the imposition 
of Salami Touzi and Tehwari Dasahra was 
illegal and oould not be reoovered by the 
lessor. The learned Judges in the course 
of their judgment said: "Now, no doubt, if 
the lease had provided for an annual pay¬ 
ment of only Rs. 4,300 and the landlord had 
at some subsequent date demanded from his 
tenant afurther sum or sums by way of Salami 
and Tehwari, such additional demandp, even 
if for sometime acquiesced in, would still be 
regarded as Abwabs or illegal oeeses not 
recoverable in law. But where (as in the 
present oase) the payment of these speoiBo 
sums is provided for and agreed upon in 
the lease creating the tenanoy, the stipulation 
for suoh payment is not, in our opinion, a 
stipulation or reservation for the payment of 
arbitrary and indefinite oesses but in the 
language of section 3 of Regulation V of 
1812 is ‘a definite clause in the engagement 
contracted between the parties,’ whioh should 
be ‘maintained and given effect to.’^ ’ The 
learned Judges proceeded to say: In faot 
the two sums now in question, though not 
desoribed in the lease as rent, are in reality 
part of the consideration for whioh the 
tenanoy w as created and part of the rent agreed 
to be paid.” In the case of Radha Charon 
Ray Chowdhry V. Qolak Chandra Chose (3) 
Maolean, C.J., said that "a fixed sum men- 
tioned in a lease as payable annually for 
collection charges, in addition to rent, the 
total being desoribed as the jama and 
forming the consideration for the lease, is 
not to be regarded a3 an Abwab, but is in 
reality a part of the rent and recoverable 

• as suoh.” 

The two oases above cited were con¬ 
sidered and followed in this Court by 
Mulliok and Atkinson JJ., in the oase of 
Sadanand Texoari v. Deb Nath Manjhi U). 
The learned Judges laid down that where 
upon the opntraot entered into by the de- 


(2) 19 Ind. Oas. 701; 18 C. L. J. 83. 

,3) 31 O. 8H; 8 C. W. N. 629. 

(4) 37 Ind, Caa. 980; (1917) Pat. 287; 3 P. b. W. 270 


fendants it was clear that the consideration 
for the use and oooupation of the land was 
a certain amount of rent in oash and the 
prioe of certain quantities of paddy or ghee 
or both, as the case might be, and 
that the total of these two items was to 
constitute one whole rent or jama whioh was 
payable by the defendants, and there was 
no indication whatever that the prioe of 
paddy and ghee was in any oase intended 
to be an imposition independent of the rent 
of the land whioh the defendant waa 
leasing from the landlord, the amounts 
claimed for ghee and paddy must bo held 
to be part of the total rent payable for the 
land and the objection on the ground that the 
Zemindar was claiming as Abwab would not 
be tenable. 

I entertain no doubt whatever that, if 
the test laid down in these oases be the 
correct test for ascertaining whether parti¬ 
cular items olaimed as rent are or are not 
Abwabs, the items in the oase before me 
whioh are objeoted to by the tenants must 
be held to be part of the rent agreed to 
be paid by the teuants to the Zemindar 
and must accordingly be allowed. As I read 
the agreement between the parties, the items 
in respect of Dasahra Salami, Dasahra 
Patta, prioe of ghee and price of Dahi are in 
substitution of a portion of rent and not in 
addition thereto. The total rent agreed to be 
paid by the tenants is clearly and definitely 
stated to be Rs. 167 7-5, and, in my opinion, 
it does not matter that he takes Rs. 10-14-6 
out of the total rent, and not in addition 
thereto, under other heads, the charges 
being definite, and oertaip in their nature 
and forming part of the consideration for 
the lease. 

But it has been argued on behalf of the 
respondents that those oases were wrongly 
deoided and that the learned Judges who 
heard those oases did not pay sufficient 
attention to two Fall Bench decisions of the 
Caloutta High Court and a decision of the 
Judicial Committee in appeal from one of 
the Full Benoh decisions. The learned 
Vakil insists that if the principle laid down 
in those oases be adopted, I am bound to 
hold that the items olaimed in this appeal 
are illegal impositions and oannot be allowed. 
Having regard to the confident manner in 
which the case has been argued by the 
learned Vakil on behalf of the respondents, 
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I have thought it neoessary to deal with 
these oases very shortly in order to show 
that they were decided on their own faots 
and do not support the contention of the 
respondents. 

The first case relied upon by the re¬ 
spondent is that of Ghultan M ah ton v. Tiluk - 
darx Singh (5). In that case the plaintiff 
himself claimed the disputed items as 
Abwabs, but be insisted that he was en¬ 
titled to them as they were “old usual 
Abwabs” and bad been paid by the ten¬ 
ants for many years. In other words, be 
admitted that the items olaimed by him 
were Abwabs, but he relied upon oustom 
as sanctioning his demand. It was admit¬ 
ted in the case that the oontraot of tenanoy 
did not provide for the payment of these 
disputed items and that these Abwabs were 
not consolidated with the assal rent, the 
only question before the Full Benoh being 
whether, assuming that the Abwabs in ques¬ 
tion bad by the oustom of the estate 
of whioh the lands formed part, been 
paid by the defendant and his ancestors 
for a good many years, they were legally 
recoverable by the plaintiffs although they 
were net actually proved to have been 
paid or payable before the time of the 
Permanent Settlement. And the Full Bench 
had no difficulty in answering the question 
in the negative. It will be notioed that 
Sir Richard Garth presided over the Full 
Benoh and, in the course of his judgment, 
said as follows:— They are oalled Abwabs 
by the plaintiff himself, and they are 
Abwabs, as it seems to me, to all intents 
and purposes, and I oonsider that the 
Regulation VIII of 1793, as well as the Rent 
Law of 1859, intended to put an end to 
the Abwab system, and to render them 
illegal.” The same learned Chief Justice 
in the case of Mahommed Fayez Choicdhry 
v. Jamoo Gazee (6) laid down that “a con¬ 
dition in a lease that a tenant will pay 
to the landlord oolleotion obarges can be 
enforced, if the condition is definite and 
certain in its nature and forms part of 
the consideration for the lease.” I cannot 
think that the late Chief Justice of the 
Calcutta High Court intended, in the 
Full Benoh case, to go back on his 
opinion expressed three years previously and 

6) 11 0. 176 (F. B.); 5 Ind. Deo. (n. s.) 876. 

6) 8 C. 780; 4 Ind. Deo. (n. s.) 471 , 


to hold that even if the conditions for 
payment were definite and certain in their 
nature and formed part of the considers, 
tion for the lease, they could not be in¬ 
sisted upon in a suit between the landlord 
and the tenant if they were not oalled 
rent by the landlord. The decision of the 
Full Benoh was affirmed by the Judicial 
Committee is the oase of Tilukhdari Singh 
v. Chulhan Mahton (7). Some of the Judges 
in a subsequent Full Benoh case thought 
that the Judicial Committee went further 
than the b ull Benoh, but I oannot agree 
that it did. The Judicial Committee said: 

If they were payable at the time of the 
Permanent Settlement, they ought to have 
been consolidated with the rent under 
seotion 54 of Regulation VIII of 1793. Not 
being so consolidated, they oannot now be 
recovered under section 61 of that Regula¬ 
tion. If they were not payable at the 
time of the Permanent Settlement, they 
would come under the description of new 
Abwabs in seotion 55.” It seems to me 
that the deoision of the Judioial Committee 
is an authority only for the proposi¬ 
tion that if there are impositions on the 
tenant subsequent to the oontraot of ten¬ 
ancy, they oannot be enforced beoause it 
is impossible to say that thsy form part 
of the consideration for the lease. 

Thenext case relied uponby the respondent is 
that of Radha Frosad Singh v. Bal Koicar Koerx 
(8). In that case the plaintiff alleged that 
the yearly rent of the tenant was Rs.22-2 0. 

1 he defence was that the yearly rent was 
Rs. 18 1C-6 and that the difference was 
made up of illegal oessts whioh were not 
recoverable. The lower Appellate Court 
oame to the conclusion that the yearly 
rent was Rs. 18-10-6, although for years 
the tenant, had paid Rs. 22-2-0 as rent. In 
coming to this conclusion the lower Ap¬ 
pellate Court relied upon the jamahandi 
of 1286, whioh showed that the rent in 
1286 was Rs. 18 10 6 and that the differ¬ 
ence was made up of various impositions 
and charges. So far as faots are concern¬ 
ed it was established, therefore, that the 
original consideration for the letting was 
Rs. 18 10 6 and that the difference was 

(7) 17 C. 131 (P.C.); 16 I. A 152; 13 Ind. Jur. 251; 

5 Sar. P. O. .T. 408; 8 Ind Dec. (n. 3.) 025. 

( 8 ) 17 0. 726 (F. B.); 8 Ind. Deo. (n. s.) 102$. 
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made up of cesses which must have been 
subsequently imposed by the landlord. 
Gho 9 e, J., in the oourse of his judgment 
said: “There is nothing to show that these 
items ever formed aDy part of the considera¬ 
tion for which the land was leased to the 
defendant; for if they did, they would, 

I think, be really rent, though described 
in the Zemindari papers under other de¬ 
nominations. They were apparently Abwabs 
imposed subsequent to the rent being fix¬ 
ed at Rs. 18.10-6; and it is not proved 
that the ryot at any time agreed to pay 
an enhanoed rent including the said items 
as part of the rent.” It i9 difficult to 
see how the actual decision of the Full 
Bench is or oan be any authority in 
favour of the respondents’ contention, 
though it must be freely admitted that 
certain observations of O’Kinealy, J., 
went further than the aotual decision of 
the case demanded. 

All the oases relied upon by the re¬ 
spondents were fully considered by the 
learned Judges in the case of Kalanand 
Singh v. Eastern Mortgage Agency Co., Ltd. 
(2). With reference to these oases, the 
learned Judges said as follows:—“in these 
oases there were no written engagements 
and the earns claimed represented imposi¬ 
tions or demands made upon the ryot 
defendants at various times subsequently 
to the creation of their tenancies and 
settlement of their rents. It was, there¬ 
fore, held, and no doubt properly b«ld, 
that though in accordance with practice 
or oustom the tenants had paid these 
impositions for a long period, yet by 
virtue of the provisions of sections 54, 55 
and 61 of Regulation V III of 1793, they 
were not legally recoverable.” In my 

opinion the oases relied upon by the re¬ 
spondent do not support the broad oonten- 
tion advanced by him and 1 entertain no 
doubt whatever that every item is recover- 
able as rent if it did form part of the 
consideration for the letting, though it 
might Dot have been described in the lease 
as rent. If that test is applied in this 
oase, then, in my opinion, all the items 
are recoverable as rent, as I have no 
doubt that the rent agreed tc be paid by 
the tenant is R 9 . 167-7-d annually. 

It was next contended by the learned 
Vakil on behalf of the respondent that, 


in any event, the item of Rs. 3 for Dapahra 
Patta (goats for Dasahra festival) 
must be disallowed, as goats oan never 
stand for rent, and he relied on the case 
of Gnyratulla Sardar v. Qirish Ohandia 
Bhaumik (9). It is true that that oase 
supports the contention of the respondent, 
but, as no reasons are given for that de¬ 
cision, I cannot see on what principle 
that oa 9 e wa9 deoided. The true test is 
to see, not whether any particular item 
is or oan be rent, but whether it is in 
substitution of any portion of rent. If [ 
were to disallow this item, the total rent 
payable by the defendant would be 

Rs. 164-7-5, although he agreed to pay 
Rs. 167-7-5 as rent. If Salami Touzi, Tehwari 
Dasahra and oolleotion charges may be 
said to form part of rent, I oannot see on 
what principle it oan be said that an 
item for Dasahra Patta is not recoverable 
as rent. Certainly the definition of rent 
in the Bengal Tenancy Act does not sup¬ 
port the contention of the respondent. 
Having given the 9ubjeot my most anxious 
consideration, 1 have come to the conclu¬ 
sion that the appellant is entitled to re¬ 
cover every item which the respondent 
agreed to pay or deliver to the appellant 
by his Kabuliyat, dated the 15th Aghan 
1310. I would, therefore, allow this appeal, 
set aside the judgment and deoree of the 
lower Appellate Court and restore the 
judgment and deoree of the Court of 
first instance. The appellant must have his 
costs throughout. 

Appeal allowed. 

(9) 12 C. W. N. 175. 
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Second Civil Appeal No. 347 of 1SJ7. 

June 4, 1918. 

Fre&ent:- PaDdit Kanbaiya Lai, A. J. C. 
PATESH WAR— Defendant—Appellant 

tb78U8 

A.10DHIA—Plaintiff—Respondent. 

U. P. Land Revenue Act (III of 1900, s. £33 (k) — 
Partition proceedings affecting minor represented lg 
guardian, whether can be challenged—Civil Procedure 
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Code (Act V oj 1908;, 0. XXXII, r. 3- Guardian 
ad litem, appointment of—Provisions, whether appli . 
. cable to partition proceedings. 

^ hoi o in imperfect partition proceedings under 
the U P Land Revenue Act a minor is represented 
' by a guardian and no question of title is raised on 
his behalf, it is not open to him to challenge 
those proceedings subsequently by suit. 

The provisions of the Civil Procedure Code regard¬ 
ing the appointment of a guardian ad litem "for a 
minor defendant do not apply to partition pro¬ 
ceedings under the U. P. Land Revenue Act. 

Appeal against the order of the District 
Judge, Gonda, dated the 24th May 1917, 
confirming the deoree of the bubordioate 
Judge, Gonda, dated the 2nd April 1917. 

Mr. Ram Bh"rose Lai, bolding brief of Mr. 
Aditya Prasad , for the Appellant. 

Mr. H. N. Misra, for the Respondent. 

JUDGMENT.—The dispute in this appeal 
relates to a number of villages whioh belong, 
ed to Dharamraj. Dharamraj had by one 
.wife a son named Pateshwar and by an¬ 
other wife two sons named Ajudbia and 
Biddam. On the death of Dharamraj muta* 
tion of names was effected in favour of these 
sons. On the death of Biddam a question 
arose as to who should get bis share. He had 
left a widow Musammat Gujrati. The Revenue 
Court allowed mutation of names to he 
effeoted in favour of Pateshwar and Ajudbia 
in equal shares. In the present suit Ajudhia 
olaims to recover a half share out of the 
propeity of Biddam, alleging that mutation 
of names was improperly allowed in respect 
of that half share in favour of Pateshwar. 
In other words, he olaims the entire property 
of Biddam, alleging that he was his full 
brother and lived jointly with him. He also 
olaims mesne profits. The Courts below 
deoreed the olaira for possession but disallow ed 
the olaim for mesne profits, holding that no 
proof was given in regard to the latter. 

The only points raised for consideration in 
this appeal are whether the plaintiff had 
any right to sue in face of the fact that the 
widow of Biddam was alive, and secondly, 
whether the olaim of the plaintiff in regard to 
the villages Pipra Buzurg aid Parsa Udekar 
was barred by section 2 3, olauee (it) of the 
U. P. Land Revenue Act (HI of 190 ). 

In regard to the first matter, it appears 
that Pateshwar admitted that Aiudl ia was 
living jointly with Biddam. Paieshwar 
himself was found to have separated from 


f!9i0 


him in his lifetime. Ajudhia and Biddam 
having been joint, Gujrati could only olaim 
maintenance. 

In regard to the second point, the partition 
proceedings of the villages in question show 
that by virtue of an imperfect partition, sepa¬ 
rate pattis were formed and the land allot- 
ted to the share of Pateshwar was separated 
from that allotted to the share of Ajudhia. 
No question of title was then raised on behalf 
of Ajudhia by his certificated guardian. 

1 here is nothing to show that the Code of 
Civil Procedure was applicable to the parti¬ 
tion proceeding. The U. P. Land Revenue 
Aot (III of 1901) expressly mentions the 
portion of the Code of Civil Procedure which 
applies to proceedings under that Act 

The procedure regarding the appointment 
of the guardian ad litem provided by the 
Code of Civil Procedure is not one of them. 
The minor was properly represented by his 
mother and certificated guardian. The deci¬ 
sions in HarGharan Singh v. Har Shankar Singh 
(It and Aisha Begam v. Abiullah Khan (2) 
are hardly applicable in view of the provisions 
of section 106 of the present U. P. Land 
Revenue Aot (III of 1901), whioh lays down 
that the procedure prescribed for imperfect 
and perfect partitions shall bo the same ex- 
oept where it is otherwise expressly declared. 

It is not open to the plaintiff, therefore, to go 
behind the partition proceeding 

The appeal is allowed in so far that the 
olaim of the plaintiff in regard to the dispot* 
ed share in the villages Pipra Buzurg and 
Parsa Udekar, forming items Nos. 1, 4, 5 and 
6 of List A appended to the plaint, shall be 
dismissed.- In other respects the deoree of 
the Court below will be confirmed. The 

parties will bear their ova costs of this ap¬ 
peal. 

Appeal partly allowed, 

(1) 18 A. 59; A. W. X. (1895161; 8 Ind. Deo. 

(n s.) 745 

(*) A. VV. X. (1899) 190. 
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BHADAl 8AHD V. MANOWlR ALI. 

PATNA HIGH COURT. 

Second Civil Appeal No. 966 of 1917. 

Jane 20, 1919. 

Present: —Mr. Justice Malliok and Mr. Justice 

Jwala Prasad. 

BHADAl SAHU—Defendant— 

Appellant 

versus 

Shaikh MANOWAR *LI and angt ier— 
Plaintiffs and Satytd MIR BADARUDD1N 

AND OTHERS— DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 190S^, 0. XLI, rr. 
23, 25— Appeal—Remind, order of, under rr. <-3, 
25, whether competent — Failure to appeal against order 
of remand, effect of - Appeal, second Question oj law, 
xohether can be raised for first time—Question of fact, 
whether can be raised. 

The landlord of a holding sued the recorded tenants 
thereof for rent and obtained an ex parte decree in 
execution of which he brought the holding to sale, 
the purchaser being defendant No 1 in whose favour 
the sale was confirmed. 'I he plaintiffs instituted the 
present suit to set aside tho sale, claiming to bo 
private purchasers of a portion of the holding and 
alleging that defendant No 2 was a private purchaser 
of tho remainder The trial Court decided all the 
material issues in favour of tho plaintiff but dismissed 
tho suit on tho ground that it was not maintainable 
because the plaintiff had not applied under Order 
XXI, ule 90 of the Code of Civil Procedure to set 
aside the sale. The plaintiff appe ded and the lower 
Appellate Court, disagreeing on the point of main¬ 
tainability, set aside tho whole decree and remanded 
the suit for trial, adding two now issues. '1 ho trial 
Court found that defendant No. 1 was benamidar for 
defendant No. 2 and decreed tho suit, which decree 
was upheld on appeal. The defendant No. I appealed 
to the High Court and contended that the suit was 
not maintainable under Order XXI, rule 92 of the 
Code, and that tho order of remand was not an order 
under Order XLI, rule 23, because tho suit was not 
disposed of on a preliminary point, the trial Court 
having determined and recorded findings upon all 
the issues in tho suit: 

Held, that as the sole reason for dismissing tho suit 
was that it was not maintainable, the suit was dis¬ 
posed of on a preliminary point and tho fact that 
the Court decided tho other issues in the suit made 
no difference, and that tho defendant not having 
appealed from tho order remanding tho case, that 
order was now final, [p 2*, col 2.] 

It was also contended that tho suit was barred by 
limitation under Article 2 of tho first Schedule to 
the Limitation Act, there being an admission in the 
plaint that the plaintiff oamo to know of the sale 
more than a year before instituting tho suit: 

Held, that as this plea was not taken in cither of 
tho Courts below and as tho determination of the 
point required a finding of fact after taking addi¬ 
tional evidonco, it could not be entertained in second 
appoal. [p. 127, col. 1.] 

It was urged on behalf of tho respondent that the 
sale was a nullity, inasmuch as after tho decree ono 
of tho two judjjmect-dobtors had died, aud'tho sale 


was held without the issue of any process to his 
heirs: 

Held, that as the point was not taken at any stage 
of tho suit and no opportunity had been given of 
showing that the surviving judgment-debtor was 
entitled to represent the heirs of the deceased, it was 
impossible, upon the facts as found, to say that the 
sale was a nullity, [p. 128, col. 1.] 

Appeal from a deoision of the Subordinate 
Judge, Purneah. 

Mr. Hassan Jan , for the Appellant. 

Messrs. Syed Mohammad Tahir and 
Narendra Nath Sen , for the Respondents. 

JUDGMENT. 

Mclliok, J.—This is a litigation which has 
lasted six years. It appears that on the 25th 
September 1913 the plaintiffs brought a 
suit against three sets of defendants to set 
a'dde the sale of a non-transferable cocupanoy 
lidding held by the defendants second party, 
namely, defendants Nop. 3 and 4. 

The faots appear to be that defendant 
third party, Mr. Forbes, who is the landlord of 
the holding, broaght'a suit against the record¬ 
ed tenants defendants Nos. 3 and 4 for rent, 
obtained an ex parte decree, and in execution 
brought the holding tc sale. The purchaser 
at the auction was defendant No. 1 Bha- 
dai. The sale was confirmed in November 

1910. 

The plaintiffs olaim to be private pur¬ 
chasers of about lour aorcs out of the 
holdirg and allege that the defendant No. 2 
is a private purchaser of the rest of the 
holding. 

They attacked the sale cn the ground 
that there was fraud between the deoree- 
holder and the defendant No. 2 in the 
matter of the suit, the deoree and the sale. 
The MaDsif who tried the suit in the 6r6t 
instanoe decided all the material issues 
in favour of the plaintiffs, but he came 
to the conclusion that the suit was not 
maintainable beoause the plaintiffs had not 
made an application under Order XXI, 
rule 90 of the Civil Procedure Code to set 
aside the sale, and that they could not be 
permitted to institute a separate suit for that 
purpose after confirmation. 

The plaintiffs thereupon appealed, and 
the Subordinate Judge, disagreeing with the 
finding of the Munsif upon the point of 
maintainability, set aside the whole deoree 
and remanded the suit for trial. At the same 
time he added two new issues, which ran as 
follows:— 


4 
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(1) Whether the defendant No. 1 is a 
benamid ir of the defendant No. 2: if not 
whether he is privy to the fraud by whioh the 
sale was brought about? and 

(2) On what terms the sale should be set 
aside, if it be set aside at all ? 

The ease then went baok to the Munsif, 
who came to the conclusion that the defend¬ 
ant No. 1 was in fact the bena'nidar of 
the defendant No. 2. He held that in 
oonsequenoe of this finding it was not 
necessary to oonsider whether the defendant 
No. 1 was privy to the fraud by whioh the 
sale was brought about. The Munsif in the 
result decreed the suit against the defend¬ 
ants. 

There was again an appeal and the 
Subordinate Judge affirmed the finding of the 
Munsif on the point of benami and dismissed 
the appeal. 

The defendant No. 1 now comes on second 
appeal to us. The first point taken by the 
learned Vakil for the appellant is that under 
Order XXI, rule 92, of the Civil Procedure 
Code, no suit is maintainable after confirma¬ 
tion. 

Now this point would perhaps have been 
a gcod point if the previous proceedings 
in this suit hid not stood in the way of the 
appellant. 

It appears that the order of remand made 
by the Subordinate Judge on the 28th 
April 1915 was made under Order Xlif, 
rule 23, and also under rule 25 of the 
Civil Procedure Code. It is said that the 
order oould not have been an order under 
rule 23, beoause the suit was not disposed 
of upon a preliminary point and beoause 
the Munsif had in faot determined and 
recorded findings upon all the issues in the 
suit. 

In my opinion this argument is not well 
founded. The findings upon all the other 
issues except the issue as to maintainability 
were in favour of the plaintiffs, and the 
sole reason for dismissing the suit was that in 
the opinion of the Court the suit was not 
maintainable by reason of the provisions of 
Order XXI, rule 92. 

It is quite clear in these oiroumstanoes 
that the suit was disposed of upon a pre¬ 
liminary point. The contention that a Court 
oannot be said to dispose of a suit upon 
a preliminary point if it takes the trouble 
to decide the other issues framed in the 


suit, oannot be entertained. Then it is 

said that inasmuch as there was an order 

raming two new issues and remanding the 

suit for trial of those issues, there was an 

order under rule 25, and the addition of 

suoh an order makes the whole order of 

remand one under seotion 151 of the Civil 

Procedure Code. The argument is that as it 

H n °t an order wholly and exclusively under 

rule 23 cr rule 25 and is a composite 

order under the provisions of both rules, 

it must be an order made under the 

inherent powers of the Court. This argument 

too is one with whioh I have no sympathy. 

here is no reason why there oannot at* 

one and the same time be an order under 

rules 23 and 25. The two orders, although 

made upon the same pieoe of paper, are in 

effect quite separate, and the party affected 

is competent to pursue the remedy by way 

of appeal provided by the Code in respeot of 
eaoh. 


With regard to the order under rule 23, 
it is open to him either to appeal against the 
whole decree or to appeal against the order of 
remand only under Order XLIII. 

With regard to the order under rule 25, 
he has no right of appeal against the order 
itself but he oan attack the remand in 

second appeal against the final decree in 

the case: so that I see no difficulty in' 

regarding the order of the Subordinate 

Judge in this case, so far as the preliminary 

point is concerned, as an order under rule 

23. 


Now it was open to the defendants to 
appeal against that order, or against the 
decree. They did neither. They might 
also, if they had succeeded in defeating 
the plaintiffs upon the preliminary point, 
have got the Court to set aside the order so 
far as it related to the trial of the two 
additional issues: but that is not the im¬ 
mediate point before us. The point im¬ 
mediately before us is whether the omission 
to appeal against the decision upon the 
preliminary point now renders the defendants 
incompetent to attack the decision of the 
Subordinate Judge regarding that point in 
seoood appeal. In my opinion clearly it does. 
The deoision of the Subordinate Judge, there¬ 
fore, holding that a suit was maintainable is, 
in my opinion, now final. 

The next point raised by the learned 
Yakil is that the suit is barred by limitation, 
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It is pointed out that in the plaint there 
is an admission by the plaintiffs that they 
oame to know of the sale more than a year 
before the suit was aotually instituted. 

Therefore, it is said that under Artiole 12 
of Schedule I of the Limitation Act the suit 
is barred by time. 

Now the difficulty in the \>ay of the 
defendants on this point is, that the plea 
as to limitation was never taken in this 
form either in the Court of the Munsif 
or in the Court of the two Subordinate 
Judges who have dealt with the case. It 
is now taken for the 6rst time in second 

appeal. 

Now our rule is that if a point of law 
requires a finding of fact for its determination, 
we cannot allow it to be entertained in second 
appeal in this Court. 

The admission relied upon in the plaint 
has to be construed and is always subjeot 
to be rebutted by evidenoe in the suit 
itself. There is no finding on any evidence 
adduced at the trial which would go to 
show affirmatively that all the plaintiffs 
did come to know of the sale more than 
twelve months before the institution of the 

suit. 

I do not think in these circumstances that 
we should remand the suit for the taking 
of additional evidenoe upon this point, It 
is to be noticed that the only ground of 
limitation upon which the suit was resisted 
was that it oame under the special limitation 
provided by the Bengal Tenanoy Aot. 

With regard to this point the finding of 
faot in the Courts below was that the 
dispossession was not made by the landlor , 
It is now attempted to show that the 
defendant No. 1 was put into possession in 
furtherance of a conspiracy by the landlord 
and that, therefore, the dispossession was by 

the landlord himself. ... ^ . 

The rule in this Court is that a Court 

• will not favour these allegations of construc¬ 
tive dispossession, and it must be shown 
on clear evidenoe that the landlord himself 
was the party who dispossessed the tenant. 

The decisions which have proceeded on what 
has been called the landlords having a hand m 
the ouster cannot, in my opinion, be followed 

in the present case. ... i 

Therefore, the point of limitation also 

fails. But the third ground taken by the 

learned Vakil for the appellant aoems to 


me one whioh should suooeed. There is 
no finding by any Court that the defendant 
No. 2 had aDy connection with the fraud 
by the deoree-holder. The last Court of 
faot has indeed found that the deoree was 
a valid deoree but that the sale was irregular 
and fraudulent, but I oannot discover a 
single sentence in any of the judgments 
to the effeot that the defendant No. 2 had . 
anything to do with the decree-holder in 
bringing the properties to sale. 

The learned Vakil for the respondents 
oontends that it was accepted in the Court 
of the Subordinate Judge, who first dealt 
with the case and who framed the additional 
issues, that the defendant No. 2 was in 
conspiracy with the decree-holder and, 
therefore, all that it was necessary to 
determine for the ultimate decision of the suit 
was whether or not the defendant No. 1 was 
entitled to set up the plea of being a bcna fide 
purchaser for value. 

I am unable to see upon what evidenoe 
suoh a contention can be supported. There 
is nothing to show that there was any 
admission by the defendants that the defend¬ 
ant No. 2 was in conspiracy and oonoert 
with the deoree-holder. The omission of 
the defendant No. 2 to enter appearanoe 
in the original suit does not dispose of the 
matter. It was incumbent upon the plaint¬ 
iffs to establish an affirmative case that 
notwithstanding the lenami purohase by 
the defendant No. 1 on behalf of the de¬ 
fendant No. 2, the sale could be set aside 
against the defendant No. 2. The defendant 
No. 1 was throughout contending that 
the sale could not be set aside and, there¬ 
fore, the finding that he was a benamidar 
did not dispose of the substantial ques¬ 
tion whether or not the principal and the 
real purchaser was a bona fide purchaser for 
value. 

We must assume, therefore, iu the absence 
of evidenoe that there was no fraud on the 
part of the defendant No. 2. 

The learned Vakil for the respondents, 
however, takes another ground for the 
purpose of attacking the sale. He oontends 
that after the deoree one of the two 
judgment-debtors died and the sale was held 
without any issue of process upon his heirs. 
It is contended that the sale is, therefore, a 
nullity. 
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Now the sale oan ODly be a nullily if 
it is held withoot jorisdiotion. Reliance 
is placed apon the case of Khiarajmal v. 
Dam (1). Bat that case does not really 
assist the respondents. In that oase the 
property of two persons who were not 
represented in the trial was sold in execu¬ 
tion; and it was held that the omission 
to implead them a? defendants rendered the 
deoree void and without jurisdiction and that 
the subsequent sale was bad because the 
deoree itself was bad. 

Their Lordships of the Privy Counoil 
distinguished the oase of Malkarjun v. Sarhari 
(2>, on the ground that in the latter case the 
deoree was a perfectly good deoree and the 
omission to bring upon the record the true 
heir of the deoeased judgment-debtor was only 
an irregularity which could no; vitiate the sale 
held with jurisdiction. 

The principle of KhiarajmaVs case (1) above 
referred to has been followed in this Court 
in the oase of Syed Muhammad Raft v. Syed 
Muhammad Askari (3). 

It is impossible, therefore, to say that 
the sale in the oase now before us was a 
nullity. The pdnt, moreover, was never 
taken at any stage, and it is possible that 
if it had been taken, the defendants might 
have been able to show that the sole judg¬ 
ment debtor against whom the execution 
proceedings were continued was entitled to 
represent the heirs of the deoeased. 

The result, therefore, is that the appeal 
suooeeds and the deoree of the lower Appel¬ 
late Court is set aside with costs in all 
Courts. The suit of the plaintiffs will be 
dismissed. 

Jwala Prasad, J. —I agree. 

Appeal accepted. 

(1) 32 C. 296; l C. L. J. 581: 32 I. A 23; 8 Sar. P. 

0. J. 734; 9 C. W. N. 201 (P. C.) ; 2 A. L. J. 71; 7 
Bom. L. R. 1. 

(2) 25 B. 337; 5 C. W. N. 10; 2 Bom. L. R. 927; 10 
M. L. J 368; 7 Sar. P. C. J 73^ 27 I A 216 ^P.C.). 

t3j 37 Ind. Cas. 433; 1 P. L. J. 261; 3 P. L \V. 390. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Areals Nos. 353 and 354 

of 1918. 

February 26, 1919. 

Present: —Mr. Daniels, A. J. C. 
KANHA1 \ A LAL— Defendant — Appellant 

versus 

MUNNA AND OTHERS — PLAINTIFFS — 

Respondents. 

Easement, natural— Water, flow of, from higher to 
lower level —Higher and lower owners, rights of. 

Where there is a competition between the rights 
of the owner of land on a higher level to let his 
water pass in its natural flow without obstruction 
and the right of the o.vnerot the lower land to deal ‘ 
with it as he likes, the latter right must give way 
to the former specially where its free exorcise 
would obstruct the passage of water and would 
cause damage to the abadi. In such a case the 
owner of the lower laud has no right to erect a bund ' 
and thus to obstruct the flow of water, fp. 129, 
cols. 1 & 2 ] 

Appeals against thedeoree of the Subordinate 
Judge, Bara Banki, dated the 10th June 1918, 
modifying that of the Munsif, Fatehpur,. 
Bara Banki, dated the 28th February 1918. i 

Messrs, b. N. Srivastava and Rajeshri Prasad, 
for the Appellant. ; 

The Hon’ble Pandit Gokaran Nath Misra. 
and Baba Sarju Prasad, for the Respondents. 

JU DGrMEN T.—These oases relate to the 
overflow of the water of the tank No. 216/1 
in years of heavy rainfall. It appears 
that in such years the overflow of this, 
tank passes, as the lower Court has found, 
through a plot No. 218/1 belonging to the 
appellant Ranhaiya Lai, in which he has 
planted fruit trees. In the year 1917 he 
had built a high bank or bund to prevent 
the water passing on to his plot. The result 
was to force the water over the inhabited 
site of the village with risk of very serious 
oonsequenoes to the houses of the inhabitants. 
The latter applied to the Sub-Divisional 
Officer, who ordered the demolition of the 
bund. As a result two suits were launched 
which have resulted in the connected appeals 
now before me. The appellant Kanhaiya 
Lai asked for a declaration that there was 
no passage of rain water across his land and 
for an injunction preventing the opposite 
party from doing anything to cause the 
water so to flow. The respondents asked, 
for a perpetual injunction debarring the ap¬ 
pellant from preventing the flow of water 
across the land. 
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The parties in their pleadings set up two 
totally divergent routes by whioh they 
alleged the water ordinarily flowed. The 
Munsif appointed a Commissioner, who, after 
a careful inquiry on the spot, oame to the 
oonolusion that the course alleged by the 
respondents was the only possible course in 
whioh the water oould flow in a season of 
heavy rain. 

Exception is taken to this finding on the 
ground that the Commissioner (not being 
an engineer or surveyor) did not take levels 
and that owing to the respondents not being 
able to state definitely whether they claimed 
the right as an easement or as a natural right, 
they were prejudiced and did not adduce 
evidenoe on the subject whioh they might, 
possibly otherwise have adduced. On this 
point I am not prepared to interfere. The 
report of the Commissioner and the finding 
of the lower Appellate Court are very dear 
and are deoisive in favour of the respond¬ 
ents. The question of pleadings I shall 
have to refer to later, but s> far as this 
point is concerned, it oertainly is not the 
oase that the appellant was prevented from 
producing any evidenoe. The respondents 
stated the facts fully both in their plaint 
in their own suit, and in their written 
statement in the cross suit, and left the 
Court to decide as to the nature of the right 
to whioh they were entitled on those facts. 

The lower Appellate Court has decided 
the appeal on the basis of the rulings in 
Ambica Saran Singh v. Debi Saran Singh (1) 
and Kaseswar Mukerjte v. Annoda Prosad Patra 
(2), on the ground that the natural flow of 
the water is across the appellant’s land 
and that there is a natural right in 
favour of the respondents not to have that 
natural flow interfered with. The appel¬ 
lant in reply relies strongly on the oase of 
Mahamahopadhyaya R mgachariar v. Muni¬ 
cipal Council of Kumbakonam (3). In that 
oase it was held that where there is a 
competition between two natural rights the 
right of the owner of higher land that the 
owner of the lower land shall allow the 
water to flow over his land from the higher 
land and the natural right of the owner 
of lower land to deal with it as he likes and 
to build on it a9 he wishes to, the former 

(1) 24 lad. Cas. 91; 12 A. L. J. 685. 

(2) 41 Ind, Oaa. 863; 22 C. W. N. 666. 

^3) 29 M. 639; 1 M. L. T. 333; 16 M. L. J. 582. 
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right is the weaker and must give way to 
the latter. This decision may be all right 
with reference to its own oiroumstanoes. 
It was concerned with a plot of land in a 
Municipality, where the right of building is 
of supreme importance and where it is easy 
to arrange for the drainage of the surface 
water. This case has been distinguished 
by the same High Court in Sankarappa 
( Ramasawmy) Naicker v. Pari (Ran) 
Naicker (4), where the right of the 
o.vner of the upper agricultural land to 
let his water flow in its natural flow without 
obstruction by the owner of the lower land 
has been specifically affirmed and where it 
was held that the owner of the lower land 
was not entitled to raise a bund whioh 
would have the effeot of seriously interfering 
with the upper owner’s cultivation. Certainly 
where the question is, a9 in this oase, 
between possible damage to the appellant’s 
fruit trees (whioh he can avoid by making 
a definite channel for the esoape of the 
water) and the probable washing away of a 
considerable portion of the abadi , there oan 
be no question that the right to the natural 
passage of water is the more important right. 

The appellant has further attempted to 
distinguish this oase on the ground that 
the question arises only in exceptional years. 
As to this, years of heavy rainfall may 
occur irregularly but they do occur with 
sufficient frequency to make some provision 
for the disposal ot the flood water neoessary, 
specially in view of very serious consequences 
whioh may ensue for failure to do so. 

Crossobjeotions have been filed by the 
respondents in both appeals and have been 
pressed on the question of costs only. The 
lower Appellate Court disallowed costs of 
the original Court, on the ground that the 
failure of the respondents to state definitely 
whether they based their claim on easement 
or on natural right had necessitated the 
introduction of a considerable amount of 
unnecessary evidenoe and thereby involved 
unnecessary expense to the opposite party. 
This is a very reasonable view to take and 
I see no reason to interfere with the order 
passed in this respect. 

The result is that the appeals and the 
oross-objeoticns are both dismissed with oosts. 

Appeals dismissed. 

(4) 21 Ind. Caa. 62; 38 M. 149; 25 M. L J. 276; 
(1913) M. W. N. 640. 



130 


INDIAN CASES. 


KHILLOORAM LOKURAM V. LOUIS DREYFUS & CO. 


[1919 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision Application No. 2 of 1915. 

February 19, 1917. 

Present: — Mr. Pratt, J. C.. and Mr. Hayward, 

A. J. C. 

Messrs. KHILL00R4M LOKURAM— 

Applicants 

versus 

Messrs. LOUIS DREYFUS & Co. and 

others—Opponents. 

Arbitration Act (IX of 1399,1, 4 (a), 19— Arbitra¬ 

tion, reference to—Suit by one party—Stay of suit, order 
for—Court competent to pass order — Award, validity of. 


K ., a Shroff at Multan, entered into an agreement 
with L. D. and Co., a Erin at Karachi, to finance their 
Multan Agents. The agreement contained a clause 
for submission of differences to arbitration. K. made 
a demand on L. D. and Co. in connection with an 
advance made by him. L. D. and Co., on 11th May, 
refused to meet the demand, claimed arbitration, 
appointed an arbitrator and called on K. to appoint 
his arbitrator within 7 days. XV made no reply and 
L. D. and Co. appointed a second arbitrator on 
behalf of K., and on 21st May informed K. On 23rd 
May K. repudiated the arbitration and filed a suit in 
the Court of the Sub-Judge at Multan. L. D. and Co. 
proceeded to arbitration in Karachi and on 17th Juno 
an award was made and L. D. and Co. made an 
application for the award to be filed under the 
Arbitration Act. On 4th August theSub-Judgc stayed 
the suit. It was contended that the case was uot one 
to which the provisions of the Arbitration Act 
applied, that the award was invalid by reason of a 
concurrent suit in the Court of the Sub-Jndge of 
Multan, the arbitrators having no jurisdiction to 
proceed after the suit was filed; that the stay order 
made by the Sub-Judge of Multan was incompetent 
as no such order could be made after a reference to 
arbitration and the order did not validate the arbitra¬ 
tion proceedings, and that such order could only be 
made by a District Court: 

Held, (1) that the Arbitration Act applied to the 
case and the fact that K. resided in an area where 
tliat Act was not applicable did not affect the matter, 
as his suit cohid have been instituted at Karachi 
where the firm on whom lie made the domand carried 
on business and where that Act was applicable- Tp 
131, col 1; p 135, col. 1.] 

(2) that the mere fact of a suit being filed did not 
invalidate arbitration proceedings, and as the Court 
made a stay order, the effect of which was to decline 
jurisdiction in favour of the arbitrators, the award 
was a valid award and tho Court hod jurisdiction to 
allow it to be filed; [p. 133, cols. 1 & 2; p. 135, cols. 1 
& 2 .] 

Per Pratt, J. C., (1) that the stay order made by tho 
Sub-Judge was an order which ho was competent to 
make either before or after reference and award- 
[p. 135, col. 1.] 


(2) that upon a proper construction of section 4 (a), 
read with section 19, of the Arbitration Act, the* 
Court which could make the stay order was tho 
Court in which the suit was pending and that, there- 


fore, the Sub-Judge was competent to make the 
order, [p. 135, col. 1.] 

Mr. Eupchand Bilaram , for the Applicants. 

Mr. Gulabrai Nihalchand , for the Op¬ 
ponents. 

JUDGMENT. 

Pratt, J. C.—This is an application for 
revision of an order allowing an award to 
be filed under the Indian Arbitration Aot. 

The application proceeds on two main 
grounds; (1) that the oase is notone to 
whioh the provisions of the Indian Arbit- 
ration Aot apply; and (2) that the award 
is invalid by reason of a concurrent suit 
in the Court of the Sub-Judge of Multan. 
Other objections raised in the application 
are not fit grounds for revision and these 
are the only two whioh we shall consider. 

The applicant Khillooram is a Shroff in 
Multan who used to finanoe the Multan 
Agentd of Messrs. Louis Dreyfus and Co. 
under an agreement whioh contained a 
olause for submission of differences to 
arbitration. He made a demand on Louis 
Dreyfus in connection with an advance 
made by him to that firm’s Multan Agents. 
Messrs. Louis Dreyfus replied on the 11th 
May refusing to meet the demand, claiming 
arbitration and appointing an arbitrator and 
requesting Khillooram to appoint his arbi¬ 
trator within 7 days. Khillooram, made no 
reply and Messrs. Louis Dreyfus wrote again 
on the 21st May appointing a second arbitra¬ 
tor on behalf of Khillooram, whioh they were 
empowered to do by the arbitration olause 
in the agreement. 

On the 23rd May, Khillooram telegraphed 
repudiating arbitration and on that day 
filed a suit in the Court of the Sub-Judge of 
Multan. 

Louis Dreyfus, however, proceeded with 
arbitration in Karachi and on the 17th 
June an award was made by the arbitra¬ 
tors. 

On the 4th August, an order was made 
by the Sub-Judge of Multan staying the 
suit. 

It is contended that as the money was 
payable in Multan, and Seth Khillooram 
lived in Multan, the suit would have had 
to be instituted in Multan where the Act 
is not applied and so arbitration in Karaohi 
was incompetent. But this was a demand 
by Seth Khillooram on Louis Dreyfus and 
as that firm oarrieson business in Karaohi, 
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Khillooram’s sait oould hav6 been instituted 
here. The Arbitration Aot, therefore, ap¬ 
plies. 

The second ground involves an attaok 
upon the award for different reasons. 

It is first oontended that the arbitrators 
had no jurisdiction to proceed after the 
suit was filed and that, therefore, those 
proceedings and the award are invalid. 

In the seconl plaoe, it is oontended that 
the stay order made by the Sub-Judge of 
Multan is incompetent as no such order 
can bo male after a reference to arbitra¬ 
tion, and that, therefore, this order does 
not validate the arbitration proceedings. 

And lastly it is said that such an order 
oould only have been made by a Uistriot 
Court. 

Now as to the first point, it is true that 
Messrs. Louis Dreyfus and Co. proceeded 
with arbitration although a suit had been 
filed against them by Khillooram on the 
same cause of action. Bat there is no 
provision in the Indian Arbitration Aot 
that forbids them from doing so. If the 
mere filing of the suit had the effeot of 
invalidating a pending arbitration, this ano¬ 
malous result would ensue—that after an 
order were made etaying the suit it would be 
necessary to recommence arbitration proceed¬ 
ings de novo. 

Again I think it clear that the Legis¬ 
lature does contemplate and has made, 
provision for, oonourrent proceedings before 
an arbitration and before a Judge. 

In 1872 seotion 28 of the Contraot Aot 

enaoted that agreements whioh absolutely 
ousted the jurisdiction of the Courts were 
void. To this seotion there were two ex¬ 
ceptions. Exception I referred to the special 
oase dealt with in Scott v. Avery (1), where 
the agreement provides that no aotion shall 
be brought until after the award of the 
arbitrator. As explained in the Goringa 
Oil G tympany, Limit 3d v. Koegler (2), there 
is here no ouster of the jurisdiction of 
the Court for there is no oause of aotion 
until an award has been made; and the 
second part of the exception was repealed 
in oonsequenoe of this deoision. But Ex¬ 
ception II is very important, for it saved 

(1) (1853) 8 Ex. 437 s 22 L. J. Ex. 157; 17 Jar. 810; 
155 E. R. 1442; 91 R. R. 680. 

(2) 1 0.466; 1 Ind. Jur. 170; 1 Ind. Dec. (N. 8.) 

291. 
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agreements to refer to arbitration from 
the scope of the seotion. It was thus 
dearly enaoted that agreements to refer 
to arbitration are not agreements to oust 
the jurisdiction of the Court. This was in 
accordance with the English rules that 
the pendency of an arbitration proceeding 
cannot be pleaded as a bar to a suit. 

In 1877 seotion 21 of the Speoifio Relief 
Aot enaoted the general law that contracts 
to refer to arbitration oannot be enforoed 
by suit, but can be enforoed by the pro¬ 
cedure of the Code of Civil Procedure, 
i. e., seotion 326 of the Code of 1859 and 
seotiou 523 of the Codes of 1S77 and 
1882, and now rule 17 of the Arbitration 
Schedule to the Code of 1908, 

It further enaoted that the existence of 
suoh a contract was not a bar to a suit 
unless the plaintiff before suing had refused 
to arbitrate. This exception paid greater 
respeot to arbitration than the English Law 
did. Under that law the party who had 
refused to arbitrate might sue, but by the 
Speoifio Relief Aot he was debarred from 
suing though the innocent party might 
still seek his remedy in Court. 

In 1899 the Indian Arbitration Act set 
up a speoial machinery for arbitration in 
the oases to whioh it applied in substitu¬ 
tion of the provisions of the Civil Proce¬ 
dure Code. In these oases a oontraot to 
refer disputes to arbitration oould not be 
speoifioally enforoed by suit but oould be 
enforoed by the provisions of the Indian 
Arbitration Aot, t. e., by seotions 8 to 15. 
But the last 37 words of seotion 21 of 
the Speoifio Relief Aot were repealed so 
that a suit oould be filed on the same 
oause of aotion even by a party who had 
refused to arbitrate. For this, provision 
was made in seotion 19 whioh gave power 
to apply for stay of the suit. The refusal 
to arbitrate was no longer a bar to the suit 
but the suit oould be stayed by application 
under seotion 19. 

There was thus a difference between 
oases where arbitration was enforoible 
under the Civil Procedure Code and the 
oases where it was enforoible under the 
Indian Arbitration Aot. In the former a 
refusal to arbitrate was a bar to the suit, 
in the latter it was not. This distinction 
was abolished when the new Code of 
Civil Procedure was enaoted. 
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In 190 > the Arbitration Schedule of 
the Civil Procedure Code repealed by rale 21 
the last 37 words of seotion 21 of the 
Specific Relief Act and made a provision 
for stay of the suit by rule 18. The rela¬ 
tion of the suit to arbitration was, therefore, 
the same whether the arbitration was en- 
foroible under the Civil Procedure Code or 
under the Indian Arbitration Act. 

Now what are the inferences to be drawn 
from these series of enactments? In the 
first place, seotion 28 of the Contraot Act 
makes it clear that an arbitration agreement 
is not to be regarded as an attempt to oust 
the jurisdiction of the Court and is not, there¬ 
fore, invalid. If the agreement is not in 
itself invalid, why should the filing of suit 
invalidate proceedings held in pursuance of 
a lawful agreement ? 

Next the Specific Relief Act makes the 
refusal to arbitrate a bar to the suit. Here 
it is the arbitration agreement which 
operates to invalidate the suit. 

Lastly this bar on the suit is removed and 
provisions for stay of the suit are substi¬ 
tuted. 

Now if the mere filing of a suit supersed¬ 
ed arbitration, these provisions for stay of 
suit would be unnecessary for the arbitration 
proceeding or agreement would be dead as 
soon as the suit was filed. 


The oases decided prior to the enaotment 
of the provisions for stay of suit lead to 
the same conclusion. In Harivalablas Kal- 
liandas v. Utamchand Manekchand (3), 
Sir Charles Sargent held that, parties to a 
pending suit might agree to refer to arbitra¬ 
tion and enforoe the agreement by application 
under seotion 523 of the Civil Procedure 
Code. This was followed by Sir Lawrence 
Jenkins in Pragdasv. Girdhardas (4 ), where 
parties to a suit were to obtain an award by 
arbitration while the suit was pending and 
reoord it as a compromise of the suit. 


These oases are no longer good law, be¬ 
cause they have been rendered obsolete by the 
provisions for stay of suit but they prove 

that the mere filing a suit does not supersede 
arbitration. 


The effect of the provisions for the stay 
of suit is that as soon as a stay order is 
refused or as soon as a party has by plead¬ 


ing in the suit waived arbitration, the arbi¬ 
tration proceedings are invalidated and the 
Court alone has seizin of the dispute. But, 
on the o her hand, if a stay order is made, 
the arbitration proceedings may oommenoe 
or may ooDtinue and the rights of the parties 
are decided by the arbitrator. 

This was deoided in Doleman & Sons v. 
Ossett Corporation (5). There an award 
made pending suit was held to be invalid for 
no application had been made for a stay 
order. There are no doubt some expressions 
in the judgment of Fletcher Moulton, L. J., 
which might bear the oonstruotion that the 
filing of a suit invalidates arbitration, but 
that case was not before the Court, The 
judgment was dealing with an arbitration 
whioh had begun after the suit bad bean 
filed; the defendant had pleaded to the suit 
instead of applying for a stay order. As I 
read the judgments, they depend solely on 
the defendant’s failure to obtain a stay 
order and Fletcher Moulton, L. J., said at page 
269: There is nothing strange in the con¬ 

clusion that the Court has sole seizin of the 
dispute where it has allowed the action to 
proceed .” Again Farwell, L, J., said at page 
273: “it is not a question of revoking the 
submission; it is a question of the oonstruo¬ 
tion of seotion 4 of the Aot (whioh corres¬ 
ponds to seotion 19 of the Indian Aot). It 
is impossible to suppose that the Court, on 
refusing an application to stay, and deciding 
that the suit must go on, means to allow the 
arbitration to go on also with the result that 
the decision first obtained will prevail, or 
that one or other proceeding will be an idle 
waste of time and money.” When Farwell, 

L. J. said that it was not a question of re¬ 
voking a submission, he was dealing with 
an argument that the arbitration must pre* 
vail as the Court had not revoked the sub¬ 
mission. The answer to this was that it 
was not a question of the authority derived 
by the arbitrator from the party. He may 
have that authority but it oeases to confer 
jurisdiction upon him as soon as the Court 
decides to try the suit, tl may perhaps 
pause here to observe that the remark in 
Dhanpatmal Diwanchand v. Kishinlal Indraj 
(6>, that the delegation of authority to an 
arbitrator could, until the passing of the 


(3) 4 B. 1; 4 Ind. Jur.410; 2 Ind. Dec (n. s ) 51 ] 
(4; 26 B. 76; 3 Bom. L. R. 431. 1 ' 1 


(5) f1912) 3 K. B. 257; 81 L. J. K. B. 1092; 107 L. 
T. 581; 76 J. P. 457; 10 L. G. R 915. 

(6) 35 Ind. Cas. 636; 10 S. L. R. 1. 
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Indian Arbitration Aot, be revoked, is an 
obvious slip.] The judgment of Lord Romilly 
in Pestonjee Nusstirwanjee v. Manockjre Co. 

(7) explained that this obsolete common law 
doctrine wa9 abolished by the Civil Procedure 
Code of 1859 and indeed this case was cited 
by the same Judge in Sanday Patrick d* Co. 
v. Ramrattan (8). The authorities on this 
point are collected at pages 54 and 55 of 
Mr. Gopaldas’s work on Arbitration. 

1 am, therefore, of opinion that the mere 
fact of a suit being filed does not invalidate 
arbitration proceedings. It has been faintly 
suggested that the award has been improper¬ 
ly prooured because the arbitrators should 
not have proceeded after Khilloomal had filed 
bis suit. In the oases of Louis Dreyfus 4* Co. 
v. Seth Shivakram Tlarkarandas (9) and 
Sawyer v. Louis Dreyfus Sf Co. (10) it 
was said that an arbitrator may proceed in 
spite of a suit filed after the reference to the 
arbitration, but that when the suit is filed first 
the party must not seek to oust the jurisdiction 
of the Court by appointing arbitrators. I 
think that there is no good ground for this 
distinction. Since the law has provided for 
stay of the suit so no party can oust the juris* 
diotion of the Court, for it is the Court that 
decides whether it should try the suit or not. 
The Court comes to this deoisim in the ex- 
eroise of its jurisdiction. If the matter is 
tried by the arbitrator, it is not because the 
Court’s jurisdiction is ousted but because the 
Court by making a s'ay order commits the 
matter in dispute to the arbitrators. If the 
party to an agreement to arbitrate 61es a suit 
in violation of the agreement, there is no 
misconduct in the other party seeking to 
enforoe the agreement by appointing arbi¬ 
trators. But he does so at his own risk, for 
if the Court refu?e3 to stay the suit the 
arbitration proceedings will become void. 
Similarly if the party who has filed the suit 
ignores the arbitration proceedings, he also 
does so at his own risk, for if the Court stays 
his suit he is bound by the arbitration pro¬ 
ceedings. 

The filing of the suit did not, therefore, 
affect the validity of the reference to arbi¬ 
tration, and as the Court made a stay order 

(7) 12 M. T.A. 112; 10W R. 51; 2 Suth. P. C. J.164; 

2 Bar. P. C. J. S90; 1 Ind Jur. (n. s.) 09; 20 E. R. 283. 

(8) 7 Ind Cas 5P0; 4 S. L. R. 14. 

(9) l S. L. R. 255. 

UO; 20 Ind. Cas. 504; 7 S. L. R. 1. 
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the arbitrators had jurisdiction to make their 
award. The next two points affect the stay 
order. 

The reference to arbitrators was made on 
the 21st May, and the suit was filed on the 
23rd May. It is said that section 19 of the 
Indian Arbitration Aot is only applicable 
before a reference has been made to arbitra¬ 
tors. This is the view expressed in Sawyer 
v. Louis Dreyfus Sf Co. (1C) and Dhanpatmal 
Diwanchand v. KishinlaUIndraj (6). Curiously 
enough an exactly opposite view has been 
taken by the Calcutta and Bombay High 
Courts in Ramiidas Poddar v. Dowse (11) and 
Peruri Suryanamyan $'Co. v. Qullapndi Chinna 
(12). The Calcutta and the Bombay oases 
deoide that the stay order can only be 
made after reference. They prooeed on the 
assumption that the word “submission” in 
section 19 refers to the delegation of 
authority to an arbitrator. The judgment of 
Fletcher Moulton, L. J., in Doleman 4' Sons 
v. Ossett Corporation (5) (at pages 270 & 27 l) 
completely disposes of this fallacy. The 
word submission in seotion 19 (or in seotion 
4 of the English Aot) means the agreement 
to submit and is so defined in seotion 4 
(6). The opposite construction is said in 
Dhanpatmal Diwanchand v. Kishinlal Indraj 
(6) to be supported by the history of the 
seotion and the wording nf the section. 
The history of the seotion has already been 
disoussed. It is said that the seotion is an 
indirect means of compelling speoifio per¬ 
formance of contracts to refer to arbitration, 
and must, therefore, be applicable only when 
the oontraot has not been performed by 
a reference. But the Judge is wrong in 
saying that before the Arbitration Aot 
contracts to arbitrate oould not be speoifi- 
oally enforced. He overlooks the provisions 

of the Civil Procedure Codes of 1859, 1877 
and 1882. It is true that l he effeot 
of tho seotion is to leave no other remedy 
open but arbitration—but it is an error to 
regard the seotion as a mode of speoific 
performance. That is already provided for 
by sections 8 to 15 of the Aot. The real 
purpose of the seotion is to prevent the 
ooDAiot of jurisdiction which would arise if 
there were concurrent proceedings before 
a Judge and an arbitrator. The difficulty 

ill) 35 C. 199. 

(12) ! Ind. Cas. 1331 B. 372; 11 Bora. L. R. 106, 
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is well illustrated by tbe case itself, where 
the Judge refusing to apply seotion 19 had 
to fall baok upon his inherent jurisdiction 
under seotion 151 of the Civil Prooedure 
Code. It was said in Sawyer v. Louis 
Dreyfus <$* Co. (10) that there can be no conflict 
of jurisdiction between the Court and the 
arbitrator, because the original cause of 
action is merged in the agreement to refer. 
But this is inoorreot. for the Court and the 
arbitrator both adjudicate on the original 
oause of action. Moreover the oase of 
Doleman Sr Sons v. Ossett Corporation (5) 
now makes it quite clear that it is the 
oonfliot of jurisdiction that the seotion is 
intended to remove. That being so, the 
reason for resort to the seotion is more 
urgent after the reference than before; in 
Doleman 4' Sons v. Ossett Corporation (5) 
the award had been made before the defend¬ 
ants Bled their written statement and yet 
it waB the ground of the decision that no 
stay order had been applied for. Clearly, 
the Judges were of opinion that a stay 
order could be made not only after refer¬ 
ence but even after award (as appears to 
have been the oase here). There is nothing 
in the wording of the seotion that it is 
only applicable before a reference. The 
phrase party to a submission” means party 
to an agreement to submit and is equally 
applicable before and after the reference. 
The phrase “should not be referred” does 
not limit the seotion to matters which have 
not already been referred. They have 
nothing to do with the stage whioh the 
arbitration proceedings have reached. They 
refer to suoh considerations as the nature 
of the subject-matter of the dispute or 
even the oonduot or oapaoity of a nominated 
arbitrator. Freeman v. Chester Rural Council 
(13). Our conclusion, therefore, is that an 
order under seotion 19 can be made both 
before and after reference or award. 

The last objection raised is that the stay 
order under seotion 19 of the Indian 
Arbitration Act oan only be made by the 
District Court. In Lucas Ralli v. Noor 
Mahomed (14) the High Court of Bombay 
stayed a euit pending in the Court of 
Small Causes, It was assumed that the 

(13) (1911) 1 K. B. 783; 80 L. J. K. B. 695; 104 L 
T. 8§8] 7§ J. P. 132. 

04) tl 9. 286; 8 Bom. L. B. 965. 


Court referred to in seotion 19, was the 
Court as defined in seotion 4 (a), i.e., the 
High Court in the presidency town and 
the District Court elsewhere. It was also 
said that jurisdiction to stay a suit in 
another Court was impliedly confirmed by 
the seotion. I think that if the seotion is 
intended to confer such a power and to 
override seotion 56 (6) of the Speoifio Relief 
Aot, it would have done so by express and 
affirmative words. Again the assumption 
that the Court is the Court as defined in 
seotion 4 (a) overlooks, I think, the fact 
that the definition is subjeot to a proviso of 
repugnancy in the context. As the seotion 
gives no power to the High Court and 
District Court to stay suits in other Courts, 
the definition is repugnant to the context 
of the seotion. There is no possibility of 
a repugnanoy in any other seotion and the 
definition seems to have been made subjeot 
to repugnancy of context in view of seotion 
19. The Aot sets up a machinery for en¬ 
forcing arbitration in oases whioh oan be 
filed \Lucas Ralli v. Noor Mahomed (14)] 
in a presidency town or [Morriston Tin¬ 
plate Co. v. Brooker (15) j in a local 
area to whioh the Aot is applied. It 
applies to oases within these areas only 
but it extends to the whole of British 
India. Mot only because the general law 
as to speoifio relief is altered but also 
because arbitration within these areas may 
(as in the present oase) affect suits oats ide 
those areas. The definition in section 4 is 
of the Courts whioh control and enforce 
the arbitration in these places, i. e., a High 
Court in a presidency town and a District 
Court in a local area to whioh the aot is 
extended. I think the words "elsewhere the 
Court of the District Judge” mean the 
Court of the Distriot Judge in any other 
local area and have no reference to Courts 
outside that area. The construction put 
upon the seotion in Lucas Ralli v. Noor 
Mahomed (14) would leave it in doubt 
whioh Distriot Court should make the stay 
order—the Court of the local area where 
the arbitration proceedings are being held 
or the Court outside that area where the 
suit has been filed. The expression “stay 
the proceedings” and the absence of any 

(15) (1908) 1 K. B. 403; 77 L. J. K. B. 197; 98 h. T, 

219; 24 T. L. R. 224. 
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provision as to notice to the other party 
indioate that the phrase is used in the 
same sense as in seotion 20 of the Civil 
Procedure Code of 1882 and that the 
Court is the Court in which the proceedings 
are held. 

Lastly the Legislature could not have 
intended that a Court that had not seizin 
of the dispute should intervene and decide 
whether the Court of trial should or should 
not give way to the arbitrator. The Court 
of trial has cognizance of the subject-matter 
of the dispute and is in a better position 
to deoide whether there should or should not 
be arbitration. This is also the rule in Eng¬ 
land. Alorriston Tinplate Co. v. Brooker (15). 

The stay order made by the Sub Judge 
of Multan in the suit pending before him 
was an order that he was competent to 
make. He could make it either before or 
after reference and award. By so doing 
he has declined jurisdiction in favour of the 
arbitrators. The award, therefore, is a valid 
award and the Court has jurisdiction to 
allow it to be filed. 

I would reject this application with 
oosts. 

Hayward, A. J. C.—I concur that the 
applicant Khillooram could have instituted 
his suit in Karachi, as the subject-matter 
was the recovery of an advance from the 
opponents Louis Dreyfus & Co. of Karachi. 
The dispute, therefore, fell by reason of sec- 
tion 2 within the provision of the Arbitration 

Act. 

I also oonour that the suit subsequently 
61ed by the applicant in the Court of the 
Sub-Judge, Multan, did Dot invalidate the 
arbitration proceedings promoted by the 
opponents under the Arbitration Act. The 
applicant olaimed recovery of the advance 
from the opponents under a oontraot between 
the parties, which contained the usual 
arbitration clause providing for the reference 
of any dispute, which might arise, to 
arbitrators, thereupon to be appointed. The 
applicant’s claim was disputed by the oppo¬ 
nents, but he did not file his suit to re- 
oover the amount in the Court of the 
Sub-Judge of Multan, until he had heard 
that the opponents had appointed arbitrators 
in the manner provided by the arbitration 
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olause for settlement of the matter by 
arbitration. The objeot of filing the suit 
obviously was to prevent arbitration proceed¬ 
ings under the Arbitration Aot. It has 
been contended on the authority of Doleman 
Sf Sons v. Ossett Corporation (5) that 
that objeot was attained and that the suit 
filed in the Court of the Sub-Judge of 
Multan invalidated the arbitration prooeed- 
ings and eventual award under the Arbitra¬ 
tion Aot. 

Now the applicant would, it is true, have 
been liable merely for damages for breach of 
his oontraot to refer to arbitration under the 
common law. He would even have been 
entitled to revoke the authority of duly 
appointed arbitrators before their award 
and there would have been no mean3 of 
preventing the proseoution of his regular 
suit in Court under the common law. 
But that position has been materially 
modified by the Arbitration Aot. Parties 
have no longer the liberty to break their 
contracts to refer to arbitration. They 
oan be compelled to fulfil them by regular 
prooess under the Arbitration Aot. They 
have no longer the unrestricted right to 
revoke the authority of duly appointed 
arbitrators. They oan only do so with leave 
duly obtained from the Court under seotion 
5 of the Arbitration Aot. They have no 
longer the unrestricted right to proseoute 
regular suits in Court. They oan be prevented 
by stay order under seotion 19 of the 
Arbitration Aot. It would appear, therefore, 
that the authority of the arbitrators would 
remain unaffected by the subsequent suit, 
as pointed out in the oase of Sawyer v. 
Louis Dreyjus Co. (10) and of Dhanpatmal 
Diwanchand v. Kishinlal Indraj (6), 
in default of revocation with leave of the 
Court under seotion 5 of the Arbitration 
Aot. Nor would that authority apparently 
be affeoted by mere omission to seek 
stay of such subsequent suit under seotion 19 
of the Arbitration Aot. The aotual sub¬ 
mission to such suits or refusal of stay 
orders might well be regarded as implied 
revocation with the leave of the Court. 
It should be observed that the oase of 
Doleman $( Sons v. Ossett Corporation (5) 
was not a subsequent but a prior suit 
and that the parties had both submitted 
to the jurisdiction and disentitled themselves 
from seeking stay of the proceedings of 
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tho Court. It would bo more obiter' to 
consider here the effect of prior suite but 
it should be observed that caution should 
be neoessary in applying to Subordinate 
Courts in India the ‘diola’ in that case 
as to the effect of such euitp, particularly 
a3 there was a difference of opinion among 
the Judges based on the dignity of the 
High Court in England. 

It dees not appear to me to be strictly 
neoessary to consider the consequence of 
omission to seek stay of the suit, beoause 
stay was as a matter of faot sought and 
granted by the Court of the Sub-Judge of 
Multan and that order does not appear to 
have been challenged except in argument 
in this Court. Hut it seem9 desirable in 
view of the detailed discussion before us 
to express my dissent from the distinction 
drawn in the oases of Saicyer v. 

Louis Dreifus Sf Co. (10) and Dhanpatmal 
Diwauchand v. Kishinlal Indraj (6) 

between the usual arbitration clauses and 

the references to arbitrators thereafter 
appointed. Both appear to me to be 

included in the de6nition of “submission” 
in section 4 (6) of the Arbitration Act 
and to be good grounds to support stay 
orders, whether of subsequent or prior 
suits under seotion 19 of the Arbitration 
Act. There would appear to be no necessity 
to have reoourse to the provisions of 
seotion 151, Civil Procedure Code. 

It does not appear to me striotly neoessary 
for the same reasons to consider whether 

the stay order was within the jurisdiction of 
the Court of the Sub Judge of Multan or 
whether it should have been sought and 
passed by the District Court of Multan 
or by this Court. But it would again appear 
desirable in view of detailed disoussion 
before us to observe that the jurisdiction 
could not properly be exercised by the 
Court of the Sob Judge of Multan accord- 
iDg to the practice of this Court, which 
would appear to be in accordance with 
that of the Bombay High Couit as reported 
in the case of Lucas Ralli v. A loer 
Mahomad (14). It would according to 
that practice he not the trial Court but 
the Aibifralicn Court as defined in seotion 4 
(a) which would be vested with the 
jurisdiction to stay suits under seotion 19 

of the Arbitration Act. The definition 
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must be applied unless there should be 
anything repugnant in the context. It 
would be difficult to contend that the 
result of vesting the jurisdiction to stay 
suits in the Arbitration Court would be 
repugnant either to the spirit or the letter 
of section 19 of the Arbitration Act. 
I he authority in the best position to deoide 
whether suits should or should not be 
stayed migbt well be considered to be the 
authority vested with the control of the 
arbitration proceedings. It would indeed 
involve oertain interference with Courts 
outside the ordinary jurisdiction of the 
Arbitration Courts. But that would be 
more apparent than real. The stay order 
might well be considered to be rather an 
injunction to the parties than ac aot of 
control of the Courts outside the jurisdic¬ 
tion of the Arbitration Court. The stay 
orders in any oase have legal effect through¬ 
out British India, beoause the Aot has in 
the preliminary seotion been declared to 
extend to the whole of British India. 
The words used “the Court” would 
grammatically cover the Arbitration Court 
and there might well be oogent considerations 
fer vesting the jurisdiction in the Arbitra¬ 
tion Court in India. It would have been 
simple to have used the definite words 
that Court’ if it had been intended to 
vest ibe jurisdiction in the trial Court 
and not in the Arbitration Court, as 
nsual in the English Statutes (Halsbury’s 
Laws of England, Volume I, paragraph 953, 
and note at page 451). It might well be 
argued from this change of words that 
it was not intended to adopt in this 
matter in India the precise rule in force in 
England. 

lliese views, if oorreot, would, of course, 
also exolude the jurisdiction in this matter 
of the Distriot Court of Multan. It would 
have no particular cognizance of the matter 
and would not be "in any other local 
area mentioned in the proviso to seotion 2, 
which would appear to be the "elsewhere” 
contemplated in seotion 4 (a) of the 

Arbitration Aot. There would be no 
particular reason for vesting the jurisdic¬ 
tion in the Distriot Court of Multan and 
it would not be covered by the words “the 
Couit” used in seotion 19 of the 
Arbitration Aot. These views would, there¬ 
fore, lead t<? the conclusion that the Arbitra- 
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tion Court is *'the Court” contemplated 
by section 19 of the Arbitration Aot and 
that a deliberate departure has been made 
in this matter from the rule in force in 
the Courts iu England. 

Application rejected. 


COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Second Appeal Petition No. 76 of 1918 19. 

Maroh 11, 1919. 

Present: —Mr. Ferard, S. M., and 
Mr. Hopkins, J. M. 

NARSINGH BAHADUR SINGH— 

Appellant 

versus 

SURA J DIN— Respondent. 

Guardians and Wards Act (VIII of 1890,1, ss. 29, 30 
— Transfer, voidable, by guardian—Suit to set aside 
transfer, whether necessary, 

A suit is not necessary to set aside a disposal of 
property voidable under section 30 of the Guardians 
and Wards Act. In a suit to enforce such a transfer, 
it is open to the person seeking to avoid it to exercise 
the option given to him by that section by resisting 
the suit on the ground that the transfer is not 
binding •.’pon him. 

Seoond appeal from the order of the Com- 
mission?r, Fjzabad D vision, dated the 18th 
August 1918, in the case of ejectment. 

JUDGMENT. 

Hopkins, J. M.—The respondent con¬ 
tested a notice of ejectment on the ground 
that he held the land in dispute under a 
perpetual lease. It is admitted that the 
lease in question, which wa9 granted by 
the. appellant’s guardian at a time when 
the appellant was a minor, was one which 
it was not within the power of the guardian 
to grant, and which was voidable at the 
instanoe of the appellant under seotions 29 
and 30 respectively of the Guardians and 
Wards Aot, 1890. The Commissioner has 
upheld the lease on the ground that the appel¬ 
lant did not bring a suit to avoid it within the 
period prescribed by Article 41, bohedule I of 
the Limitation Act. 

The appellant came of age in July 1915. 
Uj issued the notice of ejectment op 13th 
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November 1917. The respondent filed his 
suit to oontest the notioe on 29th November 
1917. The appellant filed his written 
statement on January 5th, 1918, in which he 
pleaded that the lease executed in bis minori¬ 
ty was not binding upon him. 

Seotion 30 of the Guardians and Wards 
Aot does not lay down that theavoidanoe 
of a disposal of property made in contraven¬ 
tion of seotion 29 shall be by a suit brought 
by the person seeking to avoid it. When, 
as in the present case, a suit is brought 
which is praotioally one to enforce an avoid¬ 
able lease, it seems to me that it is open 
to the defendant to exeroise the option given 
to him by section 30 by resisting the suit 
on the ground that the lease is not binding 
upon him. In his written statement of 
5th January 1918 the appellant did sub¬ 
stantially repudiate the lease and give 
notice of his intention to avoid it within 
the period of limitation prescribed by law. 
The question of the validity of the lease 
was raised in a Court competent to decide 
the issue and the Court would have been 
aoting in oontiavention of the provisions 
of Order II, rule 1 of the Civil Procedure 
Code, if it had refused to deoide the issue 
and had referred the appellant to a separate 
suit. 

1 would set aside the orders of the 
Courts below aid would dismiss the re¬ 
spondent's suit mbject to the paymentcf 
Rs. 350 in compensation, which is the 
amount agreed upon by the parties before this 
Court. 

Ferard, S. M — I agree. 

Appeal allowed. 


PATNA HIGH COURT. 

Civil Revision No. 235 cf 1918. 

July,7, 1919. 

Present:— Mr. Justice Das. 
MAHABIR SINGH and others 
— Petitioners 
versus 

DEOKI RAI — Defendant, Judgment-debtor 

— Opiosite Pariy. 

Bengal Tenancy Act (VIIIB. C. of 1885J, s. 155 — 
Landlord and tenant—Decree directing tenant to pay a 
sum, of money to landlord—Extension of time, power of 
Court to grant—Possession taken by landlord, effect of. 
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A Court has power to entertain an application 
by a tenant judgmeut-dobtor for enlargement of time 
to pay a sum of money awarded to tlio landlord 
decree-holder in a decree under section 155 of the 
Bengal Tenancy Act, even if the decree-holder has 
applied for execution of the decree and, as a matter 
of fact, has obtained possession of the property in 
execution. [p. 138, col. 2.] 

Appeal from a deoision of the Subordinate 
Judge, Muzaffarpur. 

Mr. Baiendra Prasad , for the Petitioners. 

Mr. Harnarayan Prasad , for the Opposite 
Party. 

JUDGMENT.—The petitioner challenges 
the validity or the legality of an order 
passed by the Subordinate Judge of 
Muzaffarpur granting an extension of time 
to the opposite party to comply with an 
order passed under seotion 155 of the 
Bengal Tenancy Act and directing that the 
opposite party be restored to possession. 
It will be convenient to give oertain dates. 

It appears that on the 15th March 1915 
the petitioner obtained a conditional decree 
for ejeotment against the opposite party 
under seotion 155 of the Bengal Tenancy 
Act. The decree provided that Rs. 20 
should be paid as compensation to the 
plaintiff, and it directed the defendant to 
remove the disputed huts from the land 
in dispute within one month from the date 
of the deoree. There was aa appeal against 
this deoree, whioh was dismissed on the 
7th January 1916. It appears that on 
the 22nd January 1916 the opposite party 
deposited the money in Court but did not 
remove the huts as direoted by the deoree 
of the Munsif. On the 18th August 1916 
the petitioner applied for execution of the 
deoree and on the 29th August 1916 the 
opposite party applied for extension of 
time, to enable him to remove the huts, 
before the learned Munsif. On the 31st 
August 1916 the learned Munsif did grant 
an extension of time to enable the opposite 
party to remove the huts. There was an 
appeal from the order passed by the learned 
Munsif, whioh appeal succeeded. There 
was a second appeal to this Court whioh 
was dismissed on the 2cth February 1917, 
but the High Court dismissing the second 
appeal expressly gave the opposite party 
power to apply for extension of time be¬ 
fore the Distriot Jadge, but on the 2nd 
April 1917 the petitioner was put in 
possession of the property. On the 5th 


August 191S the Distriot Judge dealt with 
the application presented before him on 
the 24th March 1917 and by his order 
he extended the time to enable the 
opposite party to oomply with the deoree 
of the Munsif passed on the 15th March 
1915 and further direoted that the opposite 
party should be put in possession of the 
property. The petitioner before me complains 
against this order passed on the 5th August 
1918 and urges that the learned Distriot 
Judge had no jurisdiction to pass an order 
extending the time after he had been put 
in possession of the property by the order 
of the Court executing the deoree. 

In the case of Syam Mandal v. Sati 
hath Banerjee (1) Mr. Justice Mookerjee 
held that it is competent to the Court to 
entertain an application for enlargement of 
time after the expiry of the period described 
in the deoree and even after the decree- 
holder has applied for execution. The 
learned Vakil appearing on* behalf of the 
petitioner concedes this proposition, but 
he argues that there is no power in a 
Court to enlarge the time after possession 
has been taken by a party in terms of 
the original deoree. It appears that in 
the case just cited possession had, as a 
matter of faot, been taken by the decree- 
holder,^ for at page 533* the learned Judge 
says: an order will also be made that 

the petitioner be forthwith restored to 
possession, and such order will be executed 
by the Court below as a deoree of this 
Court.’ The true view seems to me to 
be what Mr. Justioe Mookerjee states at 
page 53s* that ie to say: “A remedial 
provision of this character should be con¬ 
strued liberally so as not to restrict the 
remedy and fetter the discretion of the 
Court.” It seems to me that taking 

possession of the property is a part of 
the execution proceeding and if it ie 
held that a Court has power to entertain 
an application for enlargement of time 
even if the deoree holder has applied for 
execution, it seems to me that the Court 
is equally competent to entertain an appli¬ 
cation for enlargement of time even if the 
deoree-holder has obtained possession of the 

property. Of course the matter is one of 
(1) 38 Ind. Cas. 493; 24 C. L. J. 523; 21 C. W. N. 
776; 44 C. 954. ___ 

* Pages of 24 C. L. J.— Ed. 
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discretion and the Court will exercise that 
discretion on all the materials before 
that Court. But, in my opinion, there is 
no question of jurisdiction involved in this 
matter. That being my view, I would 
refuse this application with costs, which 
I assess at two gold mohurs. 

Application rejected. 


dar is the person to whom tenants have to 
pay their rents, i €., their landholder. Rul¬ 
ings* referred in the note on plea of jus tertii, 
bottom of page 417, Agarwala’s Tenancy Aot, 
5th Edition (seotion 198), show that section 
198 covers the case of tenants pleading pay¬ 
ment in good faith to the Lambardar. 

I am not prepared to interfere. Let the 
record be returned. 

Record returned. 

*Chatri v. Bahadur, A. W. N. (1888) 45, Narpat r. 
Tiha, 33 Ind. Cas. 69 and Ali Bux v. Parlash, 31 
Ind. Cas. 464. 


COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Reference No. 54 of 1918-19. 

March 15, 1919. 

Present :—Mr. Ferard, S. M. 

THAKUR DIN —Applicant 

versus 

DAYALI —Respondent. 

Agra Tenancy Act (II of 190U, s. 198 —-Imperfect 
partition —Lambardar, second, not appointed—Payment 
of rent to existing lambardar, effect of. 

Whoro a village is’imperfectly partitioned but a 
second lambardar is not appointed, the existing 
lambardar remains the lambardar, and if rent is paid 
to him in good faith, the tenant is protected by 
section 198 of the Agra Tenancy Act. 

Reference made by the Commissioner, 
Allahabad Division. 

JUDGMENT.—The oase is not one for 
exercise for the Board's power of revision 
under seotion 185, Tenanoy Aot. The village 
has been imperfectly partitioned but unless 
or until the Collector in exercise of his powers 
under seotion 45 (1), Land Revenue Act, 
appoints a second Lambardar for the appli¬ 
cant’s portion of the Mahal, in which it seems 
the hitherto and existing Lambardar has 
not a share, he remains Lambardar. It is 
only iraperfeot partition—joint responsibility 
of all the co-sharers remains—and I fail to 
see how the present Lambardar s duties under 
rule 1H (a) and 18 (aa) of Lambardar Rules 
are affected. There is a concurrent firdirg 
of the two first Courts that the respondent 
paid his rent to the Lambardar in good 
faith and I do not follow the Commissioner’s 
argument that seotion 198, Tenanoy Aot, was 
not relevant. The word used in that seotion 
is landholder, not proprietor. The village 
custom, and it has not apparently been 
altered by anything contained in the terms 
of the imperfect partition, is that the Lambar* 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

FULL BENCH. 

Miscellaneous Application No. 64 of 1917. 

October 10, 1917. 

Present :— Mr. Pratt, J. C., Mr. Crouoh, 

A. J. C., and Mr. Hayward, A. J. C. 

The FIRM of RATANCHAND-RaM- 
KISH AND AS —Applicant 

versus 

SAI1IRAM DUNICHAND and another— 

Respondents. 

Arbitration Act (IX of 1899), 88. 4 (a), 19— Reference 
to arbitration—Suit filed by party to reference—Stay 
of suit, mder for—Jurisdiction—Application for stay — 
Court, proper—Interpretation of Statutes—Legislative 
Council, proceedings of, whether can be referred to. 

Per Pratt, J. C.— An application under section 19 
of the Arbitration Act for stay of a suit should bo 
made to the Court trying the suit. [p. 140, col. 1.] 

Proceedings of the Legislative Council cannot be 
referred to as an aid to the construction of a par¬ 
ticular section or sections of a Statute, but they may 
be referred to for the purpose of ascertaining the 
object of a Statute, (_p. 140, cols. 1 & 2.] 

Per Crouch, A. J. C .—An application under section 
19 of the Arbitration Act to stay a suit pending in a 
subordinate Court must bo inado to the District Court 
to which such Courtis subordinate, [p. 141, col. 2.] 

Per Hayward, A. J. C— The jurisdiction to grant or 
refuse stay of a suit under section 19 of tho Arbitra¬ 
tion Act is vested not in the Court before which tho 
suit is pending but in tho District Court specially 
designated to bo the Arbitration Court under tho 
Arbitration Act. [p. 144, cols. 1 & 2.] 

Mr. E. A. Oastellino , for the Applioant. 

Mr. Dharamdas Thawerdas , for Opponent 
No. 1. 

Mr. T. 0. Elphinston, for Opponent No. 2. 

JUDGMENT. 

Pratt, J. C.—On the question of jurisdic¬ 
tion I have given reasons in my judgment 
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in Ehilooram v. Louis Dreyfus 4* Co. (1) for 
holding that the applioa ion for stay 
should be made to the Court trying the suit. 

I regret I am unable to oonour in the 
views expressed by either of my learned 
colleagues. In the ease of an arbitration 
in the Distriot Court of Karaohi and a 
concurrent suit in a Subordinate Court in 
the Punjab, according to their view, the 
defendant should go to the Panjib Subor 
dinate Court, put in an appearance there and 
then proceed to the Distriot Court to 
whioh that Court is subordinate and apply 
for a stay order. According to the other 
view he should go to the Punjab Subordinate 
Court, put in an appearance there and then 
return to Karachi and apply to the Distriot 
Court here for a stay order. Whether in 
the latter event the Punjab Subordinate 
Court would recognize the jurisdiction of a 
Karaohi Court to stay a suit pending 
before it, is a matter on whioh a doubt 
is perhaps permissible. Butin either view 
the defendant has to apply to the trial 
Court for an adjournment. This, I venture 
to- think is contrary to the principle of 
seotion 19 that there should be no sub 
mission to the jurisdiction of the Court 
where the suit is pending, and to the 
principle of the English oase3 that a per¬ 
son who makes any application whatsoever 
to the Court, even though it be merely 
an application for time, takes a step in the 
proceedings: Halsbury, Volume I, paragraph 
956. The judgment of Crouoh, A. J. C., and 
the judgment of Hayward, A. J. C, in 
Khillooram v. Louis Dreyfus Sf Co, (1) seem to 
treat an adjournment as equivalent to a 
stay order. I venture to think this 
overlooks the oardiual distinction that an 
adjournment is an exercise of jurisdiction 
in the suit, while a stay order is an 
order declining to exeroise jurisdiction. 

I also think it offends against the principle 
of Doleman Sr Sons v. Ossett Corporation (2) 
that when a suit is pending, the Court 
alone has sole seizin of the dispute. 

As to proceedings of the Legislative Coun¬ 
cil, the rule declared by the Privy Counoil 
is that they may not be referred to as 
an aid to the construction of a particular 


(1) 52 Ind. Pas. 130; US L. R. 8 

(2) U912) 3 K. B. 257; 81 L. J. K B. 109>- 
T. 68J; 76 J. P, 457; 10 L. G. R. 915. 
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seotion or sections of the Act: Ad¬ 
ministrator-General of Bengal v. Premlal 
Mulhck (3). But in some oases they have 
been referred to for the purpose of 

ascertaining the object of the Aot to show 
the intention of the Legislature when the 
Aot is ambiguous: Shai'c Moosa v. Shaik 
Essa (4), Parbati Chnran, In the matter of (5) 
and Krishnaji Tama.i v. Tarawa (6), If 
it be permissible to refer to the proceed¬ 
ings of the Legislative Counoil under these 
oases, then it is clear that the avowed 
objeot of the Legislature was to substitute 
for seotion 21 of the Specific Relief Aot 
the bar of a stay order and to bring 
the Indian procedure into conformity 
with the English. The English seotion 
requires the application to be made to the 
Court where the suit is pending. The 
section was said to be * perfectly clear” 
in Momston Tinplate Co. v. Brooker (7) and 
the doubt raised in 1904 by the obiter 
dictum in Runciman v. Smith ($) could 

not have affeoted the Indian Legislature 
in 1899. 

In Lucas Ralli v. Eoor Mahomed (9) 
Davar, J., did not consider the case of a 
concurrent suit in another province. If 
he had, I venture to think his oonolasion 
would have been different. For on the 
face of the proviso against repugnanoy in 
the definition of seotion 4, it is impossible 
to oonstrue seotion 19 as an implied repeal 
of seotion 56 ( b ) of the Specific Relief 
Act or of Aot V of 1872 or as an implied 
grant of extriterritorial jurisdiction not 
only to High Courts but to Distriot Courts. 

I would, therefore, return the application 
for presentation to the Small Causes Court, 
Karaohi, but according to the majority 
of the Benoh the application will be rejected. 
Costs to be oosts in the cause. 

Crouch, A. J. C.—This is an application 
under seotion 19 of the Indian Arbitration 

(3) 22 C. 788 (P. C.) ; 22 I. A. 107; 6 Sar. P. C. J. 
603; 11 Ind. Dec. (n. s.) 522. 

(4) SB. 241; 8 Jnd. Jur. 571; 4 Ind. Dec. (s. s.) 
534. 

(6) 17 A. 498 (P. C.) 4 22 I. A. 193; 6 Sar. P. C. J. 
635; 8 Ind. Dec. (n. s.) 644. . 

(6) 24 B. 484; 2 Bom. L. R. 276; 12 Ind. Dec. (x. s.) 
854. 

(7) (1908) 1 K. B. 403; 77 L. J. K. B. 197; 98 L. 

T. 219; 24 T. L. R. 224 

(8) (1904) 20 T. L. R. 625. 

(9) 31 B. 236; 8 Bom. L. R, 956. 
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Aot. On the 4th March 1915, by a 
written oontraot, the firm of Ratanohand- 
Ramkishandas sold to Sahiram-Duniohand 
23 tons of Sarsi for May delivery on 
oertain terms and conditions. The oontraot 
contained an arbitration olaase in the 
following special form:— 

“In case of any dispute arising with 
respect to this oontraot eaoh party shall 
appoint his own arbitrator for the purpose 
of surveying the goods. In 03se of difference 
of opinion the arbitrators shall appoint an 
umpire. The umpire’s award shall be 
considered final. The surveyor or the arbi¬ 
trator shall be either a European or native 
merchant according to the terms of 
the oontraot. If aoy party fails to appoint 
an arbitrator, the other party after 
giving him 3 days’ notioe shall appoint 
an arbitrator on his behalf. If both the 
arbitrators fail to appoint an umpire, the 
Managing Committee of the Association 
shall appoint an umpire.” 

Delivery was not given under the 
oontraot, and, early in 1917, the purchasers, 
Sihiram Duniohand, filed a suit in the 
Small Causes Court, Karaohi, for recovery 
of damages for breaoh of oontraot. In this 
suit, defendants No. 1, Kaliandas-Rughnath, 
who were the purchasers of the goods from 
Sahiram Duniohand, were impleaded as de¬ 
fendants. Rattanohand-Ramkishandas now 
apply to this Court praying that the proceed¬ 
ings may be stayed in order that they may 
refer the dispute to arbitration. 

At the hearing before the learned Judioial 
Commissioner the question of law was raised 
whether, when the suit sought to be stayed has 
been filed in a Subordinate Court, not under 
the jurisdiction of a High Court, the applica¬ 
tion under section 19, Indian Arbitration Aot, 
lies tosuoh Subordinate Conrtor tothe District 
Court. In their judgments in Khillooram v. 
Louis Dreyfus Sf Oo. t (1), Pratt, J. C., and 
Hayward, A. J. C., expressed difference of 
opinion on the point: the case has accordingly 
been referred tothe Fall Bench for disposal. 

The question resolves itself into one of 
construction of the words the Court” in 
seotion 19, and we must apply the ordinary 
rules for the construction of Statutes. If 
the doubtful words have a technical meaning, 
they must be given that meaning and 
the language of the seotion must, as far as 
possible, be so construed as to be consistent 


with every other enactment which it does 
not, in express term^, modify or repeal. The 
technical meaning of “the Court” is found 
in seotion 4 to be the Court of the Distriot 
Judge. Assuming that the seotion isoonsistent 
with seotion 2, Civil Procedure Code, 1882, 
whioh deolares the limits of the jurisdiction 
of the Distriot Court, and seotion 56 (6), 
Speoifio Relief Act, it must be taken to 
deolare that an application to stay proceedings 
pending in a Subordinate Court must be 
made to the Distriot Court to whioh suoh 
Court is subordinate. We oannot, in the 
absenoe of any clear indication of suoh an 
intention, assume that the Legislature intend¬ 
ed that a Distriot Court should exercise 
jurisdiction beyond its prescribed local limits. 

If it was the intention of the Legislature 
that the powers conferred by the Aot 
should be exeroised by the Court of the 
Distriot Judge only in those special local 
areas to whioh the Aot was made applicable, 
that intention has not, in my opinion, 
been expressed. Seotion 1 deolares that the 
Aot extends to the whole of British India, 
and “elsewhere” in seotion 4 (a) must mean 
in all other plaoes than the Presidenoy 
towns, unless ihe jurisdiction of all Distriot 
Courts other than those in the notified 
local areas be exoluded by section 2. 

Seotion 2 limits the application of the 
Aot to those oases only where, if the 
subjeot-matter submitted to arbitration were 
the subject of a suit, the suit could, with 
leave or otherwise, be instituted in a 
presidenoy town. But the seotion does 
not restrict the looal extent of the Aot 
as declared by seotion 1; nor does it, 
except possibly by implication, limit the juris¬ 
diction to oertain Courts. It is not unusual, 
in Indian Statutes, to define not only the 
looal extent but also the olaeses of persona 
or of oases to whioh it is applicable. 
Other examples of Acts extending to the 
whole of British India, but having application 
only to partioular oases, are the Indian 
Succession Aot, the Succession Certifioate Aot, 
and the Probate and Administration Aot. 
Where the Legislature intends to limit the 
extent of an Aot to special looal areas it 
states so in dear terms, as in the Suita 
Valuation Aot, VIL of 1887, seotion 2. 

The oombined effeot of seotions 1, 2 and 
4 is that the provisions of the Aot oan 
be enforoed, through the appropriate Courts, 
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and .within the prescribed limits of their 
application, throughout British India. 
Neither the operation of the Aot, nor 
the right to enforoe it, is limited to 
certain areas. We cannot, I think, read into 
seotion 2 an implied intention to deprive 
all other principal Civil Courts of original 
jurisdiction of power to deal with oases 
to which the Aot is applicable from the bare 
faot that such oases must be suoh as 
could be litigated in a Presidency town 
or one of the noti6ed areas. 

For these reasons, I am unable to aooept 
the view that power to make stay orders 
under seotion 19 is limited to the High 
Courts and oertain Distriot Courts. 

Nor am I able to concur with the 
learned Judicial Commissioner in the view 
expressed^ Khillooram v. Louis Dreyfus Co. 
(1) that the Court” in seotion 19 refers to 
the Court in whioh the suit is pending. 

The expression “the Court” ooours 18 
times in the Indian Arbitration Aot, and 
it is suggested that the draftsman would 
not have inserted into the debnition 
seotion the provision “unless there is any¬ 
thing repugnant in the context” unless he 
contemplated at least one instance of 
repugnancy. But the proviso is inserted, 
as a matter of course, into every debnition 
olause of a modern Indian Aot; there are 
over 20 instances in one volume of Naioker 
& Co.’s Bombay Civil Court Manual.l And 
it is inconceivable that the draftsman 
should have deliberately added the proviso 
in order that he might introduce oonfusion 
into one of the sections, without furnishing 
the publio with any clue to the discovery 
of the particular seotion, or of the meaning 
whioh he intended to attach to the expression 
as used therein. 

Seotion 19 of the Indian Aot was 
adopted with slight verbal alterations from 
seotion 4 of the English Arbitration Aot 
of 1889, and it may be inferred, and the 
inference is supported by the speeoh of Sir 
Gritliths Evans, when introducing the 
seotion, that the intention was to adopt the 
English proaedure. What, then, was the 
procedure in force in England in Maroh 
1889, and what was the effeot of the 
“slight verbal alterations”? 

Seotion 4 of the English Aot runs as 
follows: “4 If any party to a submission, 
pr any person claiming through or under 


him, oommenoe any legal proceedings in 
any Court against any other party to the 
submission, or any person claiming through 
or under him, in respect of any matter 
agreed to be referrod, any party to such 
legal proceedings may at any time after 
appearance, and before delivering any 
pleadings or taking any other steps in 
the proceedings, apply to that Court to stay 
the proceedings, and that Court or a Judge 
thereof if satisbed that there is no sufficient 
reason why the matter should not be 
referred in aooordanoe with the submission, 
and that the applicant was, at the time 
when the proceedings were oommenoed, 
and still remaius, ready and willing to do 
all things necessary to the proper oonduot 
of the arbitration, may make an order 
staying the proceedings.” 

The alterations consisted in the omission 
of the words ‘in any Court,’ in the early 
part of the seotion and the substitution of the 
Court’ for “that Court” and for “that Court 
or a Judge thereof” in the middle of it. 

The corresponding seotion in the C. L. P. 
Aot, 1854, ran: “It shall be lawful for the Court 
in whioh suoh aotion or suit is brought, 

or a Judge thereof”.“on applioa* 

tion by the defendant”.“to make 

a rule or order staying all proceedings.” 

By seotion 27 of the English Arbitration 
Aot Court” is deolared to mean Her 
Majesty’s High Court of Justice”, unless 
the ooDtrary intention appears, and up to 
1903, at any rate, the praotioe appears 
to have been in aooordanoe with the view 
that the debnition in seotion 27 prevailed; for 
both in the 8th Edition of Russell (1900) 
and in the 4th Edition of Redman (1903) 
it is stated that the application should be 
to a Master of the Supreme Court or a 
Distriot Registrar. A Distriot Registrar 
is an Officer of the Supreme Court, who 
has all the authority and jurisdiction of a 
Master of the Supreme Court within the 
limits of his Distriot. But the wording of 
seotion 4 was undoubtedly open to the 
construction that an application for stay 
might be made to any Court in whioh a 
suit was pending, and the writer of the 
articles on Arbitration in Halsbury’s Laws 
of England (1907) states: “The power to 
stay legal proceedings oommenoed in respeot 
of a matter agreed to be referred to arbitra¬ 
tion can, it would seem, be exercised by any 





INDIAN CASES. 


143 


Vol. LIl] 


FIRM OF RATaNCHaND-RAMKISDANDAS V. SAHIRAM-DUNIC3AND. 


Court in which suoh proceedings are oom- 
menoed.” To this there is a note. See, 
however, Ruuciman v. Smith (8).” 

At the time, then, of framing section 19 
of the Indian Aot, the praotioe in England 
was to make an application for stay to the 
High Court or a Distriob Registrar; and, 
if the intention was to follow the English 
praotioe as closely as possible, it could not 
have been done more effectually than by 
declaring that the application should be 
to “the Court”, that is to the High Court 
in Presidency towns and elsewhere to the 
Court of the District Judge. The slight 
verbal alterations not only oarried out 
this intention, but relieved the Indian SAot 
of any doubt whioh attached to the English 
Aot. For the words whioh gave rise to 
the doubt were not reproduced. 

Attention has been drawn to the simila¬ 
rity of some of the essential phrases used 
in seotion 19 to those used in section 2C, 
Civil Procedure Code, 1882, and it is 
suggested that they iodioate that the power 
of staying proceedings was to be exeroised 
in eaoh case by the trying Court. But 
stay orders oan oertainly be passed by a 
superior Court; by the Judicature Aot, 1873, 
in oases in whioh an injunction would 
formerly have issued, power was given to 
order stay of proceedings. It is doubtful 
whether the Court could, under seotion 19 
of the Aot, issue an injunction. 

It has been urged that it would be far 
more convenient if the power to stay 
proceedings under the seotion were 
vested in the trying Court; but seotion 4 
seems to indicate that the Legislature con¬ 
sidered it wiser to limit the powers to 
Courts of a grade not lower than that of a 
District Judge. 

Though a Subordinate Court has, in my 
opinion, no power to stay proceedings under 
seotion 19, it has power to grant an ad¬ 
journment; and where an adjournment has 
been granted for the express purpose of 
enabling the defendant to resort to arbitra¬ 
tion, an award so obtained oould not, in 
my opinion, be set aside as having been 
obtained merely because a suit was pend¬ 
ing. The award or the order of the Court 
passed thereon could b3 put in as con¬ 
clusive evidence. 


I would hold, therefore, that the applica¬ 
tion has been properly filed in this Court. 

On the merits I am of opinion that the 
stay should not be granted. The arbitra¬ 
tion olause is in a special form and gives 
to eaoh party the power to appoint an 
arbitrator for the purpose only of survey¬ 
ing the goods. Arbitrators appointed under 
this olause would not have the power to 
award damages for breach of contract or 
to decide all the questions in dispute. 
Further Kaliandas-Rughnath were not par¬ 
ties to the submission and it is not desir¬ 
able to stay a suit when only some of the 
matters in litigation oan be settled by 
the award. As applicants allowed nearly 
two years to elapse without making any 
attempt to proceed with a reference, they 
oannot be believed when they assert that 
they were always willing and ready to do 
so. 

I would dismiss the application with 
oosts. 

Hayward, A. J. C.—The plaintiff Sahiram 
in 1915 sold to defendant No. 1 Kaliandas goods 
bought from defendant No. 2 Ratanohand. 
The plaintiff Sahiram in 1917 and de¬ 
fendants Nos. 1 and 2 jointly sued for damages 
for breach of contract, as disputes arose 
owing to Kaliandas having been unable 
to get or having been unwilling to take 
delivery from Ratanohand. The suit was 
filed in the Small Causes Court, Karachi. 
The defendant No. 1, Kaliandas, would be 
content to have the disputes decided there, 
but defendant No. 2 Ratanohand would prefer 
to have them settled by arbitration in 
aooordanoe with the arbitration olause in 
the oontraot. He has aooordingly applied to 
have the proceedings in the Small Causes 
Court, Karachi, stayed under seotion 19 of 
the Arbitration Aot and has made his 
application to this Court as the District 
Court, Karachi. 

It has been urged in opposition on the 
merits that stay ought not to be granted 
and further on the law that the jurisdic¬ 
tion to grant or refuse stay is vested in 
the Small Causes Court, Karachi, as the 
trial Court and not in this Court as the 
Distriot Court, Karaohi, under seotion 19 
of the Arbitration Aot. 
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It seems to me od the merits, oonour- 
ring with the oonolasions and reasons of 
my brother Cronoh, that stay ought not 
to be granted. It seems to me further 
On the law, concurring with the oonolusions 
of my brother Crouch, that the jurisdiction 
to grant or refuse stay is vested not in 
the Small Cause Court, Karachi, a9 the trial 
Court, but in this Court as the District 
Court, Karachi, under section 19 of the 
Arbitration Aot. But it seems to me 
further on the law, concurring in the 
reasons urged by the learned Judicial 
Commissioner, that the jurisdiction is vested 
in this Court not simply as the District 
Court, Karachi, but as the District Court, 
Karachi, specially designated to ba the 
Arbitration Court under the Arbitration 
Aot. 

With regard to the merits the defend¬ 
ant No. 1 Kaliandas is not bound by the 
arbitration olause in the oontract of de¬ 
fendant No. 2 Ratanohand, and it is doubtful 
in any oase whether that olause which 
could appear to be limited to survey of 
the goods would be sufficient to cover all 
the disputes between the parties. There 
has, moreover, been so muoh delay in 
bringing the disputes within sight of 
S3ttlement that there are good reasons 
for suspecting the bona fides of the objec¬ 
tions of defendant No. 2 Ratanohand to the 
proceedings in the Small Causes Court, 
Karachi. We ought, in my opinion, on 
these grounds to refuse stay under section 
19 of the Arbitration Aot. 

With regard to the law the Aot ex¬ 
tends according to section 1 to the whole 
of the British India, but its application 
is limited by section 2 to oases where the 
suits would be instituted in a Presidency 
town or according to the proviso in looal 
areas deolared by notification to be deemed 
to be Presidency towns. The language 
of the proviso is elliptical, and the phrase 
applicable in any other looal area as if ifc 
were a Presidency town” no doubt means 
“applicable in oases where the suits could 
be instituted in any other looal area there¬ 
by deolared to be deemed to be a Presi¬ 
dency town.” The meaning was no doubt 
intended to be similar to that more fully 
expressed in section 23 in respeot of 
the particular looal area of Rangoon. 
The Courts to deal with suoh oases have 


next been prescribed by seotion 4 (a) to 
be the High Courts in Presidency towns 
aud the Courts of the Distriot Judges 
elsewhere, that is, in other local areas 
deolared by notification to be deemed to 
be Presidency towns. The language of the 
seotion i3 again elliptioal and th 9 phrase 
in the Presidency towns, the High Court 
and elsewhere, the Court of the Distriot 
Judge,” no doubt means “in oases where 
the suits could be instituted in a Presidency 
town, the High Court of that Presidency 
town and in cases where the suits could 
be instituted in other looal areas deolared 
by noti6oation to be deemed to be Presidency 
towns, the Courts of the Distriot Judges 
of suoh looal areas thereby deolared to be 
deemed^ to be Presidency towns.” The 
word elsewhere” must refer to the “other 
looal areas, deolared by notification to be 
deemed to be Presidency tovns, for there 
oould be do practical purpose in conferring 
jurisdiction under sections 5 and 8 to 17 on 
Courts outside the looal areas thereby 
deolared to be deemed to be Presidency 
towns. The meaning was no doubt again 
intended to be similar to that more fully 
expressed in seotion 23 in respeot of the 
particular looal area of Rangoon. We 
ought, in my opinion, on these grounds to 
hold that this Court as the Distriot Court 
of Karachi has been specially designated 
for the particular looal area of Karachi to 
be the Arbitration Court under the Arbi* 
tration Aot. 


It has been conceded that unless there 
is anything repugnant in the context or 
subject, the Courts prescribed by seotion 4 
(a) must further be held to be the Courts 
vested with jurisdiction under seotion 19 to 
grant or to refuse stay of suits instituted 
contrary to agreements to refer to arbitra¬ 
tion. But it has been contended that there 
is something repugnant both in the con¬ 
text and the subjeot. It has bsen urged 
that there i9 something repugnant in the 
oontext, inasmuch as the phrase at 
any time after appearance and before 
filing a written statement ” limiting the 
time for demanding stay has reference 
to the trial Courts and would be repugnant 
to a subsequent direction requiring the 
demands to be made to the arbitration Courts. 


It ha9 been sought to fortify this argument 
by the reflection that if there is nothing 
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repugnant in seotion 19, then there woald 
be nothing repugnant anywhere in the Aot 
and that it was clearly contemplated that 
there would be something repugnant some¬ 
where in the Aot. There is, however, really 
nothing repugnant in the context between 
limiting the time for demanding stay by 
reference to the particular stage of the pro¬ 
ceedings in the trial Courts and subsequently 
directing that demands for stay should be 
made to the Arbitration Courts. It is nothing 
more than enforcing the wholesome rule 
that where the parties have submitted their 
disputes to the jurisdiction of the trial 
Courts, they should not be permitted to 
render the proceedings there infruotuous by 
transfer of their disputes to the jurisdiction 
of the Arbitration Courts. Tfiere is, again, 
no force in the reflection that there must 
be sjmething repu^naut in seotion 19, 
beoause that seotion was not inserted in the 
Bill until the final reading as appears from 
the remarks of Sir Griffiths Evans in the 
proceedings in Council printed at page 63 
of part 6 of the Gazette of India of the 
4th March lfc99. Moreover, there would be 
no difficulty in detecting something suffi¬ 
ciently repugnant in sections 20 and 23. 
There is, however, really no need to detect, 
anything repugnant in the Aot. The 
olause “ unless there is anything repugnant” 
is the usual olause adopted by a careful 
draftsman as in sections 3 and 4 of the 
General Clauses Aot, 1897, and was no doubt 
inserted merely * ex majon cautela ” in the 
Arbitration Aot, 1899. 

It has been urged that there is some¬ 
thing repugnant in the subject, inasmuch 
as the parties would be put to inconvenience 
if they had to refer the stay of their pro¬ 
ceedings in the trial Courts for the decision 
of the Arbitration Courts and inasmuch as 
decisions would be liable to involve injunc¬ 
tions staying proceedings in trial Courts 
not subordinate to the Arbitration Courts 
contrary to the provisions of seotion 56 
(6) of the Specific Relief Aot, 187 7. There 
is, however, really nothing repugnant in the 
subject. There would be no practical incon¬ 
venience to the parties in having to appear 
and protest against the jurisdiction of the 
trial Courts and then having to refer the 
stay of the proceedings to the Arbitration 
Courts, Their protests would, no doubt, secure 
adjournments for their references to the 

10 


Arbitration Courts, and if not, further steps 
under compulsion would not be the voluntary 
taking steps in the proceedings contemplated 
as barring their references to the Arbitration 
Courts. No practical inoonvenienoe has hither¬ 
to been brought to notice in the numerous 
oases in which proceedings in the Small 
Causes Court, Karachi, have been stayed by 
this Court as the Arbitration Court; nor was 
practical inoonvenienoe represented to the 
Judges of the Small Causes Court, Bombay, 
or to the High Court in the case of Lucas 
Ralli v. Noor Mahomed (9), in which it 
was held that proceedings in the Small 
Causes Court, Bombay, could be stayed by 
the High Court as the Arbitration Court. Nor 
would the decisions staying proceedings 
amount to more than stay orders of the 
nature contemplated by seotion 10, Civil 
Procedure Code, akin to temporary injunctions 
specified in the first olause of seotion 53 of 
the Speoifio Relief Aot. They would not 
amount to perpetual injunctions by deorees 
contemplated by the seoond olause of seotion 
53 and olause (6) of seotion 56 of the 
Speoifio Relief Aot, lc77. They would in 
any case be valid under the speoial authority 
of the subsequent Arbitration Aot, 1899. 

We ought, therefore, in my opinion, to hold 
upon the strict oonstruotion of seotions 4 
(a) and 19 that the jurisdiction to grant or 
refuse to stay is not vested in the Small 
Causes Court, Karaohi, as the trial Court 
but in this Court as the Distriot Court, 
Karaohi, specially designated to be the 
Arbitration Court under the Arbitration 

Act. 

There remain for consideration some 
general contentions advanoed against the 
strict construction of the seotions. It 
has been contended that it would be 
generally more appropriate to vest the juris¬ 
diction to grant or refuse stay of suits in 
the trial Courts, beoause they would be in 
a better position to deoide whether the dis¬ 
putes should be referred to arbitration. But 
that would not necessarily or even probably 
be so. It would, in my opinion, generally be 
more appropriate to vest the jurisdiction 
in the Courts having speoial experience in 
arbitration and to leave the decision not 
only of revocation of agreements to refer 
to arbitration but also of staying suits 
instituted contrary to suoh agreements to 
the Courts specially designated to be Arbi* 
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tration Courts under the Aot. It had also 
been contended that the striot construction 
would conflict with the Sindh Jurisdiction 
Act, V of 1872, limiting the jurisdiction of 
the Bombay High Court and would general¬ 
ly extend beyond their Charters the 
jurisdictions of other High Courts. But the 
Sindh Jurisdiction Act, V of 1872, did no 
more than remove doubts as to the juris* 
diotion conferred by its Charter on the 
Bombay High Court. It did not place the 
Bombay High Court in a different position 
from other Chartered High Courts. The 
extension of these jurisdictions by the sub¬ 
sequent Arbitration Aot, 1899, was within 
the powers of the Legislature and had been 
effeoted in other oases suoh as by section 50 
of the Provincial Insolvency Aot, 1907. No 
oonfliot need arise in the rare oases of the 
exercise of these extended jurisdictions be 
tween the High Courts, if due regard be had 
to the courtesies usual between Courts, as in 
the case of Charu Chandra Maiumdarv , Emperor 
(10), in which jurisdiction was exercised 
within the territories under the Bumbay 
High Court by the Calcutta High Court 
under the Criminal Procedure Code. It has 
finally been contended that the striot con¬ 
struction would be ooutrary to the praotioe 
in England. But the words “apply to that 
Court” in seotion 4 of the English Aot of 1889 
have been altered to “apply to the Court” in 
the Indian Aot of 1899, The former words 
would refer to the trial Courts, though the 
matter would appear to have been free 
from doubt at the time of the Indian Arbi¬ 
tration Aot, 1899. The doubts expressed in 
the case of Runciman v. Smith (8) would 
not appear to have been settled until the 
oase of Morriston Tinplate Co. v. Brooker (7). 
It must, therefore, be presumed that the 
latter words, which would refer strictly to 
the Arbitration Courts, were purposelyadopted 
by the Indian Legislature to remove all 
doubts and vest the jurisdiction in the 
Arbitration Courts. This conclusion would 
appear to be confirmed by the remarks of 
Sir Griffiths Evans and the Hon’ble Mr. 
Chalmers, if it is permissible to look at 
them in the proceedings in the Indian 
Legislative Council reported at page 63 of 


part 6 of the Gazette of India of the 4*i 
Maroh 1899. 

Application rejeoted with costs. 

Application rejected. 


COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Second Appeal Petition No. 5 op 

1918 19. 

Maroh 22, 1919. 

Present:— Mr. Hopkins, J. M. 

PIRTHI SINGH —Appellant 

versus 

BEDA— Respondent. 

Agra Tenancy Act (II of 1900, s. 191 —Lease by 
some of several co-sharers—Tenancy, whether con¬ 
stituted. 

To constitute a tenancy under a lease, the loaso must 
be granted by all the co-sharers. A lease by any 
number of co-sharers short of the total number would 
not operate to constitute a tenancy. 

Second appeal from the order of the 
Commissioner, Agra Division, dated the 13th 
September 1918, in the oase of declaration of 
tenure. 

JUDGMENT.—The Commissioner has 
found as a fact that the appellant’s sub¬ 
tenancy commenced from 1324 F. after Beda 
respondent had obtained possession of his 
share in the occupancy holding. The ques* 
tion then is whether the appellant beoamo 
a tenant under a term which was granted 
to him by Girdhari and Khumani only and 

not by Beda. Seotion 194 of the Tenancy 
Aot seems to supply the answer to the 
question. The tenant-in-ohief was the whole 
body of oo-sharers in the occupancy holding. 
A lease by any number of oo-sharers short of 
the total number would not operate to oonsti 
tute a tenancy. I agree with the finding of 
the Commissioner and dismiss theappeal with 
costs. 

Appeal dismissed . 


(10) 37 Ind. Cas. 145; 41 C. 595; 21 C. W. N. 3*fl. 
85C.L. J. 165; 18 Cr. L, J. 81. 
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LACHMI NARAYAN LAL V. KESHO PRASAD SINGH. 

PATNA. HIGH COURT. 

Appeals erom Original Decrees Nos. 54*2, 

541 and 445 of 1914. 

Jane 26, 1919. 

Present; —Mr. Justice Coatts 
and Mr. Justice Das. 

Lala LACHMI NARAYAN LAL and 

others—Defendants—Appellants 

versus 

Maharaja Bahadur KESHO PRASAD 
SINGH— Plmncipf— Respondent. 

Bengal Alluvion and Diluvion Regulation (XI of 
]82n), s. 4— Accretion , what is —Riparian rights 
Custom—Boundary between estates —Deep stream, 
whether boundary —Shahabad District. 

After recession and encroachment by the river 
Ganges, the land washed away and afterwards re- 
formed on the old ascertained site is not land gained 
by increment, within the meaning of section 4 of 
Regulation XI of 1825. [pl4 Q , col l.J 

In the Shahabad District, in the locality on tho 
south bank of the river Ganges, where the Maharaja 
of Dumraon owns a largo tract of land, there is no 
custom by which the deep stream of the river is 
recognisod as tho boundary between estates on each 
side of the river, [p 15!, col. 1.] 

Appeal from a deoision of the Subordinate 

Judge, Shahabad. 

Mr. Kulwant Sahai , for the Appellants. 

Mr. Fakhruddin , for the Respondent. 

JUDGMENT. 

Cooits, J.—These appeals arise out of 
three suits brought in respeot of 1650, 
bighas of land situated in the District of 
Shahabad. The plaintiff, who is the Maharaja 
of Dumraon, i 3 the proprietor of a large 
tract of land lying on the south bank of 
the Ganges, and his case, as made in the 
plaint, is that the lan8 in suit has gradually 
accreted to three of his Mouzahs Sonbarsa, 
Iasurpura and Ojhawallia and that by virtue 
of a oustom obtaining in that locality the 
deep stream of the river Ganges is the 
boundary between the districts of Balliah 
and Shahabad and between the lands of 
the proprietors on both sides of the river. 
The defendants in the suits are the pro¬ 
prietors of two Mouzahs, Pandepur and 
Bans Gopal Chapra, whioh were originally 
situated in the District of Balliah on the 
north side of the river, and their conten¬ 
tions shortly are that the land in suit is 
not a gradual accretion to the Mouzahs 
Sanbarsa, Issurpura and Ojhawallia, bat that 
it ia a re formation in situ of fchair Moaz*ha 
Pandepar and Bans Gopal Chapra, whioh were 
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suddenly diluviated and as suddenly re-formed 

on the south of the river. 

The suit was in the first instance deoreed 
ex parte in favour of the plaintiff, but on 
appeal this deoree was set aside and the 
suit was remanded for deoision of the issues 
whioh were involved in the suit. The 
findings on these issues have now been 
returned and are in favour of the defendants. 
The result is that the plaintiff ia now in 
the position of an appellant. I may note 
that the proprietors of Bans Gopal Chapra 
have not appealed as this Mouzah, we are 
informed, has been purchased by Government. 
We are concerned in these appeals, therefore, 
with the land whioh is alleged by the defend¬ 
ants to be a re-formation in srfuofthe Mouzah 
PaDdepur only. 

In the suit there were three main 
questions for deoision and these are also 
the main questions for deoision in these 

appeals:— . . 

1 Whether the land in suit is a gradual 

accretion to the plaintiff’s Mouzahs caused 

by the Ganges gradually receding north- 

ward? . . 

2. Whether the land in suit is a re-forma¬ 
tion in situ of the defendants’ Mouzahs Pande¬ 
pur and Bans Gopal Chapra; and 

3. Whether there is a oustom that the 
deep stream of the river Ganges is the 
boundary between the estates on each bank of 

the Ganges? . 

With regard to the first point a mass 

of evidence, both oral and documentary, has 
been adduced to show that the Ganges has 
been receding northward in this locality 
for the last 20 years and that the lands 
on the north bank have been diluviated 
while there has been a considerable acces¬ 
sion of land to the estate of the Maharaja 
of Dumraon on the south bank of the river. 
The formation of the land in suit is said 
to have begun in the year 1891 and to 
have been completed in the year 1901. It 
is impossible to say exactly how much land 
diluviated on the north bank of the river 
and how muoh new land was formed on 
the south bank of the river during 
the period, but it appears that Pandepur 
was completely diluviated between the years 
1892- and 1900 and during this period the 
plaintiff’s Khasras show accretions of about 
1780 bighas to Issurpura, between 600 and 
700 bighas to Sonbarsa and between 700 
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and 9C0 bighat to Ojhawalia. The river 
frontages ot Issarpara, Sonbarsa and 
Ujhawallia were apparently about li miles, 
2 mile and 2 mile respectively and the first 
question is whether new formations of this 
magnitude oan be treated as gradual aoore- 

r, S D -,! , hln the meaD,; DR0f Regulation Xt 
of 182o or not. It is settled law in England 

that in order to bs an accretion, land must 

be formed by gradual, slow and imperceptible 

degrees. The leading oase on the point 

IS Rex V. 1 arborough (l),and “imperceptible" 

in that case was explained as meaning 

imperceptible in progress, i.e., step by step as 

the accretion is formed and not imperceptible 

in the result after a long lapse of time. 

it would appear, therefore, that it is not the 

extent of the land formed whioh would 
decide whether newly formed land is an 
accretion or not, but the manner in which 
the formatmn takes place. 'I he question of 
aooretion in India has been the subjeot of 
many decisions by the Privy Council, but 
in none of them has the question of what 
extent of newly formed land oan be oalled 
an accretion been considered. In Lopez 
V. Muddun hlohun Thakoor (2) the language 
of the English Law, that accretion should 
be gradual, slow and imperceptible, was 
apparently adopted but that was a case 
m whioh the land, whioh formed part of 
a Mouzah on the bank of the Ganges 
was wholly diluviated, after diluvion 

there was a subsequent diluvion and finally 
a recession of the river which left the 
land originally diluviated re formed on its 
original site. The deoision of their Lord- 
slnps of the Privy Counoil was that the 
land diluviated and subsequently re formed 
m situ was not an aooretion. The question, 
therefore, of whether aooretion should be 
slow and imperceptible" did not arise in 
that °ase nor did it arise in Nogender 
Ghunder Ghose v. Mahomed Esoff, the OJ. 
lector of Ohittagong (3) in which the language 
need is the same. This language has also 
been used in other oases in India, but in 
none of them do we find that the question 
has really arisen. It is by no means clear 
therefore, that it has ever been the law* 

(1) (1824) 3 B. & C. 91; 4 D. & R. 790 . 107 p r 

663; 27 R. E. 292. 10/ h. R. 

(2) 13 fM. I. A. 467; 14 \Y. R. (P. C .) ; Ul 5BLR 
62L; 2 Suth. P. C. J. 336; 2 Sar. P. C. J. 69 4; 20 e! R. 

(3) 18 w. R. 113; 12 B. L. R. 406;j3 Sar. P. C. J. 151. 


in India that aooretion mast be “slow and 
imperceptible.” In the Regulation the ex- 
pression used is “gradual” and if indeed 
it was the law in this country that it must 
also be slow and imperceptible,” this view 
has been materially modified by the latest 
decision of the Privy Council, Srinath Roy 
v. Linabandhu Sen (4). This was a cace 
legarding a fishery and although the question 
of aooretion did not direotly arise, Lopez v. 
Muddun Alohun Thakoor (2) and the other lead¬ 
ing oases on the subjeot of aooretion were 
disoussed before their Lordships and Lord 
Sumner in his judgment, after pointing 
out that under the different oonditions pre¬ 
vailing in the oase of the English and 
Indian rivers what would be almost miraoul* 
ru ° 111 *be oase of the former is normal 
and commonplace in the oase of the latter, 
remarked: It is to be observed that here 

too Iudian law, doubtless guided by local 
physical oonditions, has adopted a rule 
varying somewhat from the rule established 
in this country. Where under English con¬ 
ditions the rule applies to ‘Imperceptible’ 
alterations, Regulation XL of 1825, Artioles 
1 and 4, speak of 'Gradual accession.’ 
Ihe analogy of the English rule oan hardly 
be prayed in aid when Indian Legislation 
has thus an established and different rule 
on the samo subjeot.” It would thus appear 
that a distinot difference between the law 
in England and the law in India has been 
reoognized by their Lordships of the Privy 
Counoil. The reason for the difference is 
asoribed to local physical oonditions, and in 
interpreting the law of alluvion in India 
we should be guided by these local 
physioal oonditions. The question of the 
extent of newly formed land whioh oan be 
held to be an accretion was disoussed in 
the oase of Secretary of State v. Rajah of 
1 izayanagaram (5). In that oase, Ayling, J. ( 
remarked: I do not think we should be 

justified in refusing to recognize plaintiff’s 
title to the land thus formed on the ground 
of the comparative rapidity with whioh 
the formation took place. No doubt the 
reported decisions of the English Courts 
would seem to indicate that they would 

G) 25 Ind. Cas. 467; 42 C. 489; 18 0. W. N. 1217; 
(1914) M. \Y. N. 654 1 L. VV. 733; 16 M. L. T. 3l9; 

12 A. L. J. 1193; 20 C L. J. 3S5; 16 Bom. L. K. 901; 

41 I. A. 221 (P. C.). 

(o)J 40 lad. Cas, 896; 40 M. 10S3; 22 M. L. T. 67. 
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refuse to treat such a formation as an 
aooretion, if it ooourred in an English river. 
An addition of over 603 aores in the course 
of a single flood season could not be 
described as slow and gradual according 
to the standard of additions by alluvion in 
English river3. Bat there is nothing 
abnormal in suoh a phenomenon in Indian 
rivers: and although several oases have 
been quoted in which the Privy Council 
has dealt with claims to accretions by 
alluvion in Indian rivers, I find none in 
whioh this claim has been rejected merely 
on the ground of the extent of land thus 
newly formed and the shortness of the 
period ooonpied in formation.” The mere 
fact then that land is formed in a period 
whioh would bs impossible in England, would 
appear to ba no reason why it should 
not be treated as a gradual aooretion. In 
the present case the land whioh has been 
newly formed has varied from a very 
narrow strip to a strip whioh would 
extend to about three-quarters of a mile 
from the original bank of the river in 
one year. The evidenoe, however, is that 
this has been caused by the natural silting 
up of the river bed and not by any sudden 
ohange in the course of the river. I am, 
therefore, of opinion that if this had been 
the only point in the case, it would have 
been a case of gradual aooretion and the 
plaintiff would have been entitled to sucoeed. 
The case, however, does not rest on the 
decision cf this point. 

The next question is the question of 
re formation in situ. Unfortunately we have 
not been supplied in this case with a map 
shewing the position of the land in suit 
on the revenue survey map. The result 
is that we have had to hear a lengthy 
discussion as to the position of the land 
in Buit relative to Mouzah Pandepur and 
have ourselves had to oompare a large 
number of maps; and although I am satisfied 
as to the result, I consider it was the 
duty of the parties to have had suoh a 
map prepared and of the Court to see that 
this was done. Although, as I have said, 
we have had to oompare a large number 
of maps, I shall refer only to those on 
whioh I rely. These are Exhibits B, 267, 
371 and 117. Exhibit B is a map prepared 
in the year 1903 by two Deputy Collectors — 
one from the district of Balliah and the 
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other from the distriot of Shahabad. In 
this map is shown the course of the river, 
the position of the Mouzabs on the north 
side of the river, whioh had not then been 
diluviated, and the position of the Mouzahs 
whioh had been diluviated, and whioh had 
re-formed on the south side of the river, 
and from it we find Pandepur had in 1903 
been completely diluviated and re*form9d on 
the south of the river. There is no reason 
to doubt the correctness of this map and 
that the position of Paudepur has been 
oorreotly laid down, oan be verified from 
a comparative examination of Exhibit 267, 
a dhur dh'iri map, whioh his been filed 
by the plaintiff himself. In this map 
Pandepur has not be j n relaid but the 
adjoining village of Nauranga has been 
relaid. Nauranga i9 shown on Exhibit B 
and if we superimpose one on the other, 
we find that Pandepur has been oorreotly 
reliid in Exhibit B There is thus no 
doubt that Pandepur has been diluviated 
and re-formed south of the river in the 
position indicated in Exhibit B. The ques¬ 
tion, however, remains whether the land 
in suit is identifiable with the re formed 
site of Pandepur. In order to disoover 
whether this is so, it is neoessary te examine 
the other two maps, I have referred to 
Exhibit 117 and Exhibit 371. Exhibit 117 
is a map of the land in dispute prepared 
by the plaintiff and Exhibit 371 is also 
a map prepared for the purposes of this 
oase, showing the position of the river 

Ganges in the years 1844, 1863, 1882 and 

at present, and also the positions of the 
Mouzahs of both sides of the river This 
map shows the position of Pandepur on 
the south side of the river, and if we 
superimpose the map Exhibit B on this, 
we find that the position of Pandepur in 
Exhibit B is the same as the position of 
Pandepur in Exhibit 371. If we then take 
the permanent line of statious as shown in 
Exhibit 371 and superimpose on this the 
permanent line of stations as shown in 
Exhibit 117, we find that the land in 
dispute, as shown in this map (Exhibit 
117', exaotly corresponds with Pandepur as 
re formed. There can thus be absolutely no 
doubt that the land in dispute in this suit is a 
re-formation in situ of Moozih Pandepur on 
the south side of the river. * • 

l have already- referred to Lopez v. 
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Aluddun Mohun Thakoor (2) and this decision 
has been invariably followed in ‘oases of 
re-formalion in situ. Inthisoase, therefore, 
the land in suit being a re-formation in 
situ of Monzah Pandepur, the plaintiff 
cannot succeed unless he can establish that 
by oustom the deep 6tream of the Ganges 
is the boundary between estates on each side 
of the river. 

In order to establish this plea of oustom 
the onus is strongly on the plaintiff, and 
first it is necessary to consider what the 
custom alleged really is. In the plaint the 
oustom pleaded seems to have been simply 
that the deep stream was the boundary 
between the districts of Balliah and 
Sbahabad and of the Zemindaries and 
villages on either side of the river, and 
throughout the oral evidenoe it is this 
oustom whioh has been deposed to. It is 
not now contended, however, that that is 
the invariable oustom. It is said that it 
does not apply in the oase of a sudden 
ohange in the course of the river and two 
other exceptions are admitted, viz., in oases 
between Parganas Bihia on the south and 
Doaba on the north and in the oase of 
Mouza Shibpur whioh lies on both banks 
of the river. The oustom then, whioh was 
originally set up, has now been considerably 
modified. The plaintiff himself does not seem 
to have been very clear as to what oustom 
he wished to allege and even now there 
appears to be considerable doubt beoause, 
as will presently appear, the exception in 
oases between Doaba and Bihia appears to 
be itself subjeot to exceptions. It is 
diffioult, therefore, to understand what the 
oustom alleged really is. The oral evidenoe 
is of the kind usual in oases of this sort. 
A number of witnesses have been examined, 
who state that the boundary between estates 
on either side of the river is the deep 
stream and they are contradicted by an 
almost equal number of witnesses who 
state that when lands are re formed 
in situ , they are taken possession of by 
the original owners. This evidenoe is of 
little value and it is impossible to rely on 
it, particularly as the oustom deposed to 
is not the oustom now alleged. What is 
moBt relied on by the plaintiff is Mr. 
Roberts’ Settlement Report. Mr. Roberts 
was a Settlement Offioer in the North-West 
ProTinets and in the year 1382 he made 


a settlement of Ballia district in the 
oourse of whioh he made enquiries into 
the question of alluvion and diluvion through¬ 
out that portion of the Ganges flowing 
between Ballia and Shahabad, and in his 
Settlement Report he has embodied an 
interesting ohapter on the subjeot. He 
made certain suggestions for an amendment 
of the law, whioh Government did not 
think it was possible to take aotion upon, 
but the report in so far as it relates to 
onstom is evidenoe. The report states 
generally that with the exception of Pargana 
Doaba the deep stream oustom applies 
throughout the whole course of the river 
between Balliah and Shahabad. This seems 
a dear enough statement, but when we 
oome to look into details the matter is 
not as clear as it would at first sight 
appear. In the first place, there is an 
exception in the Mouzah Shibpur whioh 
is on both sides of the river. This Mr. 
Roberts explains by saying that Shibpur 
whioh was originally north of the river 
was dilnviated, there was re-formation of 
the land on the south of the river and 
the Maharaja of Dumraon took as much of 
it as he could. He was unable, however, 
to take all and the Zemindar of Shibpur 
remained in possession of some two-thirds. 
With regard to Doaba he says that 
originally Doaba was a portion of the 
Pargana Bihia whioh was out off by the 
river and the land on both sides of the 
river was in possession of the Maharaja of 
Dumraon. Consequently it did not matter 
whether the lands were treated as accretions 
or as re formations and the rule of re-forma¬ 
tion was made to apply. The PargaDa 
next to Bihia and east of it od the sooth 
side of the river is Pargana Arrab; here 
he says the deep stream onstom prevails, 
but he further says that at the junction of 
Parganas Doaba, Bihia and Arrah, there is 
debatable land where it is impossible to 
say whether the law of re-formation in situ 
or the deep stream onstom applies, the 
reason apparently being that in this debat¬ 
able area the Maharaja of Dumraon insisted 
on the rnle or the alleged onstom as 
suited him best. On a reference to Appendix 
XII of the report, however, we find oases 
where Monzahs of Parganna Doaba have 
been dilnviated and have re-formed on the 
other side in Parganna Bihia, where they 
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have been treated as acoretions. These 
are exceptions to the exception to the 
alleged deep stream oustom, and in this 
locality at all events it is clear that there 
is no oertainty as to what the oustom is 
or whether there is a oustom at all. It 
is with this portion of the river that we 
ate concerned in this case. The Mouzaha 
on the south side of the river to which 
Pandepur is said to have accreted are the three 
Mouzaha lssarpura, Sonbarsa and Ojhawallia. 
Pandepur was in Durjanpur but the 
Mouzah adjoining it on the south and east 
was Nauranga which was in Perganna Diaba 
and before Pandepur was diluviated, Nau¬ 
ranga had been diluviated. Now lssarpura, 
Sonbarsa and Ojhawallia are in Pargana 
Bihia and according to Mr. Roberts report, 
therefore, Nauranga should have been 
treated as a re-formation in situ when it 
re-formed south of the river. It was, how- 
ever, treated as an aooretion. It was possibly 
not a matter of much consequence because 
Nauranga also belonged to the Maharaja 
of Dumraon, but it shows that there was 
very little certainly as to whether law or 
oustom should prevail. The next Mouzah 

after Nauranga to be diluviated was Pande¬ 
pur and it has been re-formed, as I have 
already said, on the south side o ie 
river. If it is an aooretion, therefore, it 
is not to the Mouzahs Sonbarsa, lssarpura 
and Ojhawallia, but to Nauranga, a Mouzah 
appertaining to Doaba. The case then 
becomes one between Doaba and Durjanpur, 
and in such a case it seems imposBibie to 
eay that there is any oustom. Ihe fact is 
that at this point of the river, owing to 
the action of the plaintiff himself the 
position is such that it is impossible to 
Bay whether there is a custom or not 
certainly no oustom has been established 
and under the circumstances the 

laid down in Lopez v. Muddun Mohun I hakoor 

Two other minor points have been argued 

by Mr. Fakhruddin on behalf of th ® P 1 * 1 " ‘ 
iff. The first is that he is entitled t 
sueoeed by right of advene Passion 

Thia plea is obviously untenable, however 

beoause the land ie not alleged to have 
oompletely re-formed until the year , 

and this suit was instituted m Deeemb r 
1911. The other point is in regard ti 
abandonment. It is oontended that when 


Pandepur was diluviated, the proprietors 
were granted a remission of revenue on 
aooount of diluvion and this being so, it 
should be held that the Mouzah reverted 
to the publio domain and consequently 
the defendants are not entitled to con¬ 
test the suit. Now in the first 

place, if this contention were a good one, 
it is obvious that the plaintiff should 
have made the Secretary of State for India 
a party to the suit, as has been from the 
first oontended by the defendants, and the 
suit would be bad for non joinder of parties. 
There is, however, no force in the conten¬ 
tion. Under the Board of Revenue Rules 

of the North-West Provinces, a proprietor, 
whose land is diluviated, may either have 
the name of the diluviated Mouzah struok 
off from the Colleotorate Register of 
Mouzahs held by him, or he may have 
the name kept on the Register and retain 
his title by the payment of one Rupee a 
year. It appears from the evidence of one 
of the defendants, the only evidence on the 
point, that he adopted the latter alternative. 

No reason has been shown to us why this 
evidence should not be aooepted and this 
being so, this contention of the plaintiff 

In the result then I would set aside the 
ex parte decrees and would decree these 
appeals with costs including costs of the 
remand, in so far as the disputed land is 
a re-formation in situ of Mouzah Pandepur. 

Das, J.—I agree. „ 7 

Appeal allowed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Revision Petition No. 106 ok 

1917-18. 

March 2, 1919. 

Present: —Mr. Ferard, S. M. 

JANKI PRASAD— Applicant 

versus 

LILA— Respondent. 

Agra Tenancy Act (II of 1900,8. 185 -Revision- 
Board of Revenue, power of interference of-Gross and 
palpably error of law—Mistake of law , whether suffi - 
dent ground for interference. 
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Ttis only in cases of gross and palpable errors of 

law involving substantial injustice that the Board 

of Revenue will interfere in revision beyond the 

strict wording of section 185 of the .Agra Tenancy 

Act. Mere mistakes in law do not warrant revisional 
action. 

Application for revision of the order of the 
Commissioner, Rohilkhand Division, da-’ed 
the 20th April 191S, in the case of ejeotment. 

JUDGMENT.—1 have heard Pleaders and 
perused the evidence. The respondent Lila 
is the grandson of Kundan and grand nephew 
of Sewa, and there is no doubt that he 
has been cultivating along with their wilows 
for more than 12 years. The family was 
originally joint. The applicant’s oase is 
that when Kundan predeceased Sewa, the 
whole interest in the holding passed to Sewa 
by survivorship. Aot X'l of 1881 was 

then in foroe, and Lila has no right to 
suooeed Sewa, who died after Act II of 1901 
had come into foroe. This might hold if 
the oa'e before me were an appeal, but it is 
not and there has been no flaw in jurisdic¬ 
tion within the striot wording of seotion 185, 
Tenanoy Act. The lower Courts may have 
made a mistake in law, but this alone does 
not warrant revisional action. The case is 
one in whioh more hardship would be 

caused by straining the wording of section 
185 and accepting the application for revision 
than the reverse. It is only in oases of 
gross and palpable errors of law involving 
substantial injustice that the Board goes 
beyond the striot wording of seotion 185, and 
this is not one of those cases. 

1 rejeot the application, parties paying their 
own oosts. 

Application rejected. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 4‘.0 op 1916 

May 29, 1919. ' 

/ resent: —Mr. Justice Sladi Lai ai d 
Mr. Justice Maitineau. 

Musammat ISHRI and another— Defendants 

— Appellants 
versus 

BHOLA SINGH and others—Plaintiffs 

and DITTU—Defendant—Respondents. 

Custofi- Succession —Jats of Jullundur District- 

Daughters versus Collaterals of bth degree _ Gilt to 

daughter , validity of. 

Among Jats of the Jullundur District a daughter 
ip not entitled to succeed as ngainst^collaterals 
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Of the rth degree, and a gift of ancestral property by 
the widow of the last male* owner to her daughter 
in the presence of such collaterals is invalid. 

Second appeal from the deoree of the 
District Judge, Jullundur. dated the 15th 
December 1915, affirming that of the Munsif, 
hirst Class, Jullundur, dated the 26th Maroh 
19«.\ decreeing the olaim. 

Lala Mehr Chand Mahajan, for the Appel¬ 
lants. 

Lala FaHr Ghond, for the Respondents. 

JUDGMENT.—The plaintiffs, who are 

\ ats of lhe Jollundur Dietriot, sue in 
this case for a declaration that a gift of 
land and a house made by Ishri, widow 
o th»ir odlateral Garinukh Singh, to 
Aohhro, her daughter by her first, husband 
bnrmakh Singh, shall not affect their 
reversionary rights. SarronVh Singh and 
Gurmukh Singh were brothers, and the 
plaintiffs are their collaterals in the fifth 
egree. The lower Courts have concurred 
in giving the plaintiffs a deoree, holding 
the gift to be invalid. The defendant 
lave appealed to this Court, having obtain¬ 
ed a certificate from the District Judge. 

It is contended on their behalf that 
the land i9 not shown to be ancestral, 
eing entered in the name of Gurmukh 
Singh s father Kharku in the earliest 
settlement. Bat both the Courts below 
have agreed in findirg that the land is 
ancestral, and the firdiDg is justified by 
‘ • Gr ^tries in the settlement record. In 
t e pedigree-table the names of the common 
ancestor and his ancestors a 9 far back as 
Garab appear, and in the history of the 
village it is stated that Garab was the founder 
o the village. The presumption in these 
oiroumstanoes 19 that the land is ancestral. 

As niece of the last male owner Aohhro 
would clearly have no oase at all, and 
even as the daughter of the former Sarmukh 
Singh, she has to show that she is entitled 
to suooeed to ancestral property in the 
presenoe of collaterals of the 5th degree 
(the provisions of the ritoaj i-am being against 
the daughter) or that a gift of property 
to her by 1 er mother is valid. The evidence, 
however, does not contain a single instance in 
her la\our, and we agree, therefore, with the 
fine Df s of the lower Courts that the gift is 
lavs lid, and dismiss the appeal with costs. 

Appeal dismissed. 
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HUSAIN ARA BEGUM V RUQIIYA BEGUM. 

COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Second Appeal Petition No 91 of 1917-18, 

Maroh 11,1919. 

Present: —Mr. Hopkins, J. M, 

Musammat HUSAIN ARA BEGUM — 

Appellant 

versus 

Musammat RUQA1YA BEGUM 
— Respondent. 

U. P. Land Revenue Act (III of 1900, s. 150, scope 
of — Attachment—Release of property in favour of 
particular person, whether authorised. 

Property attached under section 150 of the U. P. 
Land Revenue Act cannot be released in any 
particular person’s favour. The section contemplates 
the removal of an attachment, but provides for no 
inquiry or decision as to who is entitled to hold the 
property after release. 

Second appeal from the order of the 
Commissioner, Fyzabad Division, datsd the 
20th May 1918, in the case of release of pro¬ 
perty. 

JUDGMENT.—The Mahal was taken nnder 
attachment nnder seotion 150 of the Land 
Revenue Aot and the attachment was 
maintained pending the decision of a civil 
suit between appellant and the respondent. 
The appellant had stated, vide Deputy Com¬ 
missioner’s order of 12th February 1918, that 
if the civil suit was decided against her she 
would no longer oppose the claims of the 
respondent. 

The civil suit was decided against her 
and the Deputy Commissioner ordered the 
release of the property in favour of the 
respondent, though he (wrongly appar¬ 
ently) described her as the person from 
whose possession the property had been 
attached. 

Seotion 150 of the Land Revenue Aot does 
not provide for the release of property 
after attachment in any one’s favour. It 
merely contemplates the removal of the 
attachment and provides for no ecquiry and 
deoision as to who is entitled to bold the 
property after its release. 

The appellant is not entitled to objeot 
to the Deputy Commissioner’s order, as it 
was made in pursuance of her own under¬ 
taking and in any case is not prejudiced 
by it. The appeal is dismissed summarily. 

Appeal dismissed. 


BALKISSEN V , DEBT PINGH. 

NAGPCR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 366 of 1918. 

April 10, 1919. 

Preser.t: — Mr. Fir dlay, A. J. C. 

Seth BALKISSEN - Appellant 

versus 

DEBI SINGH and others—Respondents. 

Contract Act (IX of 1872), s. 23— Public policy — 
Benami purchase by Police Officer while in service, 
talidity of. 

The benami purchase of ft village by a Folico 
Officer while in the service, though effected in 
contravention of the rules of the service, both under 
the Police Manual and the Government Servants’ 
Conduct Rules, by which the purchaser is bound, is 
not void as being opposed to public policy under 
section 23 of the Contract Act, nor is it illegal 
inasmuch ns such purchase is not prohibited by 
any Statute which imposes a penalty for doing or 
omitting to do an act for the protection of the public. 
The Government Servants’ Conduct Rules are not 
statutory rules in this sense that they do not provide 
a penalty for a breach of them. [ p. 154, cols. 1 & 2.] 

B hag wan Dei v. Murari Lai, 36 Ind. Cas. 259; 39 A. 
51; 14 A. L. .1. 962, followed. 

Yithal v. Siwa, 15 Ind Cas. 933; 8 N. L R. 82, 
distinguished. 

Shiam Lai v. Chhaki Lai, 22 A. 220; A. W. N. (1900) 
30; 9 Ind. Dec. (N. s.) U77, discussed. 

8eoond appeal against the deoree of (he 
Di 9 triot Judge, Raipur, in Civil Appeal No. 39 
of 1916, dated the 11th April 1918, arising 
out of Civil Suit No. 89 of 1913, of the Court 
of the Subordinate Judge, Raipur, deoided on 
31st July 1916. 

Dr. IP S. Gour, for the Appellant. 

Mr. P. S. Kotual , for Respondent No. 1. 

JUDGMENT.—The faots of the ease 
leading to this second appeal are sufficiently 
clear from the judgment of the two lower 
Courts, and I preoeed at once to deal with 
the points whioh arise for deoision in second 
appeal. In the first place, it has been 
pressed very strongly on behalf of the 
present appellants that the defendant- 
respondent No. 1 Debi Singh having been a 
Polioe Offioer at the time of the benami 
purohase of the village, the said purobaee 
by him was void under seotion 23 of the 
Indian Contract Aot as being opposed to 
public policy. The Subordinate Judge denlfc 
with this matter in paragraph 9 of hie 
judgment, while the lower Appellate Court 
has dieoussed the point fully in paragraph 
6 of its appellate judgment. The learned 
District Judge has in the present case 
follpwed the deoieior.s of the Allahabad 
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High Court in Bhagwan Dei v. Murari Lai 

(1) and the other oase deoided on the 
same day of Kamala Devi v. Gur Dial (2). 
The argument advanoed on behalf of the 
present appellants ia that the benami pur¬ 
chase by Debi Singh having been effected 
in contravention of the rules of service 
both under the Polioe Manual and the 
Government'Servants’ Conduct Rules by which 
he was bound, that purohase was opposed 
to publio policy. In these provinces the 
law applicable on the matter in point was 
discussed by Drake-Brookman, J. C , in Vithal 
v. Siwa (3). It seem9 to me that that oase 
. was clearly distinguishable from the present 
one. The ratio decidendi of the deoision just 
quoted was that where by a Statute a 
penalty for doing or omitting to do any aot 
is imposed solely or partly for the protection 
of the publio, such aot or omission is 
impliedly prohibited by the Statute and is 
illegal. I fully aooept the position laid 
down by the learned Judioial Commissioner 
in the deoision just quoted, but it is 
pertinent to point out that he was there 
dealing with the breach of the statutory 
rule made under a Statute, ««., the Central 
Provinces Land Revenue Aot of 1881. In 
the present oase the position is entirely 
different. Even if it be assumed that 
Debi Singh was bound by the Government 
Servants’ Conduct Rules, these rules are not 
statutory rules in the sense that any penalty 
is expressly provided therein for a breach 
of them. No doubt in a case like the 
present the 1st defendant respondent was 
liable to disciplinary action for his conduct 
in this connection; dismissal, reduction or 
some suoh punishment might have been 
awarded on him, but no statutory penalty 
is provided in the rules in question. 

My attention has also been oalled 
on behalf of the appellants to section 10 
of the Polioe Aot: that provision lays down 
that no Polioe Officer shall engage in any 
employment or offioe without the consent 
in writing of the Inspector General, but it 
is prefeotly obvious that this provision has 
no application whatever in the present 
instance. An attempt wat made to develop 
an argument that the faot of Dabi Singh 

(1) 36 Ini. Cas. 269; 39 A. 61; 14 A. L. J. 962. 

(2) 36 Ind. Cas. 319; 39 A. 58; 14 A. L. J. 969. 

(» 16 lad. Cas. 933; 8 N. L. R. 82. 


having aoquired the village would under 
the Land Revenue Aot necessitate his being 
appointed Lambardar, but this contention can 
hardly be taken seriously—the contingency 
was a remote one. On the face of it, it 
id obvious that section 10 of the Polioe 
Aot has no application to the present oase. 
It ha9 again been urged in this connection 
that a penalty is provided by law under 
section 1(59 of the Indian Penal Code for 
the oa9e of a publio servant who purchases 
or bids for property. Suoh an argument 
overlooks the faots that for the purposes 
of a oonviotion under that seotion the publio 
servant must be legally bound not to pur¬ 
chase or bid for property, and a reference 
to the definition of the word “illegal” in 
seotion 43 of the Code will show that it 
oouid have no application in the present 
instance. The utmost that has been proved 
against Debi Singh in this connection is that 
he was bound by departmental rules not to 
pumhase immoveable property without the 
sanction of his official superiors, but a breach 
of suoh rules has had no explicit penalty 
attached thereto in the rules in question, 
nor does a braaoh of them bring the de* 
liDquent under provisions like seotions 168 and 
169 of the Indian Penal Code. As I have 
said before, it is obvious that he was 
liable to departmental action but this is 
a wholly different matter. A very wide gulf 
has to be bridged before one could hold 
that any aot by which a Government servant 
renders himself liable to departmental action 
is illegal or contrary to publio policy. 

It seems to ms that the deoision in 
Shiam Lai v. Ohhaki Lai (4) cannot now be 
considered as gccd law in the face of the 
later Allahabad decisions which I have quoted 
above. 

Sir William Anson has classified the 
oases of contracts falling under the heads 
of those opposed to the public service as 
follows: — 

(1) Agreements tending to injure the 

publio service. 

(2) Agreements which injure the state in 

its relation with other states. 

(3) Agreements which pervert the course 

of justice. 

(4) Agreements whioh tend to abuse of 

legal process. 

(4) 22 A. 220; A. W. N. (1900) 30; 9 Ind. Dec. 
(n.s.) 1177. 
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(6) Agreements whioh affect the freedom 

or seourity of marriage. 

(6) Agreements in restraint of trade. 

(7) Agreements whioh are contra bonos 

mores. 

It might conceivably be contended that 
a oase, like the present, of a Polioe Officer 
buying land in defiance of departmental 
orders would fall under the first cf these 
heads. It has, indeed, been urged on behalf 
of the appellants that the presumption must 
be that a Polioe Officer is supposed to 
devote his whole time to his duties, and that 
the acquisition of landed property must 
inevitably interfere with the efficient dis¬ 
charge of his duties. Just as the learned 
Judge in the 39 Allahabad oase quoted above 
(2) decided that an assignment of a mortgage 
a Patwari could not be brought under any of 
the heads I have mentioned, so also I think 
that in the oase of a late Polioe Offioer it 
would be impossible to hold that this 
benami purohase by him could he held to 

be an agreement tending to injure the state. 

So far as the argument that a Police Offioer 
must devote his whole time to his duties 
is concerned, it may be pointed out that 
under the Government Servants’ Conduot 
Rules on whioh Counsel for the appellants has 
relied in support of his oase, the acquisition 
of immoveable property by Government 
servants is permitted under certain restric¬ 
tions. Debi Singh no doubt acted dishonestly 
and in contravention of the rules of his 
department in making the benami purohase 
of Mauia Banjari in the way he did, but 
it seems to me to be impossible to hold 
that he acted illegally. He broke no law 
or rule having the force of law, and, there¬ 
fore, the deoision in Vithal v. Siuja 
cannot be applied with propriety in the 
present oase. On this point, therefore, 1 
concur with the learned District Judge in 
his deoision that the benami purohase in 
question was not void under section 23 of 
the Indian Contraot Act as being oppose^ 
to public polioy. 

The next contention raised on behalf of the 
present appellants concerns the question of 
estoppel. The purchase took plaoe in 1*11 
and up to 1913 (see Exhibit D—20) the 
village remained in his name. It is urged t at 
the defendant-respondent No. 2 f Kripal Singh 
was a man of no standing and that the 
appellants made advanoes as debts on behalf 


of cloth largely on the strength of his having 
acquired the village. It is urged in this 
connection that Debi Singh, having held out 
to all the world that Kripal Singh was the 
owner of Banjari, is now estopped from 
asserting his own title. I find, however, 
that I have very little to say on this 
matter in view of the careful finding of 
the learned District Judge in paragraphs 8 
to 10 of his judgment. It seems to me 
that the appellants have failed to establish 
the faot that they made the advanoes 
they did to Kripal Singh on the strength of 
his having aoquired this village, and the 
evidence as a whole largely negatives any 
such theory. Indeed, 1st appellant as 
P. W. No. 1 admits that advanoes have been 
made to Kripal Singh from 1908 onwards, 
that is, three years before the benami purohase. 
Even on the appellant’s evidenoe alone, 
considerable ground arises for believing that 
he had an inkling of the real state of 
matters. He admits, for example, that he 
had dunned both the defendants-respondents 
for the amount of advanoes made to Kripal 
Singh, and his evidenoe as a whole seems to 
me quite inoonsisteut with the theory that 
he was under an innocent belief that the 
defendant No. 2, Kripal Singh, was the sole 
and real owner of Mouza Banjari. For 
these reasons, as well as for reasons given 
by the lower Appellate Court, I do not 
think that any question of estoppel arises 
in the present oase. 

Lastly it has been urged that the plaintiffs- 
appellants should not have been saddled with 
ocsts in this appeal and these were wrongly 
assessed ad valorem in view of the faot thatthe 
suit was largely a declaratory one. I oan, 
however, see no reason for varying the order 
of the lower Courts in this respect. Costs 
were assessed on the Court-fees as paid in 
the oase, and there is nothing to show that 
the Subordinate Judge exeroised wrongly 
the discretion whioh vested in him. The 
appeal is accordingly dismissed with costs on 
the appellants. 

Appeal dismissed. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Execution of Decree Appeil No. 11 of 1919. 

April 7, 1919, 

Present: —Pandit Kanbaiya Lai, J. C 
CHAND1KA PRASAD SINGH and another 
— Decree-Holders—Appellants 

versus 

KALU— Judgment Debtor—Respondent. 

Limitation Act (IX of 1908J, Sch. I, Arts. 181, 182 
— Pre-emption decree, execution oj —Limitation, 
commencement oj. 

A person who obtains a conditional decree for pre¬ 
emption or for redemption of a mortgage can execute 
his decree at any time as soon as he pays the pur¬ 
chase-money or the mortgage-money which the 
decree requites him to pay But till he makes such 
a payment the decree is not capable of execution in 
his favour. The payment of the money is, therefore, 
a necessary step-in-aid of execution, and an appli¬ 
cation tendering the money in order that the decree- 
holder may be able to apply for possession forms a 
fresh starting point for limitation, whether Article 
181 or 182 of Schedule I to the Limitation Act applies 
to the case, [p 15b, col 2; p. 157, col. 1.] 

Appeal against the order of the Subordi¬ 
nate Judge, Partabgarh, da*ed the 4th 
December 1918, reversing that of the Munsif, 
Partabgarh, dated the 30th August 1918. 

Babu Sarju Prasad Ehandelival , for the 
Appellants. 

Babu Bisheshwar Nath Sriiastava, for the 
Respondent. 

JUDGMENT.— The question for considera¬ 
tion in this appeal is whether an application 
for execution of a decree for pre-emption oan 
be made within 3 years from the date when 
payment is made in pursuance of the decree. 
The deoree in question was passed on the 
2ind January 1915. It direoted the decree- 
holder to pay the purohase money within 
three months. Within the presoiibed period 
the deoree holder tendered the purchase- 
money. The application tendering the 
money was made by him on the loth April 
1915 and the money was aotually deposited 
on the 19th April 1915. On the next 
day the Court direoted notice to issue to 
the judgment debtor to inform him of the 
deposit and to require him to withdraw the 
money from Court. The decree-holder filed 
the necessary talbana for the issue of the 
notice. The notioe was served on the judg- 
ment-debter and it is not disputed that he 
subsequently withdrew the money on the 31st 
May 1915. 

The present application for execution was 


made on the 11th April 1918, which the Court 
of first instance allowed but the lower Appel¬ 
late Court disallowed. 

The learned Counsel, who appears for 
the decree-holder appellant, relies on the 
decisions in Chhedi v. Lalu (l) and Narhar 
Raghunath v. Krishnaji Govind (2). In the 
former case it was held that the right of 
a deoree holder in suoh a case to apply 
for possession aoorues when he pays the 
purohase-money in pursuance of the deoree 
obtained by him and that till he makes 
suoh a payment there is no deoree capable 
of execution. In the latter, an application 
to euf roe the personal remely granted by 
a deoree, in case the sale-proceeds of the 
mortgaged property proved to be deficient, 
was held to be unaffeoted by seotion 48 
of the Civil Procedure Code till the 

decree became rips for execution so far 
as the personal remedy was concerned, 
and it was laid down that the limitation 
provided by that seotion oould only be 
computed from the date when the deoree 
became so ripe for execution in all its 
parts. 

On behalf of the jndgment debtor-respor d- 
ent relianoe is placed on the deoision in 
htyati hoopirambil Baca v. Matalakit Krishna 
Menon (.3) which has been followed in 
Jageshar Singh v. Ra a bhnginan Bakhsh Singh 

(4) and Ajudhia Singh v, Drigpal Singh 

(5) 

It is obvious, however, that a person 
who obtains a conditional deoree for pre¬ 
emption or for redemption of a mortgage 
oan execute his deoree at any time as soon 
as he pays the purohase-money or the 
mortgage money which the deoree requires 
him to pay. But till he makes such a 
payment, the deoree is not capable of 
execution in his favour. The payment of 
the money is, therefore, in any view of 
the matter a necessary step in aid of 
execution, and an application tendering 
the money in order that the decree-holder 
may be able to apply for possession 
forms a fresh starting point for limitation, 
whether Article 181 or 182 of the Indian 

(1) 24 A. 300; A. W. N. (1902), 60. 

(2) 15 Ind. Cis 822; 36 B. 36S; 14 Bom. L. R. 381. 

(3) 28 M 211. 

(4) 9 Ind. Cns 337: 14 O.C. 10. 

(5) 10 Ind. Cas. 187; 14 O. U. 100. 
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Limitation Aot (IX of 1908) is applied to the 
oase. 

Order XX, rule 14, of the Code of Civil 
Procedure, whioh prescribes the form in 
whioh decrees for redemption should be 
prepared, specifically la>s down that the 
title of a person who obtains a decree for 
pre eruption to the property whioh he seeks 
to pre empt does not aoorue before the 
date on whioh he makes the payment whioh 
the decree requires him to make, and in 
that view of the matter an application 
tendering the requisite money, the payment 
of whioh would enable him to take the 
necessary step in enforcement of the decree, 
must be treated as an application to take a 
neoessary step in aid of exeoutioo and the 
present application for execution whioh is 
within three jears from the date of that pay¬ 
ment is not barred by time. 

The appeal is, therefore, allowed, the order 
passed by the lower Appellate Court is set 
aside, and that of the Court of first instanoe 
restored with costs throughout. 

Appeal allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2098 ok 1918. 

May 17, 1919. 

Present: —Mr. Justice Bevan-Petman. 
WARYAM SINGH and others—Plaintiffs 

— Appellants 
versus 

NARAIN DAS- Defendant— 

Respondent. 

Civil Procedure Code (Act V of 1908J, O. XXI, rr. 
58, 0l,(i3 —Attachment in execution of decree, effect of 
—Ancestral property — Reversioners, position oj 

Declaration that property is not liable to sale, suit for, 
maintainability of. 

An attachment cannot bo rogarded as an aliena¬ 
tion of the property attachod. It may infringe tho 
right of tho judgment-debtor but does not give a 
cause of action to his roversioners. [p. 159, col. l.J 

Under customary law, a suit for a declaration 
at tho inBtauco of tho reversioners does not 
lie when ancestral property has been merely 
attached in execution of a decree with a view to sale 
ijbut has not been sold. [p. 159, col. l.J 

Sadhu Singh v. Secretary of,.State, 18 1'. R- 
1998; 19 P. W.1R. 1908 (F. B.J; 156IP. L. it. 1908, 
distinguished. 


In a suit for a declaration that a certain house 
was not liable to attachment and sale in execution of 
a decree against the plaintiffs’ father, it appeared 
that the plaintiffs had tiled objections under Order 
XXI, rule 58, Civil Procedure Code, claiming that 
they wore in possession as owners. Tho claim 
having been disallowed, they filed the present 
declaratory suit, alleging that the land was ancestral; 
that they had built certain of the houses, that the 
debts contracted by their father were without 
consideration and necessity, and that tho houses were 
exempt from attachment aud sale by virtue of section 
GO (l) (c), Civil Procedure Code: 

Held, (,!> that the plaintiffs’ suit was undoubtedly 
in part one under Order XXI, rule 63 of tho Civil 
Procedure Code, but that they were not, because of 
an order under Order XXI, rule 61 of the Code, 
incompetent to institute a suit for a declaration 
under the provisions of section 42 of tho Specific 
Relief Act; [p. 158, col. 2.] 

(2> that the house in suit not having been sold, 
the plaintiffs’ suit was prematuie. [p. 159, col. 1.] 
Colvin Conic v. Mrs. Barbara Given Julia Elias, 11 
W. R. 4"; * B L. It. A C. J. 212; 1 Iud Deo. in. s ) 790, 
Phul Kuirari v. Qhanshyam Misra, 35 C. 202 »P. C.); 
7 V. L. J. 36; 12 C. W. N. 169; 10 Bom. L R. 1; 5 A. 
L. J. 10; 17 M. L. J. 618; 2 M. L. T. 506; 14 Bur. 
L. R. 41; 35 I A. 22, distinguished. 

Seoond appeal from the deoree of the 
District Judge, lloehiarpur, dated the 7th 
May 1918, reversing that of the Munsif, 
2nd Class, Hoshiarpur, dated the 9th Maroh 
1918. 

Lala Fakir Chand, for the Appellants. 

Mr. Nand Lai, for the Respondent. 

JUDGMENT.—In the present oase the 
faots necessary to state are that certain 
houses of one Dewa Singh, an agriculturist 
and the father of the appellants, were 
attaohed in execution of a deoree against 
him. Dewa Singh objected and claimed 
exemption for the houses under seotion 60 
(1) (c) of Aot V of 1908, but his objection 
was disallowed. His sons, the present 
appellants, also filed objections under Order 
XXI, tule 58, of the Code of Civil Proce¬ 
dure claiming that they were in possession 
of the property attaohed as owners. Their 
claim was disallowed, and they then insti¬ 
tuted a declaratory suit alleging that their 
olaim had been wrongly disallowed, that 
the land was anoestral, that they had built 
oertain of the houses whioh, therefore, belong¬ 
ed to them, that the debts contracted by 
their father, a drunkard, were without con¬ 
sideration and necessity and that the houses 
were exempt from attachment and sale by 
virtue of seotion 60 (1) (c) of the Code 
of Civil Prooedure, and a declaration to the 
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effeot that the houses were not liable to 
attaohment and sale was prayed for. 

The Munsif, treating the case as one under 
the customary law, held that the houses 
had not been built by the plaintiffs and 
that the debts incurred by Dewa Singh 
were not immoral, but, holding the houses 
were those of an agriculturist, he declared 
that certain of the houses were not liable to 
attaohment and sale. 

The lower Appellate Court held that the 
question of the debts being immoral and 
without necessity and consideration did 
not arise, because the houses had not yet 
been sold and the suit was not one for 
a declaration under the customary law, that 
the decision in Jagdip Singh v. Baiva 
Narain Singh (1) was inapplicable in- 
asmuoh as Dewa Singh was alive, that the 
houses had not been built by the plaintiffs, 
that no olaim of joint ownership with Dewa 
Singh had been made, and that the plaint¬ 
iffs had no locus standi to olaim the exemp¬ 
tion relating to houses of agriculturists, 
beoause only a judgment-debtor was com¬ 
petent to do so and it, therefore, accepted the 

appeal. 

Id this Court a large number of points 
have been argued at length. In my view 
of the oase it is not necessary to deal with 
them all, however interesting they may be. 
It is contended that the suit was one under 
Order XXI, rule 63, and it was not com¬ 
petent for the plaintiffs to sue on the 
basis of any olaim other than the olaim 
which had been disallowed under Order 
XXI, rule 61, and in support of this con¬ 
tention reference is made to Oolvin Oowie v. 
Mrs. Barbara Owen Julia Elias (2). But this 
decision does not support the contention. In 
that oase, as in this, the olaim was of a two¬ 
fold nature, one based on the statutory 
right given to institute a suit when a 
olaim in execution has been disallowed and 
the other a olaim for a declaration. It 
was admitted and held in that oase that 
the olaim in a suit based on that statutory 
right must be substantially the same right 
as that for whioh the party had contended 
in the execution proceedings, but it was 
nowhere held that under such circumstances 

(1) 15 lad. Cas. 866; 4 P. R. 1913; 160 P. W. R. 
19 i 2; 173 P. L. R- 1912. 

(2) 11 W. R. 40; 2 B. L. R. A. C. J. 212; 1 Ind. Dec. 
(n. s.) 790 


a olaim to a declaration was not competent. 
On the oontrary, the olaim was considered 
and was dismissed merely on the ground 
that, in that particular oase, there was no 
oause of aotion such as entitled the plaint¬ 
iffs to the declaration whioh they sought, 
beoause the defendant had never by any 
aot of his impugned or disturbed the title 
whioh the plaintiffs were setting up in 
their suit. The present oase falls under 
the same category. The plaintiffs had, in 
their plaint, set out the faots relating to 
the disallowance of their claims, and un¬ 
doubtedly their suit was in part one under 
Order XXI, rule 63, but that is no ground 
for holding that they were beoause of an 
order under Order XXf, rule 61, incompetent 
to institute a suit for a declaration under the 
provisions of section 42 of the Specific 
Relief Aot. 

Reference is also made to Abdul Kader v. 
Ali Meah (3) and to Phul Kumari v. (Jhan • 
shyam Misra (4). In the latter oase the 
question related to the proper Court-fee for a 
suit under seotion 283 of Aot XIV of 1882, 
which seotion relates to the same matter as 
Order XXI, rule 63, and their Lordships of 
the Privy Counoil found that fortunately 
the objeot ar.d nature of that suit was not 
dubious, and that the suit was one to alter 
or set aside a summary decision or order. 
Their Lordships explained that "It is true 
that, instead of asking the Court to alter or set 
aside the decree which is the oause of aotioD, 
she oategorioally asks from the Court the 
several decrees whioh she had asked from the 
Subordinate Judge, and whioh the Subordi¬ 
nate Judge had refused. But this is merely 
a verbal or formal difference, and seotion 283 
of the Civil Procedure Code, under whioh 
seotion the aotion is brought, recognises such 
a suit as not merely an appropriate but the 
only mode of obtaining review in such oases. 
This deoision is, I think, easily distinguish¬ 
able. The olaims in the two Courts were the 
same and it was expressly found, in that 
particular case and for the reasons stated, 
that the suit was one under seotion 283. The 
faots here are different. The olaim disallow¬ 
ed was one based solely on possession by 

(3) 14 Ind. Cas. 715; 16 C. W. N. 717; 15 C. L. J. 

649. ^ XT 

(4) 35 C. 202 (P. C.); 7 C. L. J. 36; 12 C. W. N. 
169; 10 Bom. L. R. 1; 5 A. L. J. 10; 17 M. L. J. 618; 

2 M. L. T. 606; 14 Bur, L. R. 41; 35 I, A. 22. 
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virtue of ownership. The judgment in 
Abdul Kader v. Ali Meah (3) takes the matter 
no further. In that judgment reference is 
made to the above deoisioD, and it is explain¬ 
ed that the summary decision in a claim case 
is confined to a consideration of the posses¬ 
sion of the judgment-debtor at the time of 
the attachment and that any other discussion 
in suoh a decision is material only so far as 
it is relevant to the determination of that 
essential matter. It was pointed out that 
in both Courts the claim related to posses¬ 
sion. 

In my opinion, the lower Appellate Court 
dearly erred in holding that the suit was not 
one under customary law. Not only does 
this appear from the plaint but throughout 
the proceedings in the first Court the suit 
was treated as of that nature and the issues 
and evidenoe were direoted to that end. 

But, in my opinion, the appeal must fail 
on the ground that the suit was premature, 
and suoh was the deoision of the lower 
Appellate Court when it briefly remarked 
that the houses had not yet been sold. No 
authority has been given that under custom¬ 
ary law a suit for a declaration will lie when 
anoestral property has been merely attached 
in execution of a decree with a view to sale 
but not sold. In Sadhu Singh v. Secre¬ 
tary of State (5) the property had been both 
attaohed and sold. An attachment cannot 
be regarded as an alienation. It may be 
argued that an attachment infringes the right 
of a judgment-debtor, but does this give a 
oause of action under customary law to the 
reversionere? I am not aware of any suoh 

right. 

For the above reasons I dismiss the appeal 
with costs. 

Appeal dismissed. 

(6) 18 P. R. 1908; 19 P. W. R. 1908 (F. B.); 156 
P. L. R. 1908. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 231 of 1918. 

Marob 19,1919. 

Present :—Mr. Daniels, A. J. C. 
MOHAMMAD MOHSIN alias SYED JAN— 

Plaintiff—Appellant 
versus 

MOHAMMAD ABID alias BADLE MIYAN 

AND OTHERS—DEFENDANTS-RESPONDENTS. 

Limitation .4c/ (IX of 190$3, Sch. 1, Arts. 134, 148— 
Mortgage—Mortgagee dealing with mortgaged property 
as owner, effect of- Auction-purchaser in execution of 
decree against mortgagee, position of — Redemption, suit 
for, by mortgagor — Limitation — Subrogation, doctrine 
of, applicability of. 

A mortgagee cannot, during the continuance of 
the mortgage, hold possession of the mortgaged 
property adversely to tho mortgagor, [p. 160, col. 1.] 

If, therefore, a mortgagee makes a temporary 
transfer of the mortgaged property by way of 
mortgage or lease, purporting to do so as proprietor, 
but recovers possession of the property boforo his 
mortgagee or lessee has acquired any adverse title, 
his position is just what it was before the mortgago 
or lease was made, and a suit for redemption of the 
mortgage by the original mortgagor would be 
governed by Article 148, Schedule I, to the Limitation 
Act. [p. 160, cols. 1 2-3 

It is only when a puisno mortgagee redeems a 
prior mortgago that tho question of subrogation 
arises—the doctrine of subrogation has no application 
whero tho mortgagor himself, or his successor-in- 
interest, redeems tho mortgage, [p. 160, col. 1.] 

A purchaser at an auction-sale is not entitled to 
tho benefit of Article 184 of Schedule I to the Limita¬ 
tion Act, even though the sale purports to trans¬ 
fer not merely the mortgagee rights which the 
judgment-debtor really possessed but tho entire 
proprietary rights, [p. 160, col. 2.] 

Appeal against the deoree of the District 
Judge, Hardoi, dated the 14th Maroh 1918, 
confirming the deoree of the Munsif, Bilgram, 
dated the 9th June 1917. 

The Hon’ble Mr. Wazir Hasan, for the Ap- 

pellants. 

Babu Basudev Lai, for Respondent Nos. 3, 4 
and 7. 

JUDGMENT.—This is an appeal in a 
suit for redemption of a mortgage. The 
only point which has been gone into by 
the Court below is one of limitation, the 
question being whether the suit is governed 
by Artiole 148 or by Article 134. The 
date of the original mortgage is given in 
the plaint as 21st December 1856. The 
suit was instituted on 12th December 1916 
so that if it is governed by Artiole 148, 
jt is, on the allegations n the plaint, just 
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within time. The parties to tho original 
mortgage were the mortgagor Husain 
Bakhsh now represented by the plaiutiff- 
appellant and the mortgagee Mohammad 
Hadi. The mortgage was usufruotuary. 
Mohammad Hadi’s interest descended to 
his grandson Mohammad Abid, now repre¬ 
sented by the respondents other than Din 
Dayal and Ajudhia Prasad, respondents Noe.3 
and 7. Apparently the name of the mort¬ 
gagee was entered in theKhewat’as the 
proprietor and the taot that his interest 
was that of the mortgagee was lost sight 
of. At any rate it is an admitted fact that 
in theyearlb93 Mohammad Abid, purporting 
to be full owner of the property, mortgaged 
it with possession as part of a large pro¬ 
perty in favour of one Puttu Lai. In the 
year 1902 the proprietary interest, subject 
only to the mortgage in favour of Put u Lai, 
was put up to sale in execution of a simple 
money decree against Mohammad Abid and 
bought by the answering respondents Din 
Dayal and Ajudhia Prasad. The puroha 9 eis 
subsequently on 1st July 1 bO I redeemed Puttu 
Lai s mortgage and obtained aotual possession 
of the mortgaged property. The present 
suit was brought more than 12 years aftor 
this transaction. If, therefore, Article 134 
applies, the suit is dearly barred whether 
limitation is recognized from the mortgage 
in favour of Puttu Lai or from the redemption 
of that mortgage, or from the date of the 
respondents’ purohase. 

The appeal really involves two que 3 - 
tions:— 

(1) whether the respondents are entitled 
to the benefit of Article 134 by reason of 
their purohase at the auotion-sale, and 

(2) whether they are entitled to step into 
the shoes of Puitu Lai by reason of having 
redeemed his mortgage. 

The seoond is the position taken by 
the learned Munsif. The learned Judge 
has taken a third view, namely, that 
Puttu Lai’s mortgage became extinguished 
within twelve years of the date on which 
the mortgage was made. This view is, I 
think, untenable. A mortgagee cannot, 
daring the continuance of the mortgage' 
hold possession adversely to the mortgagor! 
If, therefore, the original mortgagee makes 
a temporary transfer by way of mortgage 
or lease, purporting to do so as proprietor, 
but recovers possession before his mortgagee 


or lessee has acquired any adverse title, his 
position is just what it was before the mort¬ 
gage or lease was made and t ie application 
of Artiole 148 is in no way affected. 
By tlieir purohase at the auction sale the 
respondents became the eucoessors-in-ioterst 
of Mohammad Abid and they cannot by 
redeeming Puttu Lai’s mortgage acquire - 
any greater rights than he would have 
had. It is only when a puisne mortgagee 
redeems a prior mortgage that the question 
of subrogation arises. A mortgagor who 
redeems a mortgage by himself cannot 
olaim subrogation, nor can the person who 
suooeeds to his interest. The effeot, there¬ 
fore, of the redemption of Puttu Lai's 
mortgage was to extinguish it. 

The first question must also be answered 
against the respondents. There is consider¬ 
able authority for the view that a pur¬ 
chaser at an auction-sale is not entitled 
to the benefit of Artiole 1- J 4, even though 
that sale purports to transfer not merely 
the mortgagee right which the judgment- 
debtor really possessed but full proprietary 
right. This was deoided by a Full Bench 
of the Madras High Court in Ahamed Kutti 
v. Raman Nambudri (1) and the samd view 
has been taken by the Allahabad High 
Court in Sheo Nath Singh v. Mchtpal Singh 
(2) and by the Bombay High Court in 
Fandu v. Vithu (3). The view taken by this 
Court has been that a purchaser at such 
a sale cannot acquire a larger interest 
than was possessed by the judgment debtor 
whose interest he acquires. 

The appeal is, therefore, allowed with 
oosts and the case remanded to the lower 
Appellate Court under Order XLI, 
rule 23, Civil Procedure Code, for disposal 
of the remaining issues. Other cats will 
abide the result. 

Appeal allowed ; Case remanded. 

(U 25 M. 99; 11 M. L. J. 323. 

(2) A. W. N. (1S05) 56; 2 A.L. J. 234. 

(3) 19 B. 140 at p. 144; 10 Ind. Dec. (N. s.) 95. 
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GIJaDUAR DAS V. RAM SDM1RAN DOBE. 

ALLAHABAD HIGH COURT. 

Civil Revision No. 52 of 1919. 

July 17, 1919. 

Present :—Justice Sir P. C. Banerji, Kr. 
GAJADHAR DAS— Petitioner 

versus 

RAM SUM I RAN DU BE — Oppopite Party. 

Civil Procedure Code (Act V of lOO'O, 0. XXI, r. 
89— Execution of decree—Sale—Application to set 
aside sale—Deposit made but not received by Court 
within thirty days — Sale, whether should be set asiile. 

The property of a judgment-debtor was sold by 
auction on 20th March. On 20th April he applied to 
the sale officer to set aside the sale and offered to 
deposit the decretal amount and the penalty men¬ 
tioned in rule 89 of Order XXI of the Civil Procedure 
Code The sale officer, not being competent to 
entertain the application, forwarded it on 22nd 
April to the Court which had ordered the sale. On 
23rd April the judgment-debtor applied to the Court 
asking that the money might be received. The Court 
did not receive the money and ordered the matter 
to come beforo it on 30th April. The money was 
deposited on 1st May, but the Court refused to set 
aside the sale on the ground that the deposit had not 
been made within thirty days of the sale. This 
order was reversed by the Appellate Court and the 
High Court was moved in revision, it being contend¬ 
ed that tho Appollato Court had no jurisdiction to 
mako the order it did as no deposit had been made 
within thirty days : 

Held, that the actual delay in the deposit of tho 
money was not due to any act on the part of the 
judgment-debtor, and that, although the deposit was 
actually made on 1st May, ho had brought the money 
into Court on 20th April, and that the Appellate Court 
was, therefore, justified in setting aside tho sale, 
[p. 162, col. l.j 

Civil revision from an order of the 
District Judge, Benares, dated the 2nd 
August 1918. 

Mr. Jang Bahadur Lai , for the Petitioner. 

Mr. M. L. Agarwala, for the Opposite Party. 

JUDGMENT.—This is an application for 
revision and has been brought under the 
following circumstances. The property of 
the respondent-judgment-debtor was sold 

by auotion on the 20th of March 1918. 
The sale was held by the Revenue Court 
as sale offioer under the orders of the 
Civil Court. On the 20th of April 1918 

the judgment-debtor filed an application 
before the sale officer offering to deposit 
the deoretal amount and the penalty 
mentioned in Order XXI, rule 89, of the 
Code of Civil Procedure and prayed that 
the sale might be set aside. 1 he sale 
offioer was not competent to entertain 
the application and accordingly made an 
order that the application be forwarded 

11 


to the Mnneif’s Court which had ordered 
the sale. As a matter of fact the applica¬ 
tion was not actually sent to the Munsif’s 
Court until the 22nd of April 1918. On 
the 23rd of April 191b the judgment-debtor 
filed an application in the Munsif’s Court, 
in which he referred to the application 
presented by him on the 20th of April 
1918 and stated that he had brought all 
the money that was required to be deposited 
and prayed that it should be reoeived. 
The Munsif did not reoeive the money 
hut passed an order to the effeot that 
the oa°e should be put up on the 3Cth 
of April 1918. He said in his order 
that ‘so far the money had not been 
deposited.” It is dear that had the Court 
reoeived the money, it would have been 
deposited as the judgment-debtor distinctly 
said in his application that he had the 
money ready and he asked the Court in 
clear t^rms to reoeive it On the 1st of 
May 1918 the money was actually deposit¬ 
ed. The Court of first instance refused 
to set aside the sale, on the ground that 
the deposit had not been made within 
thirty days of the sale. This order of the 
Court of first instanoe has been reversed by 
the lower Appellate Court. The contention 
in this application is that the order of 
the lower Appellate Court was without 
jurisdiction as no deposit had been made 
within thirty days. In my opinion the 
application is untenable. As has been 
already stated, the judgment-debtor had, 
on the 20th of April 1918, stated to the 
sale offioer before whom he by an error 
put in his application of that date that 
he had the money ready for deposit and 
ho asked that it should be deposited. Had 
the application been forwarded to the 
Munsif’s Court on the same date as 
direoted by the sale officer, the deposit 
would have been made on that date, the 
judgment debtor having been ready to make 
the deposit on that date. On the 23rd 
of April also he stated that he had the 
money with him, that he was ready to 
deposit it and he asked the Court to 
reoeive the money. The Court, however, 
did not do so. There'ore, the delay in the 
actual deposit of the money was not due 
to any act on the part of the judgment- 
debtor. He brought the money on the 
20th of April and was ready to deposit 
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it if the Court had received it. Therefore, 
• t must be held that although the deposit 
was aotually made on the 1st cf May 
he had brought it into Court on the 20th 
of April. Under these oirourastanoes the 
lower Appellate Court was justi6ed in setting 
aside the sale. I see no reason to interfere. 
Furthermore an order in revision is a 
matter in the discretion of the Court and 
having regard to the oiroumstanoes of this 
oase and to the faot that no injustice has 
been done, I see no reason to exeroise my 
discretion in favour of the applicant. I 
accordingly rejeot the application. I 
make no order as to costs. 

Application rejected . 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 146 of 1918. 

March 3. 1919. 

Present:— Mr. Daniels, Officiating 2nd A. J. C. 
Musammat ZAIBUNNISSA and others— 
Defendants—Appellants 

versus 

Musammat HASARATUNNIS3A and others 
—Plaintiff* and ZAHID HUSSAIN 
— Defendant—Respondents. 

Evidence Act (I oj 18729, ss. 35, 114, ill. (e)— Death 
register, entry in, admissibility of — Register, entry in, 
value of-Presumption as to regularity of judicial 
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acts—Evidence, contrary, effect of—U. P. Land Revenue 
Act (III°f IQOI), s. 233 (k)— Partition proceeding — 
Civil suit, maintainability of. 

An entry made in the register of deaths, maintain, 
ed under paragraph 367 of the Police Regulations, is 
an official entry made by a public servant in the dis¬ 
charge of his official duty and as such is admissible in 
evidence under section 35 of the Evidence Act. fP. 
J63, col. 2 ] 

An entry in such register is, as a rule, reliable to 
within a few days, and even where the date is not 
absolutely exact, the entry is often most valuable 
evidence where the question is as to the relative 
order in which certain deaths took place, fp. 164, 
cols. 1 & 2J K 

The principle that all acts of a Court should be 
presumed to have been regularly done is a correct 
principle, where there is no evidence to the contrary. 
Where, however, on an examination of the record 
itself, it appears that a party was not properly served, 
the principle has no application, [p. 164, col. 2.] 

Section 233 (A.) of the Land Revenue Act bars a 
civil suit if the plaintiffs were parties to the partition 
and were properly represented, but not if they wero 
not parties or were not properly represented. 
Lp. 164, col. 2.] 

Appeal against the decree of the District 
Judge, Fyzabad, dated the 25th February 
1918, modifying that of the Additional 
Munsif, Fyzabad, dated the 30th June 
1917. 

Mr. H. Husain, for the Appellants. 

Mr. M. Wasim, for the Respondents. 

JUDGMENT.—This is a second appeal in 
a suit for the possession of certain pro¬ 
perty in oertain villages in the Fyzabad 
distriot. The following pedigree will explam 
the position of the parties :— 


AL1 HUSAIN — Musammat SAERA 13IB1. 
(died in 1907)— (died in 1912.) 


r 

Musammat Badran, 


I 

Zahid Husain, 
defendant No. 6. 


Musammat Bittan. 


Musaminat Ashrafun- 
nissa, defendant 
No. 2. 


r 


Musammat Shafiqun. 
nissa, defendant 
No. 3. 


A 

*-• 


* 

/ 


J.rshad Husain, plaintiff No. 2. 


Mumtaz Husain =Musammat 
Zaibunnissa, defendant 
No. 1 

_J 


Ghaffar Husain died in 1912= 
Musammat Hasratunnissa, 
plaintiff No. I 


I 

Musammat Shafiun- 
nissa, defendant 
No. 4. 


w 

Musammat Samium 
nissa, defendant 
No. 5. 


J 

Atnjad Husain, plaintiff No. 3. 
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7.4IB0NNISSA V. HA8ARATUN8IS3A, 

After the death of Ali Husain his three 
eons Wire recorded as owners to the extent of 
one third i . e., 5 annas 4 pies each. Musammat 
Saera Bibi was ignored and the share in 
dispute is part of that which according to 
Muhammadan Law devolved on her on her 
husband’s death. 

Four pleas are urged in appeal, name¬ 
ly : — 

(1) By oustora widows are excluded from 
inheritance in the presenoe of children and 
that, therefore, Musammat Saera inherited no 
share at all. 

(2; That Musammnt S*era Bibi survived her 
90D, Ghaffar Husain, the pre leoessor-in- 
intereet of the plaintiffs and that, therefore, 
thfy are not entitled to any part of her 
share. 

(3) That Musammat Badran, the daughter 
of Ali Husain, was entitled to a legal share in 
the property of her mother, Musammat Satra 
Bibi, and 

(4) That the suit is birred under sec¬ 
tion 233 ( k) of the U. P. Land Revenue 
Aot, 1901, by reason of a partition which 
took place. 

It is unnecessary to go into the first and 
third of the above issues, as they were not 
raised in the Court below. In the opening 
sentence of the judgment of the learned 
District Judge it is expressly stated that 
the plea regarding the exclusion of Musammat 
fc'aera Bibi was abandoned before him. 

As regards Musammat Badran an issue 
was framed by the learned Munsif in these 
terms :— 

" Whether Badran is exoluded under 
any custom set up by the plaintiffs, and 
if not, how dees her presenoe affeot this 
oaseP ” ' 

In deoiding this issue the learned Munsif 
said :— 

1 have no hesitation in holding that 
Musammat Badran was exoluded from inherit¬ 
ance by virtue of the oustom and she got 
no property on the death of Ali Husain. 

The question whether she survived her 
mother or whether she was entitled to any 
property on the death of the latter was 
not considered. It is pointed out for the 
respondents that the expressions used in 
the riwaj-i am, “if any owner of property 
{sahib jaedad) dies...”, are perfectly 
general and would apply as much to a 
mother as a father, However that may 


be, the question now raised as to Musamma 
Badran’s right of inheritance to her mother 
was not taken at all either in the petition 
of appeal or in argument before the lower 
Appellate Court and as it might involve 
a question of fact which has not been 
gone into by the Courts below, it would not, 
in my opinion, be proper to allow it to be 
raised now: 

The important issues are the second and 
fourth. The seoond issue looks like a pure 
question of fact, but the lower Courts have 
b*sed their finding that Musammat Saera 
Bibi died a few days earlier than Ghaffar 
Husain largely on a register of deaths 
maintained under paragraph 367 of the Police 
Regulations, and the legal question raised is 
whether entries in that register are admis¬ 
sible in evidence under section 35 of the 
Evidence Aot to prove that Musammat Saera 
Bibi predeceased her son. 

The appellants rely specially on two rulings 
of this Court: Sampat v. Gauri Shankar (1) 
and Habib Ullah v. Emperor (2). The 
second ruling is not really an authority 
since the learned Judge, while stating that 
as at present advised he saw no reason to 
suppose that the ruling in Sampat v. Gauri 
Shankar (1) was erroneous, held that it 
was not neoessary for him to oonsider the 
question beoause in the particular oaee 
before him the entry, even if admissible, 
proved nothing. The ruling in Sampat v. 
Gauri Shankar (1) passed in the year 1910 
related to a Chaukidar’s register and was 
based on the grounds 

(1) That the entry in dispute was not made 
by the Chaukidar, and 

(2) that it was not shown that it was 
made by any public servant in the discharge 
of his official duty or that it was the duty 
of any public servant to make it. 

This ruling was doubted in Baldei v. Abbey 
Iiam (3) and whatever the state of the law 
as to Chaukidars’ death registers may have 
been in 1910, it is perfectly clear that the 
register of which a oopy is before me 
is an official register made by a public servant 
in the discharge of his official duty and as 
suoh is admissible under section 35. The 
case of Tamizuddin v. Taju (4) is a recent 

(1) 10 Ind. Cas. 713; 14 O. C. 68. 

(2) 18 Ind. Cas. 653; 15 O. C. 351; 1-1 Cr. L. J. 93. 

(3) 24 Ind. Cas. 510; 12 A. L. J. 945. 

(4) 41 Ind. Cas. 237; 46 C. 152; 22 C. W. N. 822, 
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authority to the same effect. It is urged 
that even if this be the case, the entry is 
only evidence of the fact of the death and 
not of the date of it and further that even 
if it be allowed as evidence of the date, 
it is evidence of very little value. 

As regards the former point, the form 
prescribed for this register oontains a oolumn 
for the date of death and it is, there¬ 
fore, difficult to see how this entry oould 
be excluded from evidenoe or held not to 
be made in the discharge of official du*y. 
Rule 5 says that the report shall be 
made, if possible, on the day on whioh the 
death takes place, but that in rural oiroles 
they may be made at the periodical visits 
of the village Polioeman to the Thana. 
The appellants’ main reliance is on the 
seoond paragraph of rule 6 whioh runs 
as under:— 


W hen the village Polioeman of a 
village oomes to make his daily or his 
bi-weekly report, as the oase may be, the 
Head Constable writer will ask him if 
any deaths have ooourred in his beat since 
the date of his last report, and if any 
have ooourred, he will enter them with 
details as under one or othsr of the 
prescribed heads. The writer (if there be 
nothing of a special nature leading him 
to suspeot the accuracy of the report) need 
not require the exaot day on whioh the 
man, woman or ohild reported as dead, died. 
The date on whioh the village Policeman’s 
report is made will be assumed as the 
date of the death, this course of procedure 
being for all practical purposes of registra¬ 
tion quite sufficient.” 


This, I take it, is not meant to exouse 
the Chaukidar from giving the correct date 
of death if he knows it. But if he does 
not know the exaot date, the Thana Police 
will enter the date on whioh the report is 
made as being the date of the death, this 
being quite sufficiently near for praolioal 
purposes. I am quite prepared to admit 
the foroe of the appellants’ argument that 
where the exaot date of the death is 0 f 
the highest importance and a difference of a 
day or two days is material (as for instance 
where there is a question of limitation), 
an entry in a register prepared on these 
lines would be an unsafe guide but the entry 
will as a rule be reliable to within a few 


days and even where the date may not be 
absolutely exact, the entry will often be 
most valuable evidence where the question 
is, as here, as to the relative order in 
whioh the deaths took place. Here the 
entry of Masurnmat Saera Bibi’s death is 
dated April 1 and that of Ghaffar Husain 
April 5. The entries being, as appears 
from the Police Regulations, made bi-weekly, 
the probability is that the latter entry 
was made on a subsequent visit to the 
earlier one. As the learned Judge says, 
if Ghaffar Husain had been dead at the 
time when Musammat Saera Bibi’s death 
was reported, it is in the highest degree 
unlikely that it should not have been 
mentioned. Iu any oase if the entry is 
held admissible, the question of the amount 
of weight to be attached to it was one 
for the lower Appellate Court and would 
not be interfered with by this Court. 

The last question is as to the effect of 
the partition. The case has been argued on 
both sides on the assumption, whioh I 
take to be a correct statement of the law, 
that if the plaintiffs were parties to the 
partition and properly represented, section 
'2j3 ( k) of the Lind Revenue Act stands 
in the way of the present suit but that if 
they were not parties or not properly 
represented, that seotion does not apply. In 
the present oase it is admitted that the first 
pliintiff, Musammat Hasartunnissa, was not 
made a party in her personal capacity. The 
other two plaintiffs were minors and 

they appear to have been named a9 plaintiffs 
under her guardianship. The learned Munsif 
examined the partition file for himself, 
and he found that no order appointing her 
as guardian ad litem was ever passed, 
that there was no order holding that 
service on her as their guardian bad been 
sufficient and that in fact it was apparent 
from the record itself that that service was 
insufficient. These findings have bsen 

accepted by the lower Appellate Court and 
it is not open to me to go behind them 
even if I were disposed to do so. The 
principle that all the acts of a Court 
should be presumed to have been regularly 
done is a correct principle where there is 
no evidence to the oentrary, bat where on 
an examination of the reocrd itself it 
appears that a party was net properly 
served, the principle has no application. 
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The appeal, therefore, fails and for the 
reasons given above I dismiss it with oosts. 

The respondents have filed a oro-s objec¬ 
tion in regard to a point not hitherto 
touobed on. The lower Courts have found 
that the first defendant, Musammat Zitibun- 
nissa, is in lawful possession of a portion 
of the property in suit in lieu of her 
dower, and is entitled to hold it until that 
dower is paid. The respondents in their 
oross-objeotion asked that the amount of 
that dower should be determined and a 
deoree for possession conditional on its 
payment passed in the present suit. 1 his 
course was considered by the Courts below, 
who have pointed out that no offer was 
made by the plaintiffs in their replication 
or anywhere in the course of the pro¬ 
ceedings to pay the amount of the dower 
debt, nor any request put forward in the 
pleadings for a conditional deoree of the 
kind no-v asked for. Ralying on toe ruling 
in Amani Begum v. Muhammad Karim i Llah 
Khan '5) which is very mnoh on all fours 
with tLe present oase, they have deolined to 
give suoh a decr'e and have left the question 
of dower to be determined in a separate 
suit. They are supported by the ruling 
on which thay rely and no authority to 
the contrary has been shown me. I accord¬ 
ingly dismiss the cross-objection with costs. 

Both Appeal and Gross objection dismissed. 

(5) 16 A. 22’; A. W. X. (1894) 52; S Inch Doc. 
(n. s ) 146. 


LAHORE HIGH COURT 

Second Civil Appeal No. 504 of 1919. 

May 13, 1919. 

p re8 o nt: — Mr. Justice Bevan-Petraan. 

KANSHI RAM and others—Plaintiffs 

Appellants 

versus 

TAGRA— Defendant—Responded. 

Decree, construction of-Conditional decree what,, 

_ Decree for possession, non- execution o/, , w c ) 

for possession, whether maintainable. 

A conditional decree is one in which it is provided 

that the decree-holder will be ent.t ed t° therehef 
granted only on condition of las doing ° 

fp. 160, cols 1 & 2.] 


In a suit for possession of certain property and for 
recovery of its rent, it appeared that a previous suit 
had been compromised on the condition that the defend¬ 
ant was to remain in possession for three years and pay 
rent and perform service, and that, on the defendant’s 
failure to do so, the plaintiff would be entitled to take 
possession before the expiry of three years, otherwise 
he could obtain possession by execution of the decree. 
On 15th March 191C, a decroo was passed in accord¬ 
ance with the compromise and the defendant not 
having paid rent and having refused to vacate, the 
present suit was brought, it being alleged that the 
cause of action arose on the loth March 1913, the 
date of the expiry of the three years: 

Held, (ll that the decree of 1910 was not a con¬ 
ditional decree, but became absolute from the date on 
which it was passed; [p. Hid, col I.] 

(2) that the remedy of the plaintiff was by 
execution of the decree obtained by him and not by a 
suit based on that decree, [p. 166, col. 2 ] 

Second appeal from the deoree of the 
District Judge, Ferozepore, dated the 20th 
November 191S, affirming that of the Mansif, 
:«t Class, Fazilka, Distriot Ferozepore, 
dated the 3 9t May 1918, dismissing the 
olaim. 

Mr. D. 0. Ralli , for the Appellants. 

JUDGMENT.—The facts of this oase briefly 
are that in 1910 the appellants, or their pre¬ 
decessors, instituted a suit for the recovery of 
the property now in dispute, on the allegation 
that in i908 they had obtained a deoree 
oonditnoal on the payment of Rs. 30 
whioh sum had been paid and possession 
obtained but forcible possession had agaiu 
been taken by the defendant. This suit 
was compromised on the following terinE: 
that the defendant should remain in posses¬ 
sion for three years, that he should pay 
four annas a month to the plaintiffs 
and perform service, that if he failed to 
pay or render service the plaintiffs would 
be entitled to take possession before the 
expiry of the three years, otherwise the 
plaintiffs oould obtain possession byexeoution 
of the deoree. A decree was passed on 
the 15th March 1910 in accordance with 
the compromise. On the 4 h March 1918 
the plaintiffs instituted the suit out of 
whioh the present appeal arises. In their 
plaint the plaintiffs set out the facts of 
the compromise ar.d deoree and allege that 
the vhree years had expired but that the 
defendants refuse to vaoate and have not 
paid rent. They prayed for arrears of 
rent and for possession, stating that the 
cause of aotiou arose on the 15th Maroh 
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191^, that is, the date of the expiry of 
the three yearn. 

The Munsif dismissed the suit on th6 
ground that the decree itself provided for 
possession being taken by exeoution, that 
the decree beoame absolute on the 15th 
March 1913, that the romedyof the plaintiffs 
had been by exeoution of the decree within 
three years of that date aud that no fresh 
suit would lie. The lower Appellate Court 
dismissed the appeal for similar reasons but 

laying emphasis on the point that as the 
decree expressly provided that possession 
was to be obtained by exeoution, that was 
the only course open. 

For the appellants it is argued that the 
plaintiffs had the right to sue on the 
determination of the tenanoy whether the 
same be regarded as oreated by the deoree 
or by agreement, that the provisions in 
the compromise and deoree relating to the 
reoovery of possession by exeoution was 
merely explanatory and so as to make it 
very dear that another suit would not be 
necessary, that the deoree was a conditional 
one, that both the lower Courts had 
misapplied the judgment in Hafiz Baha-ud • 
Din v. Musammat Fatteh Bibi (l) and that 
the appellants had a fresh cause of action 
on the termination of the tenanoy on the 
15th Maroh 1913. In support of these 
arguments reliance is placed on Ram Singh 

v. Nodh Singh (2) and Shamir v. Ladha 
Singh (3). 

In my opinion this appeal cannot suooeed. 
It is clear that the suit was based on the 
deoree of 1910, and not on the original 
oause of action—no other cause of aotion 
was alleged. The deoree of 1910 is not a 
conditional one. It was absolute from the 
date of the deoree and not from the 15th 
Maroh 1913 As held by the lower 
Courts, the decisions relied on for the 
appellants do not help them and, on the 
contrary, are against them. The leading 
case on the point is the Full Bench 
deoision Ram Singh v. Nodh Singh (2) 
whioh has been referred to and followed 
by the Chief Court in more recent decision* 
The matter is there fully explained “ and 
dealt with. In my opinion a conditional 


(1) 16 P. R. 1893. 

(21 §3 P. R. 1879 (F. B.). 
(3) 4 Tnd. Pas 854; 100 P. 
09; 148 P, W. R. 1909. 


R - 1909, 152 P. L. R. 


deoree is one in whioh it is provided 
that the decree-holder will be entitled to 
the relief granted only on the condition of 
his doing something. The simplest example 
of suoh a deoree is one granting possession 
of property on payment of a oertain sum 
of money. In Ram Singh v. Dodh Singh 
(d) it was held that a conditional deoree 
which is silent as to the consequences of 
an omission to satisfy the condition leaves 
it in the option of the decree holder to 
fulfil the condition; that if be does so he may 
take the benefit of the deoree and that 
if he omits to do so, he shall not have 
the benefit of it but at the same time 
shall not be prejudiced by the omission, 
and that, therefore, he was competent to 
institute a fresh suit. 

In the present case possession was 
deferred and in the meantime rent was to 
be paid and services rendered. This does 
not render the deoree a conditional one. 
Even if, for the sake of argument, the 
deoree be regarded as conditional, the plaint¬ 
iffs can sue only on the original oause 
of aotion and not on the deoree \.Ram 
Singh v. Nodh Singh (2), Dtica Singh v. 
Harnam Singh (4), Hahz Baha-ud-Din v. 
Musammat Fateh Bibi (1) and Shamir v. 
Ladha Singh (3)] and this has not been 
done. 

Finally, it is urged that the area sued 
for now exceeds the area whioh formed the 
subject of the deoree of 1910, that suoh excess 
was not governed by the deoree of 1910 
and the lower Appellate Court should have 
allowed the appellants to amend their plaint. 
In my opinion, the lower Appellate Court 
acted rightly in refusing the application 
at that stage, nor, as pointed out by him, 
could suoh amendment avail, as the suit 
was based on the previous deoree and no 
faots were alleged with respect to the excess 
area on whioh a deoree could be given. 

I hold that the suit is barred. The 
remedy of the plaintiffs was by execution 
of the deoree obtained by them. I, therefore, 
dismiss the appeal with costs throughout. 

Appeal dismissed, j 

(4) 57 P. R. 1883 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Revenue Reference No. 59 of 1918 19. 

March 17, 1919. 

Present :—Mr. Hopkins, J. M. 

MAHPAL BAHADUR— Applicant 

versus 

RAM BAHADUR SINGH— Respondent. 

Civil Procedure Code (Act V of 1908,), 0. XXI, rr. 

54, 66, 90— Execution cf decree-Sale—Notice to judg¬ 
ment-debtor, absence of, ejject of—Sale, whether can be 
set aside. 

The mere absence of notice to a judgment-debtor 
of the intended sale of his property is not a material 
irregularity in the publication of the sale, within the 
meaning of Order XXI, rule 90, of the Civil Procedure 
Code, sufficient of itself to justify the setting aside 
of the sale. 

Reference made by the Commissioner of 
Benares Division. 

ORDER.—The Commissioner recommends 
that a sale of immoveable property be set 
aside on the ground that the judgment- 
debtor did not receive the notice required 
by rule 66 (2), Order XXI, Schedule I, 

Civil Procedure Code. 

The objection taken by the applicant 
in revision before the Collector was that 
there had been serious fraud and ir¬ 
regularities in the sale proceedings (which 
he did not specify); that the judgment- 
debtor had no knowledge from beginning 
to end either of the date of the sale 
or other proceedings; that other people 
also who wished to purchase got no in¬ 
formation, with the result that the property 

was 6old at a low price. 

The Collector dismissed this objection 
on the ground that the applicant had re¬ 
ceived notice [found by the Commissioner 
to be the order served under rule 54 
(t)j and that the properly which was valued 
at Rp. ?1 with encumbrances to the exteit 

of Rs. 299-14 0 was sold for Rs. 81-7-3. 

The application for revision to the Gom- 
miesiorer was taped on the ground that 
the proclamation was not properly served 
and the applicant had do knowledge o 
its service. 

Under rule 67 (l) a pioclamation is 
required to be made in the manner \ rescrib¬ 
ed by rule 54, sub rule (2>, which does 
not require particular notioe to the judg¬ 
ment debtor. There is no report ly the 
Commissioner that the proclamation was not 
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made aooording to law and this was not 
an objection taken in terms before the 
Collector. There is no statement from first 
to last by the applicant that the valuation 
of the property made by the Collector 
was incorrect. There is no statement of 
what the alleged defect was in the manner of 
making the proclamation. The ground on 
whioh the Commissioner bases his reference 
was not taken by the applicant at all. 

The applicant has not established any 
prima facie case of any material irregularity 
or fraud in the oonduot of the sale: still less 
of any substantial injury oaused in conse¬ 
quence. I find no grounds for revision and 

direotthat the records be returned. 

Record returned. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 55 of 1919. 

June 17, 1919. 

Present: —Mr. Justice Walsh and Mr. Justioe 

Ry ves. 

Euar CHANDRA BHUKHAN SINGH— 
Petitioner—Applicant 
versus 

Musammat Rani SUJAN KUAR— 

Opposite Party—Respondent. 

Guardians ami Wards Act (VIII of 1890,), 8. 41 (3) 
Death of minor—Court, power of, to direct guardian to 
deliver up property oj minor to his wideto. 

A Court has no jurisdiction under section 41 (3) 
of the Guardians and Wards Act to make an order, 
on the death of a minor, directing his guardian to 
deliver up the property, papers and accounts in his 
possession to the widow of tho minor, [p. 169, col. 1.] 

Civil revision against the order of the 

District Judge, Cawnpore, dated the 28th 

Maroh 1919. 

TheHon’ble Mr. Narain Prasad Asthana, 
for the Applicant. 

The Hon’ble Dr. Tej Bahadur Sapru and 
Mr Uma Shankar Baipai, for the Respondent. 

JUDGMENT. 

Ryves, J.—This is an application in civil 
revision to quash the order of the District 
Judge of Cawnpore, dated the 28th of Maroh 
19 1 9, on the ground that it was parsed with¬ 
out jurisdiction. It raises a question of 
difficulty and importance and appears not to 
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be covered by authority. The order purports 
to have been made under section 41 (3) of 
the Guardians and Wards Act, Act VM[ 
of 1890. 

The facts are as follows :—In 1907 
the present applicant, Kuar Chandra 
Bhukhan Singh, was appointed under the 
Act guardian of the property of the minor, 
his nephew, who had inherited a very valu 
able Zemindari estate which it is admitted 
is impartible. On the 23rd of November 
1918 the minor died. Up to that time there 
had been no suggestion that the guardian 
had failed in any way to do his doty. 

No sooner had the minor died, than litiga¬ 
tion was started to determine who should 
succeed him. The two claimants were:_ 

(1) The widow of the minor, the opposite 
party here; and 

(2) the applicant. 

Both are claiming mutation of names in 

the Revenue Courts and the litigation is still 
pending. 

On the 6th of March 1919 the widow of 

the minor filed an application in the District 
Judge’s Court, in which she stated that ‘ she 
was the sole heir of the minor an! entitled 
as his widow to receive the entire property of 
the deceased minor.” She further stated that 
she believed that the guardian had with- 
drawn a sum of about Rs. 35,000 from the 
Allahabad Bank, Limited, standing in the 
minor’s name and appropriated the same to 
his own use. She, therefore, prayed that the 
said guardian be called upon to deliver all 
moveable property and oash and documents 
and render aooounts of the period of his 
guardianship and be prohibited from using 
or converting the property of the deoeased 
ward in any manner whatsoever.” She assert- 
ed that the immoveable property wa? already 
in her possession. The Court thereupon 
issued notice to the guardian to show oau=e 
why the application should not be granted. 

The guardian, the applicant here, in 
bia reply olaimed that he was the bdir. 
He denied that he had in any way wrong¬ 
fully dealt with any monies belonging to the 
minor and stated that he had all along 
submitted aooounts of his stewardship to the 
Cour , the last aooounts having been filed in 
July 191;. At the same time he protested 
against the Court’s jurisdiction to pis* the 
order prayed for against him as b*ing be- 

yond its jurisdiction. The Court made an 


erquirycfa very summary character, for 
I find that no evidence was recorded, and 
rapped itsrrder in the following terms:— 

1 grant the application so far as it asks 
for property, papers and aooounts in the pos¬ 
session of the guardian. The latter cannct 
under section 41 (3) be ordered to render 
accounts. For this a separate suit is neces- 
eaiy.” 

It may be noted here that the widow did 
not assert when the so called misappropriation 
of the Rs. 36.000 had been made, whether 
before or after the death of the minor. Nor 
has the Court come to any finding on this 
point. It says:—“it appears that he has 
drawn out in his own name some of the 
minor’s money. He never informed this 
Court of his intention to do this.” I presume 
that this was admitted by the applicant, for, 
as I have said, no evidenoe was taken. As¬ 
suming that this is a finding that the money 
standing in the minor ’9 Dame had been with¬ 
drawn, there is no finding as to when this 
was done, whether before or after the 
minor’s death. 

The learned Judge seems to me to have 
been ii flueneed to some extent by taking into 
consideration what in his opinion were the 
merits of the parties before him ultimately to 
suoceed, for he says:— 

The question whether the widow or 
unole is heir depends on the fact whether the 
uncle was joint with the deceased minor, 
that is to say, would have been a co¬ 
parcener with the deceased but for the estate 
being an impartible one, it bemg oomnion 
ground that the deceased minor was owner 
of the property as the holder of an imparti¬ 
ble estate. There is a presumption in 
favour of jointness and the mere fact that 
the unole lived in a separate house from the 
minor for the sake of convenience will not of 
itself prove th6 separation which would 
debar him from succeeding. At the same 
time it appears to me clear from the order 
appointing the uDole guardian that there was 
no suggestion when he was appointed guar¬ 
dian thei.he was next heir to the property 
nor did he then say that his living separately 
was a temporary matter of convenience.” 

Such considerations seem to me wholly 
irrelevant in the present enquiry. The ques¬ 
tion as to who was the heir of the minor was 
on ) whioh the District Jadge certainly could 
pot determine in this enquiry. 
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Mr. Narain Prasad for the applicant doss 
not oontend that the gua/dian’s liability to 
aooount for his administration of the minor’s 
property was terminated by the death of the 
minor All he contends for is that the order 
passed was without jurisdiction. 

It is admitted that the decision of the 
question turns on the proper construction of 
section 41 of the Aot, and more par icularly 
on sub-section 3 of that seotion. The only 
question raised and the only one whioh I 
propose to deal with, therefore, is whether 
this particular order was one whioh the 
Court had jurisdiction to pass. In my 
opinion it was not. 

Seotion 41 enumerates the ciroumstanoes 
under whioh the powers of a guardian termi 
nate. We are only concerned here with 
paragraphs 2 and 3 of that seotion, The powers 
of a guardian of the property of a mmor 
oease (a) on his (the guardian’s) death, 
removal or discharge; ( b) by the Court of 
Wards assuming superintendence over the 
property of the ward; or (c) by the ward 
ceasing to be a minor. 

While it is clear that the powers of a 
guardian oease on his own death, paragraph 
(c) deolares that his powers also oease by the 
ward oeasing to be a minor, l think these 
words must mean by the minor becoming a 
major, — when he would have presumably 
reached years of discretion and would be 
able to look after his own interests. I do 
' not think that the death of the minor was 
meant to put an end to the responsibility of 
the guardian to aooount to the Court whose 
officer he is for his stewardship. To hold 
otherwise would ba to suggest that all that 
a dishonest guardian ha3 to do to escape the 
disciplinary power of the Court whioh ap¬ 
pointed him would be to prooure the death 
of the minor. His liabilities are apparently 
only terminated by his death, removal or 
discharge. Unless and until the guardian 
on the death of the minor applies to the 
Court and gets his discharge and thereby 
obtains the safeguard provided under sub- 
olause 4 of seotion 41, it would appear that 
he still remains accountable to the Court for 
his administration of the minor’s property. 
But this question is perhaps irrelevant here, 
as the guardian does not claim that the death 
of the minor in any way pu s an end to his 
liabilities, and 1, therefore, express no op>’ ; 

on the point, 


Dr. Tej Bahadur supports the order of the 
Court by arguing that under seotion 41(3) the 
Court may for “any oause” aot under the seo¬ 
tion and, that “any cause” inoludes the death 
of a minor. The ohief difficulty in aooapting 
this argument is th6 faot that the wording of 
the subnotion and especially the conclud¬ 
ing words, namely, any pist or present pro¬ 
perty of the ward,” clearly contemplate that 
the ward was alive at the time (though he 
may have beoorae a major) when the order 
was passed. Bat there is another serious 
difficulty to this argument. Orders under 
seotion 41, olause 3, are admittedly final and 
are not open even to appeal. If an order 
such as was pissed in this case was within 
the jurisdiction of the Court it might well 
be held to operate as res judicata between the 
parties. Dr. Tej Bahadur has to admit this, 
but says the difficulty would in praotioe be 
removed because a Court dealing with suoh 
matters under the Aot would not pass final 
orders except in oases where the issue is very 
simple. In difficult oases, he argues, or where 
a detailed enquiry was neoessary, it would 
refer the parties to the ordinary Civil Courts. 
It seems to me that the Legislature either 
gave the Court jurisdiction finally to deoide 
such questions or it did not. I oannot think, 
in the absenoe of any direction to the con¬ 
trary, that it left it open to the whim or 
idiosyncrasy of the Judge concerned to de¬ 
cide whether or not to try a question of the 
kind involved. 

No authority under th9 Aot hai bean cited 
by either side nor have I been able to dis¬ 
cover any. 

The case of Narbadabai , In the matter of 
(1) has been cited. 

That was a decision under Aot XX of 
1864 and is perhaps not quite deoisive here 
because the language of the two Acts is not 
precisely similar, though they both deal with 
the guardianship of minors. But Aot XX 
of 1864 was one of the Aot9 whioh was re¬ 
pealed and superseded by the present Aot. The 
Legislature must, therefore, have baen aware 
that the Bombay High Court had held 
that wbeu a minor died during minority, 
the “administrator” of his estate, duly 
certificated, under seotion 6 of that Aot, 
ooul 1 ii >t be called upon to render acoounts 
to the Court ou the death of the minor, 

^1) 8 1). 14; 4 Ind. Doc. (x. a.) 383, 
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because the Coart, as representing the 
minor, was functus officio", and yet took no 
steps in framing the present Aot to provide 
for the case of the ward's death daring 
his minority. From first to last the only 
seotion in the Aot whioh seems to contemp¬ 
late the consequences of the death of the 
minor during his guardianship is seotion 37, 
which has no application here. There is 
nothing in this Aot corresponding to seotion 
48 of Aot IV of 1912 (The United 
Provinces Court of Wards Aot). 

On the whole I am satisfied that the order 
of the Court was without jurisdiction and 
must ba set aside with costs. I would 
allow this application with oosts. 

Walsh, J.— I agree that this application 
must be allowed, for the reasons stated' 
We are not deciding that the death of the 
minor puts an end to the jarisdiotion of 
the Court. On the contrary I incline to 
agree with what my brother has said about 
the termination of a guardian’s liability to 
the Court exercising jurisdiction under the 
Guardians and Wards Aot. But it will be 
time enough to decide that question when 

the point arises. 

% 

By the Court. —The order of the Court 
is that the application is allowed with 
oosts, and the order of the Court below must 
be set aside 

Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 228 cf 1918. 

April 3, 1919. 

Present: —Mr. Stuart, J. C. 

Lola LACHHMAN PR ASAD—Plaintiff 

— Appellant 

versus 

Musammat CHAMELA and others 

— Defendants—Respondents. 

Pre-emption — Sale—Withdrawal of suit on payment 
of money , whether amounts to sale. 

Whore one person is in possession of certain pro¬ 
perty and another person claiming title to the pro¬ 
perty is out of possession, and the latter brings a suit 


and withdraws it on terms, the withdrawal 
cannot be considered as a sale of the property in 
dispute so as to give rise to a right of pre-emption, 
[p. 171, col. 1.] 

Appeal against the decree of the District 
Judge, Sitapur, dated the 21st March 
1918, confirming that of the Subordinate 
.lodge, Tahsil Biswan, Sitapur, dated the 
30th June 19,7. 

Mr. Ishri Prasad , for the Appellant. 

Mr. Girja Saran Lai , for Respondent 

No. 2. 

JUDGMENT.—These are the facts. A 
certain woman Musammat Sarsuta died 
leaving certain property and leaving 
two daughters, Cbamela and Miro. 
Ordinarily the property would have 
descended in equal shares to Chamela 
and Miro. Miro sold not only her own share 
but the whole of the property to a certain 
Laohhman Prasad. The property was at the 
time inthepossession of Munwan Lai. Munwan 
Lai alleged that he was the devisee of the 
whole property by virtue of a Will made by 
Musammat Sarsuta. Laohhman Prasad, claim¬ 
ing the whole property as vendee from 
Miro, sued Munwan Lai for possession of the 
whole property joining Miro and Cbamela 
as oo defendants. The Courts decided that 
Munwan Lai was unable to make out aoy 
title to the property, but that Miro had 
no title to more than half the property, 
and they, therefore, decreed half the proper¬ 
ty, in other words, Miro’s share, to Laobh- 
man Prasad. This left Munwan Lai 
possession of the remaining half, Chamela 
sued Munwan Lai for the remaining half 
and these proceed irgs were terminated 
by Chamela w ithdrawing her claim, 

in consideration of payment of money 
compensation by Munwan Lai. Laohhman 
Prasad wishes to exeroise a right of pre¬ 
emption with respeot to this transaction on 
the following grounds. He says that he has 
title as vendee from Miro and that Chamela 
has title to the remainder, that Chamela 
has sold her share to Mupwan La), and 
that on this fale be has a cause to come 
in asserting a right of pre-emption. I do 
rot consider that the transaction by whioh 
Chamela resigned her claim to the property 
receiving money compensation can be con¬ 
sidered to be a sale. It does not follow that 
Chamela has a title superior to that cf 
Munwan Lai. She may have or may not 
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have. Monwan Lai failed in the original 
prooeediDg3 to establish that he had a title 
as devisee. Bat the point is not res judicati 
as between Cbamela and Monwan Lai in 
Eubsequent proceedings. Monwan Lai could 
have raised again his title as devisee 
against Chamela, and it is impossible to say 
what would have been the result if he had 
so raised it. Butin any circumstances when 
a man is in possession and another person 
claiming title is out of possession and that 
person brings a suit and withdraws the 
suit on terms, the withdrawal could not 
ordinarily be considered as a sale of the 
property in dispute. I do not say that 
oases could never ooour in which such a 
transaction might amount to a sale, but 
they would not ordinarily ooour. In this 
instance I do not consider that there was 
any sale at all. As there has been no 
sale no right of pre-emption oan arise 
and the suit was rightly dismissed. I 
dismiss this appeal with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees Nos. 2526 
ok 1917 and 170, 171 and 172 ok 1918. 

April 10, 1919. 

Present: —Justice Sir Charles Chitty, Kt., 
and Mr. Justice Cuming. 

Sreemati KUMODINI ROY and others 
—Plaintiffs—Appellants 

versus 

ABDUL GANI MATABBOR and others— 
Defendants— Respondents. 

Co-owners—Settlement of portion of joint land made 
by one co-oxoner — Co-owner, right of other , to declara¬ 
tion that settlement would not affect his share—Joint 
possession ioith tenant, whether can be decreed. 

Tho plaratiff claimed an undivided 10-annas 8 -pios 
share in a taluq by virtuo of a redemption-decree. 
Tho defondant No. 2 claimed to hold 3 drones of land 
in the taluq under a settlement made by the owner 
of the remaining o-annas 4-pies share of tho taluq : 

Held, (1' that the plaintiff was entitled to a 
declaration that tho settlement in favour of defend¬ 
ant No. 2 was invalid and inoperative as regarded 
tho 10 .annas 8 -pies share to which the plaintiff was 
entitled 5 [p. 173, col. 1.] 


(2) that, in the absence of any finding as to who 
was in possession of the remaining lands in the taluq, 
the plaintiff could not get joint possession with the 
defendant No. 2 of the three drones of land of which 
the latter was in possession by virtue of tho settle¬ 
ment. [p. 173, col. J.J 

Appeals against the decrees of the Officiat¬ 
ing Additional Distriot Judge, Chittagong, 
dated the 8th September 1917, affirm¬ 
ing those of the Munsif, Cox Bazar. 

FACTS appear from the judgment. 

Dr. Dwarkanath Milttr (with hi m Babu 

Manindranath Banerii), for the Appellants._ 

The plaintiffs brought this suit for a 
declaration of their Taluqa Maliki right 
in a 10-annas 8-pies share of 3 drones and 
for joint possession. In 1912 the plaintiffs 
sued for redemption of the 10 annas 8-pies 
share and on 19th Maroh 1912 they obtained 
a decree for redemption of their share. 
In that suit defendant No. 3 was a parly 
and also Sharafat Ali. Under the Taluq 
there were many tenancies and Ram 
Dayal, who got the equity of redemption from 
Uma Charan on 5th February 1901, had no 
right to create an Etmam of the 10-annas S- 
pies share. 6S he did, in favour of defendant 
No. 1. We are not barred by the oreation 
of an intermediate tenure by Ram Dayal 
during the subsistence of the mortgage. 
The Etmam is inoperative as regards plaint¬ 
iffs’ 10 annas 8-pies share. Moreover Ram 
Dayal could not grant a lease which could 
affeot more than his own share. Defend¬ 
ant No. 2, purchaser from defendant No. 1, 
oannot support tbe'Etmam as regards plaint¬ 
iffs’ 10 annas 8-pies share. Defendant No. 2 
says that as Ram Dayal was a eo-sharer 
in the mortgaged property, he had a 
right to grant an intermediary leaee to 
bind the plaintiffs who, he says, must 
bring a suit for partition. The 10 annas 8- 
pies must be decreed to plaintiffs and they 
should be given joint possession. As re¬ 
gards the alleged transfer of a 1-anna 
share <0 Nurasha by Ali Hossain, the 
original proprietor of the Taluq, no deed of 
transfer has been produced,so it oannot 6tand. 

Babu Khitish Chandra Sen (with him 
Babus Dhirendra Nath Ganguly and Oharu 
Chandra Sen), for the Respondents, agreed 
to only a declaration being made in 
favour of the plaintiffs and opposed joint 
possession, contending that a partit ; or. sr.it 
would meet the requirements of the c,.sc. 

Dr. Dwarkanath Mitter replied, ^ 
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KUtoODINI ROY V. ABDUL GANI. 

JUDGMENT. 

No 2526 of 1917, 

Chiity, J.—The suit out of which this 
appeal arises related to about 3 drones 
of land comprised in Talnq Gonri Sanker 
Boiiy Nath bearing No. 13400 12094 in 
Monza Patoli Maohnakhali and others. 
The plaintiffs olaimed to be entitled by 
virtue of a redemption deoree to a 10 annas 8- 
pies share in the Taluq. The defendant No. 2, 
who is the contesting defendant here, 
claimed to be entitled to 3 drones under 
the 5 annas 4-pies shares in Sikimi Taluqa 
rights. It appears that one Mababat Ali 
Chowdhury owned two-thirds and one 
Uma Cbaran Ghose the remaining one- 
third share of this Taluq. Mahabat Ali 
and Uma Charan Ghose both mortgaged 
their rights in the Mahal to Bheoharam, 
the father of Ram Dayal Pal defendant No. 
3. That was on 2lst Deoember 1883. 
They purported to mortgage two-thirds 
and one-third of the 16 annap. On 6th 
Deoember D00 the equity of redemption 
of Uma Charan. which had passed through 
several hands, came to Ram Dayal. On 
5th February 1901 Ram Dayal granted 
an Etmam Patta of about 3 diones to 
defendant No. 1 Ali Necz. On 7th June 
19 j 1 Ali Neoz transferred that to defend¬ 
ant No. 2, Abdul Gani Matabbor. On 28th 
May 1914 Ram Dayal sold the interest 
remaining in him to defendant No. 20 Kamala 
Kanta Sen. On 19th Maroh 1912 the 
present plaintiffs instituted a suit for redemp¬ 
tion of the 10 annas 8 pies share making 
Ram Dayal, who had presumably succeeded 
his father as mortgagee, party defend¬ 
ant No. 1 and Sarafat Ali Chowdhury 
defendant No. 2. Oa 19th Aagust 1913 
a deoree was passed in favour of the 
plaintiffs for redemption. The plaintiffs 
then brought this suit on 25th January 
1916 for a declaration of the : r Taluqa 
Maliki right in 10 annas S-pies share 
of the 3 drones described in the schedule 
for joint possession thereof through the 
tenants defendants Nos. 4 to 19, for mesne 
profits, and fourthly, if the Etmam settle¬ 
ment was found to have been made, for 
a declaration that that settlement and 
sale were inoperative as legards the 10 annas 
8-pies share of the plaintiffs. Both the lower 
Courts have dismissed the plaintiffs* suit, 

and hence this appeal. 


Two points have been taken before us by 
the plaintiffs. The first is as to the extent 
of the plaintiffs’ share, it was found by 
the Court below that long before the 
mortgage a 1-anna share of this Taluq 
had been transferred to Nurasha, the wife 
of Ali HosseiD, and was no longer in 
Mahabat Ali Chowdhury or Uma Charan 
Ghose when they purported to mortgage 
their rights. This would be a question 
of fact into which we oould not go in 
second appeal, but it was said that the 
learned Judge had erred in law in coming 
to the conclusion that there had been a 
transfer of this I-anna share because 
such shares oould only be transferred by 
registered deeds and there was no proof 
of any such doouraent. In the first place, 
it would appear that the transfer to 
Nurasha must have been long before the 
Transfer of Property Aot. She purported 
to convey 1 anna to Safdornessa in 1834, 
and the Judge says that the transfer to 
her was many years ago. It is not, 
therefore, by any means clear that a 
document was necessary for the transfer 
of this share. The date of it is left- 
in uncertainty, but there is no doubt 
that the 1 anna share passed from hand 
to hand many times after 18S4. Safdor¬ 
nessa sold to Sarafat Ali in 1889 and 
she bought it back from him in 1894. 
Again she transferred to one Golam Bari 
in 1894. Sarafat Ali appears to have 
again conveyed it to defendant No. 
on 29th February 1912. Golam Bari 
made it over to defendant No. 2 on 11th 
January 1915. It will be observed that 
when the plaintiffs brought their redemp* 
tion suit in Maroh 1912 making Sarafat 
Ali a party defendant, Sarafat Ali had 
parted with his interest in the property—the 
subject matter of that suit. There was, 
therefore, no one in that suit whose interest 
it was to raise the question as to this 
1-anna share. We think that the findings 
of the Courts below must be accepted that 
this 1-anna share had passed away before 
the mortgage and that, therefore, Mahabat 
Ali and Uma Charan Ghose had Dot the 
full 16 annas to mortgage but mortgaged 
really 10 annas and 5 annas respec¬ 
tively. 

The seoond point taken by the plaintiffs 
is that their suit should not have been 
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entirely dismissed. The Etmam lease of 
Ram Dayal purported to oover all the 
shares in the Taluq though as regards area 
it was only in respeot of these 3 drones. 
It is obvious that, as owner of the equity 
of redemption in 5 annas, he oould not 
grant a lease which would affect more than 
his own share. The plaintiffs may, there¬ 
fore, be given a declaration in terms of 
prayer ( gha ) of the plaint that, if Ram 
Dayal made any settlement of the lands 
in suit in favour of defendant No 1, from 
whom defendant No. 2 purchased, it should 
be declared that that settlement and ssle 
are inoperative and invalid as regards the 
10 annas share to whioh the plaintiffs are 
dearly entitled. 

It was urged upon us by the learned 
Pleader for the plaintiffs appellants that 
the plaintiffs should be given joint posses¬ 
sion of these 3 drums along with defendant 
No. 2, through the tenants, defendants Nos. 4 
to 19. But there seems to be no reason at 
this stage for disturbing what appears to be 
the exclusive possef sion of defendant No. 2 
in these 3 drones. The whole estate, we 
are told, whioh was comprised in the mort¬ 
gage, amounts to 65 drones. We do not 
know anything of the conditions under 
whioh the other 62 (bones are held, who 
is in possession through what tenants or, 
indeed, anything about them. It is said 
that if the plaintiffs do get a deoree for 
joint possession of these 3 drones , they oan- 
not hereafter bring a suit for partition. I 
fail to see the force of this argument be- 
oause it must necessarily depend on who is 
holding the balance of the estate—the 62 
drones of whioh we know nothing. 

The appeal must, therefore, be allowed. 
The decree of the lower Appellate Court 
dismissing the plaintiffs’ suit will be set 
aside and there will be a deoree in favour 
of the plaintiffs in terms of prayer (gha) 
of the plaint. The parties will bear their 
own costs throughout. 

Nos. 170 to 172 of 1918. 

In these appeals the question relates 
only to the 1-anna share. These appeals 
are governed by our deoision in Appeal 
No. 2526 of 1917 and are dismissed with 
oosts. 

Coming, J.—I agree. 

Appeal No. 2526 allowed ; Other appeals 

dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 180 of 1918. 

April 3, 1919. 

Present :—Mr. Stuart, J. C. 

GOPI NATH AND ANOTHER — PLAINTIFFS 

— Appellants 
versus 

BENI MADHO —Defendant—Respondent. 

Appeal, second — Finding of fact, whether can he 
challenged — Evidence, consideration of — Court, duty of. 

A finding that the plaintiff has failed to prove a 
fact is prima facie a finding of fact which cannot he 
challenged in second appeal, [p. ) 73, col 2 ] 

The rule in Ondh regulating the consideration of 
evidence is, that the Court must apply its mind to 
every piece of relevant evidence produced, but it is 
not necessary for the Court to refer to every portion 
of such evidence, [p. 174, col ) ] 

Appeal against the deoree of the District 
Judge, Gonda, dated the 2nd February 1918, 
oonfirmirg that of the Munsif, Gonda, dated 
19th December 1917. 

Mr. H. N. Misra , for the Appellants. 

Mr. N. N. Ohoshal, for the Respondent. 

JUDGMENT.—The case for the plaintiffs- 
appellants was that in a partition of joint 
family property the rights under a usufruc¬ 
tuary mortgage had passpd to them alone and 
that their brother, the defendant respondent, 
had co interest in the rights in question. 
There had admittedly been a partition in the 
family and the question for deoision in these 
proceedings was whether the rights under 
the deed of usufructuary mortgage in ques¬ 
tion had or had not formed a part of the pro¬ 
perty partitioned. The lower Courts rightly 
held that it was for the plaintiffs-appellants 
to prove that the rights under the deed of 
usufruotuary mortgage had been partitioned 
and they found that the plaintiffs-appellants 
had failed to prove that fact. The suit was 
accordingly dismissed. The finding that the 
plaintiffs-appellants failed to prove that faot 
is prima facie a finding of faot whioh oannot 
be oballenged in second appeal. The learned 
Counsel for the appellants has, however, en¬ 
deavoured to challenge that finding on two 
grounds. He has argued that the Courts had 
refused to reoeive evidenoe on behalf of 
plaintiffs-appellants which they should have 
received, and he has further argued that in 
the finding of faot the Courts have overlook¬ 
ed muoh evidenoe that was on the reoord. 

With regard to the first point I consider 
that the Courts rightly refused to reoeive the 
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evidence which they refused to reoeive, as it 
was filed at a very late stage and at a time 
when the plaintiffs had no right to adduce 
it. With regard to the second point it is 
true that the decisions of the Courts below 
do not refer to every specific piece of evi¬ 
dence, but there is no reason why every 
specific piece of evidenoe produoed should be 
referred to in a judgment either of a trial 
Judge or of a Court of first appeal. It 
would frequently be intolerable, and it would 
always be very inconvenient, if Courts were 
tied down to a rigid rule, by which they 
were compelled to state every pieoe of evi¬ 
denoe in the oase and to arrive at a speoifio 
finding upon each portion. The rule ao- 
oepted in Oadh is the rule that the Court 
must apply its mind to every pieoe of relevant 
evidenoe produced, but that it is not neces¬ 
sary for the Court to refer to every portion 
of suoh evidenoe. I am satisfied from the 
judgments of the learned trial Judge and the 
learned District Judge that they did apply 
their minds to all the evidenoe that was pro¬ 
duced and, suoh being the oase, the finding 
of faot at whioh they have arrived cannot be 
challenged in second appeal. I, therefore, 
dismiss this appeal with costs. 

Appeal dismissed. 


Appeal against the deoree of the Original 
Side of this Court, in Civil Reg. No. 192 of 

1918. 

Mr. Ormiston, for the Appellant. 

Mr. A. B. Bansrji, for the Respondent. 

JUDGMENT.—The S. S. A. 0. Cbetty 
b irm obtained a decree against one Lim Po 
An. Certain immoveable property was 
sold by the Court Bailiff in execution pro¬ 
ceedings, and the plaintiff appellant, Soo- 
layman Cassim Sing', purchased it at the 
auction-sale. He paid the money into 
Court, and the respondent-defendant with¬ 
drew it 

In a subsequent suit between the plaintiff- 
appellant and one Ma Kyin Hlaing it was 
decided that Lim Po An had no saleable 
interest in the property sold. There was 
no appeal against this decision. The result 
was that the appellant obtained no benefit 
from the property. He, therefore, sued the 
respondent firm for Rs. 4.500 and interest 
thereon, in other words, for the return of the 
purohase money. 

The respondent firm pleaded that they 
were not privy to the proceedings between 
the appellant and Ma Kyin Hlaing and 
contended that, in any oase, there was no 
right of suit to reoover the said purohase 


money. 


LOWER BURMA CHIEF COURT. 

First Civil Appeal No. 141 of 1918. 

June 16, 1919. 

Present'. —Mr. Justice Duokworth. 

SOOLAYMAN CASSIM S1NGI 
—Plaintiff—Appellant 

versus 

S. S. A. 0. CHETTY FIRM 
—Defendant—Respondent. 

Civil Procedure Code (Act V of 1908), O. XXI 
rr.9l, 92, 93— Execution of decree — Sale—Judgment*, 
debtor having no saleable interest in property sold — 

Suit by auction.purchaser to recover purchase-money, 
whether maintainable. 

At a Court-auction there is no warranty, express 
or implied, that the judgment-debtor has a saleable 
interest, [p. 177, col. l.j 

Whore it is found that the judgmeut-debtor had no 
saleable interest in the property sold in execution of 
a decree against him, the auction-purchaser has, in 
the absence of fraud or misrepresentation, no right 
of action against the decree-liolder, either under the 
Civil Procedure Code or apart from it, to recover the 
purchase-money paid by him. [p. 176, col. 2.] 


The learned Judge on the original side 
held that there was no right of suit and that 

tbe appellant had no remedy against the judg- 

mentoreditor, either under, or apart from, the 
Code of Civil Procedure. The suit was dis¬ 
missed with costs. 

In this appeal Mr. Ormiston’s main 
argument is that the learned Judge on the 
original side erred in holding that, in 
a oase where there is a complete failure 
of consideration, a suit to reoover the 
purohase money does not lie independently 
of the Code of Civil Procedure. He further 
contends that in every Court sale there 
is a representation that the judgment- 
debtor has some right, title and interest 
and that the learned Judge was in 
error in holding that "the ohauoe that 
th9 judgment debtor may have some 
interest” amounted to a right, title and 
interest. He urged that the Judge was 
mistaken in ooming to a conclusion that 
the right of suit, granted by the formsr 
Code, perished with it. 
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The matter has been argued at length. 
A very large number of authorities have 
been referred to by Mr. Ormiston, and his 
principal object in putting them before 
the Court was to show that there was a 
right of suit independently of the Code of 
Civil Procedure, quite apart from the fact that 
section 315 of the Code of 1882 had been held 
to give an implied right by a long series of 
decisions. 

In the present case. Iam only concerned 
with the Code of 1908, and the relevant 
portions are to be found in Order XXI, 
rules 9l, 92 and 93. It may be taken as 
settled law that, when it is shown that 
the judgment-debtor has some interest, 
however small, in the property sold, there 
is no right of suit to recover from the 
judgment creditor a proportionate amount of 
the purchase money. What then is the pur¬ 
chaser’s remedy when, as in this oase, the 
judgment-debtor has been found to have no 
saleable interest? 

The appellant’s oase is that he can either 
make an application within 30 days of 
the sale under Order XXI, rule 91, or else he 
oan file a suit within six years, both as 
permitted by the Code of Civil Procedure 
and also independently thereof. In ray 
opinion, there oan, in the absenoe of fraud, 
be no right, apart from the Code of Civil 
Procedure, to file such a suit, unless there 
is some warranty, express or implied, on 
the part of the judgment-creditor that the 
judgment debtor has some saleable interest 
in the property sold. This I oonsider is 
the oruoial test, for otherwise there is no 
apparent cause of action, merely on the ground 
that it is subsequently found that the judg¬ 
ment-debtor has no saleable interest. As the 
Code of 1908 stands, I think that it is apparent 
that no suit will lie. 

in the present oase, in the sale proclama¬ 
tion, Ma Kyin Hlaing’s olaim was expressly 
set forth, though it was not admitted by 
the respondent, and the appellant had, 
therefore, obvious notice thereof. Nothing 
but the right, title and interest of the 
judgment debtor, with all its defects, was 
offered for sale at the auotion. There was 
clearly no express warranty. The appellant 
did not make use of the speoial remedy 
provided by Order X£I, rule 91, whereby 
under rule 93 ha would have bsenentitled 
to “an ofdor” for a refund, after the sale 


had been set aside for want of any saleable 
interest. Mr. Banerjee argues that the 
appellant ha9 thus lost his sole remedy 
and that he has no other. He oontends 
that, perhaps on equitable grounds, the last 
tsvo Codes have permitted this one remedy, 
but that the wording of Order XXI, rule 93, 
where the words “to an order for re-payment” 
are used, ooupled with the omission of the 
seoond paragraph of the old section 315, 
makes it clear that there is no other remedy 
whatever. 

Now it is apparent to ray mind that this 
remedy in execution is conditional upon 
the sale having been set aside. It is ex¬ 
pressly so stated. It is not contended 
that the fact that this sale was 
in execution of a mortgage-decree in any 
way affects the decision in this oase. A 
Full Bench ruling of this Court, Maung 
Tun v. Ma Ngan (1), may be referred to 
with advantage at this stage. Therein 
several of the rulings, dealt with by learned 
Counsel on either side, were referred to. 
The ruling aotually oonoerns moveable 
property, to which Order XXI, rules 
91, 92 and 93, have no application, 
but the opinions of the Full Benoh in 
regard to certain principles of law referring 
to immoveable property are of very great 
weight and mts v st be considered. It was 
there held, on the authority of Borah Ally 
Khan v. Bxicutors of Khajak Moheeooddeen 
(2), (l) that, when property has been sold 
under a regular execution and the purchaser 
is afterwards evicted under a title para¬ 
mount to that of the judgment-debtor, 
he has no remedy against the judgment- 
oreditor, (2) that there is no warranty of 
title. Fox, C. J., was of the opinion that 
this statement of the law was applicable 
to all Court-sale3 whether, as in the Privy 
Couooil oase, by a Sheriff or by Bailiffs. 
He pointed out that by the Code of Civil 
Procedure, 1877, the Legislature gave a 
summary remedy in execution to auotion- 
purohaser3 of immoveable property, when the 
judgment-debtor has no saleable interest, 
bat his ooaclusioa clearly was that there 
was ne right of suit in additiea. Bell, J., 
referred to Sow Iminea Ohowl'irain v. Kishen 

(1) 35 I ml. Cas. 672; 5 L. B It 53. 

(2) 3C.8Ji; 2 C. L. It 5 55}; 5 [. A. 113; « S ith I*. 

C. J. 519; 3 Sxr. I*. C. J. 813; 2 Ind. Jur. 4i3; l lu l 
Doc. (N. s ) 1097. 
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Kishore (3) decided under the Code of ] 859, 
whioh contained no provisions similar to 
seotiocs 313 and 315 of the Code of 1882. 
There it was held that the auction-purchaser 
bad no right of suit on the ground that 
there was no warranty of title. The pro¬ 
perty sold in that case was land in the 
Mofussil in Bengal ard rot land situated 
in Caloutta. He further endorsed Muttusami 
Aiyar, J.’s views in the cafe of Sundara 
Gopalan v. Venkat<narada Ayyangar (A) that 
the implied warranty of title in respeot of 
private sales cannot be extended to Court- 
sales, except in so far as suoh extension is 
justified by the prcoessoal law in India. 
He was here dealing with the Code of 
1:82, and the changes introduced into that 
Code, “practically the same as the Code of 
1877,were embodied in seotions 311 and 
315, 

In my opinion, these seotions gave a 
speoial and equitable remedy, which was 
provided in order to meet the absence in 
the 1859 Cede of any similar provision and 
I do not think that it can be inferred that 
this speoial remedy was given because there 
was some implied warranty of title at an 
execution sale. 

Again, in the 1908 Code, Order XXI, rule 
92 (3), covers rule 91. Thus an auotion- 
purohaser cannot sue to set aside a sale 
and, unless a sale is set aside, there is no 
remedy even under Order XXI, rule 93. 
There can be no doubt that the earlier 
decisions of the Allahabad High Court, 
oommenoing from the case of Munna Singh 
v. Gajadhar Singh (5), gave a separate right 
of suit. In the case of Sidhesicari Prasad 
Parain Singh v. Mayanond Gir (fi) it was 
held that apart from the Code of I8b2, 
there was no right of suit, but the learned 
Judge appears to have interpreted the case 
quoted as Munna Singh v. Gajadhar Singh 
(5) which in reality allowed a right of 
suit independently of the Code. In the 
case of Nannu Lai v. Bhagwan Das (7) which 
was deoided under the present Code, it was 
held that the auotion-purohaser had no 

(3) 4 B. L- R. F. B. 11: 12 W. R. F. B. 8. 

(4) 17 M. 228; 3 M. L. J. 293; 6 Ind.Dec. (n. s.) 158. 

(6) 5 A. 577; A. \V. N. (1883; 130; 3 Iud. Dec. 

(N*. s.) 491. 

(6) 19 Ind. Cas. 986; 35 A. 419; 11 A. L. J. 606. 

(7) 37 Ind. Cas. 9; 39 A. 114 at p. 115; 14 A. L. J. 

1216. 


right of refund at all, unless the sale was 
set aside and that he had no right of 
aotion apart from the Code of Civil Pro¬ 
cedure. This is the most important decision. 
In the last Allahabad case, Girdhar Das v. 
Sidheshwari Prasad Narain Singh (8), the 
judgment in Mannu Lai v. Bhagiran Das 

(7) was apparently overlooked, and it 
was deoided that a suit lay. However, 
this deoision was made under the Code of 
It82. In the earlier Caloutta oases, it was 
held that suoh a suit oould be brought, 
but the reoent case of Juranu Mahamad v. 
Jathi Mahamed (9) deoided to the contrary. 
The case reported as Prasanna Kumar Bhatta- 
charjee v. Ibrahim Mirza (10), a deoision 
by another Caloutta High Court Bench, is 
not to the point, inasmuch as the Judges 
appear to have been misled by the heidnoie 
of a Bombay ruling, as was pointed out by 
the learned Judge on the Original Side. The 
Madras High Court, generally speaking, has 
adopted the view that no suit lay apirt 
from the Code. The last reported case, 
however, is that of Subb't ReJdi v. Ponnam • 
bala Reddi (II) and here it wa9 deoided 
that in the present oiroumstano39 no suit 
would lie at all. The Bombay Court generally 
has deoided that suoh a suit can be 
brought. The case of Rustomji Ardeihir 
Irani v. Vinayak Gangadhar (12) even goes 
so far as to state that a suit is maintain¬ 
able, and that there is an implied warranty 
at the auotion-sale, but this case wa3 
decided under the Code of 1882 and I 
regard the deoision as of doubtful valae. 

It is tbu9 apparent that the genera 
consensus of reoont opinion in India is that, 

in the absence of fraud or misrepresenta¬ 
tion, no right of aotion either under the 
present Code, or apart from it, is reserve 
to the auction-purchaser, when the judg¬ 
ment-debtor is found to have no saleable 
interest. 

The introduction of section 315 in the 
Codes of 1877 and 1882 was, in my opinion, 
merely a speoial and equitable remedy 
which must be taken advantage of within 
30 days from the date of sale. The reason 
for this brief period is obvious. It *vas 

(8) 44 Ind. Cas. 697; 40 A. Ill at p. 112; 16 A. b 
J. 236. 

(9) 46 Ind. Cas. 783; 22 C. W. N. 760. 

(10) 41 Ind. Cas. 924. 

(11) 49 Ind. Cas. 359; (1918) M. W. N. 65o. 

(12) 7 Ind. Cas. 955; 35 B. 29; 12 Bom. L. R. 723. 
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to prevent prolongation and multiplicity of 
proceedings, and to ensure finality in execu¬ 
tion. Great injustice might be oaused to 
the deoree-holder if, on receipt of the sale- 
proceeds, he should enter up satisfaction of 
his decree. It is conceivable that he might 
lose all his remedy inasmuch as further 
execution proceedings might be barred by 
limitation at the time when a suit to 
recover the purchase money was brought. 
The wording of Order XXI, rules 91, 92 and 
93 of the Code of Civil Procedure, 1903, seems 
to me to lead to ti e inference th\t no suit 
oan be maintained. Mullain the 6th Edition 
of his Code of Civil Procedure at page 574 
would appear to take this view The sole 
remedy to which the purchaser is entitled is 

an order of refund, after he has had the sale 

set aside. 

In conclusion I would say that the 
balance of authority is in favour of there 
being at a Court auction no warranty, express 
or implied, that the judgment debtor has a 
saleable interest, and that baing so, I oan 
only bold that the learned Judge on the 
original side decided this case correctly, and 
that no fuit is maintainable under the 
Code of Civil Procedure, 1903, or independent¬ 
ly thereof. 

Theapjeal will, tl erefere, be dismissed 
vsith costs. 

Appeal dismissed. 


PATNA HIGH COURT. 

Civil Revisions Nos. 107 > nd 124 cf 1919. 

July 8, 1919. 

Ptesert: —Mr. Justice Das. 

Moultt HAMID HASAN— Petitioner in 

No. 107 of 1919 

NIRSU NARA1N SINGH— Petitioner in 

No. 124 cf 1919 
ven us 

SHAHZAD KHAN and another—. 

Opposite Parties in both. 

Contract Act (IX of 1872;, s. 230— Principal and 
agent — Agent, whether liable under contract made on 
behalf of principal — Agency , proof of — Contract, liability 
under — Stranger, whether liable. 

No one is liable on a contract except a party there¬ 
to. [p. 177, col. 2.] 

An agent cannot personally enforce a contract 
entered into by him on behalf of his principal, nor is he 
personally bound by such contract, [p. 177, col. 2; 
ip. 178, col. 1.] 


A finding by a Court to the effect that it is “satisfied 
that the defendant took the articles, a list of which 

was prepared at the time, on hire.lie entered into 

the contract and disclosed the purpose for which he 
took, and the person to whom he sent, the articles” 
is not a finding that he acted as agent in the 
transaction, [p. 178, col. 1.] 

Appeal from a decree of the Subordinate 
Judge, Patna. 

In No. 107 of 1919. 

Mr. Shiv Narayan Bose, for the Petitioner. 

Mr. Ragho Prasad, for the Opposite Party. 

In No. 124 of 1919. 

Messrs. Kulwant Sahay, Rajendra Prasad, 
Rai Guru Saran Prasad aud Ram Prasad, for 
the Petitioner. 

Messrs. Shiv Narayan Rose and Ragho Prasad, 
for the Opposite Party. 

JUDGMENT.—These two revision oases 
arise out of a Small Cause Court suit insti¬ 
tuted by th« opposite party against the 
petitioner in eaoh of these oases and against 
another person against whom no decree 
has been passed by the Court of Small 
Causes. It appears that the opposite party 
birad out certain artioles for the purpose 
of the Chatri Sabba which was held in 
Patna on the 27th August and 9th Decem¬ 
ber 1916. The question for my determina¬ 
tion is, who ia liable on the oontraot. 

The plaintiff in his plaint specifically 
states that he hired out the artioles on the 
personal liability of Moulvi Hamid Hasan 
and defendant No. 2, who has been dis¬ 
missed from the action. He does not 
state that there was any oontraot between 
him and defendant No. 3 at all and as I 
read the judgment of the learned Judge 
of the Small Cause Court, he does not 
find that there was any oontraot between 
defendant No. 3 and the plaintiff. It is, in 
my opinion, well settled that no one is 
liable on a oontraot except a party thereto. 
It is not the plaintiff’s case that defendant 
No. 3 was a party to the oontraot. It ia 
not found by the Court below that defend¬ 
ant No. 3 was a party to the oontraot. 

It is, however, urged on behalf of Moulvi 
Hamid Hasan that he oontraoted merely 
as an agent and, therefore, no deoree oould 
be passed against him and he relies upon 
section 230 of the Indian Contract Aot. 
That seotion, in accordance with the Eng¬ 
lish rule, lays down that an agent oannot 
personally enforoe a oontraot entered into 
by him on behalf of his prinoipal nor is 
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he personally bound by such contr&ot. 
Now, in this oase as I read the judgment, 
there is no finding that Moalvi Hamid 
Hasan entered into the oontraot as agent. 
The finding upon whioh the learned Vakil 
appearing on behalf of Moulvi Hamid 
Ha9an relies is this: “l am satisfied that 
defendant No. 1 took the articles, a list of 
whioh was prepared at the time, on hire 
for the Sabha. He entered into the 
oontraot and disclosed the purpose for 
whioh he took, and the person to whom 
he sent, the artioles and paid Rs. 140.” 
In my opinion it does not amount to a 
finding that defendant No. 1 aoted as an 
agent in the transaction. I hold that upon 
the plaint itself and upon the finding of 
the learned Judge of the Small Cause 
Court he was wrong in passing a decree 
against defendant No. 3. Civil Revision 
Case No. 124 of 1919 mu9^, therefore, be 
allowed with costs, whioh 1 assess at two 
gold mohurs, to be paid by the plaintiff. 
I further hold that Moulvi Hamid Hasan 
is liable on the oontraot into whioh he 
entered with Shahzad Khan. 

Civil Revision Case No. 107 of 1919 
must accordingly be refused with costs, 
whioh I assess at two gold mohurs. 

Civil Revision No. 124 of 1919 allowed; 

Civil Revirion No. 107 of 1919 dismissed. 


COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Second Appeal Petition No. 18 of 1918-19. 

January 21 & 26, 1919. 

Present: —Mr. Lovett, S. M., and Mr. Ferard, 

J. M. 

CHAB NATH— Defendant—Appellant 

versus 

DEBI PRASAD and others — Plaintiffs— 

Respondents. 

A(jra Tenancy Act (U.P.II of 1S0O, ss. 25(4), 
66 ( 1 )— Joint tenants , male and female—Female 
tenancy—Power of Court to grant time for ejectment 
of sub-tenant — Discretion, exercise oj—Appellate Court, 
interference by. 

The mere fact that one of sovoral joint tenants of 
a holding is a female is not sufficient to constitute 
it a female tenancy within the meaning of section 25 
(4) of the Agra Tenauoy Act, [p. 178, col. 2,] 


[191& 


The power to grant time under section 66 (1) of 
the Agra Tenancy Act to tenants to eject sub-tenant^, 
is discretionary with the Court and, when judicially 
exercised, will not be interfered with in -appeal, [p. 
178, col. 2.] 

Second appeal from the order of the Com¬ 
missioner, Allahabad Division, dated the 
19th Ootober 1918, in the oase of ejectment. 


JUDGMENT. 

Ferard, J. M. — The facts of the oase are 
admitted and are simple. The defendants- 
appellants are joint ex proprietary tenants, 
three males and one female, a widow. They 
have sub let their holding for longer than 
the five years allowed under section 25 (1) 
Tenancy Aot. The first Court dismissed the 
respondent-landlord’s suit to ejeot them 
under seotion 57, his reason being that one of 
them is a female who under seotion 25 (4) 
may sab let as long as she lives. The Com¬ 
missioner in first appeal holds that it is not a 
female tenancy oovered by seotien 25 (4), as 
three of the four joint tenants are able- 
bodied males. Counsel are not able to show 
me rulings on the subject and the point does 
not seem to have hitherto oome before the 
Board for decision, bit I am of opinion that 

fKo • • • ‘ L 1 




Two points of view present themselves on 
the wording of seotion 25 (d). On the one 
side it may be urged that though there are 
three male co-sharers in the tenancy with 
her, the lady’s interest extends to every 
part of the holding and that it should, there¬ 
fore, be regarded as the holding of a feroa e - 
On the other side, it may be said that t e 
protection of seotion 25 (d) is merely beoause 
females cannot cultivate themselves and was 
never intended to cover a case like this when 
three of the four tenants are males who oan 
perfectly well do so. The latter view shooi , 
in my opinion, prevail, the intention o 0 
law being restriot sub-lettmg and on y o 
protect, under section 25 id), tenancies 
when the tenant is physically incapable o 
personal cultivation. 

So far, therefore, I agree with the Com¬ 
missioner, but I do not agree with him m 
not allowing the benefit of seotion 6o { 
and giving time to the tenants to eject t e 
sub tenants. The power to give time ia 
discretionary with the Coart, and Appel a 
Courts are against interference with t is 
discretion when it has been judicially exer 
oised. There are rulings to this effect, but m 
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a reo9nt case of 1918, Radhey SK\<nn v. Biha r i 
LjI (l), the Hon’ble High Court has held 
that when the discretion has not been judicial¬ 
ly exeroised, it is open to an Appellate Court, 
to interfere. The Commissioner has given 
no reason for not allowing the discretion; he 
remarks: I see no reason to allow the bene¬ 

fit of section 66; there are no extenuating oir- 
onmstances that I can see.” It is dear he did 
not scrutinize the circumstances; it is qui^e 
possible that the sub-letting may have 
been due to the appellants thinking that 
section 25 ('/) permitted them to sub let, and 
I have little doubt that if he had considered 
this point, as I think he should have done, 
the Commissioner would have given a locus 
pcenitentiw before ejecting ex proprietary 
tenants. 

I would, therefore, allow the appeal and 
modify the orders of the Commissioner. I 
would give the benefit of seotion 66 (I) to 
aopellants. I would maintain the deoree of 
ejeotment but direot that the deoree be not 
exeouted, except as regards costs, against the 
appellants, if within three months they eject 
the sub tenants and resume personal occupa¬ 
tion of the holding. I would give respond¬ 
ent his costs throughout. 

Lovett, S. M.—I agree 

Appeal allowed. 

(1) 4S Ind. Cas. 478; 16 A. L. J. 592; 40 A. 558. 


LAHORE HIGH COURT. 

MlSCULLANEODi SECOND CiVIL APPEAL No. 344 

OF 1919. 

May 16, 1919. 

Present :—Mr. Justice Bevan-Petman. 
ATTAR SINGH— Plaintiff—Appellant 

versus 

KARM CHAND and others—Defendants— 

Respondents. 

Civil Procedure Code (Act V of 1908J, 8. 115, O. XLI , 
rr. 18, 19— Appeal —Non-payment of process-fees — 

Appellate Court, duty of—Order dismissing appeal for 
non-payment of process-fees, whether appealable — 
Revision. 

No appeal lies against an order passed under 
Ordor XLI, rule 18 of tho Civil Procedure Code, 
[p. 179, ool. 2.] 


In order to bo able to avail itself of the provisions of 
Ordor XLI, rule 18, of tho Civil Procedure Code, it is 
tho duty of tho Appellate Court to fix a date by 
which the process-fees aro to bo paid [p. 180, col. 1.] 

The appellant filed an appeal in tho Court of tho 
District Judge and was ordered, at the time tho dato 
of the hearing was fixed, to pay tho amount of tho 
process-fee, which not having been paid even on tho 
date of the hearing, tho appeal was dismissed. IIo 
appealed to the High Court; 

Held, (1 ) that no appeal lay. [p. 179, col. 2.] 

(2) that inasmuch as tho appellant had not pleaded 
that tho non-payment was due to tho fact that ho 
had not been directed to pay by any fixed date, this 
was not a fit case for tho exercise of the discretionary 
powers of revision, [p. 180, col. 1.] 

Miscellaneous second appeal from the 
order of the Distriot Judge, Jullundur, 
dated the 22nd November 1918, affirming 
that of the Muosif, 1st Class, Julluodur, 
dated the 29th May 191S, dismissing the 
claim. 

Mr. Gopjl LjI, for the Appellant. 

Mr. Kanwar Narain, for the Respondents. 

JUDGMENT.—The appellant had institut¬ 
ed an appeal in the Court of the Distriot 
Judge at Jullundur, and though a very long 
period wa9 given for the hearing of the 
oa 9 e, he paid no process-fees to have 
notice served on the respondents. On the 
date fixed for the hearing the appeal was 
dismissed on aooount of the said default, 
presumably under Order XLI, rule 18, of 
the Code of Civil Procedure. The appel¬ 
lant made no application under rule 19 
of the same Order and has appealed to this 
Court. A preliminary objection is taken 
that no appeal lies. Though this appeal 
purports to be one under Order XLIII, 
olause (0, which relates to an order passed 
uuder Order XLI, rule 19, it is dear that 
no order was passed under that rule and 
the appeal is really one against an order 
passed under rule 13. The proper remedy 
was an application under rule 19, but this 
was not made. No appeal lies to this 
Court from an order uuder rule 18 and 
it is admitted that the order is not a 
deoree. 1, therefore, hold that no appeal lies, 
but 1 prooeed to hear ths oase on revision. 

Toe usual praotioe in the subordinate 
Courts is for the Clerk of the Court to give 
a date by which the process fees for 
serving the respondent with notice of the 
appeal is to be paid into Court. Such 
aotion by a ministerial offiaer of the 
Court is authorised iu this respect and must 
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be regarded as an act of the Court. In 
the present ease the appellant was directed 
to pay in the amount of the process-fee 
but no date was fixed by whioh the appel¬ 
lant had to make the payment. 

Order XLI, rule 18, provides that tha 

Court may dismiss an appeal when on the 

date fixed for the hearing it is found 

that the notice to the respondent has not 

been served in consequence of the failure 

of the appellant to deposit, within the 

period fixed, the sum required to defray the 

oost of serving the notioe. In order to 

enable the Appellate Court to avail itself 

of this provision a date must have been 

fixed by whioh the process-fee was to be 

paid. This was the view taken of the law 

m Purshadee Lall v. Umbilci Pershad Lai (l). 

Though this decision was not given under 

the present Code of Civil Procedure, the 

law on the subject has not been altered. 

In fact a reference to the previous Codes 

makes it more clear that it is the duty 

of the Appellate Court to fix a date by 

which the process.fees are to be paid 

Section 2 of Act XXIII of 1861 is as* 
follows :— 

“ Every process required to be issued 
under Aet VII[ of 1859 shall be served 
at the expense cf * * * and the sum re- 
quired to defray the oosts of suoh service 
shall be paid into the Court before the 
process is issued within a period to be 
fixed by the Court issuing the process.” 

The alteration in the language of the 
subsequent Codes has not altered the meaning. 

In the present case the appellant was 
ordered at the time the date of the hearing 
was fixed to pay the amount of the process- 
fee. He certainly realised that he had to 
pay the fee before the date of hearing. The 
most that he can claim is that he wa<» 
allowed time up to the date of hearing. Even 
on the date of hearing the prooess-fee had 
not been paid and he did not plead that 
the non-payment was due to the fact that 
he had not been directed to pay by any 
fixed period. It may be contended that he 
was given the whole period. However that 
may be, this is not, in my opinion, a fit 
case for the exercise of the discretionary 
powers of revision of this Court. The 
appeal is dismissed with oosts. 

... _ Appeal dismissed, 

(1) II W. R. 290, 3 B. L. R. App. 25 



CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees Nos. 123 

a*d 555 of 1917. 

November 23, 1918. 

Present'. —Justice Sir Ernest Fletcher. Kt , 
and Mr Justice Walmsley. 
MONMOTHA NATHSANTRA MADAK— 
Defendant No. 1— Appellant 

versus 

Raja PEARY MOHAN MUKERJEE and 
others — Plaintiffs—Respondents. 

Transfer of Property Act (IV of 1882^, s. 106— 
Landlord and tenant—Tenant of homestead land, 
holding over —Notice, period of, necessary. 

Where a tenant for a term of yoars of homestead 
land situated in a town holds over on the torms of 
the expired lease, the tenancy may bo determined by 
reasonable notice or by a notice on the terms of the 
expired lease. 

There is no authority for the proposition that a 
tenant of homestead laud holding over is entitled 
to six months’ notice expiring at the end of a year of 
the tenancy, [p. 181, col. 1 ] 

Appeals against the decrees of the Sab- 
ordinate Judge, 1st Court, Hooghly, dated the 
2nd November 1916, affirming that of the 
Munsif, 2nd Court, Serampore, dated the 

30th April 1915. 

Babas Biraj Mohan Mozumdar and Romendra 
Mohan Mozumdar , for the Appellants. 

Babas Mohendra Nath Roy and Haradhan 
Chatterjee, for the Respondents. 

JUDGMENT. 

Ne. 123 of 1917. 

This is an appeal against the decision 
the learned Subordinate Judge, 
Hooghly, dated the 2nd November 1916, 
affirming the decision of the MuDsif 
of Serampore. The plaintiff sued to recover 
possession of certain property. The property, 
whioh is paid to be homestead land, is in a 
town. The defendant No. I had been a 
tennant of this land for maDy years. He 
held, first of all, under two leases for a - 
period of ten years each. Then be held over 
and has been holding over on the terms 
of the expired lease, so far as they are 
applicable to the tenancy created by the 
holding over. The view of the appellant 
is that he is entitled to a notioe of six 
months expiring at the end of a year of 
tenancy. He has got no such right at all. U 
the case is governed by the general law, then 
as regards the homestead the tenancy would 
bepn'ma facie the tenancy of a monthly tenant 
capable of being determined with a 15 days 
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notice. If it is not, then the terms of the 
oontraot so far as they are applicable, 
mast be taken to apply to the present 
oase. The expired lease contained a proviso 
that the landlord might re-take possession 
on three months’ notice. As a matter of fact, 
a six months’ notice was served on the 
defendant. Saoh a notice was not provided 
for by the oontraot and the notice given in 
this oase, which in fact extended over a 
period of six months, oannet b9 said to be 
unreasonable. No authority ha9 been shown to 
suggest that a tenant holding over is entitled 
to a six months’ notice expiring at the end 
of a year of tenancy. That would mean 
that a tenant who holds over for a week 
would be entitled to hold over for a year. 
The view of the appellant’s Vakil is that 
notice expiring at the end of a year 
of tenaooy means that the holding over 
must be at least for one year or so. There 
is nD support to suoh a proposition either 
in the text books or ia the reports of 
oa963. The only provision is that the notioe 
must be reasonable. Th9 defendant No. 1 
was only entitled to a three months’ notioe 
under the terms of the contract bub, as a 
matter of faot, a six months’ notioe wa9 
serval on him. There i9 no reason to inter¬ 
fere with the decision of the learned Sub¬ 
ordinate Judge in this oase. The present 
appeal, therefore, fails and must be dismissed 
with costs. 

No. 555 of 1917. 

This appeal is not pressed and is accord¬ 
ingly dismissed with oosts. 

Appeals dismissed. 


PATNA HIGH COURT. 

Second Civil Appeal No. 127 of 1918. 

June 23, 1919. 

T resent: —Mr. Justice Das. 

KARIM AN AHIR and others—Plaintiffs 

—Appellants 
versus 

NIRMAL KUMAR and another - 

Defendants - Respondents. 

Bengal Village Chaukidari Act (VI B. C.oJ 18 0), 
*• f>l —Bengal Tenancy Act (VIII B C. of 1^85^, s. 
181—Chaukidari chakran lands — Zemindar, title of, 
accrual of —Chaukidar, whether liable to be ejected — 
Occupancy rights , whether can be acquired in chakran 
lands. 


Inasmuch as chakran lands are hold on condition 
of service, a chaukular in occupation of such lands 
cannot acquire a right of occupancy therein, [p. 183, 
col. 2.J 

A chaukidar, so long as ho perforins the duties of 
his office, is not a trespasser and is not liable to bo 
ejected from such lauds, [p. 183, col. 1.] 

The title of a Zemindar to chakran land is always 
there and remains unaffected by the fact that such 
land is appropriated to the maintenance of an officer 
who performs the duties of village watchman. 
Upon the transfer of such land to the Zemindar, it 
is at his disposal, and may he treated by him as 
his mal land or zerait land, hut once he elects to treat 
the land as his mal, he cannot afterwards say it is 
his zerait land. [p. 182, col. 1.] 

Appeal from a decision of the Subordinate 
Judge, Shahabad, date I the 20th September 
1917, reversing that of the Munsif, 3rd Court, 
Arrah, dated the 18th November 1916. 

Mr. Ambika Prasad Upadhya, for the Ap¬ 
pellants. 

Mr. Sushil Madhab Mullick , for the Re¬ 
spondents 

JUDGMENT.—The question which I 
have to determine in this appeal is whether 
the appellants have aiquirei a right of 
oooupanoy in Khasra plot No. 434. The 
lower Appellate Court has oome to the 
conclusion that the appellants are the tenants 
in respect of the plot No. 4.31, but that 
they have not acquired a right of oooupanoy 
therein. In the result, the lower Appellate 
Court refused to make a declaration that 
plot No. 431 is the guzashta land of the 
plaintiffs appellants, buc did make a 
declaration that the plaintiffs are the 
tenants in respeot of plot iNo. 4i4 and 
are entitled to remain in possession thereof. 
The plaintiffs have appealed, and on their 
behalf it has been argued that the lower 
Appellate Court should have held that 
they have acquired a right of oooupanoy 
in respeot of plot No. 434. The respond¬ 
ents have filed a cross appeal and they 
challenge the finding of the lower Appellate 
Court that the appellants are their tenants 
in respeot of that land. 

It will be convenient to deal with the 
cross-appeal first. The lower Appellate Coart 
has ariived at the following findings of 
faots: — 

(1) The disputed land is chaukidar 1 
chakran land. 

(2) The plaintiffs’ father was the chaukidar 
in possession of the land in dispute, but 
(hat the defendants have accepted rent from 
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and have treated him and the plaintiffs as 
their tenants. 

(8) There were resumption proceedings in 
respect of the land under the Chaukidari Ao f , 
and the Government transferred the Ian:! to 
the defendants. 

It was argued on behalf of the respond¬ 
ents that on these findings the lower 
Appellate Court should have held that the 
plaintiffs are mere trespassers and are liable 
to be ejeoted as such. They contend that 
they are not hampered by any recognition 
of tenancy before the resumption proceed¬ 
ings. inasmuoh as their title to the land 
accrued only after the resumption proceed 
ings, when the Government transferred 
the land to them. They say that upon 
such transfer they were entitled to hold 
the land as their zerait land, and that 
they were at liberty to do so, notwith¬ 
standing the faot that they may have 
recognized the appellants as their tenants 
at a time when they had no title to the land. 

This argument, in my opinion, is entirely 
unfounded, for it rests on the fallacy that 
the title to the land in dispute aooraed to 
the defendants upon transfer of the land 
to them by Government. The nature of 
chaukidari chakran lands was the fabject 
of very careful investigation in the case 
of Jcyfoshen Mookerjee v. Collector of East 
Burdcun and Brijo Roy Thareedir (I). That 
oase has always been reoognised as establish¬ 
ing that the title of the Zemindar to the 
chakran land was always there and that 
it remained unaffected by the faot that 

such land was appropriated to the mainten¬ 
ance of an officer who performed, and was 
liable to perform, duties as a village 
watohman. Originally these duties were 
rendered solely to the Zemindar, who, 
instead of paying wages to the chaukidar, 
made a grant of some land to the chiuhidai 
for his maintenance. It was reoDgnizsd la f er 
that the general publio as well ai the 
Z3raindar was interested in the'r service^, 
and, therefore, by various Regulations the 
chaukidars were made removeable by the 
the Magi itrate, bat, as the Judicial Com¬ 
mittee p-"*nfcs out, there is ‘nebbing io 
these Regulations which takes from the 
Zemindar the right of nomination of the^e 
officers, or which deprives him of the pow t r 

(1) 10 M I. A 16; t \V. R P. C 26; 1 Suth P. C. J. 
642j 2 Sar. P. 0. J. 54; 19 E. R. 979. 


of himself removing them and appointing 
other 6t persons in their stead, and nothing 
whioh deprives him of the right of requiring 
from the chaukidar such services as be 
was bonid by law or usage to render to 
the Zemindar.” It must also be remembered 
that by eeotion 41 of Regulation VIII of 
1791, the whole of these chakran lands 
were deolared as annexed to the malguziri 
lands and responsible for the publio revenue. 
In other words, the antecedent title of the 
Zemindar in these lands was recognized in 
the Regulation of 1793, and, in my opinion, 
having regard to that Regulation and the 
long series of oases decided by the Calcutta 
High Court 'see hazi Newaz Khola v. Ram 
Jadu Bey { 2)] it is no w too late in the day to 
argue that the title of the Zemindar to these 
lands accrues only on the transfer of fuoh 
lands to the Zemindar after the resumption 
proceedings. 

It «as argued, however, on the basis of 
Shaikh Jonah Ali v. Rakihuddin Mallik (3), 


that upon the transfer of such land to the 
Zemindar, suoh land was at the disposal of 
the Zemindar, and oould be treated by him 
either as his mal land or zerait land. 


That undoubtedly is so, but, in my opinion, 
having elected to treat the land as his mal 
land, he cannot turn round and Fay: The 


land is now at my disposal, and I shall 
treat it as my zerait land.” The argument 
would have g»eat force if it oould be shown 
that he had no title to the land at the 
lime when he treated it as his mal land. 
But that is not my view, and I am eupporte 
by the language employed by the Legislature 
in seoh'on 51 of the Village Chaukidari Act, 
where the Legislature has said as clearly 
as it knows how to say that the transfer 
to the Zemindar will be subject to al 
contracts made before suoh transfer by 
virtue of whioh any person other than 
the Zemindar may have any right to such 
land. In my view, section 51 of the y illage 
Chaukidari Act reoogn’zss two principles 
whioh are absolutely destructive of the 
elaborate argument advanoed before Mr. 
Mull ok on behalf of the respondents. It 
reoogo zed, first of all, the antecedent tide 
of the Zamindar to these lands, and it 
recognizes, secondly, the validity of t 0 
antecedent contracts entered io ft o by the 


(2) 34 C. 109: 11 C. vv. N. 201; 5 C. L J. 31. 
(3; 9 C. W. N- 571} 1 o. L. J. 3Q3. 
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Zemindar respecting these lands. Contract 
of tenancy is one of the oonfcraots within the 
scope of section 51, and, therefore, l am 
of opinion that the lower Appellate Court, on 
the facts found by it, was right in coming to 
the conclusion that the appellants were not 
trespassers and were not liable to be ejected 
as suoh. 

» I will now deal with the appeal. A 
right of oooupanoy is purely a statutory 
right, it is not a contractual right. There¬ 
fore, a right of oooupanoy is not saved by 
section 51 of the Village Chaukidari Aot. 
But the appellants argue that they have 
been in occupation of the land in dispute as 
tenants for over twelve years, and, therefore, 
they have acquired a right of oooupanoy 
by Statute. In my opinion, this argument 
is not well founded. A right of oooupanoy is 
a right conferred by the Bengal Tenancy Aot, 
and seotion 181 of that Aot provides that 
nothing in that Aot shall a'Teot any 
incident of a ghatwali or other service tenure. 
It is true that the incidents of a ghatwali 
or other service tenure are not dealt with 
in the Bengal Tenanoy Aot, but if it 
can be established that one of the incidents 
of a service tenure is that rights of occupancy 
oannot be acquired therein, then there cannot 
be any doubt that a right of oooupanoy, 
being a right conferred by the Bengal 
Tenanoy Aot, oannot be aoquired in the land 
in dispute. 

It seems to me that on principle a 
chaukidar oannot acquire a right of oooupanoy 
in chakran lands. Ohdkrin lands are held 
on condition of service, a* d oocasonally 
a small rent is also paid by the chaukidar. 
Now, if it were possible for him to acquire 
a right of oooupanoy in suoh land, he 
oould after twelve years’ possession refuse 
to performany services and yet claim to retain 
the land. The question was raised in the 
case of Hurrogobind Uaha v Ramrutno Dey 
(4) but was not deoided. But Garth, C. J., 
in that oase said: “We are very much 
disposed to think that if the defendants 
held by a service tenure they ooull not 
aoquire a right of occupancy. However. it 
is not necessary to deoide that point in 
this oase.” But in the oase of TJpendra 
Nath Hazra v. Ram Nath OhiwdKry (5) 
Maolean, 0. J., he'd that a right of occupancy 

(4J 4 0. 67: 2 Ind. Dec. (N 8.) 41. 

(5) 33 0, 630, 


oould not be aoquired in a service tenure. 
He said: “I think that upon principle, having 
regard to the nature of ghatwali lands, the 
acquisition of oocupanoy rights in these 
lands is inconsistent with the incidents of 
suoh tenures; and this view gains support 
from seotion 181 of the Bengal Tenanoy 
Aot, which seems to me to be inconsistent 
with the view of the acquisition of suoh 
rights in ghatwali lands. This conclusion 
seems to be in accordance with Mr. Justice 
Mitra’s view on the point expressed in 
the oase cited, that any suoh right is not 
susceptible of acquisition in the ghatwali 
lands.” In my opinion, it is dear both 
on principle and authority that so long 
as the lands retained the character of 
chakran lands, the appellants oould not 
aoquire a right of oooupanoy in suoh lands. 

I think, therefore, that, upon the facts 
found by the lower Appellate Court, it 
was right in ooming to the oonolusion 
that the appellants have not aoquired a 
rignt of oooupanoy in plot No. 434 Both 
the appeal and oross*appeal, therefore, fail 
and they must each be dismissed with costs, j 

Appeal dismissed. 

COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Second Appeal Petition No. 13o of 1917-18. 

April 7, 1919. 

Present: — Mr. Ferard, S. M., and Mr. Hopkins, 

J. M. 

KALICHARAN RAI — Appellant 

versus 

SHEIKH SAKHAWAT CHAUKIDAR- 

Respondent. 

Civil Procedure Code (Act V of 1908^, 0. XXIII, 
r. 1 (1). construction of—Withdrawal of suit — Co¬ 
plaintiff, whether can withdraw. 

Per Ferard, S. M. —Rule 1 (1) of Order XXIII of tho 
Civil Procedure Code should bo construed according 
to its strict wording. Quo of several co-plaintifFs, 
when they have embarked upon a joint suit, cannot 
withdraw from tho suit without the consent of tho 
others, [p. 184, col. 1.] 

Per Hopkins, J. M. —Tho moaning of rule 1 (I) of 
Order XXIII, Civil Procedure Code, is not clear, but 
the idea underlying it is that no person can be 
forced to prosecute legal proceedings against his will, 
or prevented from withdrawing from them: but, 
once a person has withdrawn from a suit, ho ought 
not to bo allowed to renew it without good causo 
shown for the withdrawal, [p. 181, col. 2.] 

Second appeal from the order of the 
Commissioner, Gorakhpur Division, dated! 
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the 16th August 1918, in the case of eject 
ment. 

JUDGMENT. 

Ferarp, S. M—( March 7, 19i9). —The 

faots are not in dispute. The appeal is on a 
single point of law. The whole body 
of oo sharers to whom respondent is 
liable to pay rent sued to ejeot him. 
Before the proceedings terminated one of 
them withdrew. The Commissioner in first 
appeal has dismissed the suit of all of 
them. The appellant, one of them, argues 
that under rule 4, Order XXIII, Civil Pro¬ 
cedure Code, one of several oo plaintiffs 
oannot withdraw without the consent of 
the others. The Commissioner, as set out 
in his judgment, does not give this wide 
interpretation to the rule. 

It is, however, the plain meaning of the 
words as they stand and is the view taken 
in the note on page 410 of Agarwala’s Ten¬ 
ancy Act, 5th Edition (note under section 194, 
Tenanoy Aot). 

In Petition No. 73 of 1915 16, Musammat 
Bitto v. Ramsidh , the point came up before 
the late Junior Member, Sir J. Campbell, 
who wrote: Two oo sharers issue a ootioe 
for ejectment but only one of them now 
wishes to carry it out. The other has 
compromised with the tenant. It is quite 
clear that the tenant oannot be ejected 
under such oiroumstanoes. 1 uphold the 
Commissioner’s order and dismiss this appeal 
with oosts.” 

This, however, was an Oudh oase and it 
was only a notice and not a suit for eject¬ 
ment, so no question of the limits of rule 
1 (1), Order XXIII, came in. 

I have looked up Woodroffe and Ameer 
Ali’s Civil Procedure Code and find nothing 
useful on the point. 

I. would construe the rule in its strict 
wording. One of several co-plaintiffs, 
when they have embarked on a joint suit, 
cannot withdraw without consent of the others. 

I have considered whether there will be 
any subsequent difficulty in carrying out 
execution of deoree of ejeotment if the with¬ 
drawing party refuses to join. There will not: 
Order XXI, rule 15. 

I would allow the appeal, set aside the 
Commissioner’s appellate order and restore 
the order cf the Assistant Collector 
deoieeing ejeotment. Parties to pay their 
own costs, 
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Hopkins, J. M.—l regret that I am 
unable to agree with my colleague in this 
oase. Rule 1(1), Order XXIII, of the Civil 
Procedure Code, allows a plaintiff to with¬ 
draw his suit without any permission. 
Clause (2) says that the Court may in 
certain oiroumstanoes give a plaintiff per¬ 
mission to withdraw with liberty to insti¬ 
tute a fresh suit. Clause (4) says that 
nothing in this rule shall be deemed to 
authorise the Court to permit one of 
several plaintiffs to withdraw without the 
consent of the others. The word perm.it % I 
think, refers to the permission to be given 
under olause (2), as no permission is required 
under clause (J ). 

Ameer Ali and Woodroffe (page 1073) 
describe the effect of olause (4) as 
follows:—‘ This does not permit one of the 
plaintiffs withdrawing without permission to 
bring a fresh suit, even though the co-plaintiff 
do not oonsent.” 

Agarwala on page 410 is referring to 
suits for money under section 194 (3) of the 
Tenanoy Aot. He says that a suit for 
ejeotment is outside the scope of the olause: 
but when all have joined in a suit, the 
subsequent withdrawal of one of them will 
not debar the others from obtaining a 
deoree. He quotes Dicarkanath Rat v. Kali 
Chander Rai (i). I have referred to that oase 
and I find that what was ruled there was 
that in a suit for ejeotment in Bengal in 
1885 when one plaintiff withdrew, the re¬ 
maining plaintiffs could get a deoree for 
possession of their share of the estate. The 
words Italicised should be added after the 
word deoree in Mr. Agarwala’s description 
of the oa6e. The ruling, however, relates 
only to Bengal. But whatever may be the 
oase there—in the Agra Province posses¬ 
sion in an ejeotment suit oannot be given in a 
portion only of the holding. 

The meaning of the rule in Order XXIII 
is not clear, but I think the underlying idea 
is that no person can be forced to prosecute 
legal proceedings against his will, or pre¬ 
vented from withdrawing from them but 
that when once a person has withdrawn from 
a suit, he shall not be allowed to renew 
it without good oause shown for the with¬ 
drawal. 


INDIAN OASES. 


(1) 13 C. 76} 6 Ind. Dee. (s. 8.) 54*. 


V*l. Lll] INDIAN OASKG. 

LAL N1LMANI NATH SAHI t\ BALDEO DAS BISTA. 



By tj? Odd at. — 4s members do not 
oonour in accepting the appeal, the lower 
Court’s order mast stand. The appeal is, 
therefore, dismissed, parties paying their own 
costs. I do not give respondent his costs, 
as his mutability ha9 oau9ed this extra 
litigation. 

Appeal dismissed. 


PATNA HIGH COURT. 
Miscellaneous Civil Appeal No. 16 of 1919. 

January 31,1919. 

Present :—Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Coutts. 

LAL NILMANI NATH SAHI— 

Appellant 

versus 

Rat Bahadur BALDEO DAS BISTA 

—Respondent. 

Civil Procedure Code (Act V of 1903,1 s. 151, 0. XLI, 
r, 5— Chota Nagpur Tenancy Act (VI D. C. of 1908), ss. 
215 (3), 224, 229 —Appeal to High Court under Chota 
Nagpur Tenancy Act—Stay of execution—High Court, 
power of, to stay execution. 

The provisions of the Civil Procedure Code as to 
stay of proceedings do mot apply to cases under the 
Chota Nagpur Tenancy Act, but, as that Act gives 
a right of appeal to the High Court, the Court has 
inherent jurisdiction as a Court of Appeal, where an 
appeal lies to it, to stay proceedings as ancillary to 
its powers as the appellate authority to reverse an 
order of an inferior Court. The jurisdiction, 
however, should be exercised sparingly and only in 
cases where it is manifest that justice demands such 
an exercise, [p. 186, col. I.] 

Mr. Atul Krishna Roy, for the Appellant. 

Mr, P. R. Pas (with him Mr. Sailendramth 
Palit) t for the Respondent. 

JUDGMENT. 

Miller, C. J.—This is an application 
asking for a ptay of execution on behalf 
of the appellant in an appeal brought 
under seotion 215 (3) and section 224 of 
the Chota Nagpur Tenacsy Act. The 
appeal is from a decision of the Deputy 
Collector, acting with the powers of a 
Deputy Commissioner, ihe amount in dis¬ 
pute being over Rs 5,000, and objection 
is taken that this Court has no jurisdiction 

under the provisions of the Code of 


Civil Procedure to exercise its powers of 
stay. Now, it must be conceded that the 
Civil Procedure Cede does not apply to 
oases except oases tried by the Civil 
Courts save in so far as there is any 
express provision in the Civil Procedure 
Code itself, and the question which we have 
to determine is whether, under the Chota 
Nagpur Tenanoy Aot, this Court is granted 
those powers of staying proceedings men¬ 
tioned in Order XLI, rule 5 of the 

Civil Procedure Code. Seotion 229 of the 
Chota Nagpur Tenanoy Aot provides that 
the provisions of seotion 561 of the Code 
of Civil Procedure (now Order XLf, rule 
22) which applies to cross-objections ’shall 
so far as applicable, apply to all appeals’ 
under this Aot from decisions of the 
Deputy Commissioner, and sections 215 to 
229 deal with appeals in suits under the 
Aot itself. Seotion 224 provides that cer¬ 
tain appeals shall lie from the Deputy 
Commissioner or the Deputy Collector, 
where the amount in dispute exceeds 
Rs. 5,000, to the High Court, but no 
provision is made in the Aot applying 
Order XLI, rule 5 of the Civil Procedure 
Code, to oases under the Chota Nagpur 
Tenanoy Ac*. Certain provisions of the 
Civil Procedure Code are applied to the 
trial of cases under that Ao^, and the 
Local Government has power to make 
rules and prescribe the procedure to be 
followed. That appears from seotion 264, 
whioh provides that the Local Government 
may make rules to carry out the objeots 
of this Aot, and, in particular and without 
prejudice to the generality of sub seotion 
(1), the Local Government may make 
rules in a great number of oases amongst 
others to prescribe tho procedure to be 
followed and the information to be given 
by any party or applicant in any proceed- 
ing under this Aofc and seotion 265 

provides, in subsection (1), that the 
Local Government may, with the previous 
sanotion of the Government of India, make 
rules for regulating the procedure of the 
Deputy Commissioner in matters under 
this Aot for whioh a procedure i 8 not 
provided hereby; and may, by any such 
rale, direct that any provisions of the 
Code of Civil Procedure shall -apply with 
or without modification to all or any 
olasses of oasee before the Deputy Commie. 
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sioner, and sob aeoliou (3) which is import¬ 
ant provides that, until rules are made 
under sub-section (1), which I have just 
referred to, and subjeot to those rules 
when made and to the other provisions of 
the Act, the provisions of the Code of 
Civil Procedure relating to certain matters 
which are described under headings (a) to 
(k) shal 1 , so far as may be, and, in so 
far as they are not inconsistent with this 
Aot, apply to all suits, appeals and pro¬ 
ceedings before the Deputy Commissioner 
under this Aot and to all appeals from 
decisions passed in suoh suits or proceed¬ 
ings Now, the Lnoal Government, in fact, 
has made no provision for making rules 
for regulating the procedure and, therefore, 
under sub section (.3) of seotion 265, the 
orly rules whioh apply are those mention¬ 
ed in that sub seotion and those rules 
whioh are enumerated, as I said, under 
the headings (a) to ( k) do not include the 
powers of the Court to stay proceedings. 
Therefore, it appears to me that as the 
Civil Procedure Code dees not in itself 
apply to oases of this sort, and as the 
Chota Nagpur Tenanoy Aot whioh alore 
gives a right of appeal to the High 
Court, although it prescribes tha procedure 
to be followed, does not incorporate in 
that procedure the provisions of Order XLI, 
rule 5, cf the Civil Procedure Code, that 
the right of the High Court to stay 
proceedings in oases of this nature cannot 
be exercised under the Civil Procedure 
Code. The matter, however, is not of very 
great importance in this oase, because it 
seems to me quite dear that the Court has 
inherent jurisdiction as a Court of Appeal 
where an appeal lies to the High Court, 
to stay preoeedirgs in the lower Court as 
ancillary to its powers as the Appellate 
authority to reverse an order of the inferior 
Court. That doctrine was laid down 
in Panchanan Singha Roy v. Divarka Nath 
Roy (1) and again in Balhishen £ ahu v. 
Khugnu (2). At the same time, I think 
that this right of staying execution in 
oases under appeal should bs exercised 
sparingly and only in oases where it is 
manifest that justice demands suoh an 
exercise. We are prepared, therefore, to 

(1) 3 C. L. J. 29. 

jfi) 31 C. 722j 8 Q. W. 572 


hear the applicant in this case and to 
consider whether there is any real ground, 
upon whioh he is justified in asking us for a 
stay of execution. » 

CourTi, J.—I agree. 1 

Order accordingly. 


COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Second Appeal No. 92 of 1917-18 
March 6, 1919. 

Present: —Mr. Ferard, S. M. 

RAM JATAN SHUKUL -Appellant 

versus 

RAMA PRASAD SHUKUL— 

Respjnde *t. 

Agra Tenancy Act (II of 1901J, s. 22 (c)—Occu¬ 
pancy holding — Succession—Collateral assisting in 
cultivation — Co-sharer—Right of such collateral to 
inherit. 

A person, collaterally related in the male line to 
an occupancy tenant, who assists in cultivating the 
land is a co-sharer in the cultivation, and on the death 
of the tenaut is entitled, under section 22 (e) of the 
Agra Tenancy Act, to inherit his occupancy rights, 
his right being in no way affected by any proceedings 
of the landlord against a person who has no rights 
in the holding. 

Seooud aDpeal from the order of the Com¬ 
missioner, Gorakhpur Division, dated the 
22nd Maroh 191S, in the case of determina¬ 
tion of rent. 

JUDGMENT. —It would have saved trouble 
if the respondent Ramprasad had been 
made a party in the suit of 1915. As he was 
not, the Commissioner is quite right in holding 
that it does not operate as res judicata against 
him. 

On the merits, and I have gone through 
the record of both suits, I consider the Com¬ 
missioner has come to a correct and equitable 
conclusion, and 1 find no legal flaw in it- 
The land was the ex proprietary holding of 
Ramkishan and, as his son predeceased him, 
it passed to his grandson, Sitaram. The 
respondent isa male collateral who undoubted¬ 
ly helped Sitaram’s mother to look after 
the land while Sitaram was away and, on 
the analogy of Seleoted Decision No. 3of 1915, 

I think this would amount to oo-shariDg in 
cultivation. Bat there is farther evidence 
that he did the same after Sitaram’s return in 
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ill-health from Kuoh-Bihar. Sitaram, I may 
6ay, was a major and not a minor as Commis¬ 
sioner says. 

The respondent, a collateral in male line 
of desoent, who oo-shared in cultivation with 
Sitaram, oooupanoy tenant at the time of his 
death, is entitled under section 22 (e) to 
inherit his ocoupancy right, and his right is 
in no way affeoted by the proceedings rf 
the landholder appellant, against Alusammat 
Balwanta, mother of Sitaram, who, of oourse, 
had no rights in the holding, as lur husband, 
father of Sitaram, had predeceased his father 
Ramkishan. The grounds of appeal have no 
force. 

I dismiss the appeal but without costs as 
Raroprasad, respondent, is to blame for not 
insisting on being made a party in the 
previous suit, though the fault lay chiefly 
with the Assistant Collector who tried that 
suit.’ 

Appeal dismissed. 


ALLAHAB AD HIGH COURT. 
Second Civil Appeal No. 604 ok 1917. 

June 19, 1919. 

Present : —Mr. Justice Walsh and Mr. Justice 

Ryves. 

JAMNA PERSHAl), mino', through HAR 
PERSHAD— Defendant—A ppellint 

versus 

RAM DULARE LAL— Plaintiff and 
KAMTA PERSHAD — Defendants— 

• RrSPONi ENTS. 

Civil Procedure Code (Act V of 1908;, s. 4.7—Exec a- 

tion of decree - Attachment—Objection by defendant 
whose name had been removed — Declaration, suit for, 

by decree-holder, maintainability of. 

One J. P. was impleaded as one of the defendants 
in a suit to recover a sum of money ; his name was 
removed from the array of defendants and a decree 
wasoassod against his father K. P., but the decree 
stated that J. P. was exempted and was to bear his 
own costs In execution of the decree certain pro¬ 
perty was attached and it was objected on behalf 
of J. P.; that the property belonged to hi in and not 
to K. P.; his objection was allowed. The decree-holder 
then brought the present suit for a declaration that 
the proporty was in fact the property of K. P. 1 lie 
Courts found that, as the outcome of a family con- 
spiracy, the property had been entered in the name 
C>f J. P, and decreed the claim. In appeal to tho 


High Court it was contended that, as J P. was a 
party to the original suit, his objection was final by 
reason of section 47 of the Civil Procedure Code 
and it was not open to the plaintiff to bring the 
suit: 

Held, that J. P., having been expressly excluded 
from the former suit, was not a party to the suit?, 
and, therefore, not a party to the decree, and that, 
on the findings of fact as to the family conspiracy, 
section 47 did not apply and the suit had been 
rightly decreed, [p. 187, col. 1 ] 

Second appeal against the deoision of the 
District Judge, Farrukhabad, dated the 15th 
February 1917. 

Messrs. Gulzari Ld and Baleshwari Prasad , 
for the A ppellant. 

Dr N N. Sen, for the Respondents. 

JUDGMENT. 

Ryves, J.— In this appeal one teohnioal 
point of some difficulty has been pressed. 
Ram Dulare Lai filed a suit in 1914 against 
Kamta Pra ; ad and his minor son Jamna 
Prasad to recover a sum of money in the 
Court of the Munsif. During the pendenoy 
of the suit Ram Dulare Lai had petitioned that 
Jamna Prasad, the minor, should be exempted 
from the array of defendants. This was 
done. The suit was decreed against Kamta 
Prasad alone but it was stated in the deoree 
that Jamna Prasad was exempted, the actual 
words being “ hari kiya gaya ”, and he was 
to bear his own costs. In execution of that 
decree an objection was raised on behalf of 
Jamna Prasad to the effeot that the property 
which had been attached as belonging to 
Kamta Piasad in faot belonged to him, and 
the execution Court upheld his objection be¬ 
cause ir. appeared that the property stood 
reoorded in the name of Jamna Prasad. 
Hence this suit for a declaration that the 
property was in faot the property of Kamta 
Prasad. It has been deoreed in both Courts. 
The teohnioal objection raised is that, inas¬ 
much as Jamna Prasad was a party to the 
original suit, the objection laised by him be¬ 
ing a party to the decree was final by reason 
of section 4 7 of the Code of Civil Procedure, 
and it is not open, therefore, to the plaintiff 
to bring the suit. It seems to me, personally, 
a little difficult to hold that, although Jamna 
Prasad had been expressly exoluded from 
that suit by Ram Dulare Lai, he still must 
be held f o be a party to that suit and, there¬ 
fore, a party to ihe decree. However, there 
is authority in Data Din v. Nanku (1) whioh, 

(1) 47 Ind. Cas. 864; 16 A. L. J. 752, 
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though the facts are different, nevertheless 
points in this direotion. On the other hand, 
there is a Fall Benoh raling in Vaddadi 
Sannamma . v. Koduginti Radhabhayi (2) 
which oertainly does fully support the con¬ 
tention of the appellant. It seems to me, 
however, that in this oase the findings of fact 
render the application of section 47 of the 
Code inapplicable. In effeot this suit is to 
get a declaration that the property has been 
entered in the name of Jamna Prasad as the 
outcome of a family conspiracy and the find¬ 
ing is that this is so. Under these circum¬ 
stances, it seems to ns on the faots as fonnd 
that the suit was rightly decreed and the 
appeal mast fail with costs including, in this 
Court, fees on the higher soale. 

Walsh, J. —I agree. 

Bt the Court.— We dismiss this appeal 
with oosts including in this Court fees on the 
higher soale. 

Appeal dismissed. 

(2) 43 Ind. Cas. 935; 41 M. 418: 22 M. L. T. 532- 
34 M. L. J. 17; *1916) M. W. N. 23; 7 L. W. 237. 


LAHORE HIGH COURT. 

Civil Revision Petition No. 283 of 1918. 

May 8, 1919, 

Present :—Mr. Justice Bevan Petman. 
NIKKA MAL —Petitioner 

versus 

The MARWAR BANK, Limited, LAHORE, 
in liquidation—Respondent. 

Provincial Insolvency Act (III of 1907 J,ss. 16(2) 
(c), 20 (d), 37— Application to avoid sale—Right to 
apply, when accrues — Creditor, whether can make apph. 
cation — Receiver, whet'ner necessary party—Limitation 
—Terminus a quo— Limitation Act (IX of 1L08^, Sch. 
I, Art. 181— Insolvency Court, powers and duties of. 

Before the right to make an application under 
section 37 of the Provincial Insolvency Act accrues, 

two conditions precedent have to be fulGlled: firstly,’ 
the application for insolvency must be made within 
three months of the transfer sought to be avoided 
and, secondly, the debtor must be adjudged an 
insolvent, [p. 189, col. 1.] 

The limitation for such an application is three 
years from the date when the right to apply accrues. 
£p. 189, ool. 1.] 

One L. sold certain property of his on the 5th 

November 1913. An application for insolvency was 


made on the 30th of January 1914 and L. was declared 
an insolvent on the 29th April 1914. An application 
to set aside the sale as against the Official Receiver, 
was made on the 19th December 1916 : 

.u H o£v th . afc fc .? e 8tartin S Point for limitation was 
the 29th April 1914 and the application was not 
time-barred, [p. 189, col. 1.] 

An Insolvent Estates Court is not only competent 
to entertain an application under section 37 of the 
Provincml ^solvency Act, but it is bound to enquire 
judicially into the matter when it is brought to its 
notice. The proper procedure is for the Receiver to 

make the application or at least to be a party to it. 
[p. 190, col. 2.] J 

Kuulcshar Ram v. Bhawan Prasad, 42 Ind. Cas 
84o and Simil Rowther v. Kumarappa Chetty, 35 Ind. 
Cas 875; (1916) 2 M. W. N. 182, followed. 

Where, however, the Receiver fails to move in the 
matter, it is competent to a creditor to make the 
application, [p. 190, col. 2.] 

PetitioD, uuder section 46 of Aot III 
of 1907, for revision of the order of the 
Distriot Judge, Lahore, dated the 20th 
Deoember 1917, affirming that of the Judge, 
Insolvents Estates Court, Lahore, dated the 
17th February 1917, ordering that the 

two sales be annulled against the Official 
Receiver. 

Lala Rama Nand, for the Petitioner. 

Mehta Bahadur Ghand , for the Respondent. 

JUDGMENT.—This revision arises out 
of an application under section 37 of 
Aot III of 19Q7 made to the Court of 
Insolvent Estates at Lahore by the Marwar 
Bank, Limited, in liquidation, to have a 
sale by au insolvent, Labhu Mai, i’d favour 
of one Nikka Mai declared null and void 
as against the Official Receiver. That 
Court annulled the sale as against the 
Official Receiver. Nikka Mai appealed to 
the Distriot Court, Lahore, and his appeal 
was dismissed with oosts. 

For the petitioner it is contended that 
the application was barred under Article 181 
of the Limitation Act, which allows three 
years as the longest period for an applica¬ 
tion. The sale deed is dated the 5th 
November 19i3 and the application was 
made on the 19tb December 1916. 

For the respondent it is submitted that 
Artiole 181 relates only to applications 
under the Civil Procedure Code and I 
am referred to page 559 of Rastomji’s 
Limitation Aot, 2ad Edition, where all 
the authorities on this point are collected. 

It is further contended that, even if 
Artiole 181 applied, the three years have 
to be calculated from the date when the 
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right to apply accrues and, before the 
right to make an application under section 37 
of the Provincial Insolvency Aot aoorues, 
two conditions precedent have to be fulfilled, 
firstly, the application for insolvency must 
be made within three months of the 
transfer, and secondly, the debtor must be 
adjudged an insolvent. The application 
for insolvency was made on the 30ch of 
January 1914, i.e., within three months, 
and Labhu Ram was declared an insolvent 
on the 29ch April 914. Consequently the 
starting point for limitation would be the 
29th April 1914 and the present applioa- 
tion was made within three years and is 
not barred. There is foroe in these 
contentions and I hold that the application 
is not time-barred. 

The next contention is that the lower 
Appellate Court erred in law in holding 
that the Marwar Bank had any locus standi 
and that the Offioial Receiver alone was 
competent to make the application. For this 
contention relianoe is placed on the words 
“as against the Receiver” in section 37 
itself and on seotions 16 (2) (6) and 20 
(J) of the Provincial Insolvency Aot. It 
is also urged that the Offioial Receiver 
cannot delegate his powers to a creditor and 
that in these proceedings the Court had 
suggested to the Offioial Receiver tc 

move in the matter but that offioial 

had not done so. Reference is also made 
to Sadodin v. Spiers (1) and Balaji 

Narayan Patvardhan v. Ram Chandra Qovind 
Kanade (2). The former case is distin¬ 
guishable. There an insolvent had instituted 
a suit to enforoe the terms of a settle¬ 
ment regarding landed property made before 
he filed hi9 petition in insolvency, and the 
Court held that any rights which the 
insolvent had in such settlement had vested 
in the Offioial Assignee and that a suit to 
enforoe such rights could be maintained by 
the Offioial Assignee only. That is a 
different case to the present. The person 
owning a right in property is ordinarily 
the proper person to bring a suit to 
enforoe that right. In the present oase 
no suoh position or olaim is set np by 
the applioant. As a creditor and one 

(1) 3D. 437} 4 Ind. Jur. 218 & 350; 2 Ind. Doc. 
(N. s.) 291. 

(2) 19 B. 660; lOJInd. Deo. (n. b.) 142. 


interested he asks for a declaration that 
a transfer shall be deemed void as against 
the Offioial Receiver for the benefit of all 
creditors. The decision in Balaji Narayan 
Patvardhan v. Ram Chandra Qovind Kanade 
(2) related to a Receiver appointed under the 
Civil Procedure Code, and it was held that 
suoh a Receiver is not justified in delegating 
or entrusting to another a duty entrusted 
to him by the Court. The oase is not in 
point, nor does the question of delegation 
arise in these proceedings. It is not alleged. 

The words "as against the Receiver” in 
section 37 of the Provincial Insolvency 
Aot do not indicate who should make 
the application or that an application is 
necessary. The section provides that certain 
transactions shall be deemed fraudulent 
and void as against the Receiver and shall 
be annulled by the Court. 

Seotion 16 (2) (6) of the same Aot 

provides that after an order of adjudioa- 
tion and during the pendency of the 

insolvency proceedings no creditor to whom 
the insolvent is indebted shall, except as 
provided by the Aot, have any remedy 
against the property or person of the 

insolvent in respect of the debt or commence 

any suit or other legal proceeding except 
with the leave of the Court. The 

applioant is not asking for any remedy 
in respect of its debt. The clause appears 
to be badly worded. It obviously was 

not intended that a oreditor could not 
oommenoe a 6uit or other legal proceed- 
ings of any kind against persons unoonneot- 
ed with the insolvency and relating to 
other matters. Apparently these words 
relate also to the subjeot of a creditor’s 
debt. The object of the oJause is to 
forbid litigation independent of the pro¬ 
visions contained in the Aot. There is 
nothing in this olause whioh supports the 

contention. 

Seotion 20 (d) of the same Aot provides 
that for the purposes of realising the 
property of the debtor and of distributing 
dividends the Receiver may “institute, defend 
or continue any suit or other legal pro- 
oeeding relating to the property of the 
insolvent.” This is an enabling seotion 
and there is no doubt but that the 
Receiver could have made the applioation. 

The question here is, whether it is not 
competent to a Court of Insolvent Estates 
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to entertain an application under section 37 
made by a creditor to which the Receiver 
is not a party or itself to initiate pro¬ 
ceedings on facta brought to its knowledge, 
and are suoh proceedings illegal and void 
for the reason that the Receiver is not a 
party to them? This point has apparently 
not been decided by any Court in India. 

The following decisions have not been 
cited before me but they have a bearing 
on the point: Khushhali Ram v. Bholar 
Mai (3), Kauleshar Ram v. Bhawin Prasad 
(4) and Simil Rowther v. Kumarappa 
Ohetty (5). In the first of these an 
application, whioh was oonstrued as being 
an application under seotion 36 of the 
Provincial Insolvency Act, was made by 
a creditor. The Judge held that no further 
inquiry was necessary. The learned Judges 
of the High Court held that the Judge 
misconceived the extent of his jurisdiction 
in insolvency proceedings and that he was 
bound to enquire into this question of the 
alleged mortgage at the instanoe of any 
creditor who claimed to be prejudiced 
thereby. The following passage ooours in 
the judgment:— 

“He (the Judge) might have come to 
the conclusion that there had been a 
transfer by way of mortgage under oiroum- 
stanoes calling for interference on his 
part under seotion 36 of the Insolvency 
Act, or he might have found that there 
had been a purely fiotitious transaction, not 

involving a transfer.and the property 

purporting to be affeoted by this mortgage 
would become available for the benefit of 
all the creditors free of inoambranoe. We 
think that Khushaliram’s application should 
have been taken up, notice of the same 

given.and the questions raised enquired 

into and deoided. ” 

Section 36 of the Insolvency Aot also 
contains the words “ be void against the 
Receiver. ” This decision would equally 
apply to an application under seotion 37. 

In Kauleshar Ram v. Bhaican Prasad (4) 

oreditor made an application under sec 
tion 36 of the Insolvency Aot. On appeal 
to the High Court no objection was taken 
regarding the locus standi of the oreditor. 

(3) 28 Ind. Cas. 573; 37 A. 252; 13 A. L. J. 270. 

(4) 42 Ind. Cas. 845. 

(6) 35 Ind. Cas. 875; (1916) 2 M. \Y. N. 182. 


The objection was that prooseding3 had 
been taken without proper notice to the 
transferee. In accepting the appeal on this 
ground the learnei Juige? made the follow¬ 
ing observations : — 

We think that the proceedings to set 
aside the transfer ought to have been taken 
in the name of the Receiver and that no 
proceedings should have been commenced 
until after the appointment of a Receiver. 
No d oubt the creditors (or any of them) 
are entit'ed to furnish the Receiver with 
information and evidenoe and to be 
examined when the matter is tried out.” 

In Simil Rowther v. Kumarappa Ghetty (5) 
the learned Judges set aside an order of 
the Insolvency Judge relating to seotion 36 
on the ground that he had not made a 
judioial enquiry and remarked: “ We observe 
that the Ofinial Receiver should have bean 
and should now be made a par^y to the 
proceeding*. ” 

It would thus appear that the oorreot 
procedure is for the Receiver to make the 
application or at least be a party to them. 
In the present oase, however, though his 
attention was called to the matter by the 
Court, the Receiver took no aotioD. The 
Court should probably have directed the 
Receiver to make the application. Failure 
on the part of the Reoeiver and the Court 
in these respects compelled the applicant 
to move in the matter and to ask the Court 
to take action. 

In my opinion the Court, under the 
oiroumstanoe c , had power to entertain the 
application and, further, that it was the 
duty of the Court to judicially enquire into 
the matter when it was brought to its 
notioe. This view is strongly supported 
by the decision in Khushhali Ram v. Bholar 
Mai (3) already referred to. 

The next point urged for the petitioner 
is that the provisions of seotion 3/ of the 
Insolvency Aot have not been complied with. 
This matter is sufficiently dealt with by the 
.ower Appellate Court. It is obvious that 
the insolvent could not meet his liabilities 
as they fell due. Counsel for the petitioner 
urges that if this property be held as that of 
the insolvent, it would form a farther asset 
with which to pay, but he ignores the fact 
that the property is alleged to be worth 
Rs. 1,500 and was transferred in considera¬ 
tion for an alleged debt of Rs. 3,500 whioh 
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was thereby paid off. It is obvious that un¬ 
til this transfer is set aside, the propeity is 
not available to the creditors. 

It is also urged that the matter is res 
judicata. This oontention is new and unten¬ 
able. There was no final or other adjudica¬ 
tion between the parties by order of the In¬ 
solvency Court dated the 26th August 1916. 

Lastly it is urged that the transfer was 
not a voluntary one. This point has been 
fully dealt with by the loiver Appellate 
Court and I see no grounds for interference. 
This revision is dismissed with oosts. 

’ - Revision dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 313 of 1916. 

July )0, 1919. 

Present: —Mr. Justice Stuart and Mr. Justice 

Ryves. 

Maharaja Sri RAMESH4R SINGH 
SAHIB BAHADUR— Plaintiff 
— Appellant 
t ersus 

Raja MUNSHI MADHO LAL— Defendant 

— Responlent. 

Agra Tenancy Act (II oj 190 ij, *-s. 4 (2), 19, 58— 
Qrovc held on yearly rent—Tenancy, whether estab¬ 
lished — Ejectment—Jurisdiction of Revenue Courts. 

D., tho grantee of some land, planted a grove 
thereon; after his death D. was admitted as a tenant 
on payment of a yearly rent. He continued to pay 
this rent from 1899 till 1910 when tho present defend¬ 
ant sued in tho Revenue Court and obtained a 
decree for his ejectment, the Board of Revenue 
holding that, though the grove in question was not 
“land” within the meaniug of the Tenancy Act, a 
decree for ejectment could bo given on tho ground 
that D. came in after the death of tho original 
grantee, not as his heir and not under tho same con¬ 
tract as would bind him and tho original grantee, but 
simply as a tenant paying rent from year to year. 
D. thereupon brought tho present suit to obtain a 
declaration that tho decree of the Board of Revenue 
was illegal being one which tho Revonuo Courts 
had no jurisdiction to pass : 

Held, that a grove-holder such as D. was a non¬ 
occupancy tenant and tho Rovenuo Courts had tho 
power to ojoct him, and that tho decision of tho 
Board of Revonuo was in no way illegal. 

First appeal against the deoision of the 
Additional Subordinate Judge, Benares, 
dated the 28th June 1916. 

Dr. S. N. Sen and Mr. N. JJpadia , for the 

Appellant, 


Messrs. Sarat Chandra Chowdhri , L. M. 
Baner.i and Kashi Narain Malvaya, for the 
Respondent. 

JUDGMENT.—The present respondent 
gave some land to Swami Bishudha Nand, it 
is said some 56 years ago, to plant a grove. 
In l899 the Swami died. Subsequently, the 
Maharaja of Darbhanga was admitted as a 
tenaut and paid the respondent Rs. 14 a 
year as rent. It appears that he was 
rtcorded iu the revenue papers as a non- 
oooupanoy tenant. Be that as it may, he 
continued paying the rent up till the year 
1910 when the respondent brought a suit 
to ejeot him under seotion 58 of the Tenancy 
Act. In his reply to that suit the Maha¬ 
raja of Darbhanga made two somewhat 
contradictory statements. In paragraph 2 
of his written statement he stated that 
the holding was a grove pure and simple, 
and that he was merely managing it as a 
sort of Shebait. In the 3id paragraph he 
went on to say that, inasmuoh as he had 
been in oharge and management of the 
property for over 12 years, ho had acquired 
a right of cooupanoy. Both the Assistant 
Collector and the Commissioner dismissed 
the suit holding that the defendant had 
proved himself to be an oooupanoy tenant. 
On revision to the Board of Revenue it 
was held, that oooupanoy rights could only 
be acquired in “land”, and that the grove 
in question was not laud” within the 
meaning of the Aot. It held that a deoree 
for ejeotment of the defendant could be 
given on the ground that, after the death 
of the Swami, the Raja of Darbhanga 
came in not as the heir of the Swami and, 
therefore, not under the same oontraot as would 
bind the defendant and kthe Swami, but 
that he simply oame in as a tenant pay¬ 
ing Rs. 14 jtar by year. The result was 
that the Raja of Darbhanga was ejected 
from the land. He then brought this suit 
for a declaration, for possession ot the 
grove and mesne profits, on the ground 
that the defendant had no right to ejeot him 
and that the ruling of the Board of 
Revenue was illegal being one which the 
Revenue Courts had no jurisdiction to pass. 
There oan be no doubt that suoh a grove- 
holder as the appellant is a tenant according 
to the definition in seotion 4 of the Aot. Next, 
it remains to be seen whether he is a non- 
oooupanoy tenant. Seotian 19, in whioh thq 
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word “land” does not 6nd a place makes it 
quite clear, that the appellant is a non- 
oocupanoy tenant. Therefore, the Revenue 
Court bad power to eject him. Section 58 
lays down the conditions under which a 
non-oooupanoy tenant may be ejeoted and 
there is nothing in that section which seems 
to exolude suoh a grove-holder. It is 
argued that seotion 58 implies a suit for eject 
ment from land, the word ‘land” as defined 
in section 4 (2) of the Aot being land used 
for agricultural purpose. But there is no 
foroe in this argument. The seotion lays 
down how suoh a tenant is to he ejeoted 
from his tenancy. That tenanoy need not 
necessarily be over land used for agricul¬ 
tural purposes. It seems to us, therefore, 
that the deoision of the Board of Revenue 
was not only one which it had jurisdiction 
to pass but whioh was right. In this view, 
it is unnecessary to consider the various 
rulings of this Court and also of the 
Board of Revenue wbioh have been cited 
to up, as our finding on this point oonoludes 
the appeal. The result is that the appeal 
fails and is dismissed with costs including 
in this Court fee on the higher scale. 

Appeal dismissed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Second Appeal No. 19 of 1918-19. 

January 19, 1919. 

Present :—Mr. Ferard, S. M. 

SHEO RATAN SINGH— 
Appellant 
versus 

Kunwar GUR PRASAD SINGH— 

Respondent. 

Landlord and tenant — Settlement—Holding wrongly 
described as occupancy—Status of occupier, whether can 
be contested — Landlord, whether can confer occupancy 
rights on tenant. 

Where a plot of land is misdescribed in the 
proceedings of a settlement as an occupancy holding, 
such misdescription would not prevent the zemindar 
from afterwards contesting the occupier’s status. 

A landlord cannot confer occupancy rights upon 
a tenant. 


OASES. [DlS 

Second appeal from the order of thd 
Commissioner, Allahabad Division, dated the 
10th October 1918 in a case of ejectment. 

JUDGMENT.—The plot in suit wa3 re¬ 
corded as a grove in 1313. It could not have 
become occupancy of respondent in 1319 
when settlement took place, it was mis¬ 
described in proceedings before the settlement 
as an occupancy tenure and in a subsequent 
suit to enhance the Rs. 4 rent whioh the 
Settlement Officer fixed. Misdescription 
does not prevent the Zemindar from after¬ 
wards contesting the oooupier’s status and 
as in the enhancement case no enhancement 
was decreed, the Rs. 4 rent being main¬ 
tained, there is no case for estoppel against 
the Zemindar on the ground that appellant 
aooepted, without appealing, a deoreed en¬ 
hancement. The pipers show that in 1320, 
wheat and barley was grown in 3 out of 
5 bighas , saican and peas on the same area 
in 1321, and paddy in 1322, 1323 and I 
have no doubt that the many young trees 
whioh a witness of appellant said are 
planted there now were planted there as 
a defence to suit. I notice that the Assist¬ 
ant Collector made a mistake in thinking 
that a landlord oan confer occupancy 
rights on a tenant—he cannot do so, as 
deoided in a Beard’s Seleoted Deoision cf 

1918. 

The Commissioner’s deoision is really 
one of fact, that the plot was a tenant’s 
grove whioh has become arable by loss of 
trees and treated as suoh by the Settle¬ 
ment Officer who fixed rent and after¬ 
wards by the occupier, appellant, who grew 
wheat and other crops. There are no 
legal flaws in the Commissioner’s deoision 
and I am not prepared to interfere with 

it. 

Appeal dismissed. 
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PUNJAB CHIEF COURT. 

Criminal Appeal No. 338 of 1917. 
August 30,1917. 

Present :—Mr. Justice Shadi Lai. 

JIN DA —Convict —Appellant 

versus 

EMPEROR —Respondent. 

Arm# Act (XIof 1878), ss. 19, 20—Chhavi, whether 
"arm”—Possession of chhavi, whether offence. 

To determine whether a particular instrument is 
an arm within the meaning of the Arms Act, the 
real test is whether it is usually employed for the 
purpose of offence or defence 

Crown v. Santa Simjh, 16 P. R. 1900 Cr, followed. 

The possession of a chhavi is unlawful uuder the 
Arms Act. 

Khem Singh v. Crown, 28 Ind. Cas. 796: 8 P. R. 1915 
Ur.; 76 P. L. R. 1915; 16 Cr. L. J. 419, followed. 

Appeal from the order of the Magistrate, 
1st Clasp, with section 30 powers, Gurdaepur, 
dated the 29th March 1917, convicting the 

appellant. 

Mr. Morton, for the Appellant 

JUDGMENT.—This is a very clear case 
under section 20 of the Indian Arras Act 
and does not require any lengthy discussion. 
Tlure is a mass of evidence upon the 
record to prove the faot that on the 
night of the 19th February 1917 the 
appellant, Jinda, was arrested outside the 
abadi of the town of Sri Gobindpur, and 
that upon search a chhavi blade was found 
concealed in h : s loin cloth. The finding 
of the Magistrate upon this point has not 
been seriously assailed by the lsorne i Coun¬ 
sel for the appellant. 

The contention that chhavi does not come 
within the category of the word “ arms ” 
in the Arms Act oannot be ecoepted. As 
pointed out in Grown v. Santa Singh (1), 
the real test is, whether a particular in¬ 
strument is usually employed for the purpose 
of offence or defence, and this test is fully 
satisfied by the weapra in queitiou. There 
are numerous oases in whiob the possession 
of chhavi has been held to be unlawful 
under the Indian Arms Act, XI of 1878, 
tide, inter alia, Khem. Singh v. Emperor (2). 
The faot that the offender was passing in 
front of the thana when leaving the town 
of Sri Gobiadpur and that the chhavi was 
oonoealed in his loin cloth goes to show 

(1) 16 P. R. 1900 Cr. 

(2) 28 Ind. Cas. 796; 8 P. R. 1915 Cr.; 76 P. L. R. 
JU15; 10 Cr. L. J. 412. 
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that he oonoealed it with the intention 
that it should not be known to the Polioe. 
These and other circumstances bring theoase 
under section 20 of the aforesaid Act. 

For the reasons set out above I confirm 
the oouviotion, and in view of the notorious 
character of the appellant 1 am not pre¬ 
pared to hold that the sentence of five 
years’ rigorous imprisonment is too severe. 
The appeal is accordingly dismissed. 

A ppeal dismissed. 


PATNA HIGH COURT. 

FULL BENCH. 

Civil Criminal Revisions Nos. 5 and 6 

cf 1919. 

June 20, 1919. 

Present :—Mr. Justice Atkinson, 

Mr. Justice Jwala Prasad and 
Mr. Justice Das. 

LALJI TEWARl— Petitioner in No 5 

of 1919 

D1PAK TEWARl— Petitioner in No, 6 

of 1919 
versus 

EMPEROR — Respondent in doth. 

Criminal Procedure Code (Act V of 1898,), s. 19,5 — 
Sanction to prosecute, application for—Small Cause 
Court, order made by Revision — Court, proper. 

Held by a majority of the Court ( Jwala Prasad, J. 
dissenting*, that clause (c) of sub-section 7 of section 
195 of the Criminal Procedure Code applies to a 
Small Cause Court, and that the authority to review 
an order made by the latter Court granting or refus¬ 
ing sanction to prosecute is the District Court 
within whose local limits the Small Cause Court is 
situate, [p. 199, col. 2; p. 200, col. 2; p. 202, col. l.j 

Jwala Prasad, J .—Neither sub-section 7 of section 
195 of the Criminal Procedure Code nor any of its 
clauses, (a), ( b) or (c), applies to Courts of Small 
Causes. Uuder sub-section 6 of that section an 
application can bo made both to the District Court 
and to the High Court for the purpose of revoking 
or granting a sanction given or refused by a Court 
of Small Causes. As a matter of procedure, however 
such applications should not, except under special 
circumstances, be entertained by the High Court Tn 
201, col. ; p. 205, col. 2 ] L * 

The scope of section 195 of the Criminal Procedure 
Code examined and discussed. 

Civil Criminal revisions against the orders 
of theSmall Cause Court Jadge, Chapra, dated 
the 31st January 1919, granting sanction 
to prosecute the petitioners under seotions 
209, 210, 467 and 471 of the Indian Penal 
Code. 
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FACTS appear from the judgment. 

Mr. 1 units (with him Mr. Ram Prasad ), 
for the Petitioners.—This case involves a 
point of great importance and its importance 
is enhanced by the difference of opinion 
between eminent Judges of various High 
Courts. According to the law as it stands 
at present, the Allahabad High Court and the 
Calcutta High Court are against the view 
taken by the Patna High Court. 

The preliminary point taken by the Crown 
is that the petitioners could not move the 
High Court direct against the order of the 
Small Cause Court Judge granting sanction 
to prosecute them. But l submit that if 
the word appeal is understood to have the 
meaning given to it in Sheo Nandan Prasad 
Singh v. Emptror (1), the contention of the 
other side is well met. In that case it was 
held that revision is a modified form 
of appeal, that ‘revision’ and superintendence 
are incidents of appellate jurisdiction and 
that the words Courts of Appeal’ inolude a 
Court whioh entertains applications for 
revision. This being so, section 25 of the 
Provincial Small Causes Courts Act makes 
the High Court only as the Court of Appeal 
whioh can entertain appeals (including revi¬ 
sions) from the order of the Court of Small 
Causes and, therefore, by virtue of seotion 
195 (7), Criminal Procedure Code, the peti¬ 
tioners are entitled to move the High 
Court direot. 

Moreover, for the purposes of the Crimi¬ 
nal Procedure Code appeal includes revi¬ 
sion under seotion 439. Therefore, for all 
intents and purposes so far as the High 
Court is concerned, there is under the 
Criminal Procedure Code no difference be¬ 
tween an appeal and a revision when section 
195 is mentioned in seotion 439. 

A reference to the provisions of seotion 
195 as it found place in the previous 
Criminal Procedure Code is instructive I 
shall have to refer to three Acts, namely, 
Aot X of 1872, Aot X of 1882 and Act V 
of 1898. 

Sections 467 to 470 of Aot X of 1872 con- 
tained provisions regarding sanction only but 
were silent regarding the subordination of 
Small Cause Courts relating to sanotion. Id 
Aot X of 1882 the Sessions Judge was express- 

(1)46 Ind. Cas. 977;3 P. L. J. 581; 19 Cr L J 
833 (F. B.) ; (1919) Pat. 1; 5 P. L. W. 324. ‘ ' 


ly given power to hear appeals against 
the sanotion given by I* mall Cause Courts— 
compares section 195 of Aot of 1882 with 
seotion 195 of the present Code, There¬ 
fore, under the present Act the intention of 
the Legislature was to take away this power 
from the District Court and vest it in the 
High Court. Reads seotion 25 of Aot IX 
of 1887 and contends that the powers of 
the High Court under that seotion are a3 
wide as that of an Appellate Court. Qaotes 
Behram Kaikhushru Irani v. Ardeshir KavasR 

(21, Elahi Buksh Mandal v. Ram Saroyan 
Ghosz (3), Shanker Singh v. Musammat Rekha 

(4) and Rupchand v. Minhomal Hardasmal 

(5) . 

Having regard to seotion 25 and seotion 
28 of the Small Causes Courts Aot and the 
view taken in Sheo Nandan Prasal Singh v. 
Emperor (1)$ the High Court is to all 
intents and purposes the Appellate Court 
of Small Causes and not the Court of the 
Distriot Judge. 

My second contention is that the Court 
of Small Causes is not a Civil Court. Io 
the enumeration of the Civil Courts in the 
Civil Courts Act, i. e., the Bengal, N. W. P* 
and Assam Civil C juris Aot, 1*87, seotion 3, 
the Small Cause Court is not mentioned. 

[Das, J. — But that enumeration is not 
exhaustive. Read the opening words of the 
seotion; that isonlyforthe purposes of this 

Act.] 

Mr. Yunus. — I submit the Legislature has 
enumerated all the Civil Courts then in 
existenoe and it is significant that the Small 
Cause Court is left out. 

I Das, J. — For the obvious reason that there 
was a separate Aot governing or defining 
the procedure, constitution, etc., of a Court of 
Small Causes ] 

Seotion 16 of the Small Causes Courts Act 
excludes the jurisdiction of every other Court 
in oases coming within the jurisdiction of the 
Small Cause Court and, therefore, a Court of 
Small Causes is distinct from a Civil Court. 
Reads seotion 24 of the Small Causes Courts 
Aot, and seotion 102, Civil Procedure Code. 

[Jwala Prasad, J. — But read sections 2 (c), 
and 9, Civil Prooedure Code, and seotion Id, 
Small Causes Courts Aot.] 

(2) 27 B 663; 5 Bom. L. R. 655. 

(3) 10 Ind. Cas. 117: 16 C. W. *88. 

(4) 28 Ind. Cas. 969; 13 A. L. J. 394. 

(5) 27 Iud. Cas. 366; 8 S. L. R. 164. 
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Mr. 1 untis .—These seotions of the Civil 
Prooedare Code are not applicable to Courts 
of Small Causes. Only suoh portions of the 
Civil Prooedure Code apply as are made 
expressly applicable either by the Civil 
Procedure Code itself or by the Small 
Causes Courts Act. Farther section 2 (8) gives 
the meaning of the Judge for the purposes 
of the Civil Prooedure Code only. 

I submit that if my contention is oorreot 
that a Small Cause Court is not a Civil 
Court, in that o ise it follows logioally 
that the District Judge oannot review 
the sanction granted by the Small Cause 
Court and the High Court alone oan 
interfere. 

My third contention is that if your Lord- 
ships are against me on my previous sub¬ 
mission, then there is no Cjurt in existence 
oapable of reviewing a sanction to pruse- 
oute given or refused by a Small Cause 
Court under the machinery provided by sec¬ 
tion 195, or in other words, clause (7 ) of seotion 
195 does not apply to the Court of Small 
Causes. I rely on Ajudhya Prasal v. Ram 
Lai (6) and the oases of the High Court 
reported as Arabic j Tew iry v. Emperor (7) 
and Sukhdeo Singh v. District Magistrate 
of Muzaffarpur (8)—clearly sub olauses (a) 
and (6) of seotion li?7 (7) do not apply, be¬ 
cause there is no Court to which appeal 
ordinarily lies from a proceeding in a Small 
Cause Court (assuming that my first argu¬ 
ment fails). 

The principal Court of original jurisdic¬ 
tion must have reference to the class of 
oases in respect of which the principal 
Court is to be discovered. In oivil oases 
for instance, it is the Court of the District 
Judge but inasmuch as the District Court 
has no original jurisdiction in Small Cause 
Court suits, therefore olause (7) oannot 
apply in such a oase. 

In the alternative 1 submit that as the 
High Court oan try in its extraordinary 
jurisdiction suits of small oauses, the autho¬ 
rity oapable of reviewing the sanotion 
granted or refused under seotion 195 is the 
High Court, not the Distriot Court. 

The principal oase against me of the 

(6) 13 Ind. Cas. 284; 34 A. 197; 9 A. L. J. 124; 13 
Or. L. J. 44. 

: (7) 34 Ind. Can. 320; IP. L. J. 203; 17 Cr. L. J. 
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1 (8) 38 Iud. Cas. 754; 2 P. L. J. 1; 18 Cr. L. J. 370. 


Calcutta High Court is Nibaran Chandra v. 
Akshoy Kumar Ranerjee (9). But their Lord- 
ships in that oase did not disouss the point 
at all. They simply said that the praotioe 
in the Caloutta High Court was that suoh 
applications should be made to the Distriot 
Judge and as suoh praotioe was not incon¬ 
sistent with the interpretation of seotion 195, 
their Lordships did not deem it advisable 
to disturb that praotioe. I submit that 
your Lordships will not disturb the praotioe 
of this Court sinoe its establishment. It 
is not oorreot to say that the view of Ajudhya 
Prasad v. Ram Lai (6 ) is followed here. Their 
Lordships have considered the point independ¬ 
ently in this Court and oorae to the same 
conclusion. This interpretation is a reason- 
able one. 

The Full Bench of the Allahabad High 
Court in Chid da Lai v. Ehajan Lai (10) 
has no doubt taken a different view, but the 
contentions whioh I have advanoed were not 
considered there and in any view the High 
Court have ample power to interfere under 
seotion 115 of the Civil Prooedure Code 
or seotion 107 of the Government of India 
Act. 

Mr. Sultan Ahmad, Government Advooate 
(with him Mr. Monohar Lall Assistant 

Government Advooate), for the Crown._ 

My first submission is th'is that when a 
Subordinate Judge or Munsif is vested with 
the powers of a Small Cause Court Judge 
under seotion 25 of the Civil Courts Act 
of 1887, suoh oflioer nevertheless remains a 
Subordinate Judge or a Munsif, as the oase may 
be although he is now exercising the powers 
of a Small Cause Court Judge, and, therefore, 
under olause (7) of seotion 195, Criminal 
Prooedure Code, the authority entitled to 
review the sanotion order is the authority 
to whioh appeals from him ordinari¬ 
ly lie, i.e., the Court of the Distriot 
Judge. For instanoe when a Distriot Court 
is exercising its jurisdiction as a Probate 
Court or a Matrimonial Court it does not 
cease to be the Court of a Distriot Judge. 

I submit that if this submission of mine is 
admitted as well founded, a great deal of 

difficulty in interpreting the seotion so far as 

(9) 41 Ind. Caa. 311; 21 C. W. N. 918; 26 C. L. J. 
138; 18 Cr. L. J. 791. 

(10) 42 Ind Cas. 167; 39 A- 657; 15 A. L. J. 721 1 

18 Cr. L. J. 935 (F. B.). ' 
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it relates to Courts of Small Causes is remov¬ 
ed. 

My next submission is that the present 
applications are governed by clause (c) of 
sub section (7) of seotion 195, Criminal Pro¬ 
cedure Code. 

The object of sub seotion 7 is to indicate 
that only one Court can review a sanction 
ffiven or refused under seotion 195 and, 
therefore, clause (a) defines which of the 
two Courts is to b9 deemed to be the 
one Court whioh oan review such an order, 
and olause (6) again defines or points out the 
one Court when there are different Courts, 
Civil or Criminal. But these two clauses 
contemplate a situation when appeals do 
lie ordinarily. In order to make olause 7 
exhaustive the Legislature provides a Court 
even in oases when no appeal lies, e.g., a 
case tried by a Court of Small Causes. 
In suoh a oase we must look to the 
olass of Court trying that oase, eg., Civil 
Court or Criminal Court or Revenue 
Court. I may submit here that the reason¬ 
ing of Roe, J., in Ajudhya Prasad v. Ram 
Lil (6) is open to criticism when the 
learned Judge proceeds to consider the 
various sub divisions of Civil, Criminal and 
Revenue Courts, because no matter how 
you subdivide a Civil or a Revenue 

sub division must remain a Civil 
or a Revenue Court, as the oase may be, and 
seotion 195 (2) distinctly points out that 
a Court means a Civil, a Criminal or a 
Revenue Court. Having then determined 
the Court whioh has tried the particular 
oase out of whioh the sanction proceedings 
have originated and when no appeal lies, we 
find out, as directed by beotion 195 (7) 
(c), whioh is the principal Court of original 
jurisdiction for that olass of Court, i.e., if 
it is a Civil Court we find out whioh is 
the principal Court of original civil juris¬ 
diction, etc That is the authority to whioh 
the first mentioned Court shall be deemed 
to be subordinate, although it is not in 
fact so subordinate. 

To resume, it cannot be doubted that 
a Small Cause Court is a Civil Court because 
it tries ouly suits of a civil nature. See 
seotion 15 (2) of the Act, reads the lines 

all suits of a civil nature”—no appeal 
ordinarily lies from its decisions. I may 
submit here that the argument of the 
other side that revision is a modified form 


of appeal overlooks the word “ordinarily” 
purposely used by the Legislature in seotion 
195 (7), and seotion 3 (15) of the General 
Clauses Act, X of 1897, defines the District 
Judge to be the Judge of the principal 
Civil Court of original jurisdiction. There¬ 
fore, for the purposes of seotion 195 
(7) (c) the Court of Small Causes shall be 
deemed to be subordinate to the Court of the 
District Judge. 

In the prior Code of 1882 the clause 
corresponding to clause (c) in the present 
Code under seotion 195 provided that in 
the cage of Small Cause Courts the right 
of review in matters of sanotion rested 
with the Sessions Court. This anomaly 
was removed in the present Code, beoaase 
it seemed extraordinary to vest a Criminal 
Court with jurisdiction over a Court of 
Small Causes, over whioh it could have 
no jurisdiction whatever as a Criminal 
Court. 

As far a9 the case law is concerned, the 
lull Bench oase of the Allahabad High Conrt 
reported as Ghidda Lai v. Bhajan Lai (10) 
is the last word on the subject. The oases 
of this High Court reported as Ambica 
Tewary v. Emperor (7) and Sukhdeo Stngk 
v. District Magistrate of Muzatfarpur (8) 
have been discussed and dissented from 
in that judgment as well as the ruling 
of Chamier, J., in Aiudhyu Piosad v. R am 
Lai (6). The case of Eibaran Chandra v. 
Akshoy Kumar Banerjee (9). likewise embodies 
the view of the Calcutta High Court. 

Mr. Yunus, in reply.—The novel argu¬ 
ment advanced by the learned Govern¬ 
ment Advocate as to a Small Cause Court 
Judge being still a Sub Judge ora Munsif. 
is quite erroneous. Seotion 33 of the Small 
Causes Courts Aot is a complete answer 
to this argument. 

JUDGMENT. 

Atkinsov, J.—This application in revision 
comes before this specially constituted Bench 
on a reference made by my learned brother 
Mr. Justioe Jwala Prasad and myself with 
the oonsent of the Chief Justioe. 

The question whioh arises for decision in 
this application is: to what Court, if 
any, oan an application, with respect 
to a sanotion given or refasei by a Court 
of Small Causes under section 195 of the 
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Code of Criminal Prooednre, be made for 
its revocation or grant a^ the case may be? 

Before dealing specifically with the point 
requiring determination, it is desirable 
briefly to examine the eoop9 of seotion 195 
of the Criminal Procedure Code, and the 
procedure laid down with reference to the 
rights created thereby. 

Seotion 195 of the Criminal Procedure 
Code oonfer3 upon certain authorities the 
right of granting sanotion to proseoute oertain 
individuals for offences against the speoifio 
sections of the Indian Penal Code mentioned 
therein. The po*er conferred to grant or 
refuse sanction rests (a) with oertain public 
servants and (6) with Courts before whom 
offences against publio justice may have been 
committed. 

By sub-seotion (2) of seotion 195 of the 
Criminal Procedure Code the term ' Court” 
is defined, and ‘Court” is therein deolared to 
mean a Civil, Revenue or Criminal Court, 
but does not include a Registrar or a Sub- 
Registrar under the Indian Registration Act 
of 1&77. Therefore, I take it, the term 
Court” applies without restriction to the 
general classification of all Civil Courts, all 
Revenue Courts and all Criminal Courts. 

Sub-seotion (6) of section 195 provides 
that any sanotion given or refused may be 
revoked or granted by any authority to whioh 
the authority granting or refusing it is sub¬ 
ordinate. Sub seotion (6), however, does not 
apparently give an express and unqualified 
right of appeal to the persons or parties 
against whom sanotion has been given or 
refused respectively. It is merely an enabl¬ 
ing seotion authorising a superior authority 
to review an order of sanotion granted or 
refused by a subordinate authority. 

The word ‘ authority”, as used in seotion 
(6), applies to publio servants within the 
meaning of clause (a) of sub seotion (l) and 
to Courts within the meaning of clauses (6) 
and (c) of sub seotion (1). When, however, 
the authority granting or refusing sanotion 
to pro s eoute is a Court, then the provisions 
of sub section (6) apply and regulate the 
procedure to be adopted with reference to the 
authority to be vested with power to review 
a sanotion antecedently given or refused. 
Sub section (7) runs as follows: — For the 
purposes of this seotion 9very Court shall 
be deemed to be subordinate only to the 
Qourl to whioh appeals from the forrrwr 


Court ordinarily he ” Then by way of explana¬ 
tion of the meaning and purport of sub- 
seotion (7) are added three olauses (a), 
(6) and (c) for the purpose of defining 
when one Court is or may be deemed to be 
subordinate to another, with a view of 
ascertaining the Court whioh has power to 
review a sanotion to prosecute granted or 
refused by a Court subordinate to it. 

Seotion If5 of the Criminal Procedure 
Code is self-contained, and provides its own 
procedure, and from within the four oorners of 
the seotion itself we must ascertain its true 
meaning and intent. 

Sanotion to prosecute the petitioners 
Lalji Tiwari and Dipak Tiwari was granted 
by the Judge of the Small Cause Court of 
Chapra on the 31 st January 1919 under 
sections 209, 210, 467 and 471 of the 
Indian Penal Code, read with seotion 195 
of the Criminal Procedure Code. From the 
sanotion so granted application was made by 
the petitioners respectively by separate appli¬ 
cations to the High Court to revoke the 
sanotion so granted by the Judge of the 
Small Cause Court of Chapra. It was 
contended before us that in such oases the 
High Court is the authority within the 
meaning of sub-seotion (7) of seotion 195 
to review a sanction granted or refused by 
a Small Cause Court Judge, inasmuch as 
the Court of Small Causes is immediately 
subordinate to the High Court, as appeals 
from a Court of Small Causes lie direotly to 
the High Court by virtue of the provisions 
of seotion 25 of the Provincial Small Causes 
Courts Act of 1887. 

Mr. Yunus argues that the right to 
review a sanotion given or lefused by a 
Small Cause Court is only entertainable by 
the High Court, and he relies upon sub-section 
(7) of seotion 195. 

The argument of Mr. Yunus is based 
entirely on the right of revision and 
superintendence exeroisable by the High 
Court over a Court of Small Causes under 
seotion 25 of the Small Causes Courts Act, 
and he contends that seotion 25 confers in 
a modified form a right of appeal even 
though applications presented under seotion 
25 to the High Court may be revisional- 
and he cites in support of this contention 
a case reported as Sheo Nandan Prasad v . 
Emperor (l), in which it was laid dovyri 



198 


INDIAN CASES, 


[1919 


LALJI TEWARI V. EMPEROR. 

that an application in revision is an appeal 
in a modiSed form. 

However, we feel unable to assent to the 
first brauoh of the argument addressed to 
us by Mr. Yunus. 

Sub-section (7) of seotion 195 refers to 
oases in which an unqualified and absolute 
right of appeal is given from the decision 
by one Court to another at the instanoe of 
a party to the litigation before it. Seotion 25 
of the Provincial Small Causes Courts Aot 
does not confer an absolute and unquali- 
Bed right of appeal. It merely enables 
the High Court in the exeroise of its 
discretion and power of superintendence 
to revise the proceedings of the Small 
Cause Court with a view of seeing that 
justioe is done and that the law is pro¬ 
perly applied and administered. In no sense, 
therefore, can it be said that the High 
Court is the Court to whioh appeals from 
Small Cause Courts ordinarily lie, in the 
sense contemplated by sub seotion (7) of 
seotion 195. 

Alternatively Mr. Y unus suggests that 
if his first argument fails that then there 
is no Court in existence oapable of re¬ 
viewing a sanotion to proseoute given or 
refused by a Small Cause Court; and in 
support of this contention he relies upon 
what he conceives to be the true oonstruc- 
tion of clause (c) of sub seotioD (7), whioh 
he argues has no application lo a Small 
Cause Court and reliance is plaoed in 
support of this proposition upon the rul- 
inffs reported as Ajudhya Prasnd v. Ram 
Lai (6), Ambica Tewarp v. Empeior (7) 

and Sukhdeo Singh v. District Magistrate 
of Muziff arpur f8). 

Mr. Yuous admits that olauses (a) and 
(b) of sub section (7) of seotion 195 of 
the Criminal Procedure Code oannot apply 
to a Small Cause Court, inasmuch as 
there is no Court (if his first argument 
fails) to whioh an appeal ordinarily lies 
from a proceeding in a Small Cause Court; 
and thus it is oonoeded that the only 
clause of sub section (7) whioh cm ap¬ 
ply with reference to the question now 
requiring determination by this Court is 
clausa and i n support of this con¬ 

tention reliance is strongly plaoed on the 
reported decisions of this Court whioh were 
deoided by our late and distinguished 
Chief Justicp, Sir Edward Chamier, that 


olaufe (r) does not apply to a Small 
Cause Court and that, therefore, a Small 
Cause Court is a Court whose orders as 
to granting and refusing sanotion to pro¬ 
seoute are immune and incapable of review 
by any superior authority whatsoever. 

Cla use f c) runs a« follows:—“Where no 
appeal lies , such Court shall be deemed to 
be subordinate to the principal Court of 
original jurisdiction within the looal limits 
of whose jurisdiction such first-mentioned 
Court i3 situate.” 

Two contentions are put forward as to 
what is the oonstruotion of this clause: 
The first is that the principal Court of 
original jurisdiction in any district or 
area defined by the Local Government 
under its powers is the Distriot Court; 
but that inasmuch as the Distriot Court 
has no original jurisdiction in Small Cause 
Court suits that, therefore, no right of re¬ 
view oan rest with it in respect of sanc¬ 
tions granted or refused by a Small Cause 
Court. 

The second contention advanced is that 
on the authority of the decisions cited, 
olauses (a), (6) and (c) of sub seotion 7 
of seotion 195, Criminal Procedure Code, 
deal not with Courts granting or refus¬ 
ing sanction to prosecute, but to oases in 
which sanotion to proseoute has been grant¬ 
ed or refused, and that consequently clause 
(c) applies to a proceeding of a non- 
appealable character in an original suit in 
whioh an appeal lay This argument was 
assented to by a Division Benoh of the 
Allahabad High Court reported as 
Ajudhya Prasad v. Ram Lai (6) and as a 
logioal extension of the ratio decidendi of 
that decision, Chief Justice Chamier held 
in this Court in a case reported as Ambica 
reicary v Emperior (7) that a Small 
Cause Court was not directly or indirectly 
within the purview of clause (c) of sub- 
seotion (7) of seotion 195 of the Code of 
Criminal Procedure. 

Mr. Justioe Roe, following the decision 
of vSir Edward Chamier in this Court, 
likewise yielded to a similar contention, 
and held that the Distriot Court was not 
the Court of original jurisdiction with re¬ 
ference to Small Cause Court matters and 
suits, and that the District Court could 
not, therefore, be said to be the authority 
contemplated by clause (c) for reviewing 
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sanctions granted or refused by a Small 
Cause Court situated within its territorial 
limits. Mr. Justice Roe further held that 
on the true construction of clause (c) of 
sub-seotion (7) the only Court of original 
jurisdiction in existence in respeot of 
Small Cause Court matters was the Small 
Cause Court itself and that, therefore, the 
Small Cause Court was the only authority 
capable of reviewing its own decisions 
granting or refusing sanotion to prrseoute. 
This decision was oritioised in the Full 
Bench ruling reported as Ohidda Lai v. 
Bhajan Lai (10), and as was pointed out, 
such a construction of clause (r) of sub¬ 
section 7 would lead to hopeless anomaly 
and render the interpretation of the sub- 
seotion 7 of section 195 an obvious absur¬ 
dity, a result which we must presume the 
Legislature never intended aooording to 
the established rule for the oonstruotion of 
Statutes. 

The fundamental errrr underlying the 
deoision of the Division Benoh of the 

Allahabad High Court reported as Ajudhya 
Prasad v. Bam Lai (b) appears to us to be 
in construing sub-seotion 7 of seotion 195 
and the explanatory clauses annexed there¬ 
to as dealirg only with cases in which 
appeals lie to oertain Courts. It appears 
to us for the purpose of oonstruing 
sub-seotion 7 of seotion 195 to be 
immaterial whether an appeal lies in oertain 
cases or not; but the vital consideration is 
whether an appeal ordinarily lies from one 
Court to another superior to it, and to which 
the first Court is as a general rule subordi¬ 
nate if this then be the true oonstruotion 
of sub-seotion (7), as we believe it i=, then 
olause (c) of sub section (7) oannot have the 
restricted and limited interpretation put upon 
it by the Division Benoh of the Allahabad 
High Court in the ruling already referred 

to. 

Sub-seotion 7 purports to define when a 
Court is subordinate to another; and in order 
to make the meaning of the Legislature clear 
illustrations are appended to that sub-seotion 
in sub-olauses (a), (fc) and (c) for the purpose 
of showing when one Court is or is deemed 
to be subordinate to another. The illustra¬ 
tions contained in clauses ( a ) and (6) are 
free of difficulty; and olause (c), we think, was 
intended to apply where no appeal at all lay 
from the Court exercising the functions and 


powers conferred by section 195 of the Crimi¬ 
nal Procedure Code. A Small Cause Court 
is suoh a Court, because no appeal lies from 
it save and except by way of revision under 
seotion 25 of the Provincial Small Causes 
Courts Act, and to a limited extent in oertain 
respeots under seotion 24 of the Small Causes 
Courts Aot to the District Judge. 

The majority of us are of opinion that 
olause (c) of sub-seotion 7 of seotion 195 of 
the Criminal Procedure Code applies only to 
Courts from which no appeal lies, whether 
the Court be a Civil Court, a Criminal Court 
or a Revenue Court. 

The Government Advocate, however, sub¬ 
mits a very dear argument in answer to the 
case put forward on behalf of the petitioners 
by Mr. Yunus. Shortly summarised, the 
Government Advocate’s contention is that 
in oases of Small Cause Courts a review of 
a grant or refusal of sanotion to prcseoute is 
only entertainable by the Distriot Judge’s 
Court, and not by the High Court. This 
argument on behalf of the Government Ad¬ 
vocate is subdivided into two branches:— 

It appears that in this province only one 
Small Cause Court was created under the 
provisions of the Small Causes Courts Aot of 
1887 and that that Court is the Small Cause 
Court situate at Dinapur. In every other 
Distriot a Subordinate Judge or Munsif is 
vested with the powers of a Small Cause 
Court Judge under seotion 25 of the Civil 
Courts Aot of 1887; and thus the Govern¬ 
ment Advooate contends that the Subordinate 
Judge or Munsif, as the oase may be, vested 
with the powers of the Small Cause Court 
Judge is still, while acting as a Small Cause 
Court Judge, nevertheless a Munsif or a 
Subordinate Judge, as the oase may be, and 
that in testing the right of the authority to 
review a sanotion given or refused by a 
Subordinate Judge ora Munsif while so aoting 
as a Small Cause Court’s Judge, the autho¬ 
rity to review such sanotion is with the 
tribunal to whom an appeal ordinarily would 
lie from a Subordinate Judge or a Munsif as 
such; and that, therefore, the provisions of 
olause (a) of sub-seotion 7 oome into play 
and the authority to review suoh 6anotion 
given by a Subordinate Judge or a Munsif 
vested with powers of a Small Cause Court’s 
Judge is the Court to whom an appeal would 
crdinarily lisfrcm eaoh of them. This argo- 
msnt was strongly assailed in reply; and, in 
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our opinion, it is not well founded. The 
Subordinate Judge or Munsif vested with 
powers of the Small Cause Court’s Judge 
exeroises, while acting as such, a different 
and wholly distinct jurisdiction from that 
which they exeroise either as a Subordinate 
Judge or as a Munsif; and consequently that 
the limitations and rights and obligations 
attaching to their jurisdiction as a Subordi¬ 
nate Judge or a Munsif cannot affeot the 
rights and obligations whioh they exeroise in 
their capacity as a Judge of a Small Cause 
Court. The two jurisdictions are materially 
independent of eaoh other. 

In the alternative the Government Advo- 
oate contends that then the present appli- 
oations are governed by clause (c) of sub-seo- 
tion (7), and he argues that in every case 
where no appeal lies from a Court that then 
the authority to review a grant or refusal 
to sanction a prosecution is the principal 
Court of original jurisdiction within the local 
limits of whose jurisdiction suoh first-men- 
tioned Court is situate; and he urges that 
this applies in every case whether it be civil, 
criminal or revenue. The learned Govern! 
ment Advocate oonoedes that no appeal lies 
directly from a Small Cause Court to the 
District Judge’s Court as suoh, save within 
the limits of seotion 24 of the Small Causes 
Courts Act; but be oontends that clause (c) 
was not designed to create new or dis¬ 
establish existing rights or to fetter a jurisdic¬ 
tion antecedently existing, but that it was 
merely designed to constitute an authority 
which should be deemed for the purpose of 
olause (c) as the authority oapable of review¬ 
ing a sanotion to prosecute granted or refused 
by a Court from whioh no appeal lay In 

? 0de °? . Criminal Procedure in 
? \ * the olause which corresponds to olause 

(C) ° a ■ nb :“? ll ? n ^ the present Code 
provided that in the case of Small Cause 

Courts the right of review in matters of 

sanotion should rest with the Sessions Court 

This was an extraordinary provision to have 

enacted, inasmuoh as the Court of Session 

as a Criminal Court had ns jurisdiction 

whatsoever over a Court of Small Causes 

However, the enactment contained in the 

prior Code of 1882 may be regarded to afford 

some indication of why the change was made 

in clause (c) as it, at present, stands; the idea 

being to take away the power of review from 

the S^sijus Court, viz., a Criminal Court, and 


giving it to the Civil Court of principal origi¬ 
nal jurisdiction in whioh the Small Cause 
Court is within the limits of the territorial 
jurisdiction of the District Court situate. 
J he later enactment is no more arbitrary than 
the pr ior enactment, and for apparent reasons 
the principal Civil Court was given a special 
jurisdiction to review sanctions granted by a 
Court exercising a civil jurisdiction from 
whom no appeal lay. 

District Judge is defined by olause 1> of 
the General Clauses Aot of 1897 as being 
the Judge of the principal Court of original 
jurisdiction in whioh the District Court is 
situate. It would appear that there is no 
corresponding statutory enaotment defining 
a principal Court of original jurisdiction 
referable to criminal and revenue matters 
and proceedings; but by analogy it would 
seem to be that in criminal oases the Dis¬ 
trict Magistrate is the Court of original 
oriminal jurisdiction, while in revenue oases 
the Collector is the Court of original juris¬ 
diction. 

Shortly summarised, therefore, olause ( c ) 
dearly appears to bear the interpretation that 
where no appeal lies from a Court administer¬ 
ing civil, oriminal or revenue jurisdiction res¬ 
pectively, that then the principal Court of eaoh 
of suoh classifications of jurisdiction shall be 
deemed the principal Court for reviewing 
sanctions granted or refused by a Court 
in respect of eaoh from whioh no appeal 
lies. 

It was contended by Mr. Yunus that the 
Small Cause Court, though a Courts is 
not a Civil Court; and the only ground 
8 nggested to support 6uoh a contention was, 
that the Small Cause Court as a Civil 
Court was not mentioned in the enumera¬ 
tion of Civil Courts specified in the Civil 
Courts Aot. 

With great respect to Mr. Yunus’s argu* 
ment we think it is entirely and absolutely 
unfounded. The test is not whether the 
Court is within the purview of the Civil 
Courts Aot; but whether it is a Court 
constituted for the administration of eivi 
justice, and regulating the civil rights o 
His Majesty’s subjeots inter se. Undoubtedly 
the Small Cause Court is a Court exeroisiotf 
civil jurisdiction, and as suoh is within 
the general scope and purview of seat* 00 
19 5 of the Code of Criminal Procedure 
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However, the question which we have 
to oonsider has been recently the subject 
of a considered judgment of a Full Bench 
of the Allahabad High Court, presided 
over by the Aoting Chief Justice, with his 
oolleagues Mr. Justice Piggott and Mr. 
Justice Walsh. The Allahabad High Court 
unanimously held that the decision of Sir 
Edward Chamier reported as Ajudhya l rasad 
v. Ram Lai (6) was an erroneous expression 
of the law; and the Allahabad High Court 
reversed the authority of the decision, which 
was challenged; and likewise the Allahabad 
High Court dissented in strong and definite 
terms from the decisions of this Court report¬ 
ed as Ambica Tewary v. Emperor (7 ) and *ukh- 
deo Singh v. District Magistrate of Muzoffarpur 
(8). By the ruling of the Full Bench of 
the Allahabad High Court it is now the 
positive law of the United Provinces that 
clause (c) of sub-seotion (7) of section 195 
of the Code of Criminal Procedure applies 
to a Small Cause Court, and that the 
authority to review its orders granting or 
refusing sanotion to prosecute is the 
District Court in whioh such Small 
Cause Court is situate. 

Following the decisions already referred 
to in this Court the matter was also agitated 
in the Caloutta High Court and disoussed in 
a ruling reported as Nibaran Chandra v. Ak- 
shoy Kumar Banerjee (9), and in that case the 
learned Judgts of the Caloutta High Court 
held that it had always been the universal 
practice in Bengal that in respect 
of Small Cause Courts constituted under 
the Provincial Small CauBee Courts Act o 
1887, that the District Court was the Court 
to review grants or refusals of sanctions to 
prosecute made by a Small Cause Court; 
and that the practice was too long settled 
and too firmly established to admit of 
being reviewed at bo late a period of time, 
and accordingly the Caloutta High Cour 
declined to follow the decisions of this Court 
reported as Ambica Tewary v. Emperor ) 
and Sukhdeo Singh v. District Magistrate o) 

Muzoffarpur (8) respectively. 

So also in a ruling reported as Jamna Uas 
v. Sabapathy Ohetti (11) the High Court of 
Madras deolined to follow the decisions of this 

Court. 

(11) 12 Ind. C»8. 521; 30 M. 138; 10 M. L - T - 278; 
(1911) 2 M. W. N. 259; 21 M. L. T. 1074; 12 Or. L. J. 

545 , 


It has been stated more than once by 
distinguished Judges of this Court that 

where a uniform course of practice exist¬ 
ed referable to particular legal principles 
in the provinoe of Bengal before the 

partition, that then this Court would 
recognise suoh praotioe in the administra¬ 
tion of law in this provinoe. Therefore 

on the grounds of continuity from long 

established praotioe I would have thought 
that in this provinoe at least a new 
departure would not have been hastily 
embarked on without consideration wbioh 
was inconsistent with the prior existing 
praotioe prevailing in old Bengal when 
the present provinoe of Behar and Orissa 
fell within its jurisdiction. 

However, the decision of Sir Edward 
Chamier reported as Ajudhya Prasad v. 
Ram Lai (6) having been so severely'oritioised, 
the entire foundation to support the 
authority of his pronouncement in this Court 
as declared in the ruling reported as 
Ambica Tewary v. Emperor (7) loses much of 
its weight. 

Having considered very carefully all 
the authorities, and finding that in all 
the other High Courts in India the prao 
tioe is in conformity with the law as now 
deolared by the Full Bbnoh ruling in the 
Allahabad High Court, we are of opinion 
that the law laid down in Ajudhya Prasad 
v. Ram Lai (6) and the two subsequent 
oases in this Court reported as Ambica 
Tewary v. Emperor (7) and Sukhdeo Singh 
v. District Magistrate of Muzaffarpur (8) can no 
longer be regarded as a sound or proper 
legal interpretation of section 195 of the 
Code of Criminal Procedure. 

Just one additional word. Clause (c) only 
deems a certain Court to be an authority 
to review a sanotion granted or refused 
by a Small Caure Court. It in no way 
affects the antecedent jurisdiction of the 
Small Cause Court, nor does it enlarge 
the powers of the District Court, viz., the 
principal Court within whore local limits 
the Small Cause Court is situate. Section 
195 merely provides that the Distriot Court 
shall be deemed, viz., shall be considered 
or taken to be the authority to review; 
and this is so irrespective of the fact that 
the Distriot Court as the principal Court 
of original jurisdiction is not a Court 
in reppeot of whioh the Small Cause Court 
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stands in any relationship in the exeroise 
uf its original jurisdiction as saoh. 

Consequently the majority of this Court 
is of opinion that the application as pre¬ 
sented on behalf of the petitioners to the 
High i^ourt i9 not entertainable under the 
provisions of section 195 of the Small 
Causes Courts Act, and that the proper 
Court to review the order of the Small 
Cause Court is the Distriot Court of 
Chapra. 

Tne law, however, has been in some 
doubt; and, therefore, we think it would 
be unfair to the petitioners to deprive 
them now of exercising the right to 
wtioh we believe they are entitled, as a 
result of this deoision. Accordingly we 
shall give the petitioners leave to with* 
draw the applications made to this Court 
with a view of presenting the same to 
the Distriot Court for its consideration, 
as the authority indicated by law to review 
orders made in such oases as the present. 

Sanctions granted or refused by a Small 
Cause Court may come before this Court 
in its revisional jurisdiction under section 
ll5 of tne Code of Civil Procedure, or 
possibly under section 107 of the Govern¬ 
ment of India Aoc, but not oertainly under 
the provisions of seotion 195 of the 
Code of Criminal Procedure, whioh is self- 
oontained and marks out and defines the 
procedure applicable in its own terms. 

Aooordingly botn these petitions are 

dismissed. 

Das, J.— 1 oonour in the judgment 
delivered by Mr. Justice Atkinson. 

JwaLa Pkasau, J.—The question for deter¬ 
mination is "whether an order granting 
saDotion to prosecute by a Judge of a 
Small Cause Court is appealable under the 
provisions of seotion 195 of the Code of 
Criminal Procedure; and if an appeal is 
sustainable, to what Court does suoh an 
appeal lie. 

The first part of the question must be 
answered in the affirmative. Although, 
striotly speaking, there is no right of appeal 
against an order giving or refusing sanction 
under seotion 19o of the Code of Criminal 
Procedure, any person aggrieved by suoh 
an order is entitled to apply for the set¬ 
ting aside of the same. SuoU a right was 
given by the former Cjde of Criminal 
Procedure of 1882, under whioh an appli¬ 


cation against an order passed by a Small 
Cause Court under section 195 was enter¬ 
tain ible by the Court of Session for the 
Division within whioh the Small Cause 
Court was situate and to whioh it was 
deolared to be subordinate by an express 
enactment in the seotion. The present 
Code has only omitted the provision of the 
former Code declaring a Court of Small 
Causes to be subordinate in the matter 
of giving or refusing sanction to the Court 
of Session but has not taken away the sub¬ 
stantive right of making an application to a 
superior authority. The right has been 
re affirmed in clear and unambiguous terms 
in sub-seotion 6, whioh provides that “any 
sanotion given or refused nnler this seo¬ 
tion may be revoked or granted by any 
authority to whioh the authority giving or 
refusing it is subordinate.” 

The word ‘authority’ has been advisedly 

I 

used in the sub seotion in order to include 
a publio servant.’ where sanotion is given 
or refused under olause (a) of sub-seotion 
(1) in respect of offences mentioned therein, 
and a Court’ where sanotion ii given or 
refused under olauses (b) and (c) of sub- 
seotion (1). In either oase the sanction 
given or refused may be revoked or grant¬ 
ed by the authority to whioh the ’publio 
servant’ or the ‘Court’, as the oase may be, 
is suboidinate. A sanotion given or refused 
by a Judge of a Small Cluse C jurt oomes 
under olause (6) or (c) of sub seotion (1) 
and is liable to be revoked or granted by 
any authority to whioh the Court of Small 
Causes is subordinate and an application 
for the same purpose may be made to such 
an authority. 

In order, therefore, to answer the second 
part of the referenoe, namely, to what 
Court an application against the order 
made by a Small Cause Court under seotion 
195 would lie, it is necessary to find out 
the authority to whioh a Court of Small 
Causes is subordinate. 

Under the Code of Civil Procedure (seo¬ 
tion 3) and the Small Causes Courts Aot 
(seotion 28), a Court of Small Causes is 
subordinate both to the Distriot Court and 
the High Court within the territorial limits 
of which the Small Cause Court is situate. 
By ‘District Court’ is meant the principal 
Civil Court of original jurisdiction within 
the looal limits of a distriot presided over 
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by a District Judge [vide section 2 (4) of 
the Code of Civil Prooed □ re and seotion 3 
(15) of the General Clauses Aot]. 

Accordingly, Mr. Justice Piggott in the 
Full Bench case of Chidda Lil v. Bhajan 
Lai (10) oame to the ootdudon that "the 
Judge of a Court of Small Causes” 
is an authority subordinate, within the mean¬ 
ing of sub seotion 6, both to the High Couit 

nnd to the Distriot Court.and that 

according to this sub seotion, therefore, a 
person against whom an order giving sanction 
has been passed by a .ludge of Small Cause 
Court would be entitled to apply for revocation 
of the same either to the Distriot Judge or 
to the High Court.” With this view I entire¬ 
ly agree. 

It is, however, contended that under sub¬ 
section 7 a Small Cause Court should be 
deemed subordinate only to the D'striot Court 
and that the right of making an applioa 
tion under sub-seotion fi jg f therefore, restrict¬ 
ed to that Court only. 

Sub-section 7 runs as follows:— "For the 
purposes of this section every Court shall be 
deemed to be subordinate only to the Court to 
which appeals from the former Court 
ordinarily lie, that is to say:— 

(u) Where such appeals lie to more than 
one Court, the Appellate Court of inferior 
jurisdiction shall be the Court to which suoh 
Court shall be deemed to be subordinate; 

(6) Where scoh appeals lie to a Civil and 
also to a Revenue Court, such Court shall 
be deemed to be subordinate to the Civil or 
Revenue Court according to the nature of 
the case in connection with which the offence 
is alleged to have been oommitfed; 

(c) Where no appeal lies, suoh Court shall 
be deemed to be subordinate to the principal 
Court of original jurisdiction within the local 
limits of whose jurisdiction suoh first-men¬ 
tioned Court is situate.” It has to be s< en 
whether and wbioh of the aforesaid clauses 
(a), (b) and (c) of sub-seotion (7) would 
apply to a sanction given by a Court of Small 
Causes. 

Broadly speaking, no appeal ordinarily 
li© s from the deoision of a Court of Small 
Causes and henoe the main sub section 7 with 
olauses (a) and (6) has obviously no applica¬ 
tion. The doubt aud difficulty has hitherto 
arisen with respeot to clause (c) only, but 
the learned Government Advocate contends 
that clause (a) would apply to a sanction given 

• i * % * 


by a Subordinate Judge in the exercise of 
his jurisdiction as a Judge of a Court of 
Small Causes conferred upon him under 
seotion 25 of the Civil Courts Aot XTf 
of 1887. 

It is argued that an appeal ordinarily 
lies from the decision of a Subordinate 
Judge exercising oivil jurisdiction under the 
Civil Courts Aot and hence even in respeot 
of his orders passed in the exeroise of his 
jurisdiction vested under seotion 25 of the 
Civil Courts Act as a Judge of a Small 
Cause Court from which there is no appeal, 
it must be held for the purposes of sub- 
seotion 7 of seotion 195 of the Code of 
Criminal Procedure that an appeal ordinarily 
l ,es - Henoe applying seotion 21 of the t ivil 
Courts Aot under whioh an appeal from the 
deoision of a Subordinate Judge ordinarily 
lies either to the Distriot Judge or the 
High Court aooording to the value of the 
suit, it is said that the former Court, being 
‘the Appellate Court of inferior jurisdiction,” 
should be deemed to be the Court to which 
a Subordinate Judge exeroising powers of 
a Small Cause Court is subordinate under 
olause (a) of sub seotion 7. The argument, 
no doubt, was very ingenious and at the 
first eight appeared to be plausible, but 
looking olosely into the matter there does 
notappear to be muoh substance in it. 

It is conceded that the olause has no 
application to the sanction granted by a Court 
of Small Causes established under seotion 
5 of i he Provincial Small Causes Courts 
Aot, IX of 1887. The distinction is sought 
to be made hetween the Court so constituted 
and that of a Subordinate Judge vested 
with the powers of a Small Cause Court 
under seotion 25 of the Civil Courts Aot. 
This is a distinction without any difference. 

The answer to the aforesaid contention 
is to be found in sections 4 and 33 of the 
Provincial Small Causes Courts Aot. These 
sections make it perfectly dear that a Court 
of a Subordinate Judge, while trying suits 
oognizible by a Coort of Small Causes under 
powers vested by section 25 of the Civil Courts 
Act, is a Small Cause Court within the mean¬ 
ing of seotion 4 of the said Aot and exeroises 
jurisdiction quite distinct from and independ- 
ent of his jurisdiction as a Court of 
oivil jurisdiction under the Civil Courts 
Aot, 
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SeotioD9 24, 25 and 27 of the Small Causes 
Courts Aot will, therefore, apply todeoreesor 
orders passed by a Court of Subordinate Judge 
while exeroising powers under the Small 
Causes Courts Aot and no appeal will 
ordinarily lie from the deoree or order of that 
Court. Clause (a) of sub-9eotion 7 has, there¬ 
fore, no application to the present oa9e and 
the contention of the learned Government 
Advocate must fail. 

Clause (6) of sub-section 7 also has obvious¬ 
ly no application. 

It then remains to be seen whether sanc¬ 
tion giv9n by a Court of Small Causes oomes 
under clause vc) of the sub-section. If this 
clause is read as a distinct and separate sub* 
seotion, a Court of Small Causes might 
come under it inasmuch a9 no appeal lies 
from a Court of Small Causes. But if 
this olaase is read as a part of and as 
explanatory of sub-section 7, it would be 
difficult to apply this to a Court of Small 
Causes for sub section 7 applies only to a 
Court from whioh appeals “ordinarily lie.” 
In the case of Ajudhia Prasad v. Ram Lai 
(6) Chamier, J., although the matter 
did not directly arise in that case, held 
that the whole sub-section 7 and with 
it clause (c) did not apply to a Court 

of Small Causes, inasmuch a9 that sub seotion 
is “confined to Courts against whose deci¬ 
sions or some of whose decisions appeals 
do lie” as the opening words of the sub¬ 
section clearly indicate, and henoe the words 
in olause (c) “where no appeal lies” did not 
“refer to Courts against none of whose 
decisions an appeal lies but to refer to 
particular oases in whioh no appeal lie9.” 
Karamat Hussain, J., agreed in this view and 
in support of it quoted his own decision in 
Wazir Mohammad v. Huh Lai (12). The 
point direotly arose subsequently in this Court 
in the case of Ambica Tewary v. 
Emperor (7) and Sir Edward Chamier, then 
Chief Justice of this Court, adhered to the 
opinion expressed by him in the aforesaid 
Allahabad case and held that olause (c) of 
sub seotion 7 cannot be oonstrued as if it 
were an independent sub seotion. This 
view was followed by Mr. Justice R^e in a 
later decision of this Court in Sukhdeo Sir.gh 
V, District Magistrate of Muzoffarpur (8), 
where the learned Judge held that the 


words 'that is to say’ “indicate not that a 
supplementary provision is to be found in 
olause (c) but merely an explanation 
of the words "to whioh an appeal 

ordinarily lies.’ ” This view has since been 
acted upon by this Court in several oases 
without any discussion. Placed as olause 
(c) is, namely, as a subordinate clause to 
suh seotion 7 and introduced into it by 
the words ‘that is to say’, it is difficult 
to disagree with the view taken in the 
aforesaid oases and to hold that clause 
(c) does anything more than explaining 
and elucidating the opening words of the 
sub seotion, namely, “for the purposes of 
this 83otion every Court shall be deemed 
subordinate only to the Court to whioh 
appeals from tbe former Court ordinarily 
lie.” The difficulty in applying the olause 
to a Court of Small Causei created by 
the words ‘that is to say’ in sub-seotion 7 
has b?ei felt by almost all the learned 
Judges who had to construe it. I would 
now disouss the oases in whioh a con¬ 
trary view was taken and olaase ( c ) was 
applied to orders made by a Small Cause 
Court. In the case of Nibaran Chandra v. 
Akshoy Kumar Banerjee (9) it was 

expressly said that the said wor s 
‘that is to say’ in sab section 7, when 
read with sub-clause (c*, ‘ entail a difficulty. 
But the sub olaase was applied to t e 
Court of Small Causes not on the 

ground of true construction of it but on 
the ground of praotioe and of ana ogF 
drawn from the fact that the Presi enoy 
Small Cause Court is subordinate to the 
Original Side of t^« Calcutta High our 
and henoe the Provincial Small an ^ e 
Courts should be deemed to be saber ina e 
to the District Courts. The decision o 

the Madras High Court in Appavu K acund ™' 
In re (13) is of no assistance for tn 
purpose of construing the olaase, inasnio 
as it has not given any reason, or 
oassion for tbe view taken by 1 • 
difficulty was got over by a Fa 
of the Allahabad High Court m h 0 ^ 
of Chidda Lai v. Bhajan Lai K 
by trying to omit the " or ther 
is to say’ from sub-section , 

while construing olause M» or by P° 
a loose interpretation upon the wor 

(13) 36 Ind. Cas. 878; 18 Cr. L. J. 46 ? 


(12) 2 hxl. Cas. 182; 31 A. 313; 6 A. L. J. 231, 
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order to give effect to an intention of 
the Legislature, namely, to restriot the 
right of applioatioa under sub section 6 
in respect of orders m*de by a Small 
Cauae Court to on a Court instead of to 
two Courts, aa would have been the oi9e 
if clause (c) had not applied. 

In order to determine whether this was 
the “Legislative intent”, let us look to 
the law on the point prior to the pre¬ 
sent Code and the objeot with whioh 
olauses (al, (6) and (c) were inserted in the 
present Code. Section 195 of the Code of 
1882 simply provided that the Court giving 
or refusing sanction should be deemed to 
be subordinate only to the Court to whioh 
appeals ordinarily lie, and there were no 
provisions similar to those in clauses (a), 
(6) and (c) of the present Code. This 
led to oonfiioting rulings and olauses (a), 
(6) and (c) were added in the present 
Code with a view to getting rid of the 
difficulty. Clause (a) provides for the case 
of a Subordinate Court against whose 
decisions appeals lie to two different Courts 
of different grades. For instance, under 
section 21 of the Civil Courts Act, an 
appeal lies to the District Court and the 
High Court according to the value of 
the suit decided by a Subordinate Judge, 
clause (6) provides for the case of a sub¬ 
ordinate Court against whose decisions 
appeals lie to two different kinds of Courts; 
for instance, Civil and Revenue Courts in 
certain rent oases. Clause (c) provides for 
oases where appeals ordinarily lie from 
the decisions of a Court but no appeals 
lie in particular oases. The objeot of 
adding olauses in the present Code to the 
provision in sub section 7 was only to ex¬ 
plain and elucidate sub section 7 and to 
meet the exigencies oreated by the con¬ 
flicting authorities under the old Code. 
Neither in the old nor in the present 
Code, a Court of Small Causes comes under 
the main provision in sub section 7. 

Again the Legislature does not pretend 
to restrict the right of making an ap¬ 
plication under sub section 6 to one public 
servant as a superior authority, where 
sanction is given by a public servant under 
sub section (l) (a) of section 195. 

Taka the case of a Sub-Inspector of 
Police or an Excise Sab Inspector, who 
ia subordinate to more thau one officer, 


where an order giving or refusing sanc¬ 
tion by him may be set aside by any 
one of the public servants to whom he 
may be subordinate. There are many 
instances of a publio servant being sub¬ 
ordinate to more than one authority. Why 
should we then assume an intention of 
restricting the right to make an application 
to oce Court only as a superior ‘authority’ 
referred to in the said sub section 6, un¬ 
less suoh an intention is dearly expressed 
by the Legislature? This intention of 
course is clear in the oase of a Court 
giving or refusing sanction from whioh 
an appeal ordinarily lies, but in the par- 
tioular oases no appeal lies. The inten¬ 
tion is not clear in the case of a Court 
from whioh no appeal at all lies, a 9 in 
the oase of a Small Cause Court. 

There is, therefore, no justification for 
reading clause (c) as a separate enb-seo- 
tion, or to interpret it otherwise than its 
plain language, its position and the gram- 
matioal construction indioate, on the ground 
of oarrying out effectually the intention 
of the Legislature. The intention of the 
Legislature to include a Small Cause 
Court within clause (c) i a not dearly 
established. 

This clause was, however, applied to a 
Small Cause Court in the oase of Nibaran 
Cha idra v. Akshoy Kumar Banerjee (9), 
on the analogy that as a Presidency 
Small Cause Court is subordinate to 
the High Court within the limits of 
whose jurisdiction it is situate, it would 
appear to follow that a Provincial Small 
Cause Court is similarly subordinate for 
the purposes of seotion 195 to the Court of the 
District Judge. This analogy has been 
quoted with approval in the Allahabad 
Full Bench oase of Ohidda Lai v. Bhajan 
Lai {10). But the analogy does not hold 
good, inasmuch as under seotion 6 of the 
Presidency Small Causes Courts Act the High 
Courts of Judicature at Fort William in 
Bengal, Madras and Bombay have been 
expressly declared to be the only Courts to 
whioh the Presidency Small Cauees Courts are 
subordinate, whereas the Small Causes 
Courts Aot and the Code of Civil Pro- 
osdure have declared a Small Cause Court 
to be subordinate both to the District Court 
and the High Court. 
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Again, the oases already adverted to have 
referred to the prevailing praotioe, whereby 
the District Judge exeroises jurisdiction in 
respeot of sanction given or refused by a 
Court of Small Causes. This praotioe neces¬ 
sarily must have grown after 1898 when the 
new Code oame into operation, for prior to 
that the Sessions Judge was deolared 
by an express provision in the Code 
of 1882 to be the authority to whioh 
a Court of Small Causes was to be deemed 
subordinate for the purposes of section 
195. There are, therefore, not many report¬ 
ed oases relating to the practice referred 
to above. On the other hand, within these 
few years the views taken in the different 
High Courts have been different. It is 
more than doubtful if there has been an 
uniform interpretation of the Statute and 
that that interpretation has been adhered 
to without interruption, or that the praotioe 
has been so general and of suoh a long 
standing that it has taken the place of a 
settled law in the provinoe : tide Maxwell 
on the Interpretation cf Statutes. On the 
other hand, the deoision in the case of 
Ambica Teicary v. Sing Emperor (7), 
passed soon after this Court was 
created, has been followed by this Court 
in several reported and unreported oases. 
I would, therefore, not rely upon praotioe 
for the determination of the question before 
us as to whioh Court should have power 
under section 195 to set aside an order 
passed by a Small Cause Court. I, therefore, 
hold that on none of the grounds of 
“ Legislative intent,” “ analogy ” or “ prao¬ 
tioe” , sub seotion 7 or any of its sub- 
clauses >(a), ( b ) and (c) applies to Courts 
of Small Causes. 

In the view that I have taken it is 
unnecessary to consider what would be 
“ the priDoipal Court of original jurisdiction” 
referred to in olause (c) as the authority 
to whioh a Small Cause Court should be 
deemed subordinate in oase the said olause 
did apply. 

I v/ould only observe that the omission 
on the part of the Legislature to define 
“the principal Court of original jurisdic¬ 
tion ” has created hopeless difficulties and 
oonfliot of opinions. It is said that the 
said words must be construed to be the 
principal Civil, Criminal and Revenue Courts 
of original jurisdiction according as the 


order passed under seotion 195 be by a 
Civil, Criminal or Revenue Court respectively, 
and in support of this sub seotion (2) 
of seotion 195 is referred to. In that 
sub-section the Legislature no doubt 
has deolared that “in clauses (6) and 
(c) of sub section (1), the term ‘ Court ’ 
means a Civil, Revenue or Criminal Court”, 
but that definition is expressly restricted 
to the clauses (6/ and (c) of sub-section 
(1) and has not been deolared to apply to 
the rest of the section inolading sub-section 

(7). 

Agaio, the difficulty is not solved by 
reading the words “ civil, criminal or 
revenue ” in the said olause, for (here is 
no definition in the General Clauses Act 
or anywhere else of a principal Court of 
original, oriminal or revenue jurisdiction, 
though “ the principal Civil Court of original 
jurisdiction ” ha9 been defined by clause 
15 of seotion 3 of the General Clauses Act 
to mean the Court of a District Judge. 
Much is left to surmise and guess in order 
to fiad out what Court is meant by the 
Legislature in using the said expression in 
olause (c). 

Mr. Yunus argues that with regard to 
suits oognizable by a Small Cause Court, the 
Small Cause Court itself is a principal 
Court of original jurisdiction and not the 
District Court. [This was the view of Roe, J.» 
in (he case of Sukhdeo Singh v. Dis¬ 
trict Magistrate of Muzaffarpur (8)]. The 
fallacy of the argument is that if the Legis¬ 
lature intended to apply this olause to a 
Court of Small Causes, it must have intended 
to convey by the words " the principal 
Court of original jurisdiction” some Court 
other than the Small Cause Court itself, 
for the simple reason that the olause would 
be Without aDy meaning and would frustrate 
the objeot in pointing to a superior autho¬ 
rity whioh would have power to set aside 
the sanction given or refused by a Small 
Cause Court. 

It is next argued that the principal 

Court of original jurisdiction ” with regar 

to Small Cause Court oases must be held 
to be the High Court. But the High Coart 
of Patna has no ordinary original civil 
jurisdiction * to receive, try and determine 
any suit. ” Under section 9 of the Letters 
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Patent constituting this Court, it has only 
|( extraordinary original oivil jurisdiction ” 

to remove, and to try and determine a 
suit ” within the jurisdiction of any Court 
subordinatj to its superintendence. The 
distinction is noteworthy. The power to 
reoeive a suit constitutes original jurisdic¬ 
tion and power to remove a suit constitutes 
extraordinary jurisdiction. This Court has 
no original jurisdiction to reoeive and 
entertain a Small Cause Court suit. 

However, had olause (c) of sub-section 
7 applied, it would have been possible to 
hold that the Legislature intended that a 
Small Cause Court in respect of orders 
made by it under seotion 195 should be 
deemed subordinate to the District Court 
as being the principal Court of original 
oivil jurisdiction within the meaning of 
seotion 2 ( 4 ) of the Civil Procedure Code 
and seotion 3 (15) of the General Clauses 
Aot notwithstanding the difficulties created 
by the inartistic drafting of the seotion. 
Hut I have already held that aooording to 
the true construction, sub-seotion (7', with 
all its sub-clauses (a) (6) and (c), dees not 
apply to Courts of Small Causes. We 
have, therefore, to 6nd out the superior 
authority referred to in sub-seotion (t>) 
uncontrolled in any way by sub seotion (7). 
It has already been shown that such an 
authoritj’ competent to deal with sanotion 
given or refused by a Court of Small 
Causes will be both the Distriot Court and 
the High Court within the meaning of that 
sub-seotion. I, therefore, do not aooept the 
view taken by this Court that the applica¬ 
tion could not be made to the Distriot 
Court, or the view taken by the other 
High Courts that the application oould not 
be made to the High Court. Had the 
Legislature intended to restr iot the jurisdic¬ 
tion of entertaining applications under seotion 
195, olause (6), to one Court only, the 
intention should have been expressed clearly 
and they failed to carry out their intention, if 
any, by the language employed in seotion 
195, to which only we should refer for the 
purpose of interpreting the Statute and its 
intention, instead of roaming over the pre¬ 
vious law and the authorities thereunder: vide 
the dictum of Lord Hersohell in Bank of Eng¬ 
land v. Yagliano (14). The drafting of seotion 

(14) (1891) A. C. 107 at p. 145; 60 L. J. Q. B. 145- 
64 L. T. 358; 39 VV. R. 057; 66 J. P. 076. 


195 ha3 been oritioised by several Judges 
and it may be of some use to note incidentally 

that in the proposed bill for the amendment 

of the (’ode of ('riminal Procedure I do 
not find any suggestion to define the ‘sub¬ 
ordination of Courts’ for the purpose of 
seotion 195. 

As the two Courts, the Distriot Court 
and the High Court, have oonourrent juris¬ 
diction over the orders passed by a Court 
of Small Causes, it will be open to the 
High Court to refuse to entertain an 
application under sub seotion (6) of seotion 
195, unless the party aggrieved had in 
the first instance moved ihe Distriot Court. 

I would, therefore, hold that as a matter 
of procedure it sb uld be ruled that in suoh 
a case an application should in the first 
instanoe be made to the Distriot Court. 
This will be reasonable, inasmuch as it 
will save trouble and expense to the party 
concerned in coming to the High Court 
instead of having his re lress in the Distriot 
Court. And at the same time a seoond 
opportunity would perhaps be afforded to 
the aggrieved party to come to the High 
Court either under sub seotion (to) of seotion 
195 or under the powers vested in the 
High Court by seotion 115 of the Code of 
Civil Procedure, or seotion 107 of the 
Government of India Aot. 

I would, therefore, answer the seoond 
part of the reference as follows:— 

That under sub-seotion (6) of seotion 195 
an application can be made both to the 
Distriot Court and to the High Court for 
the purpose of revoking or gianting a 
sanotion given or refused by a Court of 
Small t auses. But as a matter of procedure 
the High Court should not entertain an 
application except under speoial oiroum- 
stances, unless suoh an application was 
first presented to the Distriot Court. 

Petitions dismissed. 
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RADHE SHAM V . EMPEROR. 

LAHORE HIGH COURT. 

Criminal Petition No. 457 of 1919. 

July 16, 1919. 

Present :—Mr. Justice Shadi Lai. 

RA.DHE SHAM —Accused—Petitioner 

versus 

EMPEROR, Through JAGANNATH— 

Respondent. 

Criminal Procedure Code (Act V of 1898,), s. 437— 
Further enquiry after discharge , when to he ordered — 
Evidence recorded and considered by Magistrate, 
e^ect of. 

Further enquiry into the case of a discharged 
person should not be ordered, unless the order of 
discharge is manifestly perverse or foolish or is based 
upon a record of evidence which is obviously incom¬ 
plete. 

Where, therefore, the Magistrate recorded the 
evidence of all the witnesses whom the complainant 
wanted to produce in support of his complaint and, 
after considering the evidence, being of the opinion 
that the story told by them was an improbable one, 
dismissed the complaint; but the Sessions Judge, 
holding that the story might be improbable but was 
by no means impossible, ordered a further enquiry: 

Held, that this was not a valid ground for dissent¬ 
ing from the conclusion of the Magistrate and for 
directing further enquiry. 

Petition, under section 439, Criminal 
Procedure Code, for revision of the order of 
the Sessions Judge, Lahore, dated the 25th 
Maroh 1919, reversing that of the Magis¬ 
trate, 1st Class, Lahore, dated the 11th 
Deoember 1918, and ordering further 
enquiry to be made. 

Bakhshi Tek Chand , for the Petitioner. 

Lala Mott Sagar. R. S., and Lala Devi Das , 
for the Respondent. 

JUDGMENT.— After perusing the judg¬ 
ments of the lower Courts and examining 
the arguments advanced by the learned 
Vakils on both sides, I have reached the con¬ 
clusion that the order of the learned Sessions 
Judge directing further enquiry cannot be 
sustained and must be set aside. It is to 
be observed that the Magistrate recorded 
the evidenoe of all the witnesses whom 
the complainant wanted to produoe in 
support of his complaint, and that after 
considering that evidenoe he oame to the 
conclusion that the story told by them 
was an improbable one, and he consequently 
dismissed the oomplaint. The learned 
Sessions Judge holds that the story “may 


seem an improbable odo but it is by no 
means impossible. ” Now, I do not think 
that this is a valid ground for dissenting 
from the conclusion of the trial Court and 
for directing a further enquiry. It is 
possible that another Magistrate may oome 
to a different oonolusion on the evidenoe, but 
that does net justify an order for further 
enquiry. The principle of law enunciated 
in the Full Bench ruling in Emperor v. 
Kiru (1), though directly applying to a 
oase of fresh enquiry after discharge, has 
an important bearing on the case before me, 
in which, as pointed out above, the whole 
of the evidence on behalf of the complainant 
was recorded by the Magistrate. The learned 
Judges laid down in that judgment that 
further enquiry is improper, unless the 
order of discharge was manifestly perverse 
or foolish, or was based upon a record of 
evidenoe which was obviously incomplete. 
Judged by this test, the order of the learned 
Sessions Judge oannot be upheld. Further, 
I must say that I am inclined to endorse 
the view of the Magistrate that it is 
difficult to believe the story related by the 
complainant. 

Accordingly I accept the application for 
revision and set aside the ordsr directing 
further enquiry. 

Application accepted. 

(1) 11 Ind. Cas. 132; 10 P. R. 1911 Cr.; 24 P. W 
K. 1911 Cr. ; 205 P. L. U. 1911; 12 Cr. L. J. 3o4. 
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PRIVY COUNCIL. 

Appeals from the Madras High Court. 

May 13, 1919. 

Present: \ isoount HaldaDe, Viscount 
Civp, Lord Pbillimore, Sir John Edge and 

Mr. Ameer Ali. 

M cs ANNIE BESANT —Appellant 

versus 

The ADVOCATE GENERAL of the 
GOVERNMENT cr MADRAS and anothe:-. 

— Respondents. 

Press Act. (I of ,9\9), 3(1), 4 (1), 17,22- 

rrmling Presses and Newspapers Act (XXV of 18G7J, 
s$. 4, 5 -Liberty of press—Control of printing 
presses—Declaration bg owner ot printing press— 
Deposit of security—Magistrate, power of, to dispense 
with security or to cancel or vary order relating to 
security, whether judicial or administrative—Notice to 
person affected, whether necessary—Order forfeiting 

deposit—Criminal Procedure Code (Act V of 189S ),s. 
AAr.—Civil Procedure Code (Act V of 1908), s. 115 — 
Revision Certiorari, writ of, issue of -High Court, 
power of—Bringing into hatred or contempt—Attack 
upon system as distinguished from attack upon class — 

1 iess Act ami Penal Code, provisions ol, comparison 
between—Appeal to His Majesty in Council—Practice 
of Privy Council in criminal cases—Limitations on 
Lofnmiltee s powers . 

The Indian Press Act contemplates that in 
ordinary cases security shall be deposited by the 
owner of a printing press used for printing a news- 
paper, and the only duty of tho Magistrate is to fix 
the amount and to receive it. Tho proviso to section 
3, sub.section (I), gives him the-power, for special 
reasons, to dispense with any deposit, but the same 
proviso also gives him the power to cancel any 
such order of dispensation, and the necessary 
consequence of such cancellation will bo that 
security will have to be deposited according to the 
amount thereupon fixed by him within the limits 
proscribed by tho Act, as would be done in normal 
course on the first making of the declaration required 
from every person who keeps in his possession a 
printing press, [p. 214, col. l.j 

I he action of the Magistrate in requiring or 
dispensing with a deposit or in cancelling an order 
dispensing with a deposit is administrative and not 
judicial, nor is lie bound, strictly speaking, to hear 
tho person affected by his order, though it may be 
more discreet to do so. [p 215, col. 1.] 

The power of the High Courts, which have inherit- 
cd the ordinary or extraordinary jurisdiction of 
the Supreme Court, to issue writs of certiorari has 
not been taken away by tho provisions of section 
435 of the Criminal Procedure Code and section 1)5 
of tho Civil Procedure Code of 1908. But semble, 
that, assuming tho order of tho Magistrate to be 
a judicial order, the power to issue a writ of 
certiorari against any such order would bo taken 
away by section 22 of tho Indian Press Act (I of 
1910). [p. 2 5, col. 2; p. 216, col 1.] 

Tho provisions of the Indian Press Act, section 4, 
as to tho forfeiture of deposits are closely analogous 
to those of sections 124A and 153A of tho Indian 
Pomal Code. Both sots of provisions attempt to 
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balance two important public considerations, tho 
undesirability of anything tending to excite sedition 
or to excite strife between classes and the undesir¬ 
ability of preventing any bona fide argument for 
reform, [p. 217, col. 2.] 

In substance, the question under clause (c) of 
section 4, sub-section 1 1), of tho Indian Press Ac* 
comes to this, are tho words used such as in fact to 
excite, or do they disclose an attempt (which implies 
intention) to excite hatred, contempt or disaffection 
towards the Government or of any class or section 
of His Majesty’s subjects in India, and, in judging 
the question of intent, the publisher must bo deemed 
to intend that which is the natural result of the 
words used having regard, among other things, to 
tho character and description of that part of tho 
public who are to be expected to read tho words, 
[p. 218, col. 1.] 

An attack upon a school of opinion does not 
necessarily involve an imputation upon the class 
who hold or give effect to that opinion. But one 
is apt to lead to the other, and in judging whether 
the second exists regard must be had to the fact 
that the words in clause (c) which refer to the 
hatred or contempt of a class or section are not 
limited by Explanation 2. In this respect tho Press 
Act differs from tho Penal Code. [p. 218, col. 2.] 

Tho Board, in this case, observed that as they 
found that the Statute applicable had not been mis¬ 
construed by the local tribunal, they would not, in 
any event, having regard to tho constitutional 
limitations on their functions in criminal cases, have 
considered themselves justified in interfering, but 
that if they had thought it proper to look into tho 
matter in detail, they would have held that on tho 
merits the Court appealed from was right in support¬ 
ing the declaration of forfeiture, [p. 218, col. 2; p. 219, 
col. 1.] 

Consolidated appeal by speoial leave from 
two judgments of the Madras High Court, 
both dated October 18, 1916, reported as 37 
Ind. Cas. 525 and 607. 

FACTS of the case and the main pro¬ 
visions of the Statutes oonoerned are set 
out in their Lordships’ judgment. Full 
reports of the earlier proceedings are con¬ 
tained in 3) Mad. 1085; 37 Ind Cas. 525, 
and 39 Mad. 1164; 37 Ind. Cas. 607. The 
appellant’s application to the Madras High 
Court for leave to appeal from their judgments 
was refused—Abdul Rahim, Officiating, C. J., 
and Seshagiri Aiyar, J.,bolding that the Court 
had no power to grant leave to appeal, 
though Ayling, J., considered that leave 
oould and should be given under clause 39 
of the Letters Patent. Appellant thereupon 
obtained from the Privy Council speoial leave 
to prefer the present appeals. 

Mr Upjohn , K. 0., (with him Messrs. J. 
Rolertson Christie, K. 0 ., and IT. Ingram), for 
the Appellant.—The Supreme Court of Madras 
had the same right to issue writs of certiorari 
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as the King's Bench have in England. That 
jurisdiction was given them by the Letters 
Patent of 1800 constituting the Supreme 
Court. The right formerly vested in the 
Supreme Court was preseived to the High 
Court by the Charters of 1861 and 1865, 
by clause 17 of the Letters Patent of 1865, 
and by the Government of India Aot, 1915, 
seotion 106. 

It is true that the Madras High Court 
has never before issued certiorari : but this 
does not affect its power to issue that writ. 
Snoh power has in faofc been exercised by 
other High Courts which are on precisely the 
same footing. 

Nundo Lai Bose v. Corporation for the 
Town of Calcutta (1), 

The right to a writ of certiorari can be 
taken away by statutory provision only by ex« 
press words, and in clear terms. 

Rex v. Moreley (2), Rex v. Tlowright (3), 
Rex v. Juices (4), Rex v. Cashiobury Justices 

(5), Colonial Bank of A ustnlasia v, Willan (6). 

Seotion 22 of the Indian Press Aot, 1910, 
which is said to take away the right to the 
writ, is not sufficiently precise in its terms; 
in addition to which the Madras High 
Court had jurisdiction to interfere under 
seotion 435 of the Code of Criminal Pro¬ 
cedure. 

iA Nor is this a case where a certiorari was 
a matter of discretion only, as in Reg. v. 
Nicholson (7). 

Here the appellant was not oomplaining 
of a public grievance, but of one peouliar to 
herself: she was entitled to the writ ex 
debito justitios: 

Queen v. Justices oj Surrey (8). 

Seotion 22 itself in terms excepts an appli¬ 
cation to the High Conrt under section 17: 
upon an application under seotion 17 the appli¬ 
cation can raise any objection to the forfeiture, 
either in law or in fact: this inoludes an 
objection to the order to make the deposit. 

(1) 11 C. 276; 5 lnd. Dec. (n. s.) 943. 

(2; (1760) 2 Burr. 1040; 1 Blaok 231;97E- R. 696. 

(3) (1686) 3 Mad. Rep. 34. 

(4) (1800) 8 T. R. 542; 5 R. R. 445: 101 E. R. 1536 

(5) (1823) 3 D. A R. 35; 26 R. R. 604. 

(6) (1874) 5 P. C. 417; 43 L. J. P. C. 39; 30 L. T. 
237; 22 W. R. 510. 

(7) (1899) 2 Q. B. 455; 68 L. J. Q. B. 1034; 81 L. 
T. 257; 48 W. R. 52; 64.1. P. 388. 

(8) (1870) 6 B. 466. 


The High Court erred in holding that the 
making of the order of May 22, 1916 

(cancelling the order of dispensation and 
requiring appellant to make the deposit) was 
an administrative aot upon the part of the 
Magistrate, and as such not open to review. 
The powers of a Magistrate under seotion 
3 of the Indian Pre33 Act, 1910, no doubt 
include some which are merely ministerial: 
but the power to cancel or vary an order 
of dispensation is not one of them. Such a 
power is something to be done according to 
the rules of reason and justice, not according 
to private opinion: 

Sharp v. Wakefield (9). 

It is "the exeroiseof a right or duty to 
decide.” 

Rex v. Woodhouse (10). 

The Aot differs from Aot XXV of 1867 
as to the class of Magistrate by whom the 
order is to be made: this shows a judicial aot 
was intended. 

Assuming that the High Court had, as 

we contend, jurisdiction to review the order 
of May 22, 1916, either by certiorari or 
under section 435 of the Criminal Procedure 
Code, the order should have been set aside 
as invalid, and this for two reasons: — 

(U Upon the true construction of seotion 

3 (l) of the Indian Press Aot, 1910, once 
the Magistrate has made an order dispensing 
with a deposit, he has no power to order 
a deposit to be made. The power given 
by the proviso to cancel or vary an order 
is in qualiBoation of the power given in 
the earlier part of the section: it is not in 
qualiBoation of the power to dispense with 
a deposit, which is given by the proviso 
itself. If the seotion is ambiguous it should 
be construed in favour of the subject. 

(2) The appellant was given no op¬ 
portunity of being heard. It is a duty lying 
upon every one who decides anything to 
listen to both sides [Loreburn, L. C., ,n 
Board of Education v. Rice (11)]. Irregularity 
of proceedings is expressly mentioned as a 
ground of review in seotion 435 of the Code o 
Criminal Procedure. 

(9) (1891) A. C. 173 at p. 179; 60 L. J. &L C. 73; 

64 L. T. 180; 39 W. R. 551; 55 J. P. 197. R 

(10) (1906) 2 K. B. 501 at p. 524; 75 L J. J 
745; 95 L. T. 367; 399; 70 J. P. 485; 22 T. L. 'R. 1 * 3 4 5 6 7 8 

(11) (1911) A. 0. 179; 89 L. J. K. B. 793 10* n J . 
689; 75 J. P. 393; 9 L Gr. R. 653; 55 8. J. 440; 27 T. 0. 

R, 378. 
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Assuming that the order of May 22, 
1916, requiring security was not open to 
review, or if open to review, was valid, 
we submit that the order of forfeiture 
of August 25, 1916, is bad. The Indian 
Press Act is such a severely restric¬ 
tive Aot that it should be construed as 
favourably to the subject as possible. On 
a fair and reasonable interpretation, 
none of the artioles oomplained of falls 
within section 4, sub section 1. The 
High Court did not give effect to 
Explanation II, which provides that 'com¬ 
ments expressing disapproval of Government 
measures without exciting or attempting to 
excite hatred, contempt or disaffection do not 
come within the sonpe of clause (e).” The 
Government admit that to advooate Home 
Rale for India is not in itself a ground for 
forfeiture: yet this is all that appellant did. 

Further, we submit that the Indian 
Press Aot, 19*0, and especially section 22 
thereof, is ultra vires the Indian Legis¬ 
lature. It contravenes the proviso to section 
65 of the Government of India Aot, 1358 
(21 and 22 Viet. o. 106), whioh was in force 
when it was enacted. So far as it interferes 
with constitutional rights, it is not validated 
by the Government of India (‘Amendment) 
Aot, 1916 (6 <fe 7 Gao. V, o. 37), section 2. 
The object of section 65 of the Govern¬ 
ment of India Aot, 1858, was to prevent 
the subordinate legislation from tampering 
with those fundamental rights on whioh the 
allegiance of the subject depends. Ameer 
Khan , In the matter of (12). 

There are certain constitutional rights 
whioh bind the subject and the Crown one 
to another. The Indian Press Aot violates 
those rights in so far as it interferes with 
the liberty of the press, gives the Exe¬ 
cutive Government arbitrary powers over 
the subject’s property, and in other respects. 

Sir Erie Richards , K. C, (with him 
Messrs. DeQruyther % K. 0. t and Kenioorthy 
Broion) t for the Respondents.—The order 
of May 22, 1916, was valid. An 

order dispensing with security is an order 
under sub-seotiens 1 to 3 of the Indian 
Press Aot, and may, therefore, under that 
very sub section be varied or cancelled. If 
it does not apply to an order for dispensing 
with security, the word "canoel” is meaning¬ 


less: the only other case is when the press 
is no longer kept, and that is specially 
dealt with by section 24 The words "or 
may” in the proviso to seotion 3(1) show 
that the power to oaDoel or vary is a sub¬ 
stantive power, applying to all orders under the 
sub seotion, including an order dispensing 
with seourity. The Aot nowhere requires 
the Magistrate to hear the party affected 
before making an order: suoh a requirement 
would often involve inconvenient delay, 
and that may have prevented the requirement! 
Under sub-seotion 2 the Local Government 
oan, a3 a purely administrative aot, require 
suoh depoiit as they please in the case of 
an existing press: it would be strange if the 
position under sub-section 1 were different. 
It was in the appellant’s power to apply 
to the Magistrate to oanoel or vary his order 
under the proviso. An ex parte order is not 
necessarily contrary to natural justice: it is a 
common practice to make ex parte injunctions; 
all suoh orders are suojeot to the implied 
right to apply for their discharge. 

The making of the order of May 22 
1916, was a purely administrative or minis¬ 
terial act. Tne mere fact that the person 
making it was a Magistrate does not render 
it liable to appeal or revision, whether by 
certiorari or otherwise:—■ 

Alinakshi Naidu v. Subramanya Sastri (13), 
Vijiaraghuvalu Pillai v. TUeagaroya Chetti 

(14). 

The statutory powers of revision given by 
the Code of Criminal Procedure, 1898,(sections 
435, 439) and the Code of Civil Proce¬ 
dure, 1908, (seotion 115), so far as they 
apply, supersede proceedings by certiorari. 
The rule that the right to certiorari can only 
be taken away by express words does 
not apply to .these statutory provisions. 
The power to revise is discretionary, and 
this is not a case where it should be ex¬ 
ercised if it existsJ: not only has there 
been delay, but at the time of the applioa- 
tion the deposit had been forfeited: the 
order was merged in the order of forfeiture 

The High Courts’ right of review under 
seotion 435 of the Code of Criminal Pro¬ 
cedure is excluded by seotion 22 of the 
Indian Press Aot. The appellant is in 


(13)11 M.26(P.C.);Ul. A. 160; 5 Sar. P C I 
64; ll Ind. Jur, 39i; 4 Ind, Dec. (n. a.) 1 R 

(U) 25 Ind. Can 315, 38 M. 581: 27 M. L J 227- 
10 M. L. T. 128, 16 Or. L. J. 593, ’ 7| 


(12) 0 U. L. ft,392 at pp. 450, 452, 
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this dilemma, if the making of the order 
was a proceeding under the Act, the High 
Court has by section 22 no power except 
under section 17: if it was not a prooead- 
ing under the Act, it was a mere adminis¬ 
trative order and the High Court cannot 
interfere with it at all. 

Upon the merits the articles fall within sec¬ 
tion 4, eub-seotion 1, of the Act. The question 
greatly depends upon looal conditions, with 
which the Judges of the High Court would 
be well acquainted. But the matter is not 
really one for the Board’s decision, as the 
question oomes before them on an appeal . 
under the prerogative in a criminal matter, 
and in the absenoe of special oiroumstauoes 
which are not shown to exist here, the 
Board will not interfere, upon such an 
appeal, with the decision of the looal 
tribunal. 

Arnold Charming v. Emperor (15), Dal 
Singh v. Emperor (16). 

Mr. Upjohn, K. C , replied. 

JUDGMENT. 

Lord Phillimqre. —These are two appeals 
for whioh the appellant, Mr9. Besant, 
obtained special leave from His Majesty in 
Council against two decisions of the High 
Court of Judicature at Madras. 

They a»ise in the following oirourastanoes:— 
There are in India two legislative Aots 
of the Governor General of India in Counoil 
relating to printing, one being the Printing 
Presses and Newspapers Act No, XXV of 
1867, and the other being Act No. 1 of 1910 
entitled An Aot to provide for the better 
control of the Press, ” and shortly “The 
Indian Press Aot, 1910. ” Under the 6rst 
Aot, section 4, the person who keeps in his 
possession a printing press must make and 
subscribe a declaration before* a Magistrate, 
stating that he has a press for printing, 
and where it is situated. And by section 
5 no printed periodical work containing 
public news, or comments on publio news, 

(15) 23 Ind. Cas 661; 41 I. A. 149: 41 C. 1023; 26 
M. L. J. 621; 18 C. VV. N. 785; 16 M. L. T. 79; 1 L. 

W. 461; 20 C. L. J. 161; 12 A. L. J. 1042; 16 Bom. L 
R. 544; (1914) M. W. N. 506; 7 Bur. L. T. 167; 15 Ci. 

L. J. 309; 8 L. B. R. 16 (P. C.). 

(16) 39 Ind. Cas. 311; 44 I. A. 137; 15 A. L. J. 475; 

1 P. L. W. 661; 19 Bom. L. R. 510; 21 C. W. U. 818; 

26 C. L. J. 13; 6 L. W. 7l; 22 M. L. T. 31; (1917) M. 

W. N. 522; 18 Cr. L. J. 471; 86 L. J. P C. 140; 33 M. 

L. J. 555; 44C. 876; 11 Bur. L. T. 54; 13 N. L. R. 100 
(P. C ). 


shall be published without the printer and 
publisher making a declaration stating that 
he is the printer or publisher, the name 
of the periodical and the plaoe where the 
printing or publishing is conducted. 

Under the second Aot, section 3, sub¬ 
section 1, the person making the declara¬ 
tion i9 required to deposit before a Magis¬ 
trate in money, or in certain securities, a 
sum not being less than Rs. 500, or more 
than Rs. 2,000, as the Magistrate may 
think 6t to require. 

But the Magistrate may, for special reasons 
whioh he is to record, dispense with the 
deposit, and he has certain powers of cancel¬ 
ling or varying any order made under this 
sub-section. 

By section 4 of the Aot the Looal Gov* 
ernment, when it appears to it that any 
printing press, in respect of which any 
security has been deposited, i9 used for the 
purpose of printing any newspaper whioh 
contains words, signs or visible representa¬ 
tions of a nature deemed to be objection¬ 
able under the detailed provisions of the 
section which will be hereinafter specifically 
set forth, may, by notice in writing addressed 
to the keeper of the press, declare the 
seourity and all copies of the newspaper 
wherever found forfeited to His Alajesfcy» 
and after the expiry of 10 days from the 
date of the issue of the notice of forfeiture, 
the declaration required of every keeper 
of a press is to be deemed to be annulled. 

By seotion 17 :— 

Any person having an interest in any 
property in respect of whioh an order or 
forfeiture has been made under seotion 4 ... 
...[or under certain other sections not materia 
to the present appeal ] “ may, within twO 

months from the date of such order, apply 
to the High Court to set aside such order 

on the ground that the newspaper. 

respect of whioh the order was made did 
not contain any words, signs, or visible 
representations of the nature described i n 
seotion 4, sub-section 1.” 

And by seotion 18 :— 

“Every such application shall be heard 
and determined by a Special Bench o 
the High Court composed of three 

Judges.” . 

By section 23, anyone who keeps m n|S 
possession a press without making a deposit 
under seotion 3, wheD required so to do, 





Vol. LII] INDIAN CASES. 213 


ANNIE BESANT V. ADVOCATE GENERAL, MADRAS. 

Bball be liable to the same penalty as if 
he had failed to make the declaration re¬ 
quired by the first Act. 

On the 2nd December 1914 the appel¬ 
lant, being the owner and keeper of a 
printing press, and printer and publisher 
of a newspaper called at that time, and 
thereafter, “ New India, ” made the declara¬ 
tion required of her under the Act of 1867, 
and the Magistrate before whom it was 
made, using the power of dispensation given 
to him by section 3 of the Aot of 1910, 
thought fit to dispense with the deposit of 
the seourity which under the provisions of 
the same seotion she would otherwise have 
had to give. The document in whioh the 
dispensation was embodied is not contained 
in the record of these appeals, and their 
Lordships have not before them the reasons 
whioh the Magistrate recorded as the grounds 
for granting this dispensation. 

On the 28th May 1916 the appellant 
reoeived a notice from the Magistrate, dated 
the 22nd May, in whioh it was stated that 
he, under sub seotion 1 of seotion 3, cancel¬ 
led the order dispensing with the seourity 
and reqnired her within 14 days to deposit 
Rc. 2,000 as seourity. 

In accordance with this order the appel¬ 
lant, under protest, a3 she says in one of her 
affilavite, deposited the security. 

On the 28th August 1916 she was served 
with an order, dated the 25th August and 
made by the Governor-in-Counoil, reoiting 
that 20 passages published in the news¬ 
paper and identified in the order were of 
the nature described in sub seotion 1 of 
seotion 4 of the Aot of 1910, and declaring 
that the security whioh the appellant had 
deposited and all oopies of “ New India ” 
wherever found were to be forfeited to the 
Crown. 

The appellant thereupon, purporting to 
avail herseif of the provisions of seotion 17 
of the Aot, presented her petition to a 
Speoial Bench of the High Court of Judicature 
at Madras, praying that both the order of 
the Magistrate requiring seourity and the 
order of the Governor in Counoil shouli be 
revised and set a?ide. It being/ however, 
obvious that the prooedare under section 17 
was not availible f rr questioning any aot 
of the Magistrate, the appellant the next 
day praoentel what n called a U/uninal 
Revision Petition under sections 103 an! 


107 of the Government of India Aot (5 and 
6 George V o. 61) and seotion 435 of the 
Code of Criminal Procedure. This applica¬ 
tion, also described in the oourse of the 
proceedings as an application for a certiorari , 
was also heard by the Speoial Benoh. 

After argument, both applications were 
refused ; all the Judges agreeing that they 
should be refused, but not being in agree¬ 
ment as to the grounds on whioh the re¬ 
vision petition failed, and not being wholly 
in agreement as to all the artioles in 
the newspaper whioh might merit con¬ 
demnation. 

The petitioner thereupon applied to the 
High Court for leave to appeal in both 
oases, and on this leave being refused by 
the High Court, applied to His Majesty in 
Council for speoial leave to appeal, aod this 
leave having besn given (as already stated) 
in respeot of both orders, both matters are 
now before their Lordships. 

It will be convenient to consider first 
the application to quash the order of the 
Magistrate. This question divides itself into 
two parts : was the procedure adopted a 
competent and suitable method of reviewing 
the order, and if it be open to review, 
is it to be deemed an illegal and unwarranted 
order ? 

It is oonvenient to consider first the 
nature of the order, or supposed order. 
The Statute contemplates that in ordinary 
oases seourity shall be deposited, and the 
only duty of the Magistrate is to fix the 
amount, having regard to the two limits, and 
to reoeive it. 

Then follows the provisy: — 

Provided that the Magistrate may, if 
he thinks fit, for speoial reasons to be 
reoorded by him, dispense with the deposit 
of any seourity or may from time to 
time oanoel or vary any order under this sub¬ 
section.” 

Itwas contended before their Lordships 
that to read this proviso as enabling the 
Magistrate to oanoel or vary an order of 
dispensation would be to make a proviso 
upon a proviso, and to oolleot a positive 
enaotment out of that whioh was only a 
qualifying provision. But it is well settled 
that there is no magio in words of proviso, 
aad that the plain meaning must be given 
to* the words of the Legislature, and those 
words enable the Magistrate to oanoel or 
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vary any order made under the sub-section, 
which should mean among other orders 
orders of dispensation 

' If the Magistrate having fixed the 
minimum seourity may vary his order by 
imposing the maximum, there is no reason 
why he should not, as time goes on, think 
fit to require seourity when at first he 
thought fit to require none. Under the 
second sub section a power of requiring a 
deposit, where none up to that moment had 
been required, is given in certain oases to 
the Lioal Government, and it is natural to 
suppose that what the Looal Government may 
do in a proper oase under sub section 2, 
may be done in a proper oase by the 
Magistrate under sub seotion 1. It is some¬ 
what difficult to find any case, other than 
this one, to which the word oaneel would 
be properly applicable. If the normal course 
is adopted, and a deposit is required, and 
if the Magistrate thereafter thinks it too 
much or too little, the appropriate word 
for the new order is that it is one varying 
the old. But if he were to cancel simpliciter 
an order fixing the deposit at a particular 
sum, it is difficult to see what would 
happen. There must be a deposit unless 
-there is a positive order of dispensation; the 
cancelling of an order fixing the deposit at 
say Rs. 2,00'J would leave the keeper of 
the printing press in the position of having 
to apply to the Magistrate to make some 
further order, either fixing a new sum or 
dispensing with any ; and till such new 
order had been made and complied with, the 
keeping of the printing press would apparent¬ 
ly be an unlawful act, so that the cancel- 
lation of the order fixing the deposit at 
Rs. 2,000 would be injurious instead of 
beneficent to the keeper of the press. But 

if the Magistrate had originally thought fit 

to dispense with seourity and afterwards 
changed his mind, the right phrase to use 
would be that he had cancelled his order of 
dispensation. 

Their Lordships are, therefore, of opinion 
that the Magistrate has power under the 
seotion to cancel an order of dispensation, 
the necessary consequence of which will 
be that seourity will have to be deposited 
according to the amount thereupon fixed 
by him within the limits prescribed, as 
would be done in normal course on the first 
miking of a deolaiation, 


Their Lordships are in agreement in this 
respect with the opinion of Ayling, J., 
and in disagreement with the view of 
Seshagiri Aiyar, J. The Officiating Chief 
Justice Abdur Rahim, J., agreed in principle 
with Sashagiri Aiyar, J., and so expressed 
himself in his judgment upon the other 
application. 

It is next contended on behalf of the 
appellant that the act of the Magistrate in 
cancelling the dispensation was a jadicial 
order, and was bad, because she was given 
no opportunity of being heard before an 
adverse order was made against her. 

To this argument several answers have 
been given ; that the order might be 
treated asan ex parte order whioh it would have 
baen open to her to move to discharge 
instead of complying with it as she did under 
protest; that as a judicial order it was 
still one made by the Magistrate within 
the exercise of his jurisdiction, and that 
the omission to hear her was only an 
irregularity whioh could not be reviewed, or 
at any rate could not be reviewed by process 
of certiorari; and lastly, that the act was 
not a judicial act but one done in the 
exeroise of administrative functions. 

It was on this last ground that all three 
Judges in the High Court decided the point 
against the appellant; and without pronounc¬ 
ing any opinion on the other grounds the>r 
Lordships agree that this one furnishes a 
sufficient answer. 

The Magistrates to whom this power is 
entrusted by the Act are the District Magis¬ 
trates a^d the Chief Presidency Magis¬ 
trates. Those to whom power was entrusts 
by the Act of 1867 were “ any person 
exeroising the full powers of a Magistra e, 
and were to include “Magistrates of Po icc 
and Justices of the Peaoe.” At that time 
there were no Chief Presidency Magistra es. 

It was argued before their Lords *P® 
that the change in the second Act, 
is in especial the substitution of the 
Presidency Magistrate for territory wit ,n 19 
jurisdiction, showed an intention on . # 
part of the Legislature to make the ao ion 
of the Magistrate judicial and not a 
trative. Bat their Lordships do not in 
that this change alters the nature or-charade 
of the action of the Magistrate. It is rn 
th\t the duties of the Chief 6 ?l 

Magistrate are primarily jilioial; 
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Magistrates oatside the presidency town exer¬ 
cise both judicial and administrative functions, 
and the District Magistrate is principally an 
administrative officer. These two considerations 
appear to balance one another. The action of 
the Magistrate under sub-section 1 of seotion 
8 is (like the action of the Magistrate 
under sub-section 1 of seotion 8) analogous 
to the action of the Looal Government under 
the second sub section in the same clauses, 
and the action of the Local Government is 
clearly administrative. 

It being onoe established that the normal 
course is to have a deposit, the aotion of 
the Magistrate in increasing or dimi¬ 
nishing, withdrawing or imposing, is a 
pure matter of administrative discretion. 
It is only in one case that he is to record 
his reasons and that is when there is a 
departure from the normal, and the objeot 
of recording them is, as the Officiating Chief 
Justioe rightly said, for the information of 
his superiors in the Government. 

Fu/ther, in this connection the provisions 
of section 22, upon which oomment will 
shortly be made, must not be left out of 
sight. If a declaration of forfeiture by the 
Looal Government can only be questioned in 
one respect and by one method—it is 
not unreasonable to suppose that the 
Legislature did not intend to open the Courts 
of Law to enquiries as to the exercise of so 
comparatively unimportant an offioial act, 
disoretionary and in some respeots facultative 
as it is. 

The aot of the Magistrate is after all 
only the withdrawal of a privilege which 
need never have been granted. It is not 
like a condemnation, in which case justioe 
requires that the person to be condemned 
should first be heard. It would have been 
in their Lordships’ opinion more discreet, 
and it would have removed an oooasion for 
oomment and complaint, if the Magistrate 
had given the appellant some opportunity 
for making her observations before the 
privilege was withdrawn; it might have 
been a wiser discharge of his duty as an 
officer. But having said this, their Lordships 
are unable to go any further. 

It results, therefore, that if the order of 
the Magistrate was open to examination, 
either upon process of certiorari or by a 
way of revision, the consequence of an 
examination would be to leave the or4?r 


as it stands; and this oonsequenoe is not 
without its bearing upon the question, 
which is prior in order of reasoning, whether 
it was competent to the Court to enter 
upon any such examination. The appellant 
based her demand partly upon the Code 
of Criminal Procedure and partly upon 
the supposed Common Law power to grant 
a writ of certiorari. She did not rely upon 
the power of revision given by the Code 
of Civil Procedure. 

It is not easy to see how these proceedings 
could be deemed criminal proceedings 
within the Code of Criminal Procedure. 
They are not proceedings agaiust the 
appellant as charged with an offence. They 
are at the utmost proceedings whioh rendered 
the appellant, if she should thereafter 
oommit a oriminal or forbidden aot, open 
to a particular form of prooedure for a 
penalty. 

In any view, as their Lordships have 
intimated their opinion that the Magistrate 
in withdrawing the order of dispensation 
was not acting judicially, it follows that 
this is not a case for revision under the 
Code of Criminal Prooedure. 

As to certiorari it was contended on 
behalf of the respondent in the High Court, 
that there is no power in the High Court 
to issue a writ of certiorari , or alternatively 
that the provisions of seotion 22 forbid 
recourse to this writ in oases whioh oome 
under the Press Aot. 

As to the first point it would seem 
that at any rate the three High Courts 
of Caloatta, Madras and Bombay possessed 
the power of issuing this writ [see Re, the 
Justices of the Supreme Court of Judicature 
at Bombay (17) and Nundo Lai Bose v. 
Corporation for the Town of Calcutta (1)]. 
Whether any of the other Courts whioh are 
by definition High Courts for the purposes 
of this Aot have the power to issue writs of 
certiorari is another question. 

Supposing that this power onoe existed, 
has it been taken away by the two oodes 
of prooedure ? No doubt these oodes pro¬ 
vide for most oases a much more conveni¬ 
ent remedy. But their Lordships are not 
disposed to think that the provisions of 
seotion 435 of tjie Criminal Prooedure Code 
and seotion 115 of the Civil Prooedure 

(17) 1 Knapp. I at pp. 49, 61, 65, 12 R. R. 22?, 
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Code of 1903 are exbanatiye. Their Lord- 
-hips can imagine oases, thongh rare ones, 
wh.oh may not fall under either of these 
sections For snoh oases their Lordehips 
do not think that the powers of the High 
Courts whioh have inherited the ordinary 
or extraordinary jurisdiction of the Supreme 
Court to issue writs of certiorari, oan be 
said to have been taken away. 

But assuming that the power to issue 
the writ remains, and that it might be 
exeroised notwithstanding the existence of 
procedure by way of revision, section 22 
has^st'll to be considered: — 

22. Every declaration of forfeiture pur- 
porting to be made under this Act shall 

?r tt a . ga ' D ' '' person9 ‘ be conclusive evidence 
that the forfeiture therein referred to has 

aken place, and no proceeding purporting 

to be taken under this Act shall be called 

m qrest.on by any Court, except the High 

Court, on suoh application as aforesaid, and 

vLT u ° r '™. inal prooee ding, except as pro- 
v.ded by this Act, shall be instituted 

tnod D 1 -!n y - TT f ° r anythl,l er done or in 
good faith intended to be done under this 

holiWii 8 8eat ' 0n il was intended on 
behalf of the appellant that as ihe writ 

of certiorari was not in terms said to be 

taken away the right to it remained, not- 

thstandmg the very express but still 

general words of this seotion. 

However that might be aooording to 
English Law where there is no suoh re¬ 
vision procedure as in India, their Lordships 
Bee no reason for narrowing the express 
words of the !ndian Act. Certiorari accord- 

8 Kngll8h r “le is only to be 

granted where no other suitable remedy 

were 'a ^ ‘bs order of the Magistrate 
were a judical order, it would have been 

made m the exeroise either of his oivil or 
of his onminal jurisdiction, and procedure by 
way of revision would have been open. 

Even were it to be said that the order 
was of that quasi judioial kind to which 
ccrfmnm has sometimes been applied in 
England or in India, the Press Act may 
qmte reasonably have intended to take it 
away and there is no reason why full effeot 
•honld not be given to its language 

It was contended in the High Court and 
before this B.ard that it was beyond the 
competency of the Indian Legislature to 


enaofc seotion 22 and possibly even to enact the 
Press Aot. This argument, whioh was mainly 
founded npon the language of Norman, J., 
in the case of Ameer Khan , m the matter of (12), 
received some encouragement from the Offi¬ 
ciating Chief Justioe. But their Lord- 
ships find themselves unable to appreoiate it. 

The order of the High Court dismissing 
this application was, therefore, right, and the 
appeal from it must be dismissed. 

If their Lordships thought that the appel¬ 
lant had made any way, they would have 
had to oonsider whether she was not, aooord¬ 
ing to the praotioe prevailing in oases of 
certiorari^ too late in making her applioa 
tion. Indeed, what advantage the appellant 
would have gained if she had suooeeded upon 
this application is not very apparent. The 
power of the Looal Government to make a 
forfeiture under seotion 4 no doubt depends 
upon there being a deposit to forfeit. Bat 
at the time ‘be order was made, 25th 
August 1916, there had been in faot a 
deposit sinoe 5th June; and the appellant 
had taken no steps to get herself relieved 
from the order made on the 22nd May 
direoting the deposit, or to get it baok. 

Even were it oontended that the de¬ 
posit ought to be regarded as having been 
bo unwarrantably exacted that it ought to 
oount as non existent, there was nothing 
to show that the Looal Government was 
or ought to have been aware of this. 
Further, seotion 22 makes the declaration 
of the Looal Government conclusive as to 
there being a forfeiture. 

Lastly, the appellant made no application 
by way of certiorari or otherwise to quash 
the declaration of forfeiture; and the only 
way in whioh it was attacked was by 
using the procedure under seotion 17 
whioh, as pointed out in the High Court, 
is available only for one purpose, that is, 
of showing on the merits that the published 
artioles were not deserving of forfeiture. 

Their Lordships have now to deal with 
the other appeal. Seotion 4, sub-section 1, 
of the Indian Press Aot is, in so far as it 
is material, in the following terms:— 

(l) Whenever it appears to the Looal 
Government that any printing press in 
respeot of whioh any security has b^en 
deposited as required by seotion 3 is used 
for the purpose of printing or publishing 
any newspaper, book, or other dooutqsni 
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containing any words, signs, or visible 
representations which are likely or may 
have a tendency, direotly or indirectly, 
whether by inference, suggestion, allusion, 
metaphor, implication, or otherwise—. 

(c) to bring into hatred or contempt 
His Majesty or the Government established 
by law in British India or the adminis¬ 
tration of justice in British India, or any 
Native Prince or Chief under the suzerainty 
of His Majesty, or any class or seotion of 
His Majesty’s subjects in British India, or 
to excite disaffection towards His Majesty 
or the said Government or aDy suoh Prinoe 
or Chief; or. 

(e) to encourage or incite any person 
to interfere with the administration of the 
law or with the maintenance of law and 
order; . 

the Local Government may, by notice in 
writing to the keeper of suoh printing press, 
stating or describing the words, signs, or 
visible representations which in its opinion 
are of the nature described above, deolare 
the security deposited in respect of suoh 
press and all oopies of suoh newspaper, 
book, or other dooument, wherever found, 
to ( be forfeited to His Majesty. 

Explanation 1. —In clause (c) the expres¬ 
sion disaffection* includes disloyalty and 
all feelings of enmity. 

Explanation II. — Comments expressing 
disapproval of the measures of the Govern¬ 
ment or of any suoh Native Prinoe or Chief 
as aforesaid with a view to obtain their 
alteration by lawful means, or of the 
administrative or other action of the 
Government or of any suoh Native Prinoe 
or Chief or of the administration of justioe 
in British India without exoiting or at¬ 
tempting to excite hatred, oontempt, or 
disaffection do net come within the scope 
of clause (c).” 

The notioe of forfeiture issued on the 
25th August 1916 stated that in the 
opinion of the Governor-in-Council 20 passages 
published in the appellant’s newspaper on 
various dates from the 7th June to the 
17th August were of the nature described 
in seotion 4, sub-seotion 1, and declared 
the security deposited by the appellant to 
be forfeited. The articles in question were 
nambered oonseoutively from l to 14, seven 
articles being numbered 4 and marked 
with consecutive letters of the alphabet, 
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Thereupon the appellant availed herself 
of the remedy given to her by sections 17 
and 18 and applied to a Special Bench of 
the High Court to set aside the order on 
the ground that the newspaper did not 
contain “any words, signs or visible 
representation” of the nature described in 
seotion 4, sub-section 1. 

This application, as already stated, wa 9 
heard.by the same Judge* a9 those who 
sat upon the application for a certiorari. 
In the unanimous opinion of the Benoh, the 
artioles numbered 2, 11, and 13 were 

within the terms of seotion 4, sub-section 1, 
clause (c). S. Aiyar, J., thought that article 11 
was also obnoxious to olause (e). The majority 
of the Benoh, that is to say, the Officiating 
Chief Justioe and Ayling, J., thought artioles 
1, 6, 1C and 12 obnoxious to olause (c). 
Ayling, J., thought artiole 7 obnoxious to 
clause (e) and artioles 9 and 11 obnoxious to 
clause (c). S Aiyar, J., thought artiole 8 
obnoxious to olause (c). In aooordanoe with 
these conclusions the Court dismissed the 
application made by the appellant. 

The balancing of important political 
considerations, which is effeoted by adding 
Explanation 2 to the enacting words 
whioh are found in the earlier part of 
the seotion, has its analogy in sections 124 A 
and 15WA of the Indian Penal Code. The 
language is not precisely the same, but 
there is the same delicate balancing of two 
important publio considerations, the un¬ 
desirability of anything tending to exoite 
sedition or to exoite strife between olasses 
and the undesirability of preventing any bona 
tide argument for reform. 

It is perhaps not easy to see how 
Explanation 2, with its qualifications, adds 
to, or detracts from the direct language 
of olause (cE A similar observation might 
be made upon seotion 124A of the Penal 
Code. The utmost that can be said is 
that the addition of the explanation with 
its apparent repetition of the positive 
enactment in the guise of a qualification 
of the explanation shows an almost meticulous 
care by the Legislature to balanoe the 
two considerations, prominenoe being given 
to the first consideration in the first pa»t 
of the seotion, and to the second in the 
explanation. 

In applying these balancing priioiphj 
it is inevitable that different minis may 
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oorae to different results, one mind 
attaching more weight to the consideration 
of freedom of argument, and the other 
to the preservation of law and order or of 
harmony. 

The section 124A of the Indian Penal 
Code has been the subject of oareful 
consideration in the oases of the Queen 
Empress v. Bal Qangadhar Tilak (18), 
Bal Qangadhar Tilak v. Queen Empress (19) 
[in which case this Board refused leave to 
appeal. See Bal Qangadhar Tilak v. Queen 
Empress (19)] the Queen-Empress v. Ram - 
chandra Narayan (20) and the Queen 
Empress v. Amha Prasad (21), and though 
as already stated the language of this section 
is not precisely the same as the language 
in the Press Act, these judgments are of 
considerable assistance towards the construc¬ 
tion of section 4. 

In substance the question under olause 
(c) of section 4, sub-eeotion 1, comes to 
this; are the passages such as in faot to 
exoite, or do they disolose an attempt 
(which implies intention) to exoite hatred, 
contempt or disaffection towards the 
Government or of any class or section of 
His Majesty’s subjects in India; and in 
judging the question of intent the publisher 
must be deemed to intend that whioh is 
the natural result of the words used 
having regard, among other things, to the 
character and description of that part of 
the public who are to be expected to read 
the artioles. 

Ae regards the question of hatred or 
contempt of a olass or section, it was 
argued that the object of the artiole was 
to attaok the system, not a olass or seotion. 
It may be assumed, for the purposes of 
this oase, that there may be reference to 
a olass or seotion of His Majesty’s subjeots 
so oouohed as to show that the attaok is 
merely upon a sohool of opinion, and that 
unless the language is such as to exoite 
hatred or contempt of persons, it may 
esoape condemnation. But assuming this, 
the appellant remains faoe to face with 
the difficulty that there is language used 

in certain of the artioles whioh may 

(18) 22 B. 112, 11 Ind. Dec. (n. s.) 668. 

(19) 22 B. 528; 26 I. A. 1; 7 Sar. P. C. .7. 570- 11 
Ind. Deo. (n. e.) 933. (P. C.) 

(20) 22 B. 162 (F. B.) ; 11 Tnd. Dee. (y. 3 ,' 683 

(21) 20 A. 55 (F. B.)j A. \V. N. (1898) 1 5 9 Ind. 

Dec. (K, 8.) 395. * 


legitimately be oonatrued as tending by 
inference or suggestion to exoite hatred or 
oontempt in suoh a fashion that it may 
beoome personal. 

It may well be that the primary object 
was a legitimate attack upon a system, 
but unless care is taken it becomes difficult 
to make a fierce attaok upon a system 
without conveying some imputation upon 
the olass whioh the system makes or 
whioh oarres the system into praotioe. 
And it must be remembered that those 
words in oliuse (c) whioh refer to the 
hatred or oontempt of a olass or seotioD 
are not limited by Explanation 2, and that 
there has been in this respect some departure 
from the policy of the Penal Code, whioh 
superadded a qualifying explanation which 
nas not found place in the Press Act. 

As to clause (c) the majority of the Judges 
in the High Court were brought to the 
conclusion that the attaoks on Anglo-India 
or Anglo-Indians or the bureauoraoy, as the 
oase may be, were oaloulated whatever 
might have been the primary object of the 
writer to bring into hatred or contempt 
persons formirg a olass or seotion of His 
Majesty’s subjeots, namely, English Civil 
Servants in India, in some oases English¬ 
men in India generally. 

All the Judges thought that several 
passages were oaloulated to bring the Gov¬ 
ernment into hatred and contempt, and this 
after giving due weight to Explanation 2. 
There were also as already stated findings 
by Ayling and S. Aiyar, JJ., bringing some 
of the artioles under olause (e), a olause 
which it should be noted is not qualified by 
any explanation. 

Upon oareful perusal of the several judg¬ 
ments their Lordships find that weight has 
been properly given to the several portions 
of the seotion. They do not find that the 
seotion has been misoonstrued. There re¬ 
mains only the question of application m 
detail of the principles of the law to the 
language of the various artioles. 

When their Lordships have progressed 
so far, the questior becomes one which 
partakes so muoh of the nature of a 

question of faot, that it would be difficult 
— ■ • 

for their Lordships even if they were in¬ 
clined to construe the natural tendency 
of the words differently to interfere with 
the conclusions arrived at by the Cour$ 
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in India. For the Judicial Committee, 
when it sits to advise His Majesty in the 
exercise of his prerogative in criminal 01999 , 
does so under constitutional limitations 
which, as has often been explained 
and notably in the case of Oil Singh v. 
Kmperor (16) [and in Tilak's o\$e (19) already 
quoted], preolu le it from exercising the 
full functions of a Court of Criminal 
Appeal. 

It should be added that for the purpose 
of oansidaring not the intention to exoitd, 
but the fact whether the articles are 
such as to excite, the Judges in India 
with a far closer knowledge of the char 10 - 
ter of the people likely ti re\d the ar¬ 
ticles have b?tter meins of jadgiag than 
their Lordships in England. 

Here the matter might rest. But in the 
particular oiroumstanoe i of this oass, and 
after the elaborate argument at the Bar, 
their Lordships think it well to go fur¬ 
ther and to say that if they considered 
it preper to look in’o the matter in de¬ 
tail, they would hold that the artioles whioh 
were the subject of unanimous condemna¬ 
tion, and at least some of those whioh 
came under the oensura of Judges in the 
High Court, were obnoxious to the provi¬ 
sions of olause (c) and possibly in some 
oases to those of olause (e) and that the 
Court was right in supporting the declara¬ 
tion of forfeiture Their Lordsbins will, 
therefore, humbly reoommend His Majesty 
that both these appeals should ba dismissed 
with oosta. 

Appeals dismissed. 

Solicitor for the Appellant. — Mr. D. Gtah im 
Pole. 

Solicitor for the Respondents. — The 
Solicitor, India Offioe. 


PATNA HIGH COURT. 

Criminal Revision No. 69 of 1919. 

April 8, 1919. 

Present:— Mr. Justice Das. 

KUSUM SAO— Acecsed—Petitioner 

versus 

JANAKLAL— Opposite Part?. 

Criminal Procedure Code (Act V of 1898), as. 195 
409 —Penal Code (Act XLV of I860), 211— Sanction 

to prosecute—Additional Sessions Judge, whether com. 
petent to grant sanction in matter arising out of trial 
before First Class Magistrate—Discretion of Court 
exercise of—False charge, prosecution for, sanction for, 
1 alien to be granted . 

An additional Sessions Judge is competent to grant 
sanction to prosecute in a matter arising out of a 
trial before a Magistrate having first class powers, 
inasmuch as an appeal would ordinarily lie from the 
Court of the latter to the Court of the former, fn 220 
col. 2.] 

In dealing with an application for sanction to 
prosecute, the Court to which the‘application is 
made ought to proceed with caution and discern- 
ment, and be guided by two principles, namely, ( 1 ) 
whether there is a prima facie case against the 
person for whose prosecution sanction is asked, and 
(2) whether the real object of the applicant is not 
to satisfy his private ends or personal spite, [p. 221 
col. 2 ] 

The more acquittal of an accused person is not 
sufficient for sanctioning a prosecution under section 
21 1 of the Penal Code, there must be something more; 
there must be a reasonable belief in the mind of 
the sanctioning Court that there was no foundation 
whatever for thecriminal charge: in other words there 
must be a belief that in instituting criminal proceed¬ 
ings the petitioner acted knowingly without belief 
in the truth of the allegations made by him or reck¬ 
lessly without caring whether the allegations were 
true or false, and the judgment of the trial Court 
ought to show that there was no foundation whatever 
for the criminal case against the persons who were 
acquitted, [p. 221, col 2.] 

Criminal application against the order of 
the Additional Sessions Judge, Champaran, 
dated the 22nd January 1919. 

Mr. Qour Chandra Pal , for the Petitioner. 

Messrs. Syed Hasan Imam and Harnarayan 
Prasad, for the Opposite Party. 

JUDGMENT —This application is directed 
against the order of the Additional Sessions 
Judge of Champaran granting sanction to 
the opposite party ULder section 195 of the 
Code of Criminal Procedure to proseoute the 
petitioner under section 211 of the Indian 
Penal Code. The faots and circumstances 
leading up to the application for sanction 
have been fally stated in the judgment 
of the Additional Sessions Judge and I 
do not propose to recapitulate them. It 
appears that in the first instance the 
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Distriot Magistrate of Champaran granted 
enoh sanotion. Against this there was an 
appeal to the Coart of Session, and a 
point was taken before it that the 
Distriot Magistrate had no power to 
grant suoh sanotion as the alleged offenoe 
was not oommitted in, or in relation to, 
any proceeding in that Court or in a 
Oonrt subordinate to that Court. In view 
th f* objeotion a petition was filed before 
the Additional Sessions Judge, who heard 

a JJV p 'f n lor fre8h sanoti °n. and the 
Additional Sessions Judge, while holding 

that the Distriot Magistrate had power to 

grant the sanotion, aoted on the fresh appli- 

cation made before him and himself granted 
fresh sanotion. 

Tery ontset was contended by 

K r Vi?'rv - 4 ^ al , that the aauotion granted 
by the Distriot Magistrate was illegal. This 

was conceded by Mr. Hasan Imam who 

appeared on behalf of the opposite party, 

but he argued that the Additional Sessions 

Judge was oompetent to grant sanotion 

and that he did i(n fact grant sanotion 

for the proseoution of the petitioner under 
sect,on 211 of the Indian Penal Code, 
if the Court whioh heard the oriminal 
case be subordinate to the Court of the 
Additional Sessions Judge, that is to say, 
if appeals from the former Court ordinarily 
lie to the Court of the Additional Sessions 
Judge, then undoubtedly the Additional 
sessions Judge had power to grant sanotion 
in the case. Mr. Pal has taken me through 
the various sections in the Code of Criminal 

Procedure for the purpose of making his 
point that a Magistrate having first olass 
powers is not subordinate to an Additional 
beESions Judge. It will be noticed, however 
on reference to section 195 of the Code 
of Criminal Procedure that the word deli¬ 
berately need by the Legislature is “Court” 
and not Judge”, and the point for my 
determination is not whether a Magistrate 
having first olass powers is subordinate 
to the Additional Sessions Judge, but 
whether an appeal would ordinarily lie from 
a Court of a Magistrate having 1st olass 
powers to a Court of an Additional Sessions 
Judge. Now it cannot be disputed that an 
appeal would ordinarily lie from a Court 
of suoh a Magistrate to the Court of 
Session. If an appeal would lie from the 
Court of suoh a Magistrate to the Court 


of Session, suoh appeal can, in my opinion, 
be disposed of only by the Court of Session. 
Therefore, the point for investigation narrows 
down to this: what is the Court of SessionP 
In ray opinion section 409 makes it perfectly* 
clear that a Court of Session consists of 
the Sessions Judge and the Additional Ses¬ 
sions Judge. I hold, therefore, that the Addi¬ 
tional Sessions Judge was oompetent to grant 
sanotion in a matter arising out of a trial 
before a Magistrate having first olass powers. 

The substantial question that has, however, 
been argued before me is that the Additional 
Sessions Judge did not act properly or with 
discretion in granting sanotion in this oase. 
The learned Judge says: “it has been laid 
down in the oasp reported as Mr. Hume , Public 
Prosecutor of Calcutta v. Paresh Chandra Ohosh, 
An Attorney, (l) that on an application for 
sanotion the Court is nat to try the guilt or 
lunooeDoe of the person for whose prosecution 
sanotion is asked for, but is merely to consider 
whether the statutory bar imposed by 
section 195, Criminal Procedure Code, should 
be removed and the law allowed to take 
its ordinary oourse. What is, however, 
required to be seen is that no one be 
permitted to use the penal law merely to 
satisfy his own private ends or personal 
spite. As in my experience the judgment 
of the great and distinguished Judges who 
heard that case has frequently been 
misunderstood and misapplied, I propose 
to deal with that oase as shortly as I 
can, in order to show that that oase was 
deoided on its own facts and that the 
learned Judges did not intend to lay 
down any general proposition applicable to all 
oases. 

It is to be noted in the first plaoe that 
there was in that case an enquiry as 
full and searching as the late Chief 
Justice of the Calcutta High Court knew 
how to make it, before the learned Judges 
made up their mind to remove the statutory 
bar imposed by eeotion 195. They held 
the enquiry themselves and allowed witnesses 
to be examined and cross-examined before 
them. Not content with this, they placed 
the papers bafore Mr. Hame, the Public 
Prosecutor, “with oomplste oodS ienoe,” as the 
Chief Justice says, “in his abiolute integrity.” 

(1) 22 Iud. Cas. 32 4; 19 C. V. S. 5i41 C. 7il; 

15 Cr. L. J. 51, 
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The passage which ha9 been oited 
from the judgment of the learne 1 Chief 
Justice by the learned Judge has in 
my experience been relied on by the Subordi¬ 
nate Courts as completely doing away with 
their responsibility in the matter, although 
the judgment of Mr. Justioe Chaudhuri in 
the same oase makes it perfectly dear that 
the power to grant sanotion is evidently 
discretionary and has got to be exeroised 
with caution and discernment. I accept 
the proposition of law enunciated in the 
passage cited, for it 6eems to me that if 
the sanctioning Court were to try the 
guilt or innocence of the person for whose 
proseoution sanotion is asked, his subsequent 
trial would degenerate, to use the words 
of Mr. Justioe Chaudhuri, “into a mere 
formality;” but, on the other hand, if an 
application for sanotion is regarded merely 
as a mechanical device for removal of the 
bar, the rule imposing a bar on prosecu¬ 
tions under certain sections specified in 
seotion 195 of the Code of Criminal Proce¬ 
dure would appear to be a meaningless 
absurdity. I do not read the judgments 
delivered in that case as overruling, either 
expressly or by neoessary implication, the 
series of oaee9 that have been decided with 
reference to section 195, exoept such as 
have gone too far and have laid down that 
an application for sanotion must be con¬ 
ducted on the same lines as a criminal 
trial. When the late Chief Justioe says 
that he prefers to take his stand upon 
the seotion itself he is, in my opinion, 
merely protesting against the extreme argu¬ 
ment advanced by Mr. Norton, and not in 
any way throwing any doubt on the rules 
of prudence which have been enunoiated 
by eminent Judges as rules to whioh any 
Court exercising its discretion would have 
reoourse. The learned Chief Justioe himself 
refers to one of such rules of prudence, whioh 
is not to be found in the seotion itself 
but whioh has been read into the seotion 
as of universal application by suocsssive 
generations of eminent Judges. The truth 
appears to be that the Legislature has 
deliberately vested the sanctioning Court 
with absolute discretion in the master, 
because it is impossible to lay down rules 
governing all cases and n9w circumstances 
may arise oalling for application of new 
principles. la my jalgment the owe of 


Mr. * Hum6 , Public Prosecutor of Calcutta v. 
Paresh Chandra Chose , An Attorney , ( I ) has left 

the law exactly where it stood, and in dealing 
with an application forsanotion thesanotioning 
Court must still prooeed with caution and 
discernment and must be guided by two 
principles whioh, in my opinion, have been 
well established, namely, (1) whether there 
is a priina facie oase against the person 
for whose prosecution sanotion is asked, 
and (2) whether the real objeot of the 
applicant is not to satisfy his private ends 
cr personal spite. 

Now, how has the AdditionalSessions Judge 
dealt with this matter? He says: *'[ am, 
therefore, not to see in this oase as to 
whether the oase brought by the appellant 
was true or false, but whether in view of the 
finding of the learned Deputy Magistrate 
who tried the oase and found the principal 
point of the case to be false, sanotion 
should be granted.” He does not reoord 
his opinion that there is a prima facie case 
or, for the matter of that, any oase against 
the petitioner. But he evidently thinks that 
the finding of the Deputy Magistrate was 
something upon whioh he could prooeed. 
Now it seems to me that the Legislature 
has said as plainly as it knows how to 
say that the mere aoquittal of the aooused 
person is not sufficient for sanotion for 
proseoution under seotion 211 of the Indian 
Penal Code. If that were enough, there 
would be no meaning in imposing a bar 
on such prosecutions, aud every aoquittal 
would be followed by an application for 
sanotion to prosecute There must be 
something more than mere aoquittal; there 
must be a reasonable belief in the' mind 
of the sanctioning Court that there was 
no foundation whatever for the criminal 
charge; there must be a belief that in 
instituting oriminal proceedings the peti¬ 
tioner acted knowingly without belief in 
the truth of the allegations made by him 
or reoklessly without oaring whether the 
allegations were true or false The judg- 
ment of the trial Court in this oase does not 
show that there was no foundation whatever 
for the oriminal oase against the persons who 
were acquitted. 

I have read the judgment of the Magistrate 
and the reo.crd of the oase with great oare 
and I am bound to say that they have 


iNDIAN CASES. 


[1919 


fli 

KI8UM 8AO V. JANAK LAL. 

left a suspicion in my mind as to whether 
the complainant had any ohanoe whatever 
against the wealthy Zemindar of the plaoe. 
The learned Magistrate was impressed by 
an entire absence of motive on the part 
of the aooused and yet the same Magistrate 
records in his judgment that there is a 
long standing enmity between the petty shop¬ 
keepers of Madhuban Bazar and the Madhu- 
ban Babus. The question of motive is at 
all times a difficult matter for speculation, 
but in this case the finding of the Magistrate 
itself furnished a strong motive for the 
act oomplained against. The learned 
Magistrate very properly says that there 
being an old standing enmity between the 
complainant and the Madhuban Babus, the 
evidence of the prosecution witnesses must 
neoessarily be reoeived with oaution. 1 agree 
with this and I would only add that the 
Additional Sessions Judge should have 
proceeded with the same oaution in consider¬ 
ing whether in this case, having regard to 
the admitted enmity between the parties, the 
statutory bar imposed by section 195 should 
be removed. 

The whole prosecution oase, however, 
rested on a very slender point, namely, 
whether the oomplainant had produced his 
books of aooount before the Police immediately 
after the alleged occurrence. As to this 
the prosecution case was that the oomplainant 
showed his aooount book to the junior Sub- 
Inspector who took away the book with 
him. With reference to this the learned 
Magistrate who tried the oase says this:— 
The fact that witness Nabijan Chowkidar 
has said in his evidence that he (that is 
to say, the junior Sub-Inspector) carried 
a khata and some paper to the Thana 
after the close of the investigation on the 
day of occurrence, oombined with the some¬ 
what unusual manner suggestive of inter¬ 
polation in whioh the non production of 
the current aooount book is recorded on 
page 11 of the oaee Diary, has given reason 
to suspect the veracity of the junior c$ub- 
inspector,” and then by a curious piece of 
reasoning he comes to the conclusion that 
the aooount book was not in fact pro¬ 
duced before the Police With reference 
to the junior {Sub-Inspector, the learned 
Magistrate in another plaoe says: “The 
eonduot of the Polioe in this oase has 
OOdm ia for a good deal of eommeot and 


it has b3en repeatedly insinuated that the 
Polioe have been conniving at the conduct 
of the aooused from the beginning and that 
the report and Case Diary prepared by them 
are absolutely unreliable. There might be 
some apparent reason for such insinuation 
so far as certain aots of the junior Sub- 
Inspector are concerned, e. g , delay in 
despatching the Case Diary, writing above 
the printed head-line on page 11 regarding 
the non-production of the current asoount 
whioh gives rise to suspicion as being 
an interpolation and whioh really led the 
Sub-Divisional Officer to order the trial 
of the aooused.” It is also to be noted that 
the Sub-Divisional Officer held a local 
enquiry into the matter and he expressed 
his deliberate conviction that the aooount 
book was aotually produced and was taken 
away by the Polioe Officer. He says in his 
report that the entire bazir appeared to be 
almost deserted and that the bazir people 
were afraid to tell the truth and did not want 
to come forward. 

A perusal of the record of the criminal 
oase has convinced me that in the unequal 
contest between a petty shopkeeper and the 
Madhuban Babus the latter had all their 
own way. I am unable to hold that there 
was no foundation whatever for the oriminal 
oase instituted by the oomplainant and 
I think that this matter should have 
been taken into consideration by the learned 
Additional Sessions Judge in granting sanc¬ 
tion for the prosecution of the'petitioner. 

In the next plaoe, the Additional Sessions 
Judge does not exclude the possibility of 
a personal spite on the part of the Madhuban 
Babus. With reference to this he makes 
the following extraordinary observation:— 
“in such a oiroumstanoe I think it would 
be serving a public interest that the matter , 
should be threshed out and if the appel¬ 
lant be found guilty he may be punished 
so that such things may not occur in future. 
And if he be found innocent the Babus 
men will take a lesson so as never more 
to assume an air of injured innocence. 
Under these circumstances I think the 
sanction granted by the learned District 
Magistrate should stand.” I am clearly of 
opinion that sanction should not be so 
light-heartedly given in order to enable 
the parties to have a trial of strength. I do 
net think that the liberty of any persenihoald 
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by any act of the Court be jeopardized so that 
the person who as.ka for sanction “may take a 
lesson.’* 

In my opinion, the learned Additional 
Sessions Judge has failed to exeroise his 
discretion as it should have been exeroised 
and I would, therefore, revoke the sanction 
granted by him and by the District Magistrate 
and direct that no further proceedings be 
taken in the matter. 

Sanction revoked. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 375 of 1919. 

May 23, 1919. 

Present: — Mr. Justice Walmsley and Justice 
Sir Syed Shamsul Huda, Kt. 

The CHAIRMAN op tpe CORPORATION 
ok CALCUTTA —Complainant—Petitioner 

versus 

PAGLI and another—Accused— 
Opposite Party, 

Calcutta Municipal Act (III B. C. of 1899J, s. 495— 
Tea-dust, whether article of food or drink— Food, 
what is. 

The accused were charged with an offence under 
section 485 of the Calcutta Municipal Act for selling 
as tea-dust some substance which was found not to 
contain any tea: 

Held, that tea>dust came within the purview of 
the words “articlo of food or drink” in section 495 
of the Calcutta Municipal Act. [p. 224, col. I.] 

The word “food” includes uny articlo which 
ordinarily enters into or is used in the composition 
or preparation of food, and includes tlavouriug 
matters and condiments, [p. 224, col. 1.] 

Criminal application against the order of 
the Municipal Magistrate, Caloutta. 

FACTS appear from the judgment. 

Baba Manmatha Nath Mooherjee (with him 
Babu Satindra Nath Mooherjee ), for the Peti¬ 
tioner.—This Rule was obtained on behalf 
of the Chairman of the Caloutta Corpora¬ 
tion against an order of aoquittal passed 
by the Munioipal Magistrate of Caloutta. 
The accused-opposite party have a tea shop. 
They sold to the Food Inspector some 
foreign dust as tea dust. The learned Magis¬ 
trate, without either taking evidence or 
examining the accused, aoquitted them, 
holding that tea was not an article of 
human food or drink, relying upon the 


English Food Hoarding Order. I submit 
'food’ was net deSDed in that Order. 
The oase of Rinde v. Allmond (1) is not 
applicable to the present oase. Tea has been 
held to be ‘food.’ See 82 Justioe of the 
Peace 54b (notes). There is nothing to 
show that tea oannot be treated as food 
and drink. The fact that tea has been 
considered to be an article of food and 
drink in England supports my contention. 
The present oase clearly falls, i withiu t 
the purview of section -195 of the Calcutta i 
Munioipal Act. The learned Magistrate 
ought not to have discharged the accused 
without taking any evidence or examining 
the accused. I would, therefore, ask your 
Lordships to set aside the order of the 
Magietiate and order a fresh trial of the 
accused under seotion 495, Calcutta Munioi¬ 
pal Act. 

JUDGMENT. 

Walmsley, J.—This is an application 
made on behalf of the Chairman of the 
Calcutta Corporation against an order pass¬ 
ed by the Municipal Magistrate of Cal- 
outta acquitting two persons of an offence 
under eection 495 of the Caloutta Munioi¬ 
pal Act. That seotion provides that no 
person shall sell to the prejudice of the 
purchaser any artiole of human food or drink 
which is not of the nature, substance or 
quality of the artiole demanded by suoh 
purchaser. It is alleged in this oase that 
the aooused persons sold to the Food 
Inspector as tea-dust some substance which, 
on analysis, was found not to contain any 
tea. When the oase came on for trial 
the learned Magistrate, without examining 
the witnesses or the aooused, aoquitted the 
latter on the ground that tea-dust does 
not come within tbe purview of the words 
artiole of human food or drink.” He 
wrote a judgment which shows that 
he had in his mind the words 
of the learned Judges who decided the 
case of Hindo v. Allmtnd (1). That 
judgment was passed under the very 
speoial rules of the Food Hoarding Order; 
and it was pointed out in the course of 
the judgment that the word “food” in 
that Order was not identical with the 
description of the word “food” as given in 
the ‘ Sale of Food and Drugs Act of 1875” be- 


(i)ia J. p. 161 . 
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cause the word ‘‘drink” was omitted from 
the Order The definition given in the 
Aot of 1875 in that Coart is that ‘food’ 
shall include every article used for food or 
drink by roan other than drags or water; 
and when the Aot was amended in 1899, 
an addition was made to this effect that 
food shall inolude also any artiole which 
ordinarily enters into or is used in the 
composition or preparation of food and shall 
include flavouring matters and condiments. 
It appears to me that the learned Magis¬ 
trate has erred in seeking for guidanoe as 
to the meaning of the words “Article of 
human food or drink” in a case that arose 
from a prosecution under the Food Hoard¬ 
ing Order. That Order was promulgated in 
very peculiar circumstances to achieve an 
object very different from that of Chapter 
XXXV of the Caloutta Municipal Aot, and 
as I have already mentioned, the words 
used in the order are different from those 
of the Sale of Food and Drugs Aot, and 
of section 495. 

If there is any difficulty in determining 
the true meaning of the words “Article 
of human food or drink”, I think that the 
definition given in the Sale of Foods and 
Drugs Aot makes the meaning plain, and 
I hold that tea-dust comes within the soope 
of section 495 of the Caloutta Municipal 
Aot. As it appears that no evidence has 
been given and the accused have not been 
examined, the case must he sent back to the 
lower Court to be tried with reference to 
the above remarks. 

Shamsul Huda, J.—I agree. 

Case sent back. 


ALLAHABAD HIGH COURT. 
Criminal Appeal No. 438 op 1919. 

July 2, 1919. 

Present :—Sir George Knox, Acting Chief 
Justice, and Mr. Justice Stuart. 

PIA RE— Appellant 
versus 

EMPEROR— Opposite Party. 

Pennl Code (Act XLV of 18S0,), ss. 300, 302 —Murder 
— Death caused bj lathi blow—Offence—Burden of 
proving except ion, 


In order to take a case out of the category of 
murder, it is for the accused to show that his act 
was covered by one of the exceptions to section £00 
of the Penal Code. 

If a man takes a lathi and deliberately assaults 
another on the head with the result that the skull 
is fractured, that act is murder unless the accused can 
show that it was removed from the category of 
murder by one of the exceptions to section SCO. 

Criminal appeal against the order of the 
Sessions Judge, Aligarh, dated the 25th 
March 1919. 

Mr. Uma Shankar Bajpai, for the Appellant. 

Mr. Lalit Mohan Banerjee (Government 
Pleader), for the Crown. 

JUDGMENT.—Notice was served on Piare 
to show cause why he should not be oon- 
vioted of an offence punishable under sec¬ 
tion 302 of the Indian Penal Code Piare 
has been defended in this Court by a learned 
VakiJ, and we have heard what is to be 
said in his behalf. The evidenoe shows 
that the man Bansi went to the house of 
Piare to oolleot rent due from Piare, but 
when there he was assaulted by Piare, who 
went into his house, fetohed a lathi and 
dealt him one blow on the head. Banei 
dropped down and two others, who were 
assisting Piare, joined in assaulting Piare. 
We are not concerned with them at present. 
The learned Sessions Judge appears to ns 
to have quite misunderstood the case. The 
post mortem shows that the blow inflicted 
by Piare was so severe that it caused a 
fracture, at the base of the skull. It wa 9 for 
Piare to show that the blow which he struck 
under these oiroumstanoes was .not an act 
of wilful murder. He has not brought it under 
any exception to section 300. If a man 
takes a lathi and deliberately assaults another 
on the head with the result that the skull is 
fractured, that aot is murder unless the 
aooused oan show that it was removed from 
the category of murder by one of the 
exceptions to section 300. We alter t e 
oonviotion to one under section 302 an 
the sentence will be a sentence of transpor¬ 
tation for life with effect from the 25th o 
March 1919. 

Conviction altered. 
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COURT OF THE BOARD OF REVENUE, * 

UNITED PROVINCES. 

Second Appeal Petition No. 90 op 

1917-IS. 

March 22, 1919. 

Present : —Mr. Ferard, S. M., and Mr. 

Hopkins, J. M. 

SAHU AJLT PRASAD and others 
— Plaintiffs—Appellants 

versus 

JAITHU and oihers—Defendants— 

Respondents. 

Ayra Tenancy Act (II of 1900, ss. 11, 12 — Landlord 
and tenant—Ejected tenant, lease to relation of, 
whether continues tenancy. 

Whore a tenant is ejected by li is landlord 
aud a lease of the holding is given to a relation of 
the ejected tenant such lease does not amount to a 
continuation of the tenancy, in spite of the fact 
that the ejected tenant continues to cultivate cither 
us sub tenant or partner in cultivation. 

Second appeal from the order of the 
Commissioner, Rohilkhand Division, dated 
the 29th July 191b, in the case of ejectment. 

JUDGMENT. 

Ferard, S. M.— I am unable, to agree with 
the Commissioner in this case. The faots are 
admitted. The appellant-landlord in 1315 
ejected Jhanjhu in the 12th year of his 
tenancy. He then gave a seven years’ lease to 
Kanba, another member of the family. Jailhu, 
the son of Jhanjhu, the former tenant, is 
actually cultivating it. He and Kanha 
both say that he, Jaitho, has been cultivating 
it all along, in faot ever sinoe his father 
Jhanjhu cultivated it before ejectment. 

It is not suggested that anyone but 
Jhanjhu was the tenant in 1315 when he 
was ejeoted. The landlord was within his 
legal rights in preventing aoorual of oo- 
oupanoy rights by ejecting Jhanjhu. There 
was no obligation on him to ejeot Jaithu, 
son of Jhanjhu, also because he happened 
to be helping his father in cultivation, 
lie did not let in either the father or the 
son- he let in Kanha, another member of 
the family—it is immaterial that he may 
have knewn that Kanha ooald let the son 
go on cultivating as his sub tenant or partner 
in cultivation It is, I oonsider, a perverse 
view of law that a lease to a relation is 
a continuation of an ejeoted tenancy. The 
oase is one of a class in whioh sympathy 
with tenants is often pressed rauoh too 
far. 


JAHAR MAL r. PRITCHARD. 

The case is in faot a blend of example 9 
. (u) and (m) cited at page 102 of Agarwala’ 3 
Commentary on the Tenancy Act, 5th 
Edition, oases in whioh a landlord can 
avoid pitfalls when seeking to prevent 
aoorual of oooupanoy right. I hold that 
Jhanjhu’s ejectment in 1315, followed by 
a lease to another member of the family 
Kanha, was a complete break and that 
neither Kanba nor Jaithu, defendants-re- 
spondents, oan oount any period prior to 1316. 
I would allow tho appeal, set aside the 
Commissioner’s order and restore that of 
the Assistant Collector decreeing ejectment 
with costs to appellant throughout. 

Hopkins, J. M.—I think there were good 
reasons for holding that Kanha, to whom 
the land was leased after Jhanju’s eject¬ 
ment in 1315 Fasli , was only a dummy. 
But as Jhanjhu and his son Jaithu were 
re admitted under cover of the lease in the 
name of Kanha, they were bound by that 
lease. It was a registered lease for a term 
of seven years and the period of 12 years 
necessary for the acquisition of oooupanoy 
rights did not begin to run until the ex¬ 
piry of its term under section 12 of the 
Tenanoy Aot. On these grounds I oononr in 
the order proposed. 

Appeal allowed. 


PATNA HIGH COURT. 

Circuit Court, Cuttack. 

Second Civil Appeal No. 5 of 1918. 

April 8, 1919. 

Present :—Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Roe. 

Seth JAHAR MAL— Plaintiff — 

Appellant 

versus 

G. M. PRITCHARD— Defendant— 

Respondent. 

Appeal, second — Discretion, exercise of, interference 
with, by Appellate Court —Decision based on erroneous 
grounds — Limitation Act (IX of 1908^, s. 5 — Appeal 
fled beyond time—Extension of time—Sufficient cause — 
Delay in talcing steps, effect of. 

Where the law leaves a matter to the discretion 
of a Court, and the Court decides to exercise that 
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|discretion, and does exercise it, but bases its decision 
| u P on entirely erroneous grounds, the discretion 
cannot be said to have been exercised in a legal 
and proper manner and cannot be allowed to stand 
[p. 227, col. 2.] 

Parties ought not to be encouraged to defer till 
the very last moment the taking of a step in the 
course of an action for which a limit of time is 
Prescribed by rules, and no indulgence ought to be 
shown to a party who so puts off taking action, if 
by an unexpected accident he exceeds the time 
'limit, [p. 228, col. 1.] 

Appeal from a decision of the Distriot 
Judge, Sambalpur, dated the 22nd November 
1917, reversing that of the Subordinate 
Judge, Sambalpur, dated the 28th August 
1916. 

Messrs. Janki Nath Bose and Satish Ohandra 
Bote, for the Appellant. 

Mr. B. N. sinha, for the Respondent. 

JUDGMENT. 

Miller, 0. J.— In thisoape the plaintiffs sued 
the Gangpur Light Tramway Company, Ld., 
and Mr. Pritchard, their manager, to recover 
a sum of Rs. 3,945, the principal amount 
of a loan, together with interest for money 
lent to Mr. Pritchard, alleging that the money 
was borrowed by him as manager on behalf 
of the Tramway Company. They succeeded 
before the Subordinate Judge in obtaining 
a decree against both Mr. Pritchard and 
the Company. That judgment was dated 
the 28th August 1916 and, with a view 
to appeal, the defendant Company, on the 
same day, applied to obtain copies of the 
judgment and decree. On the 2nd September 
they were notified by the office of the requisite 
number of folios and stamps required. 
These folios and stamps were supplied in 
due course, and the oopy was ready for 
delivery on the 9th September. Aooording 
to the rules the defendants had 30 days 
for appealing reckoned from the 9th 
September, but from the 2otb September 
to the 29th October the Courts were closed 
in oonsequenoe of the vacation, so that the 
time was, therefore, extended until the first 
day after the opening of the Court after 
the vacation, viz , the 30th Octobor. The 
result was that instead of having only 
30 days for lodging their appeal the defend¬ 
ant Company did, in fact, have over 60 
days altogether. Notwithstanding this, 
however, their memorandum of appeal was 
not filed until the £th November, whioh was 

eight days after the time when it ought to 
have been filed. 


hen the appeal came on for hearing 
before the Distriot Judge he had tc oon- 
.sider, in the first instanoe, whether he 
should, in the oiroumstanoes which were 
disclosed, extend the time for filing the 
appeal in favour of the defendant Company, 
T he case put forward by the defendants 
before the Distriot Judge is oontainel in 
two affidavits, one made by the Managing 
Agent of the Company, Mr. Bhupendra Nath 
Basu, and another made by Mr. Kali Das 
Lahiri, who is the Head Assistant of the 
Company in Caloutta. The first affilavit 
does not throw very much light upon this 
question. In effect it says that the Manag* 
ing Agent left Caloutta for Simla to 
attend a meeting of the Viceroy’s Council 
on the 2nd September and was detained 
there until the 27th September and arrived 
back in Caloutta on the 29th September. 
That he instructed his Held Assistant to take 
the opinion of the Directors as to the 
course to be taken with a view to an 
appeal, that so far as he was concerned 
he left the matter there and went 
away to Darjeeling for the Puja holidays 
and oame back again on the 29ch October, 
whioh wa3 the last day of the vacation. 
Between the time that he went to 

Darjeeling and the time when he oame 
baok he does not appear, so far as the 
affidavit is concerned, to have communicated 
at all with Mr. Kali Das Lahiri to see 
what steps were being taken with a view 
to prosecuting the appeal. He seems to 
have left everything in that gentlemans 
hands. 

The second affidavit, that of Mr. Kali 
Das Lahiri, the Head Assistant, is to this 
effect. He corroborates what is said in 
the previous affidavit, and he says that he 
did consult the Directors ; on the 16th 
October he obtained their consent to appeal, 
and they directed him to file the appeal. 
As the Courts were closed until the 30th 
October he could not file the appeal until 
that day arrived; but until the 29th 
October no steps at all were taken, either 
to consult his Vakil or legal adviser at 
Sambalpur where the appeal had to be 
filed, or to have the necessary memorandum 
of appeal prepared. Although it is not 
definitely stated in his affidavit I think 
perhaps, it may be inferred in his favoar 
that he intended, on the 23th October, to 
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leave Caloutta and go to Sambalpur for 
the purpose of having his appeal filed in 
the ordinary way; but I should like to 
mention, in passing, that in so doing he 
was running things very tine. It is, we 
are told, about a day’s journey and rather 
a difficult journey by train from Calcutta 
to Sambalpur, and if he had left on the 
29th October he oould not have arrived 
at Sambalpur till the following day, whioh 
was the last day for filing the appeal. There 
he would have had to oon9ult his legal 
adviser, and the memorandum of appeal 
would have had to be prepared and filed 
on the same day. It is just possible that 
he may have been able to do that, but the 
reason whioh he alleges for not proceeding 
to Sambalpur on the 29th October is that 
he wa9 taken ill on that day and was 
confined to his bed until the 1st November. 
He says that he was so ill in faot that 
it was impossiole for him to oommunioate 
his inability to go to Sambalpur to Mr. 
Bhupendra Nath Basu, the Managing Agent. 
He does not say in his affidavit that he 
wa9 so ill that he was unable to instruct 
anybody else to proceed to Sambilpur on 
his behalf to take the neoessary steps for 
filing the appeal. I suppose all that was 
neoessary for the purpose would be the 
documents in the case, whioh would have 
to be laid before bis Pleader in order to 
put him in possession of the neoessary 
faots for filing the appeal. These, it seems 
to me, oould easily have been handed over 
to somebody else on his behalf; and although 
there is a Doctor’s certificate to say that 
he was ill of colic for four days from the 
29th Ootober, this does not in itself seem 
to me to be a sufficient reason for failing to 
file the appeal in time. 

Had it been necessary for me to decide 
this question and to use my discretion in 
the matter, I should certainly have oome 
to the conclusion that no sufficient reason 
had been made out, but the learned Judge 
who had to determine this question arrived 
at the conclusion that sufficient cause had 
been shown for the delay. If the matter 
had stood there I should have been very 
loth, whatever my own view of the matter, 
to interfere with his discretion; but the 
learned Judge seems to me to have based 
his decision upon entirely erroneous grounds. 
Although he was entitled and in faot it was 


his duty to exercise his discretion, if one 
finds that the conclusions of faot at whioh he 
arrived whioh ware the basis of his deoision 
were not such as oould possibly support that 
deoision, then I think this Court is entitled, 
and, indeed, is bound, to say that that discre¬ 
tion was not exercised in a legal and proper 
manner. What the learned Judge found 
was this. He aooepted the faots set out in 
the affidavits as he was entitled to do and 
oame to the conclusion that the Head Assist¬ 
ant was prevented from travelling from 
Calcutta to Sambalpur on the 29th Ootober. 
But h9 goes on and says; — 

Although it appears remiss on his part 
not to have taken steps to have had the ap¬ 
peal forwarded by other means, it would be a 
hardship on the appellants to debar them 
owing to the oarelessness of a servant from 
the appeal.” 

Now having read that part of the learned 
Judge’s judgment it seems to me that the 
oonolusion at whioh he arrived was in faot 
not that the illness of the Head Assistant pre¬ 
vented this appeal from being filed in time, 
but that if the Head Assistant had exercised 
ordinary diligence notwithstanding his illness 
the appeal might have been filed within the 
proper time, and it was only through his 
remissness that this course was not adopted. 
Theu the learned Judge goes on and says it 
would be a hardship on the appellants to 
debar them owing to the carelessness of a 
servant from the appeal. I entirely dissent 
from the view taken by the learned Judge 
If parties in this Court choose to entrust 
these matters to their servants then they 
must take the oonsequeuoes of any remiss¬ 
ness or negligenoe whioh may be exhibited 
on the part of their servants, and they can¬ 
not oome to Court and say: “This is a very 
hard oase. Had my servant done his duty 
as 1 expeoted he would, then my appeal 
would have been in time, therefore, I pray 
that some indulgence may be shown to me.” 
That is net a ground upon whioh the Courts 
ought to exercise in their discretion any in¬ 
dulgence in favour of litigants, and, therefore, 

I think that the deoision of the learned Dis¬ 
trict Judge in allowing the time to be ex¬ 
tended for filing this appeal cannot possibly 
stand. 

There is one other matter I should like; 
to draw attention to. It is a matter whioh 
is continually being brought to the notice of 
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the Coarts in this country, and that is this. 
It almost invariably happens that one party 
or the other intending to appeal or to take 
some other step in the oourse of an action for 
which a time limit is prescribed by the rales, 
waits until the very last moment before tak¬ 
ing that step. Sufficient time in all these 
oases i3 granted to the parties for doing 
whatever may be necessary for furthering 
their suit, and if they choose to put off until 
the very last minute either the filing of 
the appeal or the taking of any other steps 
whioh are a necessary part of the prosecution 
of their case they run a very great risk, and 
it does not seem to me that it is sufficient for 
a party to come to Court and say that if 
everything hadg)ne absolutely smoothly, and 
if no unexpected accident had happened, he 
would have been iu time in taking the steps 
required for his appeal. One is not entitled 
to put. things off to the last moment, and 
hope that nothing will ooour whioh will pre¬ 
vent them from being in time Thera is al¬ 
ways the chapter of accidents to be consider¬ 
ed, and it seems to me that one ought to con¬ 
sider that some aooident or other may happen 
whioh will delay them in oarrying out that 
part of their duties for which the Court pres¬ 
cribes a time limit, and if they choose to rely 
upon everything going absolutely smoothly 
and wait till the very last moment, I think 
they have only themselves to blame if they 
should find that something has happened 
whioh was unexpected but whioh ought to be 
reokoned with, and are not entitled in such 
circumstances to the indulgence of the Court. 

For these reasons I think this appeal must 
be allowed upon the first point whioh has 
been raised. It is, therefore, not neoessary 
to go into the merits of the appeal, whatever 
these merits in this particular case may be. 
The appeal will be allowed with costs here 
and in the lower Appellate Court. The judg. 
ment of the District Judge will be set aside, 
and the decree of the Subordinate Judge 
against the appellants as well as the other 
defendant will be restored. 

Roe, J.—I agree. The District Court’s 
order made upon the facts found is direotly 
contrary to the principle that the master is 
responsible for the negligence of his servant. 
I also desire to associate myself entirely with 
the vie vs of the learned Chief Justice with 
regard to the most objectionable practice of 
putting off to the last moment what ought 


to be done at leisure. Those who take this 
course must accept the oonsequenoes of au 
aooident at the eleventh hour. 

Appeal allowed. 


COURT OF THE BOARD OF REVENUE 
UNITED PROVINCES. 

Second Appeal Petition No. 75 of 

19L7 18. 

November 7, 1918. 

Present : -Mr. Lovett, S. M., and 
Mr. Ferard, J. M. 
SHERALAM KHAN— Appellint 

versus 

MUHAMMAD SAID KHAN and others — 

Respondents. 

A(jra Tenancy Act (II of 190D, ss. 4 (3\ ( 5), 95 
(b)—Lessee of right to cut grass , whether tenant—-Occu¬ 
pancy rights, acquisition of — Ejectment—Suit fo> 
declaration of class of tenancy , maintainability of. 


Under section 4 (3), read with section 4 (5), of 
the Agra Tenancy Act the lessee of a right to cut 
thatching grass is a “tenant”, though not a tenant 
of an agricultural holding. He cannot acquire occu¬ 
pancy rights or be ejected by a Revenue Court, bu 
he can sue for a declaration as to the class of 
tenant to which he belongs under section 95 ( b) of 
the Act. [p 229, col. 1 ] 

Second appeal from the order of the 
Commissioner, Allahabad Division, dated the 
22nd April 1918, in the case of declaration 
of tenanoy. 


JUDGMENT. 

Ferard, S. M, —The respondent sued the 
appellent Sher Alam Khan in the ^Civi 
Court as a trespasser. The Civil Court, 
under section 202, Tenanoy Act, direote 
appellant to file a suit in the Revenue 
Court within three months to obtain a deoi 
sion as to whether he was a tenant or 
not. The Civil Court evidently regarded 
the plot in suit No. 190/48, area 4 acres, 
to be an agricultural holding. The t.om 
missioner finds, and it is clear from t e 
pleadings, that it was let to the apoe * n 
for cutting thatching grass. This.it ha-< 
held, is not an agrioaltural purpose v 
subjeot is discussed at page 1- °t - r ' 
Agarwala’s Commentary on the Tenancy 
Act, 5th Edition). S3 far the Commissioner s 

appellate finding is oorreot, bat he g° 09 ou 
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to decide that the appellant could not in 
consequence bring a suit under seofcion 95, 
whioh, in his opinion, oovers agricultural 
holdings only. Her3 I am unable to agree 
with him. Seot’o* 4 (3) and seotion 4 (•*>) 
read together show that the lessee of a 
right to out thatching grass is a 
“tenant”, though he is not' the tenant of 
an agricultural holding in view of the 
definition of “holding” and land in 

seotion 4 (9) and seotion 4 (2) of the Aot. He 
cannot acquire occupancy rights or be eject¬ 
ed under seotion 58 by a Revenue court 
(the proper Jorum for his ejectment is the 
Civil Court), but he is the tenant all the 
same within the meaning of the terra in 
seotion 4 (5) and it is going too far to hold 
that this is not the sense in whioh the 
term is used in the opening words of seotion 
95. We must assume that if the framers 
of the section intended it to apply to agri¬ 
cultural tenants exclusively they would 
have said so and as they did not, a man 
who is tenant under seotion 4 (5) read 
with seotion 4 (3) can have his class 

deolared under section 95 (6). It is pointed 
out to me by appellant’s Counsel that the 
Board expressed an opinion to this effeot 
in the oourse of their judgment of April 
1918 in Chhote Lai v. Rani Dhan Deii 
Kuar, Jaunpore district, and I think it is 
oorreot, though I admit that the wording 
of eeotion 95 as a whole looks as if the ten¬ 
ant under section 4 (5) read with seotion 

4 (3) was forgotten. > 

I would set aside the Commissioner’s 

appellate order and restore that of the 
Assistant Collector declaring appellant to 
be a non-occupancy tenant under clause 
(c) of seotion 6, Tenanoy Aot. Costs to appel¬ 
lant throughout. 

Lovett, S. M.—I agree. 

Appeal allowed. 
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ALLAHABAD HIGH COURT. 
Second Civjl Appeal Nos. 548, 734 and 834 

ok 1917. 

July 8, 1919. . • 

present: —Mr. Justice Rafique and Mr. Justice 

Walsh. 

MEWA RAM SINGH— Plaintiff-Appellant 

versus 

GANG A RAM and others— Defendants— 

Respondents. 

Mortgage—Redemption of proportionate share, when 
permissible. 

When a mortgage is split up by the mortgagee 
buying up the equity of redemption from some of 
the heirs of tho original mortgagor, anyono of the 
heirs of the mortgagor is entitled to redeem his share 
of the mortgaged property on the payment of a 
proportionate sum clue on his share, (p. 23d, col. l.J 

Second appeal against the decision of the 
Distriot Judge, Badaun. dated the 3rd 
February 1917. 

Mr. S. Agha Haidar , for the Appellant. 

Dr. S. iV. Sen, for the Rsspondents. 

JUDGMENT.—The three appeals Nos. 
548, 734 and 834 are connected and arise out 
of one and the same suit brought by Mewa 
Ram for redemption of certain property. 
The olaim was resisted on the grounds, among 
others, that the suit was premature and 
that the mortgage sought to be redeemed 
was barred by limitation. The learned 
Munsif deoreed the olaim for redemption 
on the payment of Rs. 325, fth of the 
mortgage money. Both parties appealed to 
the Court of the Distriot Judge. The 
learned Judge varied the decree of the first 
Court by decreeing the olaim of the plaint¬ 
iff for some property in exoess of that 
whioh was sought to be redeemed and upon 
payment of the full amount of the mort¬ 
gage money. There are three appeals 
before os, as already stated, from the two 
deorees of the lower Appellate Court. No. 
548 is the appeal of the plaintiff and the 
other two appeals are by Ganga Ram, the 
chief contesting defendant in the case. We 
shall dispose of the three appeals together. 
Mewa Ram, the plaintiff, contends that the 
lower Appellate Court should not have in¬ 
creased the sum for redemption or the pro¬ 
perty sought to be redeemed. He sued for 
the redemption of 2 biswas and 10 biswansis 
out of the mortgaged property, but when 
the oase went to trial before the first Court 
it was found that he was entitled to re- 
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demption of 1 biswa 5 biswansis only, that ig 
4 th of tbe mortgaged property. If the 
learned Jcdge of the Appellate Court was 
of opinion that he, Mewa Ram, was entitled 
to redeem more than 1 biswa 5 biswansis , 
redemption should have been allowed on 
the payment of the proportionate sum 
payable on the property allowed to be 
redeemed. The learned Judge of the lower 
Appellate Court seems to have allowed 
redemption to Mewa Ram of 8 J biswansis 
in addition to 1 biswa 5 biswansis. The 
decree for redemption, however, was granted 
on payment of Rs. 1,300, the full amount 
of tbe mortgage money. The learned Coursel 
for Mewa Ram is unable to explain how 
liis client is entitled to redemption of ary 
property in exoess of 1 biswa 5 biswansis. 
The learned Counsel for Ganga Ram objects, 
and we think rightly, to that portion of 
the decree of tbe learned Judge of the 
lower Appellate Court which allows Mewa 
Ram to redeem 8 j biswansis in addition 
to 1 biswa 5 biswansis. The contention for 
Mewa Ram with regard to the amount pay¬ 
able by him is, in our opinion, correct. 
Ganga Ram himself has been buying from 
time to time the equity of redemption 
from the other heirs of the original mort¬ 
gagor. The mortgage seems to have been 
split up. Mewa Ram is, therefore, entitled 
to redeem on the payment of the propor¬ 
tionate sum due on his share. His share 
is 4 th and, therefore, he is entitled to redemp¬ 
tion of 1 biswa 5 biswansis on the payment 
of Rs. 325. In the other two appeals the 
principal points urged are that the suit of 
Mewa Ram is premature inasmuch as one 
of the conditions of the deed of mortgage 
is that redemption will only be allowed 
in the month of Jetb; that no tender was 
made by Mewa Ram in the month of Jeth 
and hence the suit is premature and ought 
to fail. The second contention on behalf 
of Ganga Ram is that the claim of Mewa 
Ram for redemption of the mortgage 
of 1850 is obviously barred by limitation, 
unless he can show that there was 
an acknowledgment before the expiry of 
the limitation period by the mortgagees 
or i teir legal representatives; that Mewa 
Ram has not proved the acknowledgment 
of at least some of the legal representatives 
of one of the mortgagees. Hence the claim is 
tarred by limitation. In support of the 


first contention tbe oase of Ookul Singh v. 
Sahsb Singh (l) is cited. We think that tbe 
facts of that oase are quite different from those 
of this. In the present oase tbe plaintiff came 
into Court on the allegation that the mortgage 
had b 3 en satisfied by the usufruct of the 
property long beforo the suit. As to the 
plea of limitation, we think that the wajib- 
ul arz was attested by Shib Lai, one of 
the original mortgagees, and by the two 
major sons of Khem Karan. Under these 
o rouinstances we think that the claim is 
not barred by limitation. The result is 
that the appeals of Ganga Ram fail with 
the exception of the objection as to tbe 
redemption of 8 j biswansis in excess of 
1 biswa 0 biswansis ; and the appeal of Mewa 
Ram succeeds with regard to the amount 
of redemption money. We accordingly 
modify the decree of the lower Appellate 
Court by decreeing the olaim of Mewa Ram 
for redemption of 1 biswa 5 biswansis on 
the payment of Rs. 325. The appeal of 
Mewa Ram is, therefore, allowed with 
oosts. The appeals of Ganga Ram fail with 
the exception of the modification above 
mentioned. With regard to the oosts of the 
appeals of Ganga Ram, that is appeals Nos. 
731 and 834, we direct that the parties 
should reoeive and pay oos^s in proportion 
to suooess and failure. We understand that 
in pursuance of the decree of the lower 
Appellate Court the appellant has already 
paid into Court a sum in exoess of that 
now awarded by this Court. Such exoess 
rou«.t, therefore, be repaid to him aDd he will 
be entitled to redemption forthwith. 

Decree modififd. 

(D 38 Ind. fas. 102; 15 A. L. J. 121. 


COURT OF THE BOARD OF RE VENUE, 

UNITED PROVINCES. 

Second Appeal Petition No. 96 of 1917-18. 

January 16, 1919. 

Present: —Mr. Ferard, S. M. 
SPECIAL MANAGER, COURT of 
WARDS, ANAPUR ESTATE — 

Appellant 

versus 

DEBI GHULAM —Respondent. 

U. P. Land Revenue Act (III of 1900, * 44 “ 
Settlement Record, continuous entry in, whether contra* 
vertible. 
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GOBIND RAMANUJ DAS V. DEBENDRABALA DASI. 

Continuo-Xis entries in a Settlement Reoord are not 
incontrovertible and can bo shown to be incorrect. 

Second appeal from the order of the 
Commissioner, Allahabad Division, dated the 
10th August 1918, in the ease of ejeotment. 

JUDGMENT.—The tenancy is a very 
old one dating baok to the 1846 and lfcSS 
Settlement, and the Commissioner in first 
appeal, on the basis of a compromise in 
a partition oase in 1861 and a pancana to 
the respondent’s anoestor in 1869, found 
that respondent held a portion as muafi or 
at a nominal rent. He, therefore, remanded 
the oase to find out what land correspond- 
ed to land held by the respondent in 
1838. The Assistant Collector who made 
the remand enquiry had a difficulty in 
making the comparison owing to difference 
in nature and scale of the older maps, 
but he found that at any rate some of the 
plots corresponded and the Commissioner 
has found substantial agreement between 
the plots in suit and those oooupied in 
1838. This is a finding of fact and L am 
not prepared to interfere with it in second 
appeal. If this were an Oudh oase, I should 
hold that the respondent had sufficiently 
made out his oase that the Zemindar had 
in the past given him land at a favour¬ 
able rate of rent and that he was now 
an old tenant "at a favourable rate of 
rent” under the Oudh Rent Act. He was 
given it originally in tir land, and that 
acoounls for the sir entry not having been 
corrected in the Settlement. The appellant 
landlord’s strongest point is this continuous 
entry, having regard to seotion (a), 
Land Revenue Act, the definition of sir. 
But it is settled law that such entries are 
not like the laws of the Medes and Persians 
incontrovertible—they can be shown to 
be inoorreot—and I agree in the view of 
the case in this matter whioh the two 
Commissioners before whom this oase oame 
have taken. No other land is suggested 
as constituting the respondent’s favourable 
grant and it is most unlikely that he 
would ever have given it up. I think a 
right and equitable decision has been oome 
to iD finding him an oooapanoy tenant of 
(he land in suit and I decline to interfere. 

Appeal dismissed . 


PATNA HIGH COURT. 

Circcit Court, Cuttack. 

Appeal from Original Decree No. 1 of 

1918. 

April 11, 1919. 

Present:— Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Roe. 

Mahant GOBIND RAMANUJ DAS— 
Plaintiff—Appellant 
versus 

Rani DEBENDRABALA DASI 

— Defendant—Respondent. 

Orissa Tenancy Act (II of 1913.1, ss. 3 (4), (6), 16, 
31 — Sarbarakari tenure, transfer of — Landlord, consent 
of, whether necessary—Suit to recover fees—Consent, 
whether can be implied—Deputy Collector, person 
vested with powers of, status of. 

Section 16 of the Orissa Tenancy Act is applicable 
to cases in which a transfer is complete and valid a9 
against the landlord, but a transfer of a sarbarakari 
tenure is not complete and valid as against the land¬ 
lord until ho has given his consent to it. [p.233, 

col. 1.1 . 

Where consent has not been given, the institution of 

a suit by the landlord to recover the amount of the feo 
payable to him for registration of a transfer is not 
an indication of consent, nor does any cause of action 
arise, and the plaint cannot be amended by adding 
a statement that the landlord is willing to acknow¬ 
ledge the transfer as valid against himself, [p. 231, 

'a person vested by the Local Government with 
powers to discharge any of the functions of a 
Deputy Collector under the Bihar and Orissa Act 
is a Deputy Collector within the meaning of section 
3 (4) and (6) of the Act, and a Collector within tho 
meaning of that section. £p. 234, col. 2.J 

Appeal from a deoision of the Sub-Deputy 
Colleotor of Puri, dated the 4th June 1918. 

Sir Rash Behari Qhosh , Messrs. J. A. Bose 
and M. S. Das, for the Appellant. 

Dr. Divarka Nath Mitter, Messrs. K. N. 
Chatterji and S. N. Chatterji, for the Respond¬ 
ent. 

JUDGMENT.—This is an appeal from 
a deoision of the Sub-Deputy Colleotor of 
Puri, dated the 4th Judo 1918, deoreeing 
the suit of the plaintiff, who represents 
the Paikpara Estate, against the defendant- 
appellant, Mahant Gobind Ramanuj Das, for 
a sum of Rs. 14,289-3-0, being the fee 
payable under section 16 of the Orissa 
Tenanoy Aot for the registration of the 
appellant’s name in the respondent’s registers, 
and interest on that sum at 124 per oent. per 
annum. 

No oral evidence was adduced by either 
party at the trial, and the only docu¬ 
mentary evidence put in was the deed of 
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transfer and certain settlement papers 
relating to the property. The faots, there¬ 
fore, must bo taken from the admission 
in the pleadings. The plaint, in so far 
as it is material, alleges that the property 
in question constitutes the Zemindari of 
the plaintiff; that the defendant purohased 
the property in suit under a registered 
kobala from certain persons who were miadi 

!7*‘ nDder ‘he plaintiff, and on the 

5th Ootober 1917 applied for mutation of 
names ,n the plaintiff’s sheruta. praying also 
for exemption of mutation fees; that the 
plaintiffs officers in Puri asked the defend- 
ant and his officers to pay the mutation 
fee of Rs. 14,289-3-0 and that the defend- 

ant has not yet paid the same and is 
in possession of the property; that the 
defendant ,s hable to pay this sum to 
the plaintiff according to law and that the 
18 eDtltled to ba ™> it- It then alleges 

that the proportionate rent of the miadi sar - 

5urakar, tenure payable by the defendant is 
tis. 2,381-8-6, the mutation fee olaimed 
being six times that sum. It further alleges 
Tnf th ® °fi US6 i 0f a °tion arose on the 12th 

nf L!t f , whantb « plaintiff came to know 
or the defendant 8 purohase. 

The material part of the written stale- 
ment alleges that the suit should be 

disnnssed for want of cause of action; that 
the plaintiff , 8 not entitled to the mutation 
ees claimed and the defendant is not 

W " P ,?., any mQ ' ation fee °r any portion 
thereof. It denies that the defendant applied 

for exemption of mutation fees, but does 

not deny that he applied for mutation of 

names or that the plaintiff’s officers in 

Pun asked the defendant and his offioers to 

pay the mutation fee, nor does it deny that 

the property is in possession of the defendant. 

Upon these pleadings the following issues 
were framed:— 

(1) Is tbe suit maintaiuable? 

(2) Has tbe plaintiff any oause of action 

to bring the suit? 

(3) Is plaintiff entitled to the fees claim- 

ed r 

(4) Can plaintiff recover any amount from 

tbe defendant by suit? 

(5) Is plaintiff entitled to any and what 

relief? 

The learned Sub-Deputy Collector found 
on the Bret isfug that tbe suit was maintain 
able under section 250 of the Orissa Tenancy 


Aot. On the eeoond aDd fourth issues he 
found that tbe landlord’s offer to register tbe 
trarsferee ’9 name, if tbe latter pays tbe 
requisite fee, is sufficient to give rise to a 
oauee of aotion. On the third, that the fee 
payable was under section 16, clause ( b ), sir 
times the annual rental, and on tbe fifth 
issue that interest at 12^ per cent might be 
allowed. 

Sir Rash Behari Ghosh for the appellant 
urged, in tbe first instanoe, that the Sob* 
Deputy Collector bad no jurisdiction to try 
the suit; secondly, that feotion 16 of tbe 
the Orissa Tenanoy Aot does not apply 
to the transfer of a tenure which is not 
transferable without tbe consent of the 
landlord or, at all events, not until 
that consent has been obtained and the 
transfer thereby completed. On this 
point he argued that even if the seotion 
is applicable to a case in which the tenure 
is not transferable without the consent of 
the landlord, the plaintiff oannot bring ft 
suit to recover the registration fee beoause 
when the Statute imposes an obligation on 
any person and prescribes the mode in 
whioh that obligation is to be discharged, 
the discharge of the obligation can only 
be enforced in the manner prescribed by 
the Statute. He next contended that the 
landlord oannot maintain a suit to recover a 
fee unless there has been an application 
for registration in his sherista. He further 
argued that the suit is premature for tbe 
reason that until a reasonable time had 
been given for tbe application for regis¬ 
tration, it could not be said that the 
transferee of a tenure was liable for the 


fees leviable under seotion 16; and lastly, that 
the plaintiff is not entitled to claim interest. 

We may deal first with the contention 
that seotion 16 does net apply to a transfer 
of a tenure whioh is not transferable with¬ 
out the consent of the landlord, for if 
this ground suooeeds the suit must be 
dismissed upon this issue, and it ^ 
be unnecessary to discuss the remaining 
points covered by tbe argument on behalf 
cf tbe appellant. Seotion 16 runsa9 follows:-" 

(1). in oases other than those covered 
by seotion 15, when aDy tenure or portion 
of a tenure is transferred by sale, gi™ 
or exchange, the transferee or his successor- 
in interest shall apply to the landlord to 
whom the rent of the tenure or portion 
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thereof is payable for registration of the 

transfer, and the landlord shall, in the 

absence of good and sufficient reason to the 

contrary, allow the registration of the 

transfer. The fee payable on such transfer 
shall be— 

(a) In the oase of a sale, Hs. 25 
per oentum of the consideration money, 
or the fee specified in clause (5), whichever 
is greater, and (&') i n the oase of gift or 
exohange, a fee six times the annual rental 
of the tenure or portion thereof, as the oase 
may be, or, if rent be not payable in respeot of 
the tenure or portion, then a fee of Rs. 10. 

We must aooept, on the pleadings before 
us, the fact that an application for regis¬ 
tration has been made by the defendant in 
respeot to the tenure, which is a sarbarakari 
tenure. A sarbarakari is a sub-proprietor 
and as such is by section 6 (m) deemed 
to be a tenure holder for the purposes of 
sections 14 to 20 of the Act. This class 
of tenure is exoluded from the operation 
of section 15. On a transfer of a sarbara - 
kan tenure the transferee is, therefore 
required by section 16 to apply to the 
landlord to whom the rent of the tenure 
or a portion thereof is payable for regis¬ 
tration of the transfer. We have no doubt 
that that seotion would be applicable in 
oaRes in which a transfer is ooraplete and 
valid as against the landlord, but a 
transfer of such a tenure as that under con¬ 
sideration is not completeand valid as against 

the landlord until the landlord has given his 
consent to it 

It must, therefore, be determined whether 
such oonsent was given because if it was 
not, it follows that in our view there was 
no transfer of the tenure within seotion 
16 (1). On a reference to the plaint it 
will be observed that it is not suggested 
that suoh consent has been given. All 
that, is said is that the plaintiff’s officers 
in Pun, upon the application for registra¬ 
tion, asked the defendant and his offioers 
to pay the larger mutation fee, which was 
refused. There is in this no suggestion 
that they; the officers in Pori, had authority 

to give oonsent, much less that they gave 
soon consent. 

The sequenoe of events contemplated by 
seotion 16 (I) seems to be that first the 
transferee shall apply to the landlord for 


registration and that the landlord .hall 
then allow the registration, and that upon 
h,s allowing the registration a fee shall 
become payable. The landlord is within his 
rights in refusing his consent in the oase 
of a non-transferable tenure. If he should 
refuse no registration can be enforced by 

Ifi „,M , r8e ’ a " d L . snb -motion (3) of section 

16 will not avail him. It should be inferred 

£? m , f ' he P'eadings that registration was 

ashed for and refused, which is tantamount 

to refusal of oonsent. How then can it 

be said that the landlord who has refused 

whiT S - eDt * 1 ° ‘ he transfer oan °laim that 
\ '? °" ly Payable on a transfer taking 

Vakil f„ D tl! ar8rDm f, nl before us " le learned 

\ akd for the appellant has intimated that 

he is quite willing to pay the fee prescribed 
nuroh °" ^ !) (o) 25 per oent - ( ' f fbe 

purchase price, amounting to Rs 3 ODD 

contending that the alternative fee prescribed 

by sub Clause (6), six tinie8 the annna| 

rental does not apply as no rent is payable 
to the landlord by a sarbarakar but only 
revenue. I his is, no doubt, the real dispute 
between the parties. The respondent, 
however, refused to accept this and 
contends that the matter is concluded 
by the pleadings. No doubt, the plaint 
alleges that rent is payable by the defendant, 
and there is no specific denial of this in 
the written statement. The appellant 

th![ there ‘h kef Y hi8 8 ‘ Snd upon the Position 
that there has bean no transfer within the 

meaning of the seotion. There are many 

thfl rf| r0 T n8 f ° r h ° lding that until 
the landlords oonsent to registration has 

been obtained no fee is payable. Dr. Mitter 

however, contends that registration be ng 

a Te tra T ^ as -°o£ 

, tr ? n8fer becomes known to him 

although incomplete until his consent is’ 

obtained call upon the transferee to apply f„ r 

registration and deposit a fee. That does not 

seem to be the meaning of the section, for there 

may be many cases ,n which a transferee might 

have good reasons for not making sue 

an application, as, for instance, he might 

know that his application would be rejeoted 

and in that case the making of an appHcation 

would merely put the tenants of the estate 

upon not , oe that the transferee , fl ‘ 

Zr .rT P ° 8iti0D ’ and It in 
their taking advantage of the fourth clause 

of seotion 16 to refuse all payment of rent. 
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or, again, it might b9 that the fee known 
to be payable would be so large that it 
would be better to risk the ooDsequenoes 
of failure to make an application rather 
than to pay the requisite fee. It might turn 
out that the transferee had made a bad 
bargain and did not wish to complete his 
title by paying a large registration fee to 
the landlord, and it would be unreasonable 
to hold that in suoh a oase he should be 
obliged to apply for the landlord’s consent 
and thereby complete his title against his 
will, rendering himself lii’ole to a further 
outlay for registration fees. It ha* besu held 
in the oase of Mritunjoy Prjharaj v. S'es 
Jagannuth Jeu (1) that a landljrd is entitled 
to sue for the fee leviable upon an application 
for the registration of the transfer of an oocu- 
panoy holding, even when the transferee has 
failed to make any application for suoh regis¬ 
tration. 

It should be noted, however, that the 
prooedure to be followed in oases of the 
transfer of oioupaooy rights under section 
31 is somewhat different from that prescribed 
by section 16. Under seotion 31 the ultimate 
arbiter upon the application of the transferee 
is not the landlord as in the oase of a 
non transferable tenure, but the Collector, 
who shall ddoide wnether the transfer 
shall be registered or not even in oases 
where the landlord objeots; but, assuming 
that the decision given in that oase in 
respect to the payment of registration fees 
under seotion 31 applies equally to the 
landlord’s rights under seotion 16, it was 
there held that the landlord’s right to 
levy a fee was oontingent upon his consent to 
the transfer. This appears dear from the 
following passage from the judgment : — 
It is the duty of the tenant to apply to the 
landlord for his consent, and onoe the landlord 
has given his oonsent the tenant is clearly 
liable to pay the fee prescribed by the Aot. In 
this oase the landlord has voluntarily con¬ 
sented to a transfer of the tenanoy to the 
defendant, and onoe he has done this his 
right to sue arises, even though the tenant may 
not have expressly applied for registration.” 

In the oase now under consideration it 
does not appear that the landlord ever 
consented to the transfer. It seems olear 
on the sequence of events contemplated 
by the seotion that until the oonsent has 

(1) 47 Ind.CJas. 34; 3 P. L. J. 351, 


bsen given no cause of aotion will arise. 
We are asked by Dr. Mitter to hold that 
the filing of the suit is iu itself an indica¬ 
tion of the landlord’s oonsent; and it is 
suggested by him that if it is neoessary 
definitely to state in the plaint that the 
landlord had given his oonsent to the 
transfer, he was prepared to make an 
amendment to his plaint to the effect that 
the landlord was willing to acknowledge 
the transfer as valid against himself. But 
he was not in a position to add to the 
plaint a statement to the effeot that before 
the filing of the suit any intimation had 
been given to the defendant of the 
plaintiff’s oonsent to the transfer. It is well 
settled that a oause of aotion must be 
antecedent to the institution of the suit and 
cannot arise from the pleadings themselves. 
It follows that the landlord’s oonsent not 
having been given before the institution of the 
suit there was at the time of the institution 
of the suit no oause of aotion, and that the 
plaintiff’s suit must be dismissed. It 18 
not necessary, therefore, to consider the 
remaining issues. The objection to jurisdic¬ 
tion was not pressed, and we would note 
only that our attention has been drawn 
to a Notification in the Bihar and Orissa 
Gazette, vesting Babu Ragbabananda Da9 y 
the Local Government with powers to 
discharge any of the functions of a Depu y 
Collector under the Aot. He is, therefore, a 
Deputy Collector within the meaning o 
seotion 3 (4) and (6) and is, therefore, a 
Collector within the meaning of that seotion 
and, therefore, bad jurisdiction to try 1 
suit. We note further that upon the question 
of interest Dr. Mitter admits that be 1 
unable to support the judgment of 

Sub-Deputy Collector. t 

The result of our findings is that 
suit must be dismissed as disclosing 
oause of aotion The appeal will be a owe • 
the judgment and deoree of the Sub- 0 
Collector will be set aside, and in i 
thereof judgment will be entered or 
defendant with costs here and in 6 
below. . 

Appeal allotcea. 
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MAHABIR SING! V . BEHARI 8INGH. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Fir3t Civil Appeal No. 39 of 1918. 

June 4, 1918, 

Present'. —Pandit Kanhaiya Lai, A. J. C. 
MAHABIR SINGH and others— 
Defendants—Appellants 
versus 

BEHARI SINGH and others—Plaintiffs 

—Respondents. 

Limitation Act (IX of 19l'8y, s. 5 —Appeal to wrong 
Court under advice—Time spent in prosecuting appeal, 
exclusion of —Bona tides of appellant. 

Where an appeal is preferred to a wrong Court in 
good faith and under advice that that Court has 
jurisdiction, the time spent in prosecuting the appeal 
should bo excused or added under section 5 of the 
Limitation Act. 

Appeal against the deoree of the Subordi¬ 
nate Judge, Partabgarh, dated the 16th 
January 1918. 

Mr. Baja Prasad, for the Appellants. 

The Hon’ble Pandit Gokaran ISlath Misra, 
for the Respondents. 

ORDER.—The affidavits filed show that 
the defendants*appellants filed the appeal in 
good faith in the Court of the Distriot Judge, 
Rae Bareli, believing on advice rendered to 
them that the appeal lay there. Having 
regard to the decision of their Lordships of the 
Privy Council iu Brij Indor Singh v. Kanshi 
Ram, (1), where the time spent in making an 
application for review in good faith, although 
based upon a mistaken view of the law, was 
allowed to be added, and the decision in 
Nistarini Dassya v. Sarat Chandta Mozumdar 
(2), the time spent, in prosecuting the appeal 
before the Distriot Judge, Rae Bareli, should, I 
think, be added or excused. 

The appeal is, therefore, within lime. Let 
it be admitted. 

Appeal admitted. 

(1) 42 Iml. Cas. 43; 44 I. A. 218; 33 M. L. J. 486: 
22 M. L. T. 362; 6 L. W. 692: 126 P. W. R. 19-7; 15 
A. L. J. 7"7; 19 Bom. L. R. 866; 3 P. L. W. 313; 26 
C. L. J. 672: 104 P. R. 1917; (1917, M. W N. 811; 22 
C. W. N. 169; 127 P. L. R. 1917; 45 C. 94 (P. C.). 

(2) 29 Ind. Cas. 680; 20 C. VV. N. 49; 22 C. L. J. 
279. 


JWALA PRASAD t*. 8HAMA CHARAN. 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 947 of 1917, 

July 16, 1919. 

Present: —Justice Sir P. C. Banerji, Kt, and 

Mr. Justioe Walsh. 

JWALA PRASAD and others—Plaintiffs 

—Appellants 

lersus 

SHAMA CHARAN andothers — Defendants 

— Respondents. 

Limitation Act (IX of 1908 J,Sch.I, Arts. 7*, 80— 
Promissory note, suit on—Agreement postponing date 
of payment - Limitation, commencement of. 

The period of limitation applicable to a suit upon 
a bill of exchange or promissory note, accompanied 
by a writing postponing the right to sue fora 
definite period, is contained in Article 80 of Schedule 
I to the Limitation Act, and the neriod commences 
to run from the date when such bill' or note becomes 
payable. u p. 236, col 1.] 

Second appeal against the deoision of 
the Additional Distriot Judge, Gorakhpur, 
dated the 25th May 1917. 

Mr. K. N. Katjn, for the Appellants. 

Dr. S. N. Sen, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit on the basis of a promissory note 
dated the 13th of June 1913. The defend- 
ant No. 1, one Shama Charan, owed 
money to the Kayastha Trading and 
Barking Corporation, Limited, Gorakhpur 
and in liquidation of this debt he executed 
the promissory note for Rs. 700 on the 
13th of June 1913 in favour of his 
creditor. This promissory note was pay- 
able on demand, and on the same day the 
executant of the promissory note wrote a 
letter to the Macager of the Kayastha 
Trading and Banking Corporation asking 
that the period for suing on the pro* 
miseory rote should be postponed for one 
year, within which time he promised to 
pay the amount due on the promissory 
note. The promissory note was subsequently 
assigned to defendant No. 3, a relation 
and benamidar of the plaintiff. The suit 
was filed on this promissory note on the 
25th of November 1916. If the period 
of limitation is oaloulated from the date 
of the execution of the promissory note 
then the suit would be barred by time- 
bat it is argued on behalf of the appel- 
lants that the period of limitation has to 
run from the date of the expiry of one 
year after the date of the execution of 
$he promissory note as provided by thq 


236 


INDIAN CASES. 


[1919 


TEJ PRASAD V , RAM JA3 PANDE. 

writing whioh aooompanied it. This was 
the view taken by the Coart of first 
in9tanoe. But the lower Appellate Coart 
was of opinion, relying on the decision in 
Somasundaram Ohettiar v. Narasimha Chariar 

(1) , that the suit was barred by limi¬ 

tation. That Court overlooked entirely 
the proviso in Article 73 to the Limi¬ 

tation Act, whioh specially lays down 
that the period of limitation starts to 
ran on a bill of exchange or promissory 
note from the date of the bill or note, 
provided that it is not accompanied by 
any writing restraining or postponing the 
right to sue. In this case the pro¬ 

missory note was clearly aooompanied by 
a writing restraining or postponing the 
right to sue for one year, an 1, therefore, 
the Article of the Limitation Act ap¬ 

plicable to the suit is not Article 73 
but Artiole eO, whioh lays down that the 
period of limitation for a suit on a bill 

of exohange, promissory note or bond begins 
to run from the date when the bill, note 
or bond beoomes payable. In this case, 
therefore, the period of limitation began 
to run from tbe 13th of June 1914 and 
the suit was not barred by time. The 
ruling referred to by the learned Additional 
Judge in Somusundaram Chetiiarv. Narasimha 
Chariar (1) was overruled by a Full 
Benoh decision of the same High Court 
in Annamalai Chetty v. Yelayudu Nadar 

(2) . No other question was involved in 
this case. We accordingly allow the ap¬ 
peal, set aside the deoree of the lower 
Appellate Court and restore that of the 
Court of first instance with costs in all 
Courts, including in this Court fees on the 
higher scale. 

Appeal allowed . 

(1) 29 M. 212; 16 M. L. J. 103. 

(2) 32 Ind. Cas. 869; 39 M. 129; 3 L. W. 38; 19 M 
L. T. 62; 30 M. L. J. 51; (1916) 1 M. W. N. 93 (F. B.). 


COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Second Appeal Petition No. 27 of 

1918-19. 

April 14, 1919. 

Present :—Mr. Ferard, S. M. 

TEJ PRASAD— Appellant 

versus 

RAM JAS PANDE— Respondent. 

Landlord and tenant — Non-occupancy tenant 
obtaining mortgage of holding , effect of—Redemption — 
Tenant, position of. 

Where a non-occupancy tenant of a holding 
obtains a mortgage of the holding, his tenancy falls 
into abeyance during the existence cf the mortgage 
and, although he cannot reckon the period of tbe 
mortgage towards the acquisition of occupanoy 
rights, on redemption he reverts to his position of 
tenant and is not a trespasser. 

Seoond appeal from the order of the 
Commissioner, Gorakhpur Division, dated the 
9th October 1918, in the case of deter¬ 
mination of tenure. 

JUDGMENT.—The fields in suit are Nos. 
1048 and 1 55. 

As regards No. 1155, the respondent was 
a 5 years’ non-occupancy tenant at the 
settlement of 1307 Fasli at a rent of Rs. 2-12-0. 
Afterwards the fields were moitgaged to 
him. The mortgage wa9 redeemed a year 
or two ago and he is still on the land. 
Tbe appellant urges that he is a trespasser, 
but in the absence of ruliDgs to the 
contrary I mu6t go by tbe ruliDgs quoted 
at page 86 of Agarwala’s Tenancy Act, 
5th Edition, and hold that respondents 
tenancy was merely in abeyance during 
his mortgage and although be oaDDot count 
tbe period of the mortgage towards acquisi¬ 
tion of oeouparcy rights, be has nevertheless 
reverted to bis position of a tenant ®n 
is rot a trespasser. J, therefore, agiee 
tbe Commissioner as regards ibis nam er. 

As regaids tbe other Dumber 104b, 0 

Commissiccer has assumed that tbe case is 0 
Fame, but I can find nothing on the reoor 
to show that as regards this nnffl ® 
respondent was a tenant in the 130 a 
Settlement. Tbe settlement extract 19 
No. 1C44, not No. 1048, and the Assets 
Collector seems to have been mod e ’ 
as be first sreaks of No. 1155 on y 
recorded as respondent’s tenancy a £ 
ment and afterwards speaks of two nDU) ... 

It is possible that No 1044 in 0 
ment extract is a clerical error 
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1048. I would, therefore, oall for a report 
as to whether No. 1048, the second number 
in suit-, was recorded in respondent’s tenancy 
at the 1807 Settlement. If so, respondent 
is a teuant of it similarly to No. 1155, 
and if not, he is a trespasser holding over 
after his mortgage has expired. 

No fresh date will be fixed. 

Report called for. 

% 


CALCUTTA HIGH COURT. 

Rule Nisi No. 495 of 1*18. 

January 20, 1919. 

Present: — Mr. Justioe N. R. Chatterjea 
and Mr. Justioe Newbould. 
feARAT CHANDRA DAS— Petitioner 

versus 

MATI LAL OHUCKERBUTTY and others 

—Opposite Parties. 

Civil Procedure Code (Act V of 15)08;, O. XXI, rr. 
89, 90—Civil Procedure Code (Act XIV oj 1882),’ ss. 
310.4, 311— Bengal Tenancy Act (VIII of 1885J, s! 170 
—Execution of decree—Sale of ta \wc\—Tenure-holder 
whether entitled to apply to set aside sale. 


Petitioner, who held a permanent nnder-tenuro 
in a talu<i which was sold in execution of a decree 
for arrears of rent under the provisions of the 
Eastern Bengal and Assam Tenancy Act, applied 
undor Order XXI, rule 89, of the Civil Procedure Code 
to have the sale set aside : 

Held, (1) that section 170 of the Bengal Tenancy 
Act did not exclude from the operation of section 310A 
of the Civil Procedure Codo of 1882, correspond- 
ing to Order XXI, rule 89, of the Civil Procedure 
Code of 1908, a tenure or holding attached in 
execution of a rent-decree and that, therefore, Order 
XXI, rule 89, Civil Procedure Code, was applicable 
to a sulo hold for arrears of rent in Eastern Bengal 
and Assam; [p. 237, col. 2 ] 

(2) that the petitioner, holding an undor tenure in 
the lalwq sold, had such interest therein as would 
entitle him to apply undor Order XXI, rule 89, of the 
Civil Procedure Codo to sot aside the sale of the 
taluq in oxecution of a rent-decree, [p. 238, col. 2 ] 
Paresh Nath Sing ha v. Nabogopal Chattopadhya, 29 
C. lj 5 C. W. N. 821 (F. B.), Narain Mandal v. Sou- 
rindra Mohan Tagore, 32 C. 107, Chandra Kumar Nath v. 
Karnini Kumar Chose, 11 C. W. N. 742 and Abdul Aziz 
v. Tafajaddm, 23 Ind. Cus. 839; 19 C. W. N. 326, 
reliod on. 


The scope of Order XXI, rule 89, of the Civil Pro¬ 
cedure Codo, 1908, ia not narrower than that of 
section 310 A of Act XIV of 1882. [p. 238, col. 1.] 

Rule against an order of the Additional 
Sub Judge, Biokergunge, in Miscellaneous 
Appeal No. 76 of 1918, 


Babu Upendra Led Roy , f or the Petitioner. 
Babu Abinash Chandra B anerjee, for the 
Opposite Party. 


JUDGMENT.—The petitioner in this Rule 
held a permanent under-tenure in a taluk. 
It was sold in execution of a deoree for 
arrears of rent under the provisions of 
the Eastern Bengal and Assam Tenancy 
Act and the petitioner applied under Order 
XXI, rule 8 J, of the Civil Procedure Code 
to have the sale set aside on deposit of 
money under that section. 

The oase comes from the Distriot of 
Baokergunge. 


- -xjougHi ana 

Apsara Tenancy Act dees not exclude the 

operation of section 310A (correspond. 

to Order XXI. role 89, of the present 
Code of Civil Prooednre) to a tenure or 
holding attached in execution of a rent 
deoree, as is done by seotion 170 of the 
Bengal T enanoy Act. Order XX[, rule f9, 
Civil Procedure Code, therefore, applies to a 
sale held for arrears of rent in Eastern 
Bengal and Assam, and the question for 
consideration is whether an under-tennre 
comes within that rule. Order XXI, rule 
b9, says: Where immoveable property has 
been sold in execution of a deoree, any 
person, either owning such property or 
no ding an interest therein by virtue of a 
title acquired before such sale, may apply 
to have the sale set aside.” We think that 
a person holding a permanent under-tenure 
in the property sold holds an interest 

18 , r ‘ 8htS are undoubtedly "ffeot. 
ed by the sale; ,n fact it can be annulled 

by he purchaser In the oase of Paresh 

Nath Singha v. Nabogopal Chattopadhya (1) 
it was held by the majority 0 f the Pull 
Bench that a mortgagee of a tenure or hold- 
ing so d in execution of a decree for arrears 
of rent due in respect of ft i 8 entitled 
to make an application under seotion 310A 
of the Code of Civil Procedure as being a 
person whoso immoveable property has 
been sold within ihe meaning of that 
section. That case is one of a simple 

that 1 *® 8 *" but ' l layB dow n the principle 
that a person having an interest in the 

E7.V‘— <■ — - 


(1) 20 0. 1 (F. B.)i 6 0. W. N, 821, 
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It is to be Loted that under seotion 310A, 
the words were any person whose im¬ 
moveable propei ty has been sold,” and 
the Order XXI, rule 89, whioh has replaced 
that seotion says: any person either owning 
suob property or holding an interest therein 
eto. We think that these words are more 
oomprebensive than the words of seotion 
310A. In the case of Narain Mandal v. 
Sourindra Mohan Tagore (2) Brett and Mooker : 
jee, JJ., held that when a mokarari tenure 
is sold in exeoution of a decree for arrears 
of rent, a dar-mokararidar has a right to 
oome in and make a deposit under seotion 
310A of the Civil Procedure Code, being 
a person whose immoveable property has 
been sold within the meaning of that seo¬ 
tion. In the oase of Chandra Kumar Nath 
v. Kamini Kumar Ghosc (3) Maolean, C. J., 
and Fletoher, J., following the oase of Narain 
Mandal v. Sourindra Mohan Tagore (2) held 
that an unler raiyat oan apply under seo 
tion 310A of the Civil Procedure Code 
as being a person whose immoveable 
property has been sold in exeoution of a 
deoree for arrears of rent due in respeot 
of the superior bolding. 
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and is of a mere comprehensive oharaote r 
than the rule laid down in seotion 311 of 
the Code of 1882”, beoause the expression 

a person whose interests are affected by 
the sale” in Order XXI, rule 90, of the 
present Code has obviously a wider import 
than the expression a person holding an 
interest in the property sold” in seotion 
311 of the old Code. That may be so; 

bat that does not affeot the construction 
of Order XXI, rule 89, in any way: and 
so far as the scope of the present rule 89, 
Order XXI, goes, we think that it .is at 
any rate not narrower than that of seo¬ 
tion 310A of the old Code. We are 

accordingly of opinion that the petitioner 
had locus standi to make the application 
under Order XXI, rule 89. 

The order of the Court below must be 
set aside and the oase sent back to the 
Court of 6rst instance for disposal of the 
application according to law. 

Costs, one gold mohur, to abide the result. 
The Rule is made absolute. 

Rule made absolute. 


In any oase, we do not think that the 
soope of Order XXI, rule 89, is narrower 
than that of seotion 310A of the old Code, 
under whioh it has been held that a person 
in the position of the petitioner oan apply 
under that seotion. 

Reliance is placed on behalf of the oppo¬ 
site party on the decision of the oase of Ad¬ 
ministrator General of Bengal v, Mahomed 
Kholil (4). That oase was deoided 
before the Full Benoh oase of Faresh Nath 
Singha v. Nabogopal Chattopadhya (1) 
and, therefore, oannot be aooepted as an 
authority in support of the contention 
raised on behalf of the opposite party; and 
upon this ground the learned Judges in the 
oase of Narain Mandal v. Sourindra Mohan 
Tagore (2) distinguished that oase. 

In the oase of Abdul Aziz v. Tafajaddin 
(5) the learned Judges (Mookerjee 
and Beaohoroft, JJ.) observed that “the 
rule formulated in rule 90, Order XXI 
Civil Procedure Code, has a wider soope,' 

(2) 32 C. 107. 

(3) 11 0. W. N. 742. 

(4) 6 0. W. N. oxxxii (132). 

(5) 23 I*d. Oas. 839; 19 0. W. N. 326. 


COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Revision Petition No. 70 of 1917-18. 

March 5, 1919. 

Present : —Mr. Ferard, S. M. 
BHAGIR4THI SHUKUL— Applicint 

versus 

Sahabzada RABI PRATAP NARAIN 
SINGH —Respondent. 

Agra Tenancy Act (II of 1900, *■ 21—Mandidhari 
rights, purchaser of, position of — Right, whether transfer¬ 
able. 


Mandidhari rights are not transferable, # - 
purchaser of such rights is in no higher position 
than a non-occupancy tenant. The fact that the 
purchaser of such rights has redeemed a prior mort¬ 
gage of the same and has entered into cultivation 
himself would not improve his position. Q). 239, col. 2.J 

Application for revision of the order of 
the Commissioner, Gorakhpur Division, 
dated the 8th April 1918, in the oase of 


ejectment. 

JUDGMENT.—This is an application 
for revision. The applicant suggests uo 
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flaw in jurisdiction such as would justify 
interference in revision under the striot 
wording of section 1S5, Tenancy Act. 

It is not a case in whioh I oan stretoh 
the seotion on the ground of equity. The 
elds were the ilandidhari of Partab Singh, 
eto. they were in oooupation of Bhauna, 
their mortgagee. since long. The applicant 
purchased their Mandidhari rights in 1902 

S®J°, n ' d • D ° t - u d ° 80 nnder the law — 

Mandidhan rights not being transferable. 

The authority* for this is to be found quoted 
in note 14 on seotion 21 in Agarwala’s 
Tenancy Aot, 5th Edition. Had the applicant 
redeemed the prior mortgage and entered 
into cultivation himself when he made 

nlSn‘ 2 8a PUr ° h ,o S ? ° f 1Iandl 'dhari rights 
n 1902, he would have acquiied ocoupanoy 

right now by lapse of time. But Ihe land 

remained in cultivation of the mortgagee 

hauna till 1908. The applicant then paid 

ott Bhanna mortgagee and has ouhivated 

himself since then, but his position oan be 

no higher than that of a non occupancy 
tenant since 1908. ^ y 

The Commissioner ia right. 

Application rejected. 

abs*nt.° rder 88 ‘° °° at8 89 res P°Pdeut is . 

Application rejected. 
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madras high court 

Second Civil Appeal No. 1501 of 1917. 

Daoember 5, 1918. 

Present:— Mr. Justioe Seshagiri /. iyar and 

Mr - Justice Phillips. 

CHOOKALINGA NATAKAN— Defendant 

—Appellant 

versus 

ARUNACHALAM CHETTIAR and others 
■ P^UNTiFFd—R espondents. 

ff?. rsr/ 

t Tram!er o/ Pn ^ Ad 
«Kite- 


and the same was coupled with words of i •, 

that the property shall descend to^lj heirw"?’ 
lessee: ° Dtirs of tho 

Held, that the lease was not only for a „ • , 

but conveyed an absolute estate, and til P ^ ,0d ’ 

not open to the lessor or his assignee to r, ? as 
uaram. [p. 240, col 1.] ° to re vert to 

Prima Jacie , tho terms of a document „ 
looked at to ascertain the nature of f , must bo 
granted by it, and it is only where the™ eState 
doubt about its import that other coiJa '?* ny 
as tho extent of tho right possessed bv ., orat,ons . 
can be taken iuto consideration ft, 2-U) 7 ^ rantor » 

Boddirujlon v. Robson, ^75,10 Ex % & ^ 

Ex. 223; 34 L. T. 364; 23 vV. tt 925 ? !, 44 L - J* 

Section 8 of the Transfer of Property* Aof ■ 
a canon of construction but a rule rel o,, V s not 
legal effect of a grant, [p. 240, col. 2.J n ® to tbo 

JSeoond appeal against the decree of H 
District Court, Rimuad in a , 10 

No 01 of 1916, preferred against tCd ^ 
of the Court of the Special Deputy Cojl ® 0 .™ 6 
Ramnad at Manamadura, in S. S. No. JeT 

FACTS appear from the judgment. 

Mr. l. A1. hnshnasicami Aivar r n 
Appellant. The plaintiff „„ u | d u ’ ot f ° r tbe 

to waram as Exhibit I tho * verfc 
Kolandaiswamy to defendant, by 

manent patta. It provides for a fix J P6r ' 
and that is what the defendant i 8 

• to pay. The words in the document 7 
ever and ever’ and the use nf 
of inheritance clearly show that th 
ment oonveyed an absolute estate. dooa * 

Mr. A. Krishnasivami Aiuar a. 

Respondents.—Kolindaiewamy Dev Ir 
grantor under Exhibit I, wa „ , 8 ' * be 

lessee for a period of 30 yearT' h“ 
oould not grant a larger i He 

himself had. .Under section 8 of the V * 80 .* 16 
of Property Act a grantor must ^ ,T h 
to oonvey only what he is „ d ®? med 
granting. In considering the natn^/ ° £ 
interest taken by the graut.e ‘ he 

of the grantor's iutereet m' if ? 6Dt 

obtained a lease for 30 year/ofT 7 ^? Var 
in dispute from the Zemindar of ^ V ‘ 
in 1882. In iSSti he exeoatJ * » lV ? ga . n * a 
to the defendant. Exhibit F i a the 1 

from the defendant to EoHnrl 
In AVlaroh 1887 the suit villn anda, 8 a wmy. 
villages were permanently 
Kolandaisawmy by the Zemindar Th e ri gh1 

864? 23w! 6 R. 9°25 EX ' 27 °’’ 41 L * J ‘ Ex ■ 2 ^i 33 L. T, 
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of the assignee was purchased in Court- 
anotion by the present plaintiff and he 
sues to recover arrears of rent from the 
defendant. The defendant pleaded that 
under Exhibit I he wes bsand to pay 
only the rant provided in the dosumenb 
and that plaintiff wa9 not entitled to 
demand waram. 

The main issue in the oase was whe¬ 
ther Exhibit I oonferred a permanent 
right on the defendant. Both the Courts 
below were of Opinion that it was not a 
permanent patta aud that it was open to the 
plaintiff to revert to waram. 

We are unable to agree with this con¬ 
clusion. The dooument on the face of it 
fixes a permanent rate of rent for all tim 9 
to come. The words 'for ever and ever’’ 
ooour in three placa9 and are c >upled 
further with words of inheritance, namely, 
the property shall descend to heirs. We are 
unable to hold that Exhibit I is merely a 
lease for a fixed period. 

Mr. A. Krishnaswami Aiyar for the re- 
pondents referred to Boddirgton v. Robinson 
(0 and contended that the nature of the 
estate possessed by the grantor is a con¬ 
clusive test cf the nature of the grant * 
made to the grantee. That decision does 
not support this extreme contention. No 
doubt, in considering the extent of the interest 
gianted by a person, the nature of his 
right may be taken into account. Generally, 
if the language of vhe grant is ambiguous, 
suoh considerations may be of avail. But where 
the language is unambiguous and clear, we do 
not think in construing a grant the extent 
of the right possessed by the grantor should 
have any weight. Section 8 of the Transfer 
of Properly Aot was also relied on. That 
seotion lays down that the grantor must 
be deemed to have conveyed only what 
he was capable of oonveying. It is not 
a oanon of construction but a rule relating 
to the legal effect of a grant. The 
observations of the Judicial Committee in 
Radkakant Lai v. J lusammat Sazama Bejum 
(2) support this view. For these reasons we 
are of opinion that, piima facie , the terms 
of a document must be lookelat to ascertain 

(2) 45 Ind, Cas. 806^33 M. L. J. 99 at p. 102- 22 
C. W. N. 619; 27 C. L. J. 632; 16 A. L J. 537; 5 P. 

L. V f. 72; 23 M. L. T. 392; (1918) M. YV. N. 330; 29 
Bom. h. Li. 724; 45 C. 733 (P. C.). 


the nature of the estate granted by it and 
it i3 only where there is any doubt about 
its imDort that other considerations can be 
taken into aooount. In our opinion Exhibit 
I conveyed an absolute estate. 

The further question is whether it is 
binding upop the plaintiff. On the one 
hand, Mr. T. M. Krishnaswami Aiyar for 
the defendant relied upon seotion 43 of the 
Transfer of Property Aot and upon section 
26 of the Estates Land Aot. On the other 
hand, Mr. A. Krishnaswami Aiyar referred 
to the well known principle enunoated in 
Patman v. Harland (3) by Jessel, M. R., that 
where a man has notice of the dooument, he 
must be deemed to have notice of the terms 
of the dooument and contended that as both 
parties were cognizant of all the facts, no 
question of estoppel either under seotion 
115 or seotion 43 of the Transfer of 
Property Act can arise. Without expressng 
any opinion whether constructive notice of 
the oontents of a dooument would disable 
a party from relying upon an actual repre¬ 
sentation, we thick that further facts ought 
to be ascertained in this oase before applying 
the law. In the first place, we must know 
whether the fads alleged in paragraph 7 
of the written statement are true and also 
whether the defendant was otherwise actually 
aware of the nature of the estate which 
Kolandaiswamy had at the time of Exhibit 

I. Also before applying seotion 26 of the 
Estates Land Aot, Courts must know wbat 
was the state of the property at the time of 
Exhibit I and why a permanently 1 QVV 
rate of rent was fixed at the time of the 

grant. It is only on the ascertainment of 

these faots that the law can be applied. 
The issues that must be tried are:— 

1. Whether the plaintiff made any re¬ 
presentation as stated in paragraph 7 of t e 
written statement ? 

2. Whether the defendant was aware tha 
Kolandaiswamy had only a limited estate^ 

3. Under what circumstances and w y 

a favourable rate of rent was fixed m 
Exhibit I ? . 

4. Whether by operation of section 

of the Estates Land Act or by the prin?io e 
of estoppel enunciated in seotion 0 

the Transfer of Property Aot, the pi 11 n 1 
is precluded from reverting to waram r 

(3) (1881) 17 Ch. D. 353; 50 L. J. Ch.64?; 4 4 b. T. 

728; 29 W. ft 707. 
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'iUrt*b KHAN v. BHPBNESH PARTAP 8INOH. 

As the determination of these issues would 
involve the taking of further evidenoe and 
as the oase was disposed of on a preliminary 
point, we think, in the oiroumstanoes of 
the oase, it is desirable that the deorees of 
both the Courts should be reversed and 
the oase should be remanded to the Court 
of first instance for disposal in the light 
of the above observations. Parties may be 
permitted to file additional statements. 
The Court may also frame further issues, 
if necessary, and give further opportunities 
to the parties for adduaing evidenoe. We 
order refund of Court-fee; costs to abide. 

M.C.P. 

Appeal allowed-, Case remanded. 


COURT OP THE BOARD OP REVENUE, 

UNITED PROVINCES. 

Second Appeal Petit. on No 1-15 of 

1917.18. 

Maroh 9, 1919. 

Present :—Mr. Ferard, S. M. 

TURAB KHAN— Appell»nt 

versus 

Raja BHUBNESH PARTAP SINGH — 

Respondent. 

Agra Tenancy Act (II of 1900, *. 193 (a)— Appeal, 
whether lien from order. 

Orders, as opposed to decrees, under the Agra 
Tenancy Act are not appealable 

Seoond appeal from the order of the Com¬ 
missioner, Gorakhpur Division, dated the 3rd 
September 1918, in the oase of ejeotment. 

JUDGMENT.— The Assistant Colleotor 
dismissed the suit on a preliminary point 
that demarcation should precede suit. Tr.e 
Commissioner in first appeal overruled this, 
holding that there was sufficient definition 
in the plaint. He remanded the oase for 
disposal on the merits. This was an order 
under rule 23, Order XLI, Civil Procedure 
('ode, and is classed as an order in rule 1 
(a), Order XLIII, Civil Procedure Code. It 
was not a decree within the definition of 
decree in section 2, Civil Procedure Code. 

There are no appeals from orders, as 
opposed to decrees, under the Tenancy Act, 
inasmuch as section 193 (a), Tenanoy Act, 
rules out Chapter XLIII, Civil Procedure 
Code, relating to appeals from orders. This 
appeal, therefore, does not lie aud the appellant 
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must await the final determination of the 
suit in the lower Court. 

Different views have been taken on the 
question as to whether demarcation must 
in all oases precede a suit for ejeotment—there 
are, 1 am aware some decisions supporting 
the line taken by the Commissioner, and 1 
am, therefore, not prepared to consider 
whether I can or should exercise inter¬ 
ference at the present stage by revisional 
jurisdiction. 

Appeal dismissed. Costs on appellant. 

. Appeal dismissed. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 479 

of 1918. 

July 9, 1919. 

Present : — Mr. Justioe Das. 

DAWARKA PRASAD and another 
— Plaintiffs —Appellants 

versus 

MAKHU LAL—Dbfbndant— Respondkn r. 

Civil Procedure Code (Act V of 190 SJ, O. XXVI, r. 9 
—Lucid investigation—Court, power of, to make local 
inspection—Duty of Court—Appeal, second—Appellate 
Court, judgment of, bused o n result of local inspection 
made by trial Court, legality of. 

' Order XXVI, rule 9, of the Civil Procedure Codo 
gives no power to a Court to itsolf hold a local 
inspection A Judge can only hold such inspection 
for the purpose of understanding the evidence and 
for no other purpose. Uo must decide the case on 
the evidence adduced before him, and, if ho liuds 
that complete justice cannot be done without a 
local investigation, he has power, under the rule 
above quoted, to appoint a commission for this 
purpose; the fact that the plaintiff has not applied 
for this to bo done, does not relievo the Judge of 
the duty imposed upon him of having before him 
all the material available which is necessary for the 
determination of the point at issue between the 
parties, [p. 243, col. l.J 

The judgment of a lower Appellate Court, based 
entirely upon a local investigation conducted by the 
Judge of the Court of first instance himself, cannot 
be sustained in second appeal, [p. 243, col. l.J 

Appeal from a deoision of the Subcrdi- 
nate Judge, Mongbyr. 

Mr. flarendra Nath Sen, for the Appellants. 

Mr. Jagannath Prasad, for the Respond¬ 
ent. 

JUDGMENT. —This appeal arises out of 
a suit brought by the appellants for 
ejeotment of the respondent from the land 
in dispute, on the ground that the defendant 
has used the land in a manner which 



242 


INDIAN CASES. 


DAWABKA PRASAD V. MAKHU LAL. 


renders it un6t for the purposes of the 
tenancy. In other words, the suit was a 
suit under the provisions of section 155 
of the Bengal Tenancy Act. 

Now the oomplaint of the plaintiffs is 
that the defendant has erected a structure 
on 6 cottahs of agricultural land whioh 
the defendant purchased from one Phagu, 
who was the original tenant. The defend¬ 
ant on the other hand maintains that the 
structure was not raised on the 6 cottahs 
of land whioh he puroha b ed from Phagu, 
tut on ODe cottnh of land whioh was 
let out to the defendant for building his 
house and whioh adjoins the six cottahs. 

The Court of first instance thought that 
it was difficult to say exactly whether the 
disputed houses stand over the disputed 
land or oyer one cottah of land whioh was 
settled with the defendant. He, however, 
held a looal inspection and, as a result 
of his local inspection, came to the 
conclusion that a portion of the house 
stood on the 6 cottahs of land but that the 
remaining portion of the house stood on 
the one cottah of la D d. In the result he 
granted a modified decree to the plaintiffs. 
There was an appeal by both parties to 
the lower Appellate Court. The respondent 
complained that the Court of first instance 


was incompetent to grant any decree a 
all in favour of the plaintiffs. Th 
respondent’s appeal succeeded before th 
lower Appellate Court. The appellants o 
the other hand maintained that the lowe 
Appellate Court should have granted ther 
a decree for ejeotment under seotion 15 
of the Bengal Tenancy Act. The lowe 
Appellate Court says this: “The learne. 
lower Court made a careful looal enquir; 
and was satisfied that these other structure 

do not stand on the 6 cottahs. I do no 
see how the appellant’s contention can b. 
accepted ” Ifc i 8 clear to me, therefore 
that the lower Appellate Court relied entirel: 
upon the looal investigation conducted b* 
the Court of the first instanoe. 

The question, whether a Court ii 
entitled, under the new Civil Procedure 
Code, to hold a looal enquiry himself has 
been raised in several oases, but so fai 
as I know, has not yet been decided. 
So far as the English oases are oonoerned 
it is clear that a Court is not entitled to 
hold a looal inspection inasmuch as it may 
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hamper the Court in ooming to a conclusion 
on the evidence before it. But the Civil 
Procedure Code of 1882 did undoubtedly, 
empower a Court to hold a looal inspection 
but Order XXVI, rule 9, whioh, in my 
opinion, is a oomplete code on the subject, 
gives no power whatever to a Court to 
hold a looal inspection. The point is an 
interesting one and it is interesting to 
compare the wording of seotion 392 of 
the Code of 1882 with the wording of 
Order XXVI, rule 9. Seotion 392 of the 
Code of 1882 provided as follows: — 

In any suit or proceeding in whioh 
the Court deems a looal investigation to 
be requisite or proper for the purpose of 
elucidating any matter in dispute, or of 
ascertaining the market value of any 
property, or the amount of any mesne 
profits, or damages or annual nett 
profits, and the same cannot be conveniently 
conducted by the Judge in person, the 
Court may issue a commission to such 
person as it thinks fit directing him to 
make such investigation and to report 
thereon to the Court.” 

Order XXVI, rule 9, however, provides 
that: In any suit in whioh the Court 
deems a looal investigation to be requisite 
or proper for the purpose of elucidating 
any matter in dispute, or of ascertaining 
the market-value of any property, or the 
amount of any mesne profits, or damages 
or annual net profits the Court may 
issue a commission to suoh person as it 
thinks fit directing him to make suoh 
investigation and to report thereon to the 
Court.” 

It will be noticed that the words occur¬ 
ring in seotion 392, vie., “and the same 
cannot be conveniently conducted by the 
Judge in person” have been altogether 
omitted in Order XXVI, rule 9, and it 
is with reference to this that Mr. Justice 
Mookerjee in the case of Rai Kishore 
Ohose v. Kumudini Kanta Qhose (1) s&yo 
as follows: “it may be pointed out, 

however, that Order XXVI, rule 9, of 
the Code of 1908, whioh corresponds 
to seotion 392, omits the words aQ d 

the same cannot be conveniently conduct¬ 
ed by the Judge in person’ and when 
rule 9 requires to be construed, it may 

(1) 14 Ind. Cae. 377; 15 C. L. J. 136. 
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be a matter for argument that the inten¬ 
tion of the Legislature was to adopt the 
rule.” The English rule, as I 
have said before, does not allow a Judge 
to hill a looal inspection himself. 

Hi 1 ; whether under the new Code a 

Judge is entitled to hold a looal inspeo- 
tion or not, it is perfectly clear that he 
oan only hold it for the purpose of 

understanding the evidence and for no 
ether purpose. He must still decide the 
case on the evi lenoe adduoed before him 
and if he finds that it is impossible to 

decide the oase on the evidence before 
him. he has ample power un ler Order 
XXVI, rule 9, to issue a commission to 
such person as he thinks fit to make 

such investigation and to report thereon 
to Court. The complaint of the Courts 
below has been that the plaintiffs did not 
apply for issue of commission, but, in my 
opinion, if the Court thought that it was 
impossible for it to determine the ques¬ 
tion at issue bitween the parties without 
a looal investigation, it was not only com¬ 
petent to him to issue a commission but 
it was his duty to do so, and there oan 
be no doubt thftt the Court of first 
instance unioubtedly thought it oould not 
do complete justice between the parties 
without loo\1 investigation. The faot that 
he himself conducted the lo’al investiga¬ 
tion shews conclusively that in his opinion 
oomplete jastioe osuld not be done without 
such an investigation. 

The learnod Vakil appearing on behalf 
of the respondent argues that the Court 
of first instanoe deoided this oase not 
only on the result of his looal inspection 
but on the evidenoe adduoed before it. I 
am unable to agree with the learned Vakil 
on this point. But whatever may have 
been the opinion of the Court of first 
instanoe, it is to my mind clear beyond 
doubt that the lower Appellate Court based 
its deoision on the looal inspection held by 
the Munsif and on nothing else. In my 
opinion this judgment cannot be sustain¬ 
ed. I would, therefore, allow this appeal 
and remit the oa9e to the lower Appellate 
Court with a direction that the lower 
Appellate Court should remit it to the 
Court of first intanoe in order to enable it 
to decide the questions at issue between 
the parties. If the Court of 6rat instance 


thinks that- it is unable to decide the 
oase without a looal investigation or if 
the plaintiff makes an application before 
it for the issue of a commission, then the 
Court of first instanoe will have power 
under Order XXVI, rule 9, to issue a 
commission to suoh person as it thinks 
fit for the purpose of holding a looal 
investigation and to make a report to the 
Court. 

The appellants are entitled to the costa 
of this appeal and of the appeal to the 
lower Appellate Court. The oosts incurred 
in the Court of first instanoe will abide 
the result and will be disposed of by that 
Court. 

The parties will not be permitted to 
adduce any further evidenoe before the 
Court of first instanoe either on the 
question of damage or on any other ques¬ 
tion at all. 

Appeal allowed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 67 of 1918. 

Ootober 10, 1918. 

Present :—Mr. Justice Seshagiri Aiyar. 

MARUDAI MUTHIRIAN— Defendant_ 

Petitioner 

versus 

CHLNNAKANNU MUTHIRrAN- 
Plaintiff—Respondent. 

Limitation Act (IX oj 190V, s. 19, Sch. I, Art. 61 — 
Joint mortgage-bond—Payment by plaintiff-Contri. 

bution, suit for — Limitation, commencement of _ 

Acknowledgment of liability under bond, effect of— 
Civil Procedure Code (Act V of 1908>, O.VII r. i— 
Plaint—Suit barred by limitation—Ground' saving 
limitation, whether should be specifically pleaded. 

A suit to rocover excess payments made by the 
plaintiff towards a joint mortgage-bond executed by 
himself and the defendant, is a suit for contribution 
and must bo brought within the period of limitation 
proscribed by Article 61 of Schedule I to the Limit¬ 
ation Act, the period counting from the date of the 
lastpiyment made by the plaintiff; any payment 
made by tho defendant subsequently thereto would 
be of no avail to tho plaintiff, [p. 244, col. l.j 

Where a plaintiff, who is about to get a mortgage- 
bond assigned to himself, receives a notice from tho 
defendant that “if you get an assignment, out of tho 
sum of Rs. 100 that may still be due my liability will 
be only Rs. 60”, the notice does not amount to an 
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acknowledgment of liability to the plaintiff. It is 
bond. acknowledgment of liability under the 

of WrV SUi V’ S - br0Ugbt aft « the prescribed period 
Ord “ vir , ,s "cnmbeat on the plaintiff, under 
Urcler \ rr, rule 6. of the Civil Procedure Code to 

saved ® Xplic,t,y the ground °n which the ba’r is 


Petition, under section 
1S87, praying the High 
the decree of the Court 
TriohincpoJy, in Suit No. 

Mr. T. V. Muthukrishna 
titioner. 

Mr. 5. Venungopala 
Respondent. 


25 of Act IX ol 
Court to revis< 
of Small Causes 
2804 of 1917. 

A war, for the Pe- 
Cheitiar, for the 


JUDGMENT '— 1 am nDab]e t0 a 
with tbe learned Small Canse Court Judge 
on the question of limitation. The faots 
ate not .n dispute. The plaintiff and the 
defendant had joinlly executed a deed of 
mortgage to one Appaniengar. The amount 
secured by the mortgage was Rs. 300, 
whioh ceme to nearly R P . 533 with 

interest thereon. Tie plaintiff paid 
admttted'y Its. f03 a .,d the defendant 
only Rs. 227. This is a suit !o recover 
from the defendant contribution for the 
amount whioh the plaintiff had paid in 
excess of the amount due from him 
there were various pleas in the lower 
Court and I need not refer to all of them 
now. The only point is whether this suit 
was within time as one for contribution. 
Ihe last payment by the plaintiff was 
made in January 1914 and tbe suit was 
instituted on tbe 2nd July 1917. Frima 
fane, it was more than three years sinoe 
.the accrual of the cause of action The 
learned Judge in the Court below was of 
opinion that as the defendant made 
paymen under the bond in September 
1 14, the bar of limitation was eaved. 
He is clearly wrong in this view. It i 8 
not the payment of the defendant that 
matters, but it is the payment by the 
plaintiff that gives him the right to 
sue, as tbe plaintiff’s claim is in respect of 
the exoess payment made by him Tn 
such a suit, Article 61 of the Limitation 
Ao is clearly appl,cable and under that 
Article the tuit must be brought within 

r ;/“ r V' the date of p~: if 

any authority were needed for this view 
I may refer to the order of reference 


made by Bhasbyam Ayyangar, J., in 
lia'iah (f Viuar.ngrum v. Eajah Setrucherla 
Scmasehhararaz ( 1 ). The burned Vakil for 
the petitioner did not support the judgment 
of the lower ('curt on this point. What 
he contended was that tbe claim against 
the defendant was saved by the acknow¬ 
ledgment under Exhibit IV. It was a 
registered notioe sent od the 26th July 
1914, before the defendant had made the 
last payment. At that time, defendant 
heard that the plaintiff was about to get 
the mortgage bond assigned to himself 
and he sent this nolioe saying that, "if 
you get an assignment, out of the sum 
of Rs. 100 that may be still due my 
liability will be only Rs. 50.” This is not 
an acknowledgment of the liability to the 
plaintiff. It is only an acknowledgment cf 
the liability under the bond. Apart from 
this there is another fatal objection to 
regarding Exhibit IV as an acknowledg¬ 
ment, because under Order VII, rule 6 , it is in¬ 
cumbent upon the plaintiff who brings tbe 
suit after the prescribed period of limitation 
to state explicitly the ground on whioh tbe 
bar is saved. He tas not staled tbaf. 
There is do issue about it ar.d there is eo 
evidence connecting Exhibit IV with the 
liability which the’defendant was under to 
the plaintiff. For all these reasons, 
Exhibit IV oannofc be regarded as savior 
limitation. As I already mentioned, tbe 
snit was brought more than three years 
after the last payment made by tbe * 
plaintiff and as suoh it is barred by limi¬ 
tation. The deoree of the Subordinate 
Jndge must be reversed and the suit 
dismissed with costs throughout. 

M. C P. 


Appeal allowed. 

(1) 26 M. 686. 
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PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1332 ok 1918. 

March 20, 1419. 

Present : — Mr. .Jusbioe Abdul Raoof. 
Musammat YAKUB JAN — Plaintiff— 

Appellant 

versus 

Musammat RA HMAT NUR and others— 
Defendants — Respondents. 

Registration Act (XVI of 1908), s 48— Priority— 
Gift by registered deed—Previous oral sale xoith know- 
ledge of donee — Donee , whether can claim priority. 

Plaintiff sued for possession by partition of half 
of a house, alleging that it had been given to her 
orally by her father-in-law as part of her dower. Tho 
defendants, the widow and daughters of the deceased 
father-in-law, pleaded a subsequent gift by registered 
deed of the entire house by him in favour of his wife, 
and contended that the oral transfer in favour of 
the plaintiff, even if proved, could not prevail. It 
appeared that the defendant widow was present at 
tho mkah when the half share in dispute was triven 
to tho plaintiff: 

Held, (1) that inasmuch as tho oral transfer made 
in favour of the plaintiff was in consideration of a 
portion of her dower, it was a sale rather than a "ift- 
[p. 246, col. 2 ] ° 

(2) that as tho defendant widow had notico of 
the oral transfer previously made, it was not op?n 
to her to claim the benelit of the rule laid down in 
seotion 4S of tho Registration Act. [p. 246, col. 2.] 

Second appeal from the decree of the 
District Judge, Riwalpindi, dated the 2Lst 
Maroh 1918, reversing that of the Sub¬ 
ordinate Judge, Rawalpindi, dated the 1st 
January 1918, decreeing the claim. 

Mr. Nanok Chund, for the Appellant. 

Messrs. Jai Gi'pal Sethi and R. Obbard, 
for the Respondent. 0 . 

JL DaMENT.— One Ghulam Hussain was 
married to Musammat Rahmat Nur. He 
had a son Nazar Hussain and two daughters 
Sardar Begam and Shahjehan Begam. His 
mother’s name was Murad Begam. Wnile 
yet his son Nazir Hussain was a minor, 
Ghulam Hussain got him married to Yakub 
.lan who too was a minor. This lady 
Yakub Jan has tiled the present suit on 
the allegation that at the time of the 
marriage Ghulam Hussain gave her half 
of the house in dispute with Rs. ICO as 
part of her dower, that she came and 
oooupied a portion of the house and lived 
in it for some time, that on the death of 
Ghulam Hussain unpleasantness having 
arisen between the members of the family 
who resided in the house, the plaintiff 
locked up the portion of the house oooupied 


by her and left it and took residence with 
her husband in another hou«e, that recently 
Musammat Rahmat Nur broke open the 
look and took possession of the portion of 
the house in which the plaintiff used to 
live. She olaimed possession over half of 
the house by partition. Ghulam Hussain’s 
mother Murad Begam, Musammat Rahmat 
Nur and the two daughters of Ghulam 
Hussain, the father-in-law of the plaintiff, 
were made defendants to the suit. Nazar 
Hussain admitted the claim of the plaintiff. 
Rahmat Nur principally contested the olaim 
and two main pleas were urged on her 
behalf, namely, (1) that the story of the 
transfer of the bouse in favour of the 
plaintiff as p*rt of her dower was untiue 
and (21 that inasmuoh as the transfer was 
made only orally and not by a registered 
deed, it could not prevail as against the deed 
of gift of the eutire house made in her 
favour by Ghulam Hussain on the 13th 
July 1915, a9 it was a registered docu¬ 
ment and to be preferrjd under seotion 48 
of the Registration Act. After the nikah 
(marriage ceremony) an entry relating to 
the marriage and to the giving of the 
house as part of the dower was made in 
the register of marriages. As regards this 
also a plea was put forward in defenoe in 
the alternative that as this entry was 
unregistered, it was inadmissible in evidenoe 
and the fact of the transfer could not be 
proved. 

The Court of first instanoe framed two 
issues, namely, whether Ghulam Hussain 
deoeased did give half share of the house 
in suit to the plaintiff in part payment of 
her dower, (2) if so, what was the effect 
of the deed of gift, dated the 13th July 
1915, on the plaintiff’s right. 

On a consideration of the evidenoe on 
the record, the Court of first instanoe oame 
to the oonolusion that the transfer relied 
upon by the plaintiff was established. As 
regards the question of the want of regis¬ 
tration of the entry in the marriage register 
that Court held that the transfer which 
was relied upon was an oral one and the 
entry in the register was simply a memo- 
random of the arrangement or contract 
tha*. had been effeoted between the parties. 

It, therefore, held that no registration was 
necessary. On the seoond issue it oame 
to the oonolusion that at the time Ghulam 


246 


INDIAN OASES. 


[1919 


TAKUB jin V. RAHMAT NUR. 

HassaiD executed the deed of gift on the 
13th July 1915 in favour of Musammat 
Rahmat Nur, he was living under her 
influence and oomplete oontrol and was 
ill. Therefore, the dooument was of no 
avad as it was nob exeouted with the free 
will of the exeoutant. In the alternative the 
Court also held that even if the exeoutant 
was free and had willingly exeouted the 
deed relating to the entire house in favour 
of Rahmat Nur, he had no power or right 
to execute this deed of gift affeoting the 
half share which had already been trans¬ 
ferred to the plaintiff. Upon this finding 
the Court of first instance decreed the 
olamj of the plaintiff. Musammat Rahmat 
Nur, Murad Begam, and the two daughters 
of Uhulam Hussain, namely, Sardar Begam 
and Shabjahan Begam preferred an appeal 
to the lower Appellate Court. 

As regards the question of the transfer 
of half the house to the plaintiff in part 
payment of her dower, the lower Appellate 
Court agreed with the deoision of the 
Court of first instance. It also agreed with 
the first Court as to the finding that the 
entry in the marriage register did not re¬ 
quire registration, inasmuoh as it only 
amounted to a memorandum of an oral 
agreement or oontraot. 

As regards the question whether Ghulam 
Hussain was under the influence and oon¬ 
trol of Musammat Rahmat Nur the learned 
Judge oame to a different conclusion. He 
held that the evidence on the record did 
not justify a finding that any kind of con- 
trol or influence had been exercised by 
Rahmat Nur on Ghulam Hussain. As 
regards the effeot of the deed of gift of 
the 13th July 1915 in favour of Rahmat 
Nur, he was of opinion that having regard 
to the provisions of section 48 the regie- 
tered deed of gift was preferable to the 
oral transfer made in favour of the plaint- 
iff. The learned Judge of the Court below 
treated the oral transfer in favour of the 
plaintiff as a transaction amounting to gift 
and held that as it was not followed by posses¬ 
sion, it could not take effeot as against the 
registered deed in favour of Rahmat Nur. 

Taking this view the lower Appellate 
Court set aside the decree and judgment 
of the Court of first instance and dismissed 
the suit of the plaintiff. She has come up 
in second appeal to this Court, 


The first question that has been argued 
before me by the learned Counsel for the 
appellant is that as found by the lower 
Appellate Court itself the plaintiff did get 
into possession after her marriage and that 
in any case she being a minor, the posses¬ 
sion of Ghulam Hussain under whose guar¬ 
dianship she was living in the house must 
be looked upon as the possession of the 
minor. In my opinion there is foroe in 
this argument, but I need not base my 
judgment upon this ground alone. In my 
opioion the oral transfer made in favour 
of the plaintiff of half the house was in 
consideration of a portion of her dower. 
In other words, the transfer was made for 
consideration. Suoh a transfer more appro¬ 
priately comes tinder the definition of a 
sale than that of a gift. The learned 
Judge of the Court below has relied upon 
the provisions of seotion 48 of the Registra¬ 
tion Act in holding that the deed of gift 
in favour of Musammat Rahmat Nur was 
to be preferred and that the plaintiff was 
not entitled to snooeed as against her. 
There is evidence in this case, and it has 
not been denied, that Musammat Rahmat 
Nur was present at the nikah when this 
half share was given to the plaintiff as 
part of her dower by her father-in-law 
Ghulam Hussain. The Court of first in¬ 
stance found clearly that the transfer in 
favour of the plaintiff was made with the 
knowledge of defendant No. 1, namely. 
Musammat Rahmat Nur. This finding is 
justified by the evidence on the record. 
The learned Judge of the lower Appellate 
Court, while applying the provisions of 
seotion 48 of the Registration Act, lost 
sight of the fact that as Musammat Rahmat 
Nnr had had notice of the oral transfer, 
it was not open to her to claim the benefit 
of the rule laid down in seotion 48. There 
is authority for this proposition in re¬ 
ported oases, for example, see Punjab Law 
Reporter of 1916, (same case 29 Indian 
Cases page 305) [ Hardit Singh v. Behan 

Lai (1)], In my opinion the decree passed by 
the Court of first instance was a right decree. 

I set aside the judgment and decree of the 
lower Appellate Court and restore those of 
the first Court with oosts in all Courts. 

Appeal allowed. 

(1) 29 Ind. Cas. 305; 9 P. h. R. 1916; 104 P. W. R. 

1915, 
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MADRAS HIGH COURT. 

Appeals Nos. 241 to 251 of 1917. 
August 15, 1918. 

Present :—Sir John Wallis, Kt., Chief Justioe, 
and Mr. Justioe Sesbagiri Aiyar. 

V. PONNIAH NADAN and others— 
Defendants—Appellant? 
versus 

T. N. DEIVANAI AMMAL and others— 
Plaintiffs—Respondents 

Landlord and tenant —Ryotwari village— Occupancy 
right, claim of, requisites of proof of -Burden of proof 
—Compulsory acquisition oj land—Land Acquisition 
Act (I of \8d\J, s. II— Compensation, apportionment 
of, between pattadar and tenants from year to year. 

Whore a person claims to have acquired occupancy 
rights under a ryotwari pattadar, the onus lies 
heavily on him to establish his claim, [p. 255, col. 1; 
p. 249, col. 2.] 

Chandrasekharaswami v. Nainar Animal, 43 Ind. Cas. 
977; 7 L.W. 194; (1918) M. W. N. 219, dissentod from. 

Peria Karuppan v. Annasawmi Iyer, 12 Ind. Cas. 
1; 21 M. L. J. 845; 10 M. L T. 185; (1911) 2 M. W. N. 
162 and Venkatachala Qoundan v. Rangaratnam Aiyar, 
20 Ind. Cas. 374; 24 M. L J. 671; 13 M. L. T. 450; 
(1913) M. W. N. 434, explained. 

Mere continuity of possession for sometime, the 
payment of a uniform rate of rent where it is not in¬ 
appreciable, or alienations made by the tenant behind 
the back and without the knowledge of the landlord, 
are not sufficient to establish a claim to occupancy 
rights, [p. 253, col. 2; p. 250, col. 2.] 

History of ryotwari system and nature of the 
ryotwari pattadar’s rights examined by Sesbagiri 
Aiyar, J. 

Whore land is compulsorily acquired, undor the pro¬ 
visions of the Land Acquisition Act, the tenants from 
year to year in respect of such land are entitled to 
have their share of the compensation apportioned, 
[p. 258, col. 1.] 

Appeals against the decrees of the District 
Court, Tinnevelly, in Compensation Refer- 
enoes Nos. 42, 27, 28, 32, 33, 34, 39, 56, 
57, 58 and 59 of 1916. 

FACTS appear from the judgment. 

Mr. T. Narasimha Aiyangar , for the Appel¬ 
lants.—The appellants, defendants, are 
entitled to the compensation money They 
have been paying a uniform rate of rent 
from generation to generation, at least from 
1866. There is also the oiroumstanoe that 
the cultivators have been in continuous 
oooupation. Aho there have been instances 
of alienation by cultivators, and in one oase 
a mortgage document was written by the 
huhdar's kariastKan. 

The tenants had judgments in their favour 
supporting their claim to ooonpanoy rights. 

Mr. T. R. Venkatarama Sastri, for the Re¬ 
spondents.—The rate of rent cannot be said 


to be nominal. In 1868 only the commute" 
tion from waram was made. Payment of 
Rs. 2-7 0 per acre of nanja after deduotin & 
Vist is not low. There has not been conti¬ 
nuous possession from generation to genera 
tion, or such long possession as will tend to 
an inference in favour of the rights. The 
majority of the cultivators agreed to hold 
their lands as tenants at-will. The judgments 
relied on are not available to them as res 
judicata, as the tenants have offered no 
proof that they derived their title under the 
tenants in those suits. Lastly the onus is 
heavily on the appellantp, who are cultivators 
under ryotwari pattcz-holders to show that 
they have aoquired occupancy rights, and they 
have not discharged it. 

JUDGMENT. 

Wallis, C. J. — The question is whether 
the compensation awarded under the Land 
Acquisition Aot for certain lands in a 
village in Tinnevelly should be apportioned 
between the Pattadar, a registered holder, 
whioh in this oase is a temple, and the 
Ryots under it on the basis that the Ryots 
have oooupanoy rights in the lands, a 
claim whioh the District Judge has rejected. 

The fifth report speaks of a praotioe in 
Tinnevelly under whioh land, whioh had 
been under cultivation by the Mirasidars 
or hereditary owners and had afterwards 
been left uncultivated by them, was cultivat¬ 
ed by others who paid them 13 percent, of 
the produce as Swami Bogam and divided the 
rest between the Government and them¬ 
selves. I here was a somewhat similar 
usage in Chingleput. Mr. Venkatarama 
Sastri for the respondent in this oase 
says that it has not been proved that these 
lands were cultivated by the tenants in 
this way. All that we know is that in 
lb 17 a pious founder aoquired at a revenue 
sale a five-sixths interest in the lands in this 
village, and that he acquired the remaining 
one sixth under Exhibit JJ. Exhibit JJ. is a 
sale of the one-sixth share of the land and does 
not refer to the existence of any persons on the 
land in the enjoyment of oooupanoy right. As 
regards the remaining five-sixths also, the 
presumption would appear to be that at the 
revenue sale what was purchased was the 
land. It may be that some, at any rate, 
of the predecessors of these tenants were 
on the land at that date but of that there 
js no evidence, Exhibit CO/1S35 is an 
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orJer of the Board of Revenae to the 
Collector to resume the villages owing to 
diversion of the revenues to private pa*, 
poses. It probably meant that the Collector 
was to manage under Regulation VII of 
1317. Exhibit DD of 1842 ordered the 
villages to be banded over to the founder’s 
son, who is to make arrangera?nts to 
manage the cultivation ” and otbor 
business. Mr. Venkatarama Sastri relies 
strongly on this expression as negativing the 
existence of hereditary cultivators ani aho.v. 
ing that the trustee on behalf of the 
temple had the right to cultivate the land 
himself. If so, this would be against the 
olaim to oooupanoy right. Exhibit FF 
is a Cadjan Muohilika exeouted by the 
tenants in lc56, in whioh they acknowledge 
hey have received an Adaolai or lease from 
the temple. If they do not observe its 
terms they are to be liable to eviction 
Phey are to wait on the trustee every 
three years and to receive an Adaolai like 
the one that had been granted to them and 
in default were to abide his pleasure. *Tnis 
document does not eeera to be conclusive 
e.ther way, and was found not to have been 
proved by Mr. Goldie, the District Judge 
in the appeal referred to below. Exhibit 
uG cf October 1857 and the followitg 
documents show that there was a dispute 
as to the proper entries to be made in the 
village accounts. Till 1856, the Patta bad 
beeu in the name of the temple and the 
names of the oulcivators had been shown 

as in actual enjoyment but apparently w lc h. 
out reference to separate plots. As he con- 
sidered the cultivators had only the right 
of cultivation, the Karnam in the new 
accounts had not entered their names. 

u i J tr ? 8tee Wa8 aQxloa3 that his name 
should be entered, but the Collector’s Assist¬ 
ant thought it better that he should bo shown 

GG T D enJ °T e "‘ ( aS HakJar - 

of 17k T r6g,8te M per80nal oomplaiota 
of 17th Janaary 1*59, shows that i u that 

year the cultivators oomplained that ‘though 

the Rvii 8 ” h . a< l u al ° a ® bel0D * 9d only t a 
the Ryots, it had been registered in the 

name o the trustee. The order refuted to 

oanoel the right of the Hukdar in the 
Patta or to register them as in enjoymeat 
and referred them to a oiril suit “ “f 

“ .. a R»zioamah setting f orf h a 

.complain, owe by the Hukdar’s i e3ie e 
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against the Ryots whioh was settled in the 
lessee’s favour 

Exhibit 2, dated 12th October 1859, shows 
that the Hukdarfiledarevenuesuit againsttbe 
tenant? to enforce the aooeptaDoe of AdaoJais, 
which was dismi^ed by the aoiing Collector 
for default. At the same time he papsed 
an order with reference to the Ryots’ olaim 
to be entered as in enjoyment They bad 
admitted that the lands were the property 
of the Pagoda, but objected to the entry 
°f the Hukdar as in enjoyment. The 
Collector observed that the entry of his 
name in theoolumn of remarks tended tooreate 
disputes and mislead the authorities to the 
possible prejudice of the Royts’ rights in the 
soil. He aooordingly directed the trustee’s 
Tame to be struck out and the names of 
the Ryots entered. For arrears of revenue 
the Ryots’ crops were not to be liable but 
the land. This order was apparently con¬ 
firmed by the Collector, and thereupon the 
Hukdar filed Original Suit No. 28 of 1859 
in the Tinnevelly Munsif’s Court. The 
plaint Exhibit A alleges in paragraph 4 
that prior to 1856 the Hukdar had been in 
the habit of leasing the village to defendants 
Nos. 2, 5, 18, 43 and 46 who were ouJ* 
tivators in the village, and that these lessees 
let out tl e land to the other defendants for 
cultivation and cultivated it. It was very 
common for. the landlord to arrange with a 
few leading villagers for the cultivation of 
• he village and leave them to make their own 
arrangements with the other villagers aDd 
as pointed out in Chidambara Filial v. 
Thiruvengadathier.gar (1) tbip, if established, 
would negative the existence of occupancy 
right. The plaint also relied on Exhibit FF 
in the present suit, the Muohilika exeouied on 
25fch November 1856 by 33 defendants said to 
be tbe leading villagers, and alleged that the 

7thdefendant bad refused to execute tbe Mu- 

ohilika and induced the other tenants not to 
pay their rents Several of the defendants 
asserted that the lands had been reclaimed by 
them, and alleged that, the temple was only 
eu itied to tbe S*ami B?gam. 71 defendants 
admitted the plaintiff’s olaim. The principal 
Man-if gave a judgment for the plaintiff. 

The D.strict Judge confirmed the decrees a§ 
regards the 71. who had admitted the plaint¬ 
iff's olaim, hut reversed it for misjoinder a* 
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regards the other defendants. Exhibit A4 
of 12th June 1861. Eighty-eight of the other 
defendants then oonr promised the ease in the 
District Court, Exhibits B to B4 series, to 
avoid the expense of suits on the terms 
of accepting the decree of the Munsif’s 
Court directing them to surrender pos¬ 
session. Twenty-eight defendant* held cut 
and after decrees had been passed against 
them by the Munsif succeeded in getting 
those decrees reversed by the District Court 
in Appeal Suit. No. 110 of 1864. Exhibit V 
dated 2nd February 1865, and the connected 
suits, whioh were ocnfirm< d on second appeal 
by the High Court. The District Judge in 
Exhibit V gave reasons for not accepting the 
genuineness of Exhibit FF already referred 
to, and stated that the plaintiff’s own wit¬ 
nesses admitted that the defendant had been 
in possession of the lands in suit for nearly 
20 years and cf the house for over 30 
yearp, and considering the defendant had 
proved that the disputed lands had been in 
his and his family’s undisturbed possession 
for a very long period ard that his tenancy 
was a permanent tenancy dismissed the plaint¬ 
iff’s suit in ejectment. It had been previously 
ruled by Scotland and Holloway, JJ., in 
Alagaiya 'L'iruchittambnla v. Saminada t illai 
(2) that the question whether ryots under 
the Mirasidar have a title to ihe permanent 
oooupancy of land subject to the pay merit of the 
Mirasidar’s share for the most part depended 
on established usigeand custom, whioh had <o 
be proved. The High Court in the second 
appeals apparently aooepted the findings of 
the District Judge that it had been proved 
in this case. We next come to Original Miit 
No. -'ll of lfc84 on the file of the Subordinate 
Court of Tinnevelly, another suit for ejeot- 
ment and other similar suits. In his judg¬ 
ment H2 dated 17th Deoember 1885, the 
Subordinate Judge gave judgment for the 
plaintiff on the ground that the defendant’s 
father had admitted the plaintiff’s right in the 
suit of 1859. 

Exhibit T,dated 21st July 1886, is judgment 
in Original Suit No. 42 of 1884, a suit to fix 
the rent payable by plaintiff to defendant on 
account of defendant’s refusal to receive rent 
at a rate alleged to have been fixed by his 
father in 1867 in one of the areas in whioh 
permanent tenure had been established in 

i 

• v (2) 1 M. H, C.fi. 2G4. „ . 


the litigation already mentioned. In Exhibit 
V (c) in Original Suit No. 9 of 1901 in the 
Distriot Munsif’s Court of Srivaikuntam, a 
suit by the Hukdar for ejeotinent, it was 
found by the Distriot Munsif that the 
tenants were not entitled to oooupancy rights 
by virtue of the decision in the previous suit 
but that their right of occupanoy was es¬ 
tablished independently. In Exhibit Vlt 
(c), Original Suit No. 23 cf 1905 in the Dis¬ 
trict Mun-ic’s Court, a suit for ejeotment was 
allowed to ba withdrawn with liberty to 
bring a fresh suit. 

In Original Sait No. 6 47 of 1906 in the 
Distriot Munsil’s Court, another suit for 
ejectment, it was held to ba res judicata as 
regards the particular land that there was 
no occupancy right. 

The trustee aho relies on NN series 
whioh he took iu 1S84. 

The appellants rely cn numerous trans. 
fers sinoe 1884, sales both private and in 
execution and mortgages of their interests 
by tenants. The Distriot Judge has held 
that these were not brought to the knowledge 
of the plaintiff. If the transfers were 
genuine, the plaintiff must have received the 
rents from the transferets, and I think the 
appellants are entitled to oontend that his 
failure to produoe his accounts raises an 
inference against him in this respeot. 

Now as to the presumption to be applied 
to the case, the reason that the Courts, even 
before the passing of the Madras Estates Land 
Aot, 19C8, raised a presumption of oooupancy 
right iu favour of raiyals holding under a per- 
manently settled Zemindar, and not in favour 
of raiyats holding under a Ryotwari Pattadar, 
was, that there was no presumption in the 
case of the permanently settled Zemindar that 
he was the owner of the land except as assignee 
of the Government interest therein, whereas 
the scheme of the temporary Ryotwari settle¬ 
ments was to settle the revenue with the 
owner of the land himself. In neither case 
it is well established, was there any intention 
to interfere with the legal relationship that 
might exist between the person with whom 
the revenue settlement was made and those 
holding under him. The presumption being 
that the Ryotwari Pattadar was the owner of 
the land, the Couits have proceeded on the 
view that the burden is on his tenants claim¬ 
ing a permanent right of occupanoy to prove 
it. I bavp reoently dealt in Muna Muhammad 
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JlowMer V. iluthu Alogappa Chettiar (3) with 
the lanjore temple oases in whioh this was 
laid down, and followed the ruling in Chi- 
dambara Pillai y, Thiruvengadathiengar (1) 
which has been approved in snbseqnent oases. 
Those Tanjore oases had a speoial history 
arid facts in oommon whioh differentiate 
them from oases snoh as the present, and led 
exoept in one sase, to the rejeotion of the 

olaim to ooonpanoy right. All that was laid 

down generally in Ofcdambara Pillai y 
Thiruvengadathiengar (1) and oases whioh 
followed it was that the onus was on the 
tenant and that mere length of enjoyment in 
the capacity of tenants or Purakudies, irres- 
peotive of other oiroumstanoes, did not raise a 
presumption of ooonpanoy right. The quali- 
hoation is important, beoause it shows that 
the inferenoe as to ooonpanoy right is to 
depend on a consideration of the whole oir. 
oumstanoes of the oase and among those oir- 
oumstanaes are the oontinuanoe of the lands 
in the same hands at unenhanoed rents, 
especially if they are low, the reiognition of 

the tenant s right to transfer hie holding, eto 
as pointed out by the Privy Council in Ram 
Ohunder Butt y. Jugesh Chunder Dutt ( 4 ) 
Naba. Kumari DM v. Behari Lai Sen ( 5 )’ 
Vpendra Krishna Mandal y. Umail Khan 
Mahomed (6) and Nilratan Mandal y. Ismail 
Khan Mahomed (7). The same thing was laid 
down in Pena Karuppan v. Annasawmi Ayer 

a n \ enk *[ achala Qoundan v. Rangaratnam 
Aiyar (9). These are faots whioh it is for 
the tenant to establish. 

The task of drawing the right inferenoe 
m the jiresent oaee is one of some diffioulty, 
whioh is inoreased by the faot that the 
olaim is in respeot of compensation awarded 
for land taken from different holdings, as 
to which, owing to the faots set out above, 
the rights of the tenants may be different, 
and beoause the evidenoe does not enable 
us to traoe the history 0 f the respective 

16$ L. rasa" 8941 34 M ' L ' *1 234 j 23 M. L. T. 

3B7'|2 M L LT. 433 9 ^ L ' * ** 17 “■ t /. 

(6) 32 C. 41 IP. C.) ; 31 I. A 144-8 p w v ocn 

(7) 32 C. 51 (P. C.); 31 I A H 8 C W v «q- 

(8) 12 Ind. Cas. 1; 21 M L J 'mr nu ® 9 °* 

186; (1911) 2 M. W. N. 162. * J ‘ ; 10 L ‘ T - 

(9) 20 Ind. Cas. 374; 24 M T. t r 7 i ,, 

460; (1913) M. W. N. 434, ' * 7lj 13 U ' L • T - 
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holdings from whioh the acquisition was 
made in the dispute about the existence of 
ooonpanoy right whioh has been going on 
with varying fortunes in the village for 
th e iast sixty years. The fifth report shows 
that in Tinnevelly before the settlement 
of the revenae at the beginning of last 
• ■ _ were Ryots holding with 

rights of ooonpanoy under the Mirasidars. 
If that was the oase in the suit village, 

I do not think that it matters that a five- 
sixths share in the village was purchased 
for the temple at a revenue sale, because 
even if the land wai sold free of incum¬ 
brances, the presumption in the oiroum¬ 
stanoes would be that the temple continued 
the tenancies on the old footing. There 
is, however, no evidenoe that this was the 
state of things in the suit village, and the 
order of 1841 Exhibit DD as to the 
temple arranging for the cultivation points 
the other way. The faot that twenty-eight 
Ryots established their oooupanoy rights in 
the litigation whioh began in 1859, though 
it does not make the issue res judicata as 
regards the lands now in suit, is entitled 
to considerable weight, but the reversing 
judgment of the District Judge, which was 
confirmed by the High Court without 
comment on second appeal apparently as 
a finding of faot, does not appear to me 
to give reasons whioh would now be 
regarded as sufficient to establish the olaim 
to ooonpanoy rights. On the other hand, 
we have the faot that the great majority 
of the tenants had given up their olaim 
to oooupanoy rights at an earlier stage of 
the litigation. 

As regards the rates of rent, the sharing 
or Waram system seems to have prevailed 
until 1867 as regards Nunja or wet land 
and to have been commuted at that time. 

It is not shown that the temple’s share 
was less than that of ordinary owners, or 
that the Punja money rates were unduly 
low. As regards the evidenoe that the 
rents have not been raised since, and 
the evidenoe, whioh is all of it fairly 
reoent, that the tenants have been freely 
allowed by the temple to transfer their 
holdings, I do not think that in the present 
oase it oan be treated as a recognition by 
the temple of the existence of ooonpanoy 
rights, beoause it is clear that for the 
last sixty years the temple has been openly 
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and notoriously contesting the existence of 
occupancy rights in the village in the 
numerous proceedings which I have mention¬ 
ed above. 

In these circumstances I have come to 
the conclusion that there are not sufficient 
reasons for differing on the main question 
from the conclusion on the evidence at which 
the learned Distriot Judge has arrived and 
wbioh has also been arrived at by my 
learned brother. In this and other respects I 
agree in the order proposed by him. 

Se8HA§iui Aiyar, J. — These eleven ap¬ 
peals have been preferred against the 
judgments of the Distriot Judge of Tiu- 
nevelly refusing compensation under the 
Land Acquisition Act to the appellants, 
and awarding it entirely to the respond¬ 
ents. The lands are situated in a 
village oalled Kaohanavilai It is common 
ground that about the year 18 17, five-sixths 
of the village was purchased at a revenue 
sale by one Vengu Mudalliar; and the 
other sixth at a private sale. The lands 
were dedicated as an endowment for the 
perfermanoe of a Kattalai in a temple. 
The respondents represent the founder of 
the Kattalai and claiming to be the sole 
trustees contended that the proprietary 
right in the lands belongs exclusively to 
the Kattalai. 

The defendants, on the other hand, 
alleged that they and their ancestors have 
been in uninterrupted enjoyment of the 
lands paying the Siroar Kist either direot 
or through the Hukdar and paying the 
Hukdar a low and uniform rate of rent. 
They, therefore, claimed to have occupancy 
right in the lands. The Distriot Judge 
held that the oooupanoy right was not 
established. Hence these appeals. 

A brief narration of the previous liti¬ 
gation in connection with this village must 
be given in order to appreciate properly 
the arguments addressed to us on the 
present oooasion. The Ryotwari Patta for 
the village stands in the name of the 
temple {vide MM series). As to when 
the first Patta was granted there is no 
reliable evidenoe. But we know from 
Exhibit DD, dated the 7th of September 
1842, that the Collector ordered the 
Tahsildar to issue Patta to the temple. 
MM (1858 1859) is the earliest Patta 
that has been produced, A few years 


before MM the cultivators of the vil¬ 
lage exeouted a joint Muohilika in which 
they stipulated that they shall receive an 
Adaolai every three years in respeot of 
the properties under their cultivation. 
There is a condition in it that if the 
cultivators failed to aot properly, the 
Hukdar was entitled to resume the lands. 
This was on the 25th of November 1856. 
Then some correspondence passed as to 
whether the Hukdar’s name should be 
entered in the Patta. The tenants apparently 
olaimed even at this date that their 
names should be inserted as persons in 
occupation (vide GG series). In oon* 
sequence of these disputes the Collector 
ordered that the name of Vengu Mudalliar 
should be struck out and that the 
cultivators’ names should be entered instead 
(Exhibit II). This was on the 12th of 
Ootober 1859. Thereupon Vengu Mudalliar 
brought a suit in the Court of the 
Sadar Amin, Tinnevelly, to eject the 
cultivators and to recover arrears of rent 
from them (vide Exhibit A dated the 17th 
of December 1859). The principal Sadar 
Amin gave a decree, as prayed for (Ex¬ 
hibit A4). It may be mentioned here 
that there was but one suit against all 
the cultivators, who numbered nearly 270. 
Seventy-one of them admitted the right of the 
plaintiff. A number of other defendants 
did not file any written statement. Sixty-five 
defendants alone oonte9ted the plaintiff’s 
olaim An appeal was preferred against 
the judgment of the Sadar Amin. Mr. 
Goldie, the then Distriot Judge, without 
expressing any opinion on the merits held 
that the suit was bad for misjoinder of 
parties and oauses of action and reversed 
the Sadar Amin’s decision (Exhibit V). 
Even after this reversal a large number 

of the defendants entered into a Razinamah 

with Vengu Mudalliar by whioh they 
acknowledged the title of the Hukdar to 
eject them and agreed that if they failed 
to obey the condition of the Razinamah, 
they shall be bound by the decree passed 
by the Sadar Amin on the merits. The 
one suit was split up into a number of 
suits and the Sadar Amin once again 
went into the merits of the case and 
came to the same conclusion as before. 
Against his deoree 28 cultivators prefer-* 
red appeals to Mr. Goldie, - He held that 
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as the ouitivators had been in possession 
for 20 or 30 years they were entitled to 
oooupanoy rights. The special appeals 
preferred to the High Court were sum- 
marily dismissed. It is apparent from 
what I have stated that 2c of the defend- 
ants who were originally impleaded in 
the suit established their rights in the 
High Court. Exhibits D, E, F, G to S 
show that proceedings in ejeot nent were 
taken against some of the other cultivators. 

The next litigation was in the year 
1834 (vide Exhibit Tj, in whioh the 
question regarding the proprietary rights 
in the soil was not considered. The ques- 
tion was about the rates of rent that 
should be paid to the Hukdar. Then 
comes Exhibit V (c), whioh was a suit 
instituted in the year 1901 in the Dis¬ 
trict Munsif’s Court, Srivaikuntam. About 
11 cultivators oonte3ted the right of the 
Hukdar to ejeot them. The Munsif oame 
to the conclusion that they had aoquired 
oooupauoy right. It is not clear whether 
there was any appeal in these oases. 
Matters seemed to have gone on smoothly 
until the Government proclaimed in 1915 
that they intended to acquire the lands in 
dispute for the Tiruohandur Railway. As 
a oonsequenoe of this notification the 
cultivators hive preferred olaims to a 
share in the compensation on the ground 
that they have oooupanoy rights in the 
land. 

. Four of these appeals may be disposed 
of at once. They aro Appeals Nos. 241, 
24), 248 aDd 249. The Distriot Judge 
in the last paragraph of his judgment 
says that the lands in respeot of whioh 
compensation was olaimed in these four 
appeals were delivered over to the respond¬ 
ents’ predeoessor-in-title by virtue of pro- 
oeedings in execution taken by him. Ex¬ 
hibit O sho«Vf3 that a large number of the 
cultivators were evioted from their holdings 
for failure to comply with the conditions 
of the Rizinaraah embodied in Exhibit B. 
The District Jadge has stated that the 
appellants in those four appeals were 
among those against whom proceedings were 
thus taken. There was no ground of appeal 
disputing the correctness of the statement 
made by the District; Judge. We are not 
prepared to allow that question now to be 
^•opened We must, therefore, hold that toe 
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proceedings taken under Exhibit C are 
binding upon the appellants and that they 
are estopped from claiming oooupanoy rights. 

iNo 7 we hav e to deal with the seven 
appeals on the merits. Mr. Narasimha 
Aiyangar for the appellants contended that 
the facts established in evidence are suffi- 
cent to warrant the conclusion that his 
clients have oooupanoy right in the lands, 
ihe farst oiroumstanoe relied on for this 
purpose is the payment of a uniform rate of 

aw. I 8 , Clear fr0m a reference to Ex- 

i 1 AT that ,he pre9eot r »te was fixed in 
lbbb. We may. therefore, take it that for 47 

years th e same rate was continuously paid fo 
the Hukdar. I do not accept the learned 
Vakils contention that it was only a nominal 
rent that was paid. It was in the year 
18 b 8 that commutation from Waram was 
made regarding the rate of rent. The sum 
of Rs. 2 , 0 per aore of Nanja paid to the 
landlord after deducting the Sircar Eist 
oancot be regarded as a low rate. The Dext 
oiroumstanoe relied on was continuity of 
possession. There is evidenoe on the side 
o the Hukdar, whioh is to some extent 
speoifio, showing that the ouitivators were 
changed from time to time. The District Judge 
as expressed no opinion upon this evidenoe, 
and I do not desire to base my judgment 
upon that deposition. But having regard to 
the usual mamool in this country of not 
changing a cultivator unless it be under 
very exceptional oiroumstanoes, I am not 
prepared to attach much weight to this 
contention. In the southern parts of this 
Presidency instances oan be cited of persons 
cultivating the same land fcr generations. 
Ibis is largely due to the feeling on the 
part of the proprietor that it is a sin to tarn 
a oultivator out of the field whioh he has 
ploughed and enriched, aod to the feeliDg 
and veneration whioh the latter entertaios 
for his master. 1 am averse to basing aDy 
conclusion regarding rights in the soil upon 
continuous possession, even grantmg that 
the contention of the appellant is well 
founded. I must also point out that no 
attempt has been mada in the Coort 
below by the cultivators to prove that 
they, their fathers and their grandfathers 
have been oontinaou^ly in occupation of 
the same land for any JeDgth of 
time. The next circumstance raliad on was 
that the cultivators have baen alienating 
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the lauds a9 if they were the owners there¬ 
of. The Distriot Judge points out that 
it has not been shown that any of those 
alienations were made to the knowledge of 
the Hukdar. Mr Narasimha Aiyangar ha 9 
drawn our attention to one single instance 
in which the Hukdar’s Kariasthan is said to 
have written the deed of mortgage. This is 
not enough to bring home to the Hukdar 
the fact that the cultivators were dealing 
faith the property as if they were the 
proprietors. Moreover, most of these 
transactions are of a very recent date, and 
I do Dot think they are of aDy consequence 
in determining the rights of the parties. 
There is no doubt of the faot that some of 
the tenants did succeed in obtaining a 
decision in their favour establishing their 
occupancy right. 

In the present case no attempt has been 
made to show that any of the appellants 
derived title under these cultivators. There¬ 
fore, the plea of res judicata is not available 
to them. Nonetheless those judgments are 
evideDoe of the right now put forward. 
But their probative ^alue is not much as 
the judgment cf Mr. Goldie solely proceeded 
upon possession for 20 or 30 years, a faot 
which the Judicial Committee in Mayindi 
Ghettiyar v. Cf.olkalirgain Fillcy (10) and the 
High Court in recent oases have held to 
be insufficient to prove occupancy right. 
On the other side Mr. Venkatarama Sastriar 
referred us to the faot that a majority cf 
the cultivators aooepted the position of tenants- 
at-will by executing Moohilikas. He also 
referred us to certain compensation proceed¬ 
ings of 18o8 in whioh the right of the 
Hukdar was aooepted by the Government 
to the total exclusion of the cultivators. (See 
evidenoe of P. W. No. 8.) 

Both the learned Vakils relied upon the 
use of the word “Swami Bogam” in 
support of their contentions. It is true 
that the expression denotes that the 
person reoeivmg it is the owner and 
proprietor of the land. Wilson in his 
Glossary gives this as the correct render¬ 
ing of the expression. On the other hand 
Mr. Hodgson seemed inolined to the view 
that the expression connoted that the 
cultivators had an interest in the land. 
(See Fifth Report, Volume III, page 346.) 

(10) 27 M. 291 (P. 0.); 8 0. W. N. 645; 31 I. A. 83; 
14 M. L. J. 200; 8 Sar. P. 0. J. 587. 


lo sum up, the faots in favour of the 
appellants are:— 

(а) Payment of a uniform rate of rent for 
nearly 50 years; 

(б) an alleged continuous oooupation 
from father to son for the same period; 

(c) alienation of the property in their 
possession without the knowledge or 
consent cf the Hukdar during recent years; 

(<i) two judgments on two different occa¬ 
sions in their favour establishing oocupancy 
right after oontest. 

The oiroumstanoes against their conten- 
tions are;— 

(1) the majority of cultivators in the 
village have agreed to hold their lands as 
tenants at- will; 

(-) in a previous land acquisition proceed¬ 
ing some of the tenants did not set up a right 
of cccupancj; and 

(3) they are ouitivators under Ryotwari 
Patta holders. 

I have held as regards (a) that the rent 
paid is not insignifioant; as regards (6) I 
am not satisfied that there has been con¬ 
tinuous occupation from father to son; as re- 
gards (e) no weight oan be attached’to it 
as the transactions were behind the back 
of the Hukdar; as regards (<i) it oannot be 
disputed that (he judgment of Mr. Goldie, 
if it comes up for consideration before 
the High Court to day, will not be up- 
held on the grounds mentioned by him. 
As regards the judgment of the District 
Munsif he was largely influenced by the 
judgment of Mr. Goldie and had referred 
to a few other oiroumstanoes whioh do not 
advance the oase of the tenants aDy further. 
The oiroumstanoes referred to ue being against 
them detraot very much from the value to 

be attaohed to the points established in their 
favour. 

My deoision would, therefore, largely depend 

• onus of proof 

in this oase. If I oome to the conclusion that 

the burden is upon the ouitivators to establish 

their right of oooupanoy, I shall have no 

hesitation to deoide that they have failed to 

discharge it. If, on the other hand, I hold that 

it is for the Hukdar to show that he has the 

sole proprietary right, I would hesitate 

before holding that they have proved their 

oase.. Therefore, it becomes necessary to 

consider the question of the burden of proof. 

In order to oome to a proper conclusion on 
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this point it is ceoe99ary to oongider the 
nature of the right which a Ryotwari 
Pattadar has in the soil. Contemporaneous 
with the permanent settlement under Regula¬ 
tion XXV of 1802, the question was considered 
on what basis the remaining land shonld be 
settled. There were a number of conflicting 
views. Some Revenue Officials recommended 
the Mutta system, that is. a system by which 
a number of villages were intended to be 
granted to a single owner making him respon¬ 
sible for the Government assessment. Others 
were in favour of the village system, by whioh 
it was expected that each village would be 
handed over to the headman or some respect¬ 
able person in the village who would parcel 
out the lands to the cultivators and would also 
be responsible to the Government for kist. 
And lastly, there were others who advooated 
the Ryotwari system by whioh it was 
intended that small holdings should be allot¬ 
ted to a large number of persons. Sir Thomas 
Munro wa9 a strong advocate of the Ryotwari 
settlement. In the Ceded Districts to whioh 
he was appointed Principal Collector after 
the war with Tippu, he tried the experi¬ 
ment and suooeeded beyond expectation in 
showing that both the Ryots and the Govern¬ 
ment were benefited by the Ryotwari system. 
Although the Government of the day 
recognised the suooess of the experiment in 
these districts, they were not prepared to 
give effect to it in the other distriot 9 . In 
a letter addressed to Sir George Barlow, 
the then Governor of Madras, by the Board 
of Revenue, the Board, while remarking that 
under the Ryotwari settlement the officers 
of Government were supposed to settle and 
oolleot the rent from eaoh farmer,” pointed 
out that what was achieved by Colonel Munro 
in the Ceded Districts oould not be expected 
of other officers in the other districts and that 
the system was fraught with danger to 
Government revenue. This letter was signed 
by Mr. Hodgson as a member of the Board 
of Revenue. Thereupon the Governor- in- 
Counoil accepted the recommendation of the 
Board, and ruled that the Ryotwari system 
should not be introduced in the other dis¬ 
tricts. Meanwhile Sir Thomas Manro went 
to England, and was invited to give evidenoe 
before a Select Committee of the House of 
Commons on the 15th of April 1812. He 
strongly advooated the Ryotwari settlement. 
This what be said in his evidence:—“Every 


Ryot, who is likewise a cultivating proprietor 
of the land whioh he holds, is permitted 
to hold that land at a fixed assessment as 
long as he pleases; he holds it for ever 
without any additional assessment. If he 
occupies any waste or additional land, he 
pays the assessment that is fixed upon that 
land, and no more; his rent undergoes no 
alteration.” Apparently his view prevailed, 
as we find that the Court of Directors agreed 
to introduce the Ryotwari settlement in Madrasi 
On the 16th December 1812, the Court 
wrote: — ‘It remains for us to signify our 
directions that in all the provinces that 
may be unsettled when this despatch shall 
reaoh you, the principle of the Ryotwari 
system, as it is termed, shall be acted 
upon, and that where village rents upon 
any other principle shall have been establish¬ 
ed, the leases shall be declared to be 
terminable at the expiration of the period 
for whioh they may have been granted.” 

The next question that I propose to 
oonsider is, what was the nature of the 
right that was seoured by the Ryotwari 
system. . I have already referred to the 
evidenoe of Sir Thomas Munro before the 
Seleot Committee. In one of his minutes 
dated the 15th of August 1807 this is what he 
says about the Ryotwari system: — 

“That it is better adapted to preserve 
simplicity of manner and good order, 
because every Ryot will, on his own estate, 
be at once proprietor, farmer and labourer; 
because the division of property by engaging 
men in labour for their maintenance is favour¬ 
able to quiet”. Baden Powell in his Land 
System of British India gives this definition of 
the Ryotwari system:—“A system of land 
revenue administration in whioh there is 
no middleman or landlord over the individual 
Ryots who are severally liable for the land 
revenue assessment on the holding’ . 

Again, quoting from the Settlement Manna 
for Madras he describes the Ryotwari sys¬ 
tem thus, Volume III, page 130:— Undert e 
Ryotwari system every registered holder o^ 
land is recognised as its proprietor. He i? 
at liberty to sublet his property or ) 
transfer it by gift, sale or mortgage. ® 
cannot ba ejected by Government, so ong 
as he pays the fixed assessment, and as 
the option of diminishing his holding or o 
entirely abandoning it. The Ryot under is 
system is virtually a proprietor on a snap 9 
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and perfect title, and has all the benefits 
of a perfeot lease without its responsibilities.” 
It is dear from the extraots which I have 
quoted that the settlement by the Govern¬ 
ment under the Ryotwari system was with the 
actual cultivator of the soil, whereas in 
settlements under Regulation XXV of 1802, 
the proprietor had only the right to receive 
rent from persons who were in occupation 
of the lands. Of course there are oases under 
the Ryotwari system in whioh certain classes 
of the community who are not in the habit of 
tilling the soil have been given a Ryotwari 
Patta. But in such oases a Pattadar is the 
undoubted proprietorof the land with liberty 
to get it cultivated by leasing it to cultivators. 
This being the history of the system and 
the incidents of the system being what I have 
already described them to be.it seems to me 
that if a person claims to have acquired 
occupancy right under a Ryotwari holder, 
burden lies heavily upon him to establish it. 
One other aspect of the question will also 
lead to the same oonolusion. Under Madras 
Act II of 1894 the land for whioh the Patta 
is given is held liable for the payment of 
revenue. If the Patta-holder makes default 
in paying the revenue, the hulding can be 
sold irrespective of the fact that cultivators 
are on the soil for generations together. 
There can be no question that the rights 
of these cultivators would be swept away 
by the sale for arrears of revenue. This 
is an indication that the Legislature and 
the Government of the country do not 
reoognise a permanent occupancy ri^ht in the 
soil UDdera Ryotwari Pattadar. 

It is not easy to say what would be the 
residue of interest that would be left to 
the Ryotwari Pattadar, if he has the Govern- 
ment above him who can sell the lands under 
the Patta straightaway for arrears and if 
he must reoognise an oooupanoy Ryot under 
him whose interest in the soil must be very 
considerable. The conception is opposed to 
the recommendations of those who advocated 
the Ryotwari system. Virtually the oooupanoy 
Ryot in a Ryotwari village deprives the 
Pattadar of all rights save that of being the 
recipient of a permanent rent. 

Before dealing with the oases whioh have 
been quoted at the Bar, I shall refer very 
briefly to the history of the Ryotwari settle¬ 
ment in the Tinnevelly Distriot. Con¬ 
temporaneous with Sir Thomas Munro in 


the Ceded Districts Mr. Hodgaon was ap' 
parently the Collector of Tinnevelly. A® 
1 pointed out before, he was very mnoh 
against the Ryotwari system. Sir Thoma 3 
Munro had induced the Court of Directors 
to accept his view in preference to the 
view of the Biard of Revenne; subsequent¬ 
ly when he was appointed to the Governor¬ 
ship of the Presidency, he directed that the 
Ryotwari system should be introduced in 
all the Distriots, So far as Tinnevelly was 
oonoerned, we are told attempts were made 
to introduce this system from 182 7 on¬ 
wards. By the year 1834 it was in¬ 
troduced in a number of villages (vide the 
Tinnevelly Gazetteer). But apparently no 
further progress was made for sometime. 
It was in the year 1861 when Mr. Puohle 
was the Collector, the Government of the 
day decided that the distriot should be sur- 
veyed and that the Ryotwari tenure should 
be introduced at once. From the fact that 
in 1842 a Ryotwari Patta was given to the 
temple, we may take it that this was one of 
the villages upon whioh the principle was 
experimented between the years 1827 
and 1834. In all probability the pre- 
deoessors-iu-title of Vengu Mudalliar were 
themselves cultivators of the lands when 
they were sold to the temple. There is 
nothing in the history of the system as 
applied to the Tinnevelly Distriot to lead 
to the oonolusion that, prior to the acquisi¬ 
tion of the property by the temple, the 
present cultivators had aoquired any 
interest in the lands. That being in short 
the position of the Ryotwari Pattadar in 
the distriot, it seems to me that no special 
considerations arise in dealing with the 
lands situated in Tinnevelly different from 
those whioh would apply to lands in 
Janjoreor Triohinopoly. At any rate there 
is nothing on the reoord in this case to 
lead me to hold that the Tinnevelly 
cultivator should be treated differently from 
the cultivator in the other distriots of 
the southern part of the Presidency. 

The facts referred to above establish 
at least this muoh, that at the time when 
five-sixths of the lands were sold for arrears 
of Revenue to Vengu Mudalliar the 
interest of the cultivators, if any, oeased 
to exist. Consequently it is dear that 
they had no subsisting rights when the 
Mudalliar aoquired the property for the 
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temple. Seoondly, when the Colleotor in 
1842 directed that Ryotwari Patta should 
be granted to the Hukdar, he must have 
had before him the instructions of the 
Madras Government contained in the 
Settlement Manual and in the minutes 
of Sir Thomas Munro. The inference is 
that at this time persons who were cul¬ 
tivating the soil had no oooupanoy right 
in it. It follows from the above two 
oonolusions that the present cultivators 
must have been let into possession either 
by Vengu Mudalliar or by his descendant?. 
Mr. Goldie in the judgment already re¬ 
ferred to speaks of 20 or 30 years’ 
possession in 1864. This lends sup¬ 
port to my view that the appellants’ 
predecessors probably came in as culti¬ 
vators after the issue of the Ryotwari Patta 
to the Hukdars of the temple. Their 
occupation was not immemorial as was 
suggested in the course of the arguments 
in these appeals. 

Now I proceed to consider the decisions 
that have been quofed. Most of these 
decisions have been reviewed fully in the 
judgment which the learned Chief Justice 
delivered in Muna Muhammad Roicther v, 
Muthu Alagappa Ohettiar (3j. Therefore, I 
shall not attempt to deal with every one 
of them. A few of them, however, re¬ 
quire consideration in the light of the 
history of the Ryotwari settlement which 
I have fketohed above. Kiishnasami 
Pillai v. Varadaraja Ayyangar (11 ) was a 
decision of the Full Bench and in view 
of the faot that Mr. Justioe Muthuswami 
Aiyar who took part in Chidambara 
Pillai v. Thiruiergaduthiengar (1) was also a 
party to this decision, it should be con¬ 
sidered with some care. Sir Charles Turner, 
with whose judgmentMr. Justioe Muthuswami 

Aiyar concurred, says at page 3o7:_ 

“Without attempting to define what period 
of occupation should confer a right of 
oooupanoy—a matter whioh can be only 
dealt with by the Legislature — we consider 
ourselves at liberty to say that an occu¬ 
pation for upwards of seventy years is 
sufficient, under the circumstances oj this 
case, to throw upon those who seek to 
disturb it the burden of showing that 
the tenanoy was not accompanied with a 
right of oooupanoy and that the plaintiff 

(11) 5 M. 845 (F. B,); 2 Ind. Deo. (n. s.) 240. 


has not succeeded in doing so.” This 
passage shows that the learned Chief 
Justice laid the burden in the first in¬ 
stance upon pertons who asserted the right of 
oooupanoy, but that, in his opinion, the 
faots proved in that case shifted the 
burden on to the Pattadar. In the judg¬ 
ment of Mr. Justioe Kindersley the faots 
are fully set out and I find that there 
was a previous litigation in whioh the 
right of the tenants to remain on the 
lands so Jong as they paid rent regularly 
was upheld. The learned Chief Justioe refers 
to a number of documents which, aooordiDg 
to the evidenor, constitute an engagement 
not to ejeot the tenants from their hold¬ 
ings. it is true that there are observations in 
the judgment tending to show that a cultivat¬ 
ing Ryot is entitled to some interest in the soil. 
In page 357 reference is made to the custom 
of the ocuntry and of the district. No 
euoh custom has been sought to be estab¬ 
lished in this case and I, the* efore, do not 
think that this decision, whioh proceeded 
upon the special features of that oase and 
whioh did not in the first instance throw 
the burden upon the proprietor, is an 
authority for the proposition oonter.ded for 
by Mr. Narasimha Aiyangar. That this is 
the oorreot interpretation of the deoision 
is clear from a reference to Chidambara 
Pillai v. Thimvengadathiengar (1), to which 
Mr. Justioe Muthuswami Aiyar was a party. 

In that oase the law is laid down in these 
tcims:—“Tte olaim of an oooopanoy right 
as overriding the proprietor’s right to 
cultivate his own land is of a special 
character, and as such it is one whioh the 
party, seeking to derogate from the ordinary 
incidents of property is bound to estab¬ 
lish ’.“Mere length of enjoyment in the 

oapaoity of tenants or Purakudies irrespec¬ 
tive of other circumstances is not prtma 
facie proof of oooupanoy right.” I have 
shown already what th« incidents of a 
Ryotwari tenure are, and the judgment in 

Chidambara Pillai v. Thiru.engadathiengar 
(1) entirely supports the view I have 
takeD, When we remember that Mutba- 
swami Aiyar, J., was first a Deputy Colleotor, 
and afterwards an Inam Commissioner, the 
value of his pronouncement acquires very 
great weight. This view of the burden 
of proof was accepted unreservedly by 

Shephared and Subramania..Ayyar, JJ.» in 
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Cheekati Zamindar v. Ranasoyru Dhora{ 12). In 
Rangasami Reddi v. Gnani Sammantha Pun- 
dan Sannadhi (13) Mr. Justice Subramania 
Aiyi.- and Mr. Justice Moor© aoted on 
that view. Mr. Justice Moor© qaotes the 
passage which I have already cited and 
accepts it as good law. Mr. Justioe Sadasiva 
Aiyar and Mr, Justice Napier in Naina 
Pillai v. Ramanathun Chettiar (14) have 
examined the oase-law very fully and have 
accepted the conclusions stated in Ohidamba • 
ra Pilhi v. Thiru'Jingadathiengar (l). We 
have a very full discussion b/ the learned 
Chief Justice and Sadasiva Aiyar, J., in Muna 
Muhammad Rowthsr v. Muthu Alignppa Chettiar 
(3), wherein the principle enunciated in Chi- 
dimbara Pillai v. Thiruveng idathienjar (1) ig 
accepted and re stated. As against these 
decisions Mr Narasimha Aiyangar quoted 
Pena Karuppan v. Annamwmi Iyer (8), 
Veakatachala Goundan v. Rangaratnam Aiyar 
(9) and Chandrase'iharaswamiv. Nainar Ammal 
(15). As regards Peria Karuppan v. Anna- 
sawmi Iyer (8) it is enough to say that 
the proposition therein laid down is not 
disputed by those who allege that the 
burden of proof is upon the person claim¬ 
ing ocoupanoy right. What the learned 
Judges say is that it should not be laid 
down that in all oases of Ryotwari lands 
a cultivating tenant cannot have a right of 
ocoupanoy in the lan3s. This oorite n tion 
is not advanced now. It is no doubt an 
anomalous position. But it is easy to con- 
oeive of a grant of ocoupanoy right whioh 
is only in other words a permanent lease 
by a Ryotwari holder in favour of a culti¬ 
vator. Such leases are very common in 
South Kanara. It is also imaginable that 
the limited right of holding the land on 
payment of a Bxed rate of rent with the 
incidents of ocoupanoy right msy be acquired 
by a cultivator. Therefore it is not 
neoessary to say that under no oiroum- 
stanoes can an ooonpauoy right be acquired 
against the Ryotwari proprietor. Therefore 
the proposition whioh is stated in Peria 
Karuppan v. Annasawmi Iyei (c) seems to be 
unexceptional as far as it goes. It is in 
Venkatachala Goundan v. Rangaratnam Aiyar 

(12) 23 M. 318; 8 Ind. Doc. (n. s.) 624. 

(13) 22 M. 264; 8 Ind. Deo. (n s.) 188. 

(14) 41 Ind. Caa. 788; 33 M. L J. 84. 

(16) 43 Ind. Cas. 977; 7 L. W. 191; (1918) M. \Y. N. 
219. 

\i 


(9) that a further extension seems to 
have been attemo'ed. In this latter oase 
the learned Judges, quoting without dis¬ 
approval the dictum of Muthuswami Aiyar, 
J., in Chidambara Pillai v. Thiruvengada • 
thiengar (l) and also the statement of law 
contained in Rangasami Reddi v. Gnana Sam - 
mxnthi Panlara Sannadhi (13) and Cheekati 
Zamindar v. Rimsooru Dhari (12), say: — 
Thera is nothing in the observations 
above oited to warrant the opinion that in 
the case of every Ryotwari village there 
is necessarily a presumption that a Ryot 
holding under a Mirasidar has no occu¬ 
pancy right.” If the judgment stood there, 
no exception can be taken to it. Bat al¬ 
most towards the end, the learned Judges 
seem inclined to hold that tbs burden is 
upon the proprietor to show that a oulti- 
vitor who has been long on the land ha 3 
not acquired a right of ocoupanoy. It seems 
to me that this proposition is not warranted 
by the decisions whioh the learned Judges 
have quoted without dissent in the body 
of their judgment. I will not examine 
this oase any further, as we were told 
that it is under appeal to the Privy 
Counoil. Now I come to the last oase quoted 
befjre us, Chandrasekharaswami v. Nainar 
Ammal (15). There are two statements in 
it; one is that the second Appellate Court 
is bound by the Bndings of faot on the 
question of ocoupanoy right at whioh the 
Dist.-iot Judge has arrived. If the judgment 
has been based upon that view of the 

functions of the seoond Appellate Court, 
no exception could be taken to the coo. 
elusion arrived at in this oase. But the 
learned Judges also proceed to lay down 
the principles upon whioh the case should 
be decided. I cannot help observing that 
in the body of the judgment the use of 
the words tenant and landlord, whioh is 
the very faot to be established by the 

evidence, has to some extent olouded the 
issue to be decided. The expressions 

tenant and landlord have speoial meanings 
assigned to them in our legislative enact¬ 
ments. One feels, on reading the decision, 
as if the principle applicable to oi 9 es un¬ 
der the Estates Land Aot had been un¬ 
consciously adopted in the disposal of the 
case. No doubt Chandrasekharaswami v. 

Nainar Ammal (15) is basei upon Peria 
Karuppin v Annasawmi Iyer (8) and 
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Venkatachala Qoundan v. Rangaratnam Aiyar 
(9). I have stated my opinion about these 
two decisions. With all respect, I am 
not prepared to aooept the principle as to 
onus enunoiated in Chandrasenharaswami v. 
Nainar Ammal (15). 1 prefer to follow 

the view taken by Collins, C. J., Muthuswami 
Aiyar, J., Shephard, J., Subramania Aiyar, 
J., Sadasiva Aiyar J., Napier, J., as well 
as, by the learned Chief Justice. In my 
opinion the burden is upon the cultivators to 
show that they have got an occupancy right 
in these Ryotwari lands which have been 
taken up by Government under the Land 
Acquisition Act and the evidenoa they have 
let in is not sufficient to discharge that bur- 
den. I, therefore, agree with the District 
Judge that they are not entitled to compen¬ 
sation on the footing of being oooupanoy 
tenants. At the same time I think that in 
respeot of their interest in the land as 
tenants from year to year, they are entitled 
to have their share of the compensation ap¬ 
portioned and we fix it at one anna in the 
rupee. Subject to this modification, we dis¬ 
miss the appeals with oosts. The Vakil’s fee 
will be Rs. 352 in all the appeals together. 
m. c. p. 

Appeals dismissed , 


MADRAS HIGH COURT. 

Second Civil Appeal No. 908 of 1917. 

September 11, 1918. 

Present :—Justice Sir William Ayling, Kt., 
and Mr. Justice Krishnan. 

MEETHALA VEETIL KAITHERI 

KELU NAMBIAR— Plaintiff _ 

Appellant 

- tersus 

NARIKOTT PARAMBATH KAITHERI 

CHATHU NAMBIAR and another_ 

Dependants Nos. 1 and 2 — Respondents 

Civil Procedure Code (Act V of 190SJ, s. 11—Res 
judicata Dismissal of suit—Finding in favour of 
plaintiff, whether res judicata -'Matter substantially 
tn issue, final decision ,’ meanings of— Res judicata 
between co-defendants . 

A decision on a question in an appealable suit 
when the decree is in favour of the party against 
whom that decision is given, is not a final decision 

cide'" 2.] SeCti ° a Ci?U Pr0Ced “ e 


To constitute a finding on an issue res judicata in 
a later suit between the parties it is necessary, under 
section 11, Civil Procedure Code, that the matter 
should have been directly and substantially in issue 
between them and should also have been heard and 
finally decided. Where a finding lias been arrived 
at on a matter which is not necessary for the 
disposal of the suit and it is not made the basis of 
the decree which is given in spite of it, that matter 
cannot be said to have been substantially in issue 
between the parties, it can only be said to have 
been incidentally in issue. Such findings are more 
in the nature of obiter dicta than of res judicata. 
Nor can the question be said to have been finally 
decided by such a finding, [p. 260, cols. 1 & 2 ] 

W here a decree is given to a party in spite of a 
finding against him, that finding is not res judicata 
in subsequent litigation, [p. 260, col. 1.] 

Run Bahadur Singh v. Lucho Koer, 11 C. 301 (P.C.) 
12 I. A. 23; 4 Sar. P. C. J. 602; 9 Ind. Jur. 202; 6 Ind. 
Dec. (s. s.) 960, followed. 

Muthaya Shetti v. Knnthappa Shetti, 45 Ind. Cas. 
975; 7 L. W. 482; 34 M. L. J. 431; 23 M. L. T. 291; 
(1918) M. W. N. 334, explained. 

For a matter to be in issue under section 11, Civil 
Procedure Code, it is not necessary that an express 
issue should be framed about it. It is enough if 
a decision about it is necessary for the decroo. [p. 
261, col. ?.] 

As between co-defendarts there must be an active 
controversy inter se before a finding can bo treated as 
res judicata, [p. 262, col. 1.] 

Seoond appeal againpfc the decree of the 
District Coart of North Malabar, in Appeal 
Sait No. 239 of 1916, preferred against the 
decree of the Coart of the Principal District 
Munsif, Tellioberry, in Original Sait No. 533 
of 1914. 

FACTS appear from the judgment. 

Mr. 0. V. Ananthakrishna Aiyar , for the 
Appellant.—The finding in Original Sait 
No. 3 of 1895 about the existence of Meethala 
Veetil Tavazbi is res judicata. See the judg¬ 
ment of Seshagiri Aiyar, J., in Muthaya Shetti 
v. Kanthappa Shetti (1). It was necessary to 
find whether the Tavazhi did exist before 
its Karnavan could be removed. The finding 
is distinot and is the ultimate decision of 
a competent Court and it cannot be re-agitated 
in the present suit. 

As to the effect of the decree in Original 
Suit No. 203 of 1893, as the Karnavan, the 
1st defendant, was ex parte and as the 
question arose between the Tarwad and 
the Tavazhi as oo defendants and as there 
was no active contest between the Karnavan 
of the Tarwad and the members of the 
Tavazhi, the finding on the question of the 
existence of the Tavazhi is not res judicata, 

(0 45 Ind. Cas. 975; 7 L W. 482; 3 4 31. L. J. 431} 

23 M. L. T. 291; (1918) M. W. N. 334. 
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Thera was also do separate issue on the ques¬ 
tion. 

Mr. O.Madhavan Nair , for the Respon- 
detits —The finding in Original Suit No. 3 
of 18 *5 is not res judicata for in spite of 
that finding, the plaintiff's suit was 
dismissed. The finding was not neoessary 
for the disposal of that suit. See the 
Privy Counoil ruling in Run Bahadur 
Singh v. I/ucho Koer (2). It was decided 
that there were no good grounds for removing 
the Karnavan and that was enough. The 
finding was also not embodied in the decree. 
Tie question is not finally decided by the 
finding. Ahmedbhoy v. Sir Dinshatc (3). 

The finding in Original Suit No. 203 
of 1893 is res judicata. The ques'ion of the 
existence of the Tavazhi was involved in the 
issue whether the plaint.ff had a valid 
Meloharth right in the plaint Paramba. 
The Karnavan of the Tavazhi oould alone 
grant a valid Meloharth. There was addi¬ 
tion of parties on notice issued under the 
old section 30. All the membars took an 
aotive part in the matter and the finding must 
be held to operate as res judicata. 

JUDGMENT.—The question for decision 
in this cape is one of res judicata. 

By the suit from which the seoond 
appeal arises plaintiff, one Kelu Nambiar, 
sought to recover as Karnavan of one 
Meetbala V*eetil Tavazhi oertain lands and 
arrears of rent frcm the tenant in posses* 
sion, the 1st defendant. It was stated that 
this was a separate and distinot Tavazhi 
under the Mani Madathil Kaitheri Tarwad, 
having its own properties and its own 
Karnavan, and that the plaint lands were 
some of its properties. The tenant denied 
the existence of any suoh Tavazhi and 
pleaded that the lands belonged to the 
main Tarwad of which one Chathu Nambiar 
was the Karnavan and not the plaintiff, and 
that the latter was not entitled to sue; he 
also pleaded payment of rent to the Karnavan 
Chathu Nambiar. On these pleas Chathu 
Nambiar was added as the 2nd defendant; 
and he supported the 1st defendant’s conten¬ 
tions. 

The first issue in the oase was "whether 
a Tavazhi called Meethala Veetil Tavazhi 

(2) 11 c. 301 (p. 0.)j 12 I. A. 23; 4 Sar. P. C. J. 
602; 9 Ind. Jur. 202, 5 Ind. Deo. (n. a.) 960. 

(3) 3 Ind. Caa. 124; 11 Bom. L. R. 30G & 545; 6 
M. L. T. 200. 


existed with separate properties and manage¬ 
ment.” 

As, however, both the plaintiff and the 
2nd defendant claimed that this question 
was res judicata by reason of previous deci¬ 
sions between the parties, two further issues 
were framed, viz., “whether the plaintiff 
was estopped from setting up the Meethala 
^ ®®Bl Tavazhi by reason of the decrees in 
Original Suits Nos. 38 of 1890 and 203 
of 1891 of the Courts of the District Munsifs 
of Nadapuram and Panur respectively and 
their appeals ” and " whether the main 
Tarwad of whioh the 2nd defendant was the 
Karnavan was estopped from denying the 
existence of the Meethala Veetil Tavazhi by 
reason of the deorees in Original Suit No. 168 
of 1893 of that Court (Court of the Princi¬ 
pal Distriot Munsif of Tellioherry) and of 
Original Suit No. 3 of J 895 on the file of the 
Sub-Court, North Malabar.” 

On these issues both the lower Courts 
have agreed that the decree in Original Suit 
No. 168 of 1893 was of no value on the 
question of res judicata and the point has 
not been re-agitated before us. But they 
have differed in their opinions as regards 
the effeot of the other judgments ; and both 
the plaintiff-appellant and the defendants- 
respondents have contended before us that 
the judgments in his or their own favour 
constitute res judicata whereas the judg¬ 
ments against him or them do not. We have, 
therefore, to examine eaoh of those judg¬ 
ments separately to see its effeot on the 
question at issue. 

Before doing so it may be observed that 
(he question as to res juiicuta has to be 
considered as between the Tavazhi and the 
Tarwad and not as between the plaintiff 
and the 2nd defendant personally, as they 
are parties to this suit in their representa¬ 
tive capacities as Karnavans. Taking the 
judgment in Original Suit No. 3 of 1895, 
Exhibit L, first, whioh is relied on by the 
plaintiff as settling that the Meethala Veetil 
Tavazhi does exist, it will be seen that the 
suit in whioh that judgment was given 
was one brought by one Sankaran Nambiar, 
a junior member of the family, to remove 
one Ambu Nambiar from Karnavan- 
ship for alleged misconduct and for recover¬ 
ing from the Tarwad oertain properties said 
to have been improperly alienated by him. 
Permission was asked for under section 30 
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of the old Code of Civil Procedure to sue 
on behalf of the Tarwad and on the publioa* 
tion of the notice required by the section 
a large number of the members of the 
Tarwad had joined a9 defendants Plaintiff 
had asserted in the plaint that Ambu 
Nambiar was the Karnavan of the Meethala 
Yeetil Tavazhi also and had asked him to 
be removed from that position as well Ambu 
Nambiar as well as several other defendants 
had, among other pleas, denied the existence 
of such a Tavazhi and an issue was framed a 3 
to whether there was in fact an independent 
branch oalled Meethala Veedu subordinate 
to the Meethil Tarwad. ” The finding on 
this issue was, no doubt, in plaintiff’s favour 
that such a Tavazhi did exist. But in spite 
of that finding the suit, so far a9 it prayed 
for the removal of the Karnavan, was di3 
missed and Ambu Nambiar was not removed 
from the Karnavanship of either the Tarwad 
or the Tavazhi. Nor was the finding embodi¬ 
ed in the decree. The finding was not 
necessary for the disposal of the suit, and 
we agree with the District Judge that it 
cannot be held to have the force of res 
judicata against the Tarwad. It has been 
settled by the ruling of the Privy Council 
in Run Bahadur Singh v. Lucho Koer (2) 
that where a decree is given to the party 
in spite of a finding against him, that 
finding is not res judicata in subsequent 
litigation. This view has been consistently 
followed since, see Thakur Magundeo v. 
Thakur Mahadeo Singh (4), Parbalti Delya v. 
Mathura Nath Banerjee (5), Ahmedbhoy v. Sir 
Dinshaw (3), Venkatasuryanarayana v. Shiva 
Sankara Mar ay ana (6) and Mittar Foddar 
V. Jtdab Chandra (7). 

To constitute the finding on an issue res 
judicata in a later suit between the parties it 
is necessary under section II of the Code 
that the matter should have been directly 
and substantially in issue between them and 
should also have been heard and finally 
decided. Where a finding has been arrived 
at on a matter whioh is not necessary for 
the disposal of the suit and it is not made 
the basis of the decree whioh is given in 

(4) 18 0. 647; 9 Ind. Dec. (>\ a.) 432. 

(6) 15 Ind. Cos. 453; 40 C. 29; 16 C. \V. N. 877; 16 
0. Li* J. 9. 

(6) 27 Ind. Cas. 861; 17 M. L. T. 85; 2 L W 101 

(7) 38 Ind. Cas. 211; 2 P. h. J. 159; I p. L. \Y. 221! 
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spice of it, that matter oannot be said * to 
have been substantially in issue between the 
parties ; it oan only be said to have been 
incidentally in issue. Such findings are 
more in the nature of obiter dicta than of 
res judicata. Nor oan the question be said 
to have been finally deoided by such a 
finding. As observed by Beaman, J., in 
Ahmedbhoy v. Sir Dinshaw (3) above oiled, 
a decision upon any question that does not 
open the door to the parties aggrieved to 
carry it to the next Court (in appeal) is 
not in any sense a final decision, unless 
the Court whioh ha9 deoided it is itself the 
Court of final jurisdiction for that suit.” 
Otherwise, as pointed out by the learned 
Judge, it would lie with his adversary to 
decide whether a finding against a party 
when the decree i9 in his favour should 
remain res judicata against him or not; for 
if he, the adversary, appealed, as he could 
do, the finality would be gone. We mast, 
therefore, hold that a decision on a question 
in an appealable suit, when the decree is 
in favour of the party against whom that 
decision is given, i9 not a final decision. 
Explanation II whioh has been newly added 
to section 11 of the present Code, Act V 
of 1908, does not affect this question, as 
it deals only with the competency of the 
Court and not with the finality of its deoi* 
sion. That explanation was added to put an 
end to the controversy whether a finding 
arrived at ora decree passed by a Courtm 
a suit is or is not res judicata in the same 
Court in a subsequent suit, when the decree 
in the first suit is not appealable to the 
same tribunal as that in the second suit. 
That happens, for example, in the Subordi¬ 
nate Judge’s Court when the first suit is 
below Rs. 5,100 in value and the second suit is 
above that value. 

The learned Vakil for the appellant relied 
on the judgment of Seshagiri Aiyar, J., 
Muthaya Shetti v. Kanthappa Shetti (1) an 
contended that this was a case whioh fe 
within the fourth class of oases referre 
to by the learned Judge and, therefore, 
the finding was res judicata. It seem* 
to bo very doubtful if there is 8110 

a fourth class of oases at a 

distinct from the first olaes; the oases 
whioh seem to fall in that class wl 

probably, on careful examination, be oan 

to fail in the first class. Io very 
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case which the learned Judge had be¬ 
fore him it would seem, with all res- 
peot to him, that on the faots stated 
in page 484* it was quite immaterial 
for the District Judge to deoide if the 
alienation was a mortgage or a sale 
so long as it was valid against the 
plaintiff; for in the view taken by him 
the suit failed whether it was a mort¬ 
gage or a sale. It has been pointed out 
to us that Bakewell, J , who sat with 
Seshagiri Aiyar, J., in that oase did not 
adopt this classification, and we are not 
prepared to follow the learned Judge’s 
view as to the fourth olass of oases. 
Moreover, we think the present oase 
falls in the first olass. It is argued that 
it was necessary to deoide in this oase 
if a Tavazhi existed at all before 

deciding whether its Karnavan should be 
removed. It was not striotly necessary 
to do so, as in any event the suit failed 
as the Court found there were no 
grounds for his removal. In any view 
therefore the ruling in Muthaya Shetti v. 
Kanthappa Shetti (1) is no authority 
in the plaintiff’s favour. The judgment 
in Original Suit No. 3 of 1895 cannot thus 
be held to render the first issue in this 
oase res judicata. 

Passing on to the deoree in Original 
Suit No. 38 of 18£0 we think the Dis¬ 
trict Judge is wrong in holding that it 
operated as res judicata in favour of 
the Tarwad. It has not been relied on 
by the learned Counsel for the respond¬ 
ents. That was a suit brought by some 
junior members of the Tarwad for main¬ 
tenance against Ambu Nambiar as the 
Karnavan of the Tarwad. The Distriot 
Judge considers that Ambu Nambiar 
might and ought to have pleaded that 
some of the properties belonged to 
Meethala Veetil Tavazhi and their inoome 
should have been exoluded from calcula¬ 
tion in assessing the rate of maintenance 
and as Ambu Nambiar was the Karna¬ 
van of the Tavazhi according to the 
plaintiff’s o*se and as he failed to set 
op the Tavazhi’s olai m, the Tavazhi 
should be taken as barred by res judicita, 
presumably nnder Explanation IV of sec¬ 
tion 11, Civil Procedure Code, from setting 

-P- 1 * 1 * O*is f ono^ there ifca^. This view 
•Pago of 7 L. W.—E4. 
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cannot be supported. Ambu Nambiar was 
sued only as the Karnavan of the Tarwad 
and not as the Karnavan of the Tavazhi 
and as he was always strenuously deny¬ 
ing the very existence of the Tavazhi, 
he could not bs expected to raise any 
pleas in its favour and his failure to 
put forward any particular plea oannot 
be treated as concluding the Tavazhi as to it. 

The last two judgments we have to 
deal with are those in Original Suit 
No. 203 of 1893 on the file of the 
Court of the Distriot Munsif of Panoor 
and its appeal, Exhibits I and II. The 
suit was brought by one Chappari as the 
holder of a Meloharth granted by the 
Tarwad Kirnavan, the same Ambu Nambiar, 
to redeem a Kanom and reoover posses¬ 
sion of a Pararaba from the Kanomdar, 
the 2nd defendant. The Karnavan, the 
1st defendant remained ex parte but the 
2nd defendant, though he admitted the 
Kanom, pleaded that the property belonged 
to the Tavazhi of whioh Sankaran 
Nambiar was the Karnavan, and not to 
the Tarwad and the Meloharth by the 
Tarwad Karnavan was, therefore, invalid. 
Sankaran Nambiar was added as the 3rd 
defendant and he supported the 2nd defend¬ 
ant’s oase. As notioe of suit was published in 
the Distriot Gazette and in a looal paper, 
50 other members including the present 
plaintiff and the 2nd defendant joined as 
defendants. 28 of them supported the 3rd 
defendant while the rest opposed the olaim 
of the Tavazhi. The issue framed in the 
oaee was “ Has plaintiff a valid Meloharth 
right in the plaint Parambap and can he 
maintain this ejeotment suit on the strength 
of it ?” No separate issue was framed 
about the existence of the Tavazhi but as 
the validity of the Meloharth was challenged 
solely on the ground that the Karnavan 
of suoh a Tavazhi alone could have granted 
a valid one, the question of the existence 
of the Tavazhi was involved in the issue 
framed and was clearly a matter in issue 
within the meaning of section 11, Civil 
Procedure Code. For a matter to be in 
issue under that seotion it is not neoessary 
that an express is6ue should be framed 
about it ; it is enough if a decision about 
it is neoessary for the deoree. 

The Distriot Munsif found that there 
was no suoh separate Tavazhi as Meethala 
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Veedu as alleged by the 3rd defendaDt 
and his party and he overiuled the plea 
of the invalidity of the Melobarth and 
gave a deoree in plaintiff’s favour, Third 
defendant and his party thereupon appeal¬ 
ed to the Dislriot Judge making the plaint- 
iff and the 1st defendant and his supporters 
respondents and again raised the same con¬ 
tentions. I he District Judge, however, con¬ 
firmed the findings in appeal. It would, 
therefore, seem that the question of the 
existence of the Tavazhi is res judicata 
against the lavazhi. Both the Karnavans 
were parties to the suit as well as a large 
number of members of the family. We 
must, therefore, hold that both the Tarwad 
and the Tavazhi were properly represented 
in that litigation. Mr. Ananthakrishna 
Aiyar, however, points out that the 1st de¬ 
fendant, the Karnavan of the Tarwad, 
remained ex parte and he argues that as 
the question arose between the Tarwad and 
the Tavtzbi as oo defendants in the suit and 
as there was no active oontest between the 
1st defendant, the Karnavan of the Tarwad, 
and the members of the Tavazhi, the find’ 
ing should not be treated as res judicata. 
Ide relies on Kandiyil Chenya Ghandu v. 

Z amor in of Calicut (8). In that oaee it was 
held that the matter was res judicata as the 
defendant against whcm the plea was urged 
took an active part in the controversy as 
against his oo-dt fondant. We think it must 
be taken as the view of our High Court 
that as between co defendants there must 
be active controversy inter se before a find- 
ing can be treated as les judicata. See also 
Ramanuja Ayyangar v. Narayana Ayyangar 
(9). In this case, however, there are good 
reasons why the appellant’s argument can¬ 
not be accepted. The Tarwad was repre¬ 
sented not merely by the Karnavan but 
by all or nearly all the members of it, 
who certainly took an active part in the 
dispute; the res judicata pleaded is against 
the Tavszbi the Karnavan, and members of 
which undoubtedly ao ively disputed the 

olaim of the plaintiff and the ether defend¬ 
ants. Furthermore, the controversy did 
not stop with the first Court. The Karna- 
van and members of tfce Tavt zhi, as already 
stated, appealed to the District Court making 

8 ) 29 24 . 615 . 

(9) 18 M. 374 at p. 377; 0 lad, Dec, (n, *,) 609, 


the plaintiff as well as the 1st defendant 
and the other members of the Tarwad re¬ 
spondents. When the District Judge con¬ 
firmed the finding that there was no 
Tavazhi, he did so as between the two sets 
of members on opposite sides of the record. 
With reference to his finding whioh is a 
final cne in the case no question of yes 
judicata between oo respondents arises. 

We must, therefore, hold that the District 
Judge was right in considering that the 
finding that there was no Tavazhi is binding 
on the appellant in thib suit. 

A question was raised that the 1st defend¬ 
ant, the tenant, was estopped from 
disputing the title of the plaintiff as his 
landlord. But this plea, even if valid, is 
of no effect in this oase as the 2nd de¬ 
fendant is also a party and against him 
there can be no such estoppel. 

The seoond appeal fails and must be 
dismissed with costs. 

m. c. p. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revison No. 17 cf 1*19. 

April 4, 1919. 

Fresent :—Mr. Stuart, J. C. 

VAKIL KHAN— Plaintiff— 

Applicant 

versus 

B. ANAND BEHARI LAL a.d another 

— Defendants—Opposite Parit. 

Limitation Act (IX oj 19089, Sch. I , Art. 64— 
Acknowledgment, whether statement of account — 
Endorsement premising to pay, whether agreement. 

A mere acknowledgment is not a statement of 
account, and an endorsement expressed as follows: — 
“Will pay early next Ansrust” is not an agreement in 
writing of the nature contemplated by Article 64 of 
Schedule I to the Limitation Act. It is nothing 
more than a proposal, [p. 263, col. 2 ] 

Application for revision of the decree cf 
the Additional Judge, Small Cause Court, 
Lnoknow, dated the 8th August 19-S, 
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Mr. A. Rauf, for the Applicant. 

Mr. Zahur Ahmad, for the Opposite 
Party. 

ORDER—The point raised in this re* 
vision is whether the provisions of Article 
64, First Schedule, Act IX of 1908, can 
apply to the following case : — 

Muhammad Fa/.al Khan wrote in 1914 
to Anand Behari Lai demanding the pay¬ 
ment of a certain sum of money. Anand 
Behari Lai endorsed on the letter, “ Will 
pay Rs. 250 early next August 1915. 
Signed Anand Behari Lai, dated the 13th 
October 1913, ” 1013 being written by 

a clerical error fjr 1914. The suit was 
brought in the Small Cause Court on the 
16th July 19 1 8. If it beheld that aooouuts 
had been stated in writing signed by 
Anand Behari Lai and the debt by a 
simultaneous agreement in writing signed 
as aforesaid had been made payable in 
August 1915 the suit was within limita¬ 
tion. If the contrary view be taken the 
suit is time-barred. The learned Counsel 
for the applicant has argued that if the 
deoipion in Alanjunatha Kamti v. Devamma 
(0 be followed.it must be considered that 
there was an aooount stated within the 
meaning of Artiole 64 and that there was 
also a simultaneous agreement to pay the 
amount at a future time. There is muoh 
to be said in favour of the view that if 
that decision of the Madras High Court 
is followed, the faots disclose an aooount 
stated. But the view taken by the Madras 
High Court on this point has not been 
accepted by other High Courts. A year 
previous to the Madras deoision the Allah- 
bad High Court in Qanga Prasad v. Ram 
Dayal (2) arrived at the opposite view and 
a view different from the view of the 
Madras High Court was taken in Shankar 
v Alukta (3). These decisions of the Allaha¬ 
bad and the Bombay High Courts did not 
6nd favour in the eyes of the Madras 
High Couri, but they apo9ar to me to lay 
down the orreot liw upon the suhjeot. 
This point has never besn absolutely deoided 
in this Court, althoagh the deoision iu Alusam* 
mat Jhap'tan v. Rim Dayal (4) 8how^ that 
the view taken in Allahabad and Bombay 

(1) 26 AC. 186; 12 M. b. J. 411. 

(2) 23 A. 602: A. W. N. (l.)Ol) HO 

( *l 22 B 513; H Inti. Doc. (N. a.) 923. 

(4) 7 0. 0, 16Q. 


was regarded favourably by a Bench of 
this Court in 190L Apart from any other 
point it appears to me impossible on the 
meaning of the language to hold that a 
mere acknowledgment is a statement of 
aooount and it is impossible to hold that 
the endorsement here, “Will pay Rs. 250 
early next August 1915,” is an agreement 
in writing of the nature contemplated by 
the Artiole. It is nothing more than a 
proposal. If the other side had aooepted 
Anand Behari Lai’s proposal to pay the 
money in August 1915 and not before, they 
would have been debarred from suing 
until that date. There was nothing in the 
fact that he made the proposal, whioh the 
other side neither aooepted nor refused 
to aooept, to have prevented them, had 
they so wished, from suing bsfore August 
1915. If they had aooepted the proposal 
and if an agreement in writing had been 
arrived at, there would have been force in 
the contention that the cause of aotion did 
not aoorue until August 1915. But this 
was not the case upon the faots. For the 
above reasons I find that the learned 
Small Cause Court Judge was right in his 
deoision that the suit was time-barred and 
I dismiss this application with oosts. 

Application dismissed. 


ALLAHAB iD HIGH COURT. 

Civil Revision No. 129 of 1918. 

June 26, 1919, 

Present: —Mr. Justice Piggott and Mr. 

Justice Walsh. 

ABDUL AZIZ— Defendant— 

Applicant 

versus 

SHEKHAR CHAND — Plaintiff—Opposite 

Party. 

Civil Procedure Code (Act V oj I908J, s. 115— 
Revision—Adjournment, refusal to yrant—Dismissal of 
suit for default—Reversal of order and grant of 
adjournment, legality of—Irregularity. 

In u suit before a Munsif, the plaintiff and the 
Pleader for the defendant appeared on the date 
lixed for the hearing, the plaintiff asked for an 
adjournment on the ground that his witnesses werg 
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r*ot present; the defondant’s Pleader stated that 
his witnesses, too, had not come. The Munsif 
refused the adjournment and dismissed the suit for 
waDt of prosecution. Later in the day the plaintiff 
with his Pleader appeared beforo the Munsif and 
called his attention to the fact that the burden of 
proof had been laid on the defendant. The Munsif 
thereupon, treating the application as one for 
setting aside an cx parte decree, in the presence of 
the Pleader for the defendant set aside his previous 
order and granted tho adjournment which he had 
previously refused. On the adjourned date, the 
defendant did not appear, and an cx parte decree 
was passed against him. On an application for 
revision to the High Court: 

Held, that the Munsif had not only acted in the 
exercise of his jurisdiction with material irregularity 
but had acted without jurisdiction in his attempt to 
correct his first erroneous order, and that neither 
of his orders nor the ex parte decree could be upheld, 
[p. 265, cols. 1 & 2.] H 

Civil revision against the order of the 
Munsif, Nagina, dated the 13th June 1918. 

Mr. S. A. Haidar, for the Appellant. 

Dr. Surendro Nath Sen , for the Opposite 
Party. 

JUDGMENT.—This was a suit on a 
promissory note. We find that three issues 
were framed, as to which we should not have 
been prepared to say that there was not 
one issue at least on which the burden 
of proof would, in the ordinary course of 
things, lie on the plaintiff. However that 
may be, the learned Munsif who framed 
the issues recorded at the time a note 
to the effect that the burden of proof was 
placed on the defendant. He then fixed 
the 13tb of June 1918 for the hearing. On 
that date the plaintiff was present in 
person and the defendant was represented 
by Pleader. The plaintiff in effeot asked 
for an adjournment of the bearing on the 
ground that his witnesses were not present. 
The defendant’s Pleader made a statement 
to the effeot that his wilnesses also were 
not present. The Court refused to grant 
an adjournment. On this state of facts 
it is beyond question that the learned 
Munsit’s duty was to take into considers- 
tion the plaint and the written statenent 
and the frame cf the iseuee. He wedd 
also have bad jurisdiction, if be thought 
proper, to reoensioer the note made by 1 i 8 
predecessor in office, to the effeot that ibe 

burden of proof was laid on the defendant, 
although it is reasonable to add that, if 
he i ad takeu it upon himself to reconsider 
that point, u would have formed a strong 
ngumert against his decision to refuse an 


adjournment, because it would be tanta- 
mount to deoiding that the parties had 
been misled as to their position by bis 
predecessor’s order. However, the learned 
Munsif adopted neither of these courses. 
He oame to the conclusion, erroneously 
beyond question, that the suit; was liible 
to dismissal for want of prosecution on 
the part of the plaintiff. He passed an 
order to that effeot. Five days later a 
deoree was prepared in aooordanoe with 
that judgment and was signed by the 
Munsif. In the meantime, however, other 
things had happened. On that same date, 
namely, the 13th of June 1918, the plaintiff 
re appeared in Court, this time accompanied 
by his Pleader. An affidavit was put in 
which in itself contained nothing very 
material; but the point of the proceeding 
was that the Pleader for the plaintiff now 
oalled the attention of the learned Munsif 
t} his predecessor’s order by whioh the 
burden of proof on the issues had been 
laid upon the defendant. The learned 
Munsif then came to the conclusion that 
his order dismissing the suit for want of 
prosecution was a bad order and he tock 
it upou himself to endeavour to correct 
the mistake. He treated the application 
made to him by the plaintiff, through his 
Pleader, as an application for settiog aside 
an ex parte order. He took cognizance of 
it there and theD, in the presence of the 
defendant’s Pleader, and passed an order 
setting aside his previous order of the 
same date, and granted the adjournment 
whioh he was probably ill-advised to have 
refused, fixing the 2nd of July 1918 for the 
trial of the issues on the merits. We are 
informed that on some subsequent date, 
the suit oame up for trial, but the defend¬ 
ant did not appear. The plaintiff tendered 
sufficient evidence to justify an ex parte 
deoree in his favour and such deoree has 
been passed. Jn the meantime the defend¬ 
ant had presented before this Court the 
application in revision with whioh we are 
now dealing. The defendant’s contention 
is that the second order of the 13th of 
June lbl8 was wholly without jurisdic¬ 
tion and is liable to be set aside. In 
our opinion, as we have already pointed 
out, the learned Mans f begin b/ mis¬ 
understanding the position of the parties 
and the law applicable to that position* 
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Under this double mistake he passed an 
order dismissing the suit, whioh as it 

stands is a bid order, for it purports to 
be a dismissal of the suit for want of 
prosecution, and no order to that effect 
oould legally have been passed in the 
position in whioh the parties stood. In 
an endeavour to oorreot this mistake the 
learned Munsif has committed another one. 
His second order of the 13th of June 1913 
is also a bad order and liable to be 

reversed by this Court in revision. On 

behalf of the applicant stress has been 
laid on one of the latest reported decisions 
of this Court, the case of Hingu Singh v. 
Jhuri Singh (l). That was a first appeal 
from order and the jurisdiction of this 
Court was limited by its jurisdiction in 
dealing with appeals from orders. The 
only point deoided in that case, whioh is 
relevant to the case now before us, is 

authority for the proposition that the first 
order passed by the learned Munsif on 
the 13th of June 1918, although in form 
purporting to be an order dismissing the 
plaintiff’s suit for default, bad nevertheless 
in law the effect of a dismissal of the suit 
on merits. It is this whioh makes the 
Munsif’s second order of the 13th of 
June 1918 a bad order in law. Now the 
question is, what ought this Court to do 
on the above state of facts? The appli¬ 
cant wishes us to set aside the second 
of the two orders passed by the Court 
below and to leave him the full benefit 
of the erroneous deoree dismissing the 
suit for default passed earlier on the 
same date. The jurisdiction of this Court 
in revision can only be limited by the 
words of seotion 115 itself. This Court 
has called for the record of this case, 
whioh has been deoided by a Court of 
subordinate jurisdiction, namely, the Court 
of a Munsif. We have found on examin¬ 
ing the reoord, that the learned Munsif 
has aoted in the exeroise of his jurisdio* 
tion with material irregularity and has 
aoted without Jurisdiction in his attempt 
to oorreot the first erroneous order. The 
result is that we have power to make 
Buoh order in the case as we think fit. 
Wa readily onosds to the learned Counsel 
for the applicant that our order must be 
bisei upon legal principles aud must be 
0) 40 1*4. Civs 393; 40 A. 590; 1C A. L. J. 462. 


direoted towards the interests of justice. 
Looking at the matter from this point of 
view, we are satisfied that the only oorreot 
order for us to pass is one setting aside 
all the orders passed by the learned Munsif, 
beginning with his order and deoree of 
the 13th of June 1918 dismissing for 
want of prosecution a suit in whioh both 
parties were present before him. We set 
aside, first of all, the ex parte deoree whioh 
has since been passed in favour of the 
plaintiff. We also set aside the order in 
respeot of whioh this application in revision 
has been made, namely, the second order 
of the 13th of June 1918. We also set 
aside the erroneous order and the deoree 
passed earlier on the same date by whioh 
the plaintiff’s suit was dismissed for want 
of prosecution. A similar order was made 
by this Court in Gobind Singh v. Kali/an 
Dass (2). The result is that the reoord of 
the suit will go back to the trial Court, 
to be tried on the merits on the issues 
originally framed, after due notice to both 
parties of the date fixed for trial. It is, 
of course, open to the trial Court to amend 
the issues, or to fix further issues, if it 
thinks necessary; but the suit must be 
tried on the merits. The costs hitherto 
incurred by both parties, including in this 
Court fees on the higher scale, will abide 
the result of the suit. 

Case sent back. 

(2) 38 Ind Cas. 673; 15 A. L. J. 24. 


CALCUTTA HIGH COURT. 

Civil Revision Case No. 450 of 1918. 

February 14, 1919. 

Present: —Mr. Justioe N. R. Chatterjea 
and Mr. Justice Newbould. 

SA HERAL1 MOLLA and others—Plaintiffs 
—Petitioners Nos. 1 to 3 

versus 

BHOLA MOLLA and others—Defendants 
Nos. 1 to 6—Opposite Parties. 

Damages, suit for—Title, question of, whether can be 
gone into—Jurisdiction of Small Cause Court. 

Plaintiff brought a suit in the Small Cause Court 
for damages against the defendant for wrongfully 
taking away fish from the tank in which the plaintiff 
said he had an 8-annas share and of which he was in 
possession. The defendant having raised issues on 
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the questions of title and possession, the plaint wag 
returned by the Small Cause Court for presentation 
to the ordinary Court. The first Court decided those 
questions, but the lower Appellate Court threw out 
the suit on the ground that the question of title 
could not be gone into in such a suit: 

Held , that the Court could go into the question of 
title in such a suit, though it could not finally 
determine it. [p. 267, col. 1.] 

Iu a suit for damages for trespass on land a 
Small Cause Court is competent to investigate the 
question of title for the purpose of determining the 
defendant’s liability for damages, though it cannot 
determine the question of title finally, [p. 266, col. 2.J 

Rule against an order of the Sub-Judge, 
seoond Court, 24-Pergannas in Money Appeal 
No. 502 of 1917 (Money Suit No. 153 of 1917 
of theMunsif, 3rdCourt, Diamond Harbour.) 

Babu Sarat Chandra Mukherjee , for the 
Petitioner. 

Babu Atmdra Nath Mukherjee, for the 
Opposite Party. 

JUDGMENT.—The petitioner before us 
brought a suit for damages against the 
defendant for wrongfully oatohing and taking 
away fish from a tank in whioh the plaintiff 
said he had S annas share of which he was in 
possession. 

The suit was instituted in a Court of 
Small Causes. The defendant denied the 
title and possession of the plaintiff and set 
up various defences to the action, whioh it 
is unnecessary to refer to except that 
contained in the third paragraph of the 
written statement, where the defendant plead¬ 
ed that the suit was not maintainable in 
a Small Cause Court as there were oom- 
plioated questions of title involved in the 
suit. Upon this objection the plaint was 
returned by the Small Cause Court Judge 
to the petitioner for presentation to the 
proper Court. Probably the Court intended 
to proceed under seotion 23 of the Pro¬ 
vincial Small Causes Courts Act, 
which provides that when the right of a 
plaintiff and the relief claimed by him in 
a Couit of Small Causes depend upon the 
proof or disproof of a title to immoveable pro¬ 
perty or other title whioh such Coart 
oannot 6nally determine, the Court may at 
any stage of the proceedings return the plaint 
to be presented to a Court having jurisdio 
tion to determine th9 title. However that 
may be, the suit was tried by cue Mituif 
in his ordinary jurisdiction. Several issuss 
were raised, two of them being whether the 
plaintiff had title to the disputed property 
Bud whethsr the9tory of plaintiff’s possession 


was true. Both parties adduoed evidence on 
the questionsof title and possession and those 
questions were gone into by the Mansif, who 
deoided them in favour of the plaintiff. 

The defendant then appealed and the learn¬ 
ed Subordinate Judge held that the question 
of title ought not to have been gone into in 
suoh a suit and dismissed the suit. 

It is true that the decision on the ques¬ 
tion of title in a suit for damages cannot 
be binding on the parties. Bat the Small 
Cause Court is no doubt competent to in¬ 
vestigate the question of title for the purpose 
of determining the defendant’s liability for 
damages. See Elahi Buksh Manial v. Ram 
Narayan Ohose (1), though it cannot determine 
the question of title finally. 

The learned Subordinate Judge refers to 
the case of Lep Singh Khasia v. Nimar Khasia 
(2), as supporting his view that the question 
of title oannot be gone into in a suit for 
damages. But that case does not support 
the proposition for whioh it is cited by the 
Court below. The learned Judges in that 
oase (Banerji and Rampini, JJ.) held that 
the plaintiff in a suit would be entitled to 
a decree for damages without proof of 
title if it is found, first, that he has been 
in possession from before and up to the 
date of the institution of the suit, and 
secondly, that the defendant has failed to 
make out a better title to the property than 
the plaintiff. The learned Judges further 
pointed out that * 'if the first point is deoided 
in favour of the plaintiffs, they will be en¬ 
titled to a decree, unless the defendants make 
out a better title; and if the first point is 
deoided against the plaintiffs, they will 
not be entitled to a decree, unless they make 
out their title.” 

It is dear, therefore, upon that decision 

that the plaintiff in suoh a suit is entitled 

• 

to suooeed if he shows that he was in 
possession from before aud up to the date of 
the institution of the suit unless the defend¬ 
ant oan show a batter title, and that if 
the question of possession is daoided against 
the plaiatiff, the plaintiff can show that he 
his g)6 tide t) tha liad better than that 
of the defenlaat. 

Tue learned oubirdiaate Jaigi ha? also 
reliel uooo the ops of t -Hri Ntrain Ohitter/i 

(l) 10 Ini. Ca3. 117; 16 0. W. N. 23$, 

{ 2 ) 21 J. 241; 10 lad. Deo. (sf.Je.) 795. 
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v. Modhu Sudan Mukerji (3), where the 
decision in the oase of Lsp Singh Khasia v. 
Niinar Khasia (2) was considered. Bat in the 
oase of Qiri Narain Chatter)i v. Modhu Sudan 
Mukerji (3) the plaintiff had already obtained 
a decree declaring hia title and in execution of 
the decree had obtained symbolical possession 
against the judgment-debtor whioh as be* 
tween them amounted to actual possession. 
The plaintiff, therefore, was entitled to da¬ 
mages in that oase. The observations made 
with reference to the oase of Lep Singh Khasia 
v. Nimar Khasia (2) were by way of explain* 
ing that deoision and in any oase were obiter , 

As pointed out in the oase of Elahi 
Buksh Mandal v. Ram Narayan Ghose (1), It 
is notorious that before embarking on litiga¬ 
tion as to title, litigants in this oountry 
frequently endeavour to obtain an advantage, 
or what they think will be an advantage, 
by seouring in their favour a deoree of a 
Small Cause Court or a deoree under seotion 
9 of the Speoifio Relief Act or an order of a 
Criminal Court. That has no doubt been the 
objeot of the present plaintiff and it is not 
one whioh should be encouraged.” 

But then, as pointed out above, it was 
upon the objection of the defendant that 
the oase involved intricate questions of title 
that the plaint was returned from the 
Small Cause Court to the ordinary 
Court. The defendant raised issues 
on the question of title and possession; 
evidenoe was gone into on the points on 
both sides; and the Court of first instance 
decided those questions. In these oiroum- 
stances, we think that the lower Appellate 
Court ought not to have thrown out the 
suit on the ground that the question of 
title could not be gone into. As already pointed 
out, the Court can go into the question of 
title, though it oannot finally determine it. 

The learned Pleader for the opposite 
party has relied upon oertain observations 
of the learned Subordinate Judge on the 
question of possession. The learned Sub¬ 
ordinate Judge saye: “Even if the plaintiffs 
are allowed to maintain the suit in the 
present form, it should be decided mainly 
on the evidenoe of possession and the plaintiff 
should not be allowed the advantage of 
any finding on the question of title in a 
suit like this.” And again he ob¬ 

serves: * Turning to the question of posses- 

(3) 18 Inch C*s. 761 s 17 C. W. U. 324. 


sion I do not consider it to be so very 
satisfactory and strong as would entitle the 
plaintiffs to a decree without ooming to a 
finding upon the question of title.” 

There is, therefore, no definite finding on 
the question of possession, because the learned 
Subordinate Judge was of opinion that it 
could not be deoided without going into the 
question of title. 

In these oiroumstanoes we think that the 
order of the lower Appellate Court should 
be set aside and the oase sent baok to that 
Court in order that the appeal may be dis¬ 
posed of upon all the questions raised in the 
oase. 

Costs, one gold mohur, to abide the result. 

Case sent back, 


PATNA HIGH COURT. 

Second Civil Appeals Nos. 20 and 21 of 1918. 

June 13, 1919 

Present-. — Mr. Justice Atkinson. 

No. 21 of 1918 

BALAK MAHTON and another— 
Defendants—Appellants 

VBTSU8 

MATHURA RAM DUBEY" andothers- 

Pwntipfs and RAJANI KANTA RAM 

DUBEY and others —Defendants— 

Respondents. 

No. 21 of 1918 

PADARATH MISSER— Defendant — 

Appellant 

versus 

MATHURA PRASAD RAM DUBEY 

AND OTHERS — PLAINTIFF3 AND RAJANI 

KANTA RAM DUBEY and others— 
Defendants — Respondents. 

Bengal Land Registration Act (VII B. C. of 1876), s. 78 
—Landlord and tenant — Rent, suit for — Non-registration 
of name of proprietor, effect of—Registration before 
decree, whether cures defect—Bengal Tenancy Act (VIII 
B. C. of 1885), s. 71 (4) —Appraisement of crops — 
Crops removed by tenant—Method of appraisement — 
Presumption. 

Non-registration of a person as the recorded 
proprietor of land in accordance with the provisions 
of section 78 of the Bengal Land Registration Act 
is not a disqualification which would deprive him 
of a cause of action; it is merely an impediment 
against his right to rocover rent by a decree until 
the provisions of section 78 are complied with.fp. 268 
col. 2.] * 

Where a plaintiff in a suit for rent was not regis¬ 
tered as the rocorded proprietor up to tho date of 
the first Court’s decree in his favour but was so 
registered prior to an appeal to the District .Judge: 

Held, that he was entitled to the benofit of a, 




s INDIAN CASES. 

B1LAK MABTON l\ MATHURA RAM DUBEY. 


[1919 


decroo from the District Judge if the facts otherwise 
justified a decree being granted in his favour 
[p. 26S, col. 2.] 

Section 71, clause 4, of the Bengal Tenancy Act 
contemplates that, where tenants remove a crop 
without having the same properly appraised, a pre¬ 
sumption arises against them and the landlord is 
entitled to the full measure of the crop as of the best 
crop in the neighbourhood of a similar character for 
that harvest, [p. 269, col. 2 ] 

Appeal from a decision of the District 
Judge, Shahabad. 

Mr. D. N. Sirkar , for the Appellants. 

Messrs. Ruda and Jatendra Nath Gupta, 
for the Respondents. 

JUDGMENT.— The plaintiffs sue to re¬ 
cover from the defendants Nos. 1, 2 and 3 
rent on the Danabandi system for the years 
1320 and 1323. The plaintiffs ar6 four 
in number and are co-sharers, as landlords, 
in respeot of the lands in suit. Pro forma 
defendants Nos. 4 and 5 are the other oo- 
sharer landlords of the plaintiffs. It is 
stated as between the respective landlord 
oo-sharers that the collection of their res- 
peotive shares of the rent has been separated. 

The main argument advanoed by the 
defendants why the plaintiffs should not 
succeed in obtaining a decree for the 
rent claimed in this suit is that the plaint¬ 
iffs were not at the time of the institution 
of the suit registered in the Colleotorate 
under the provisions of section 78 of the 
Laud Registration Act 

beotion 78 of the Land Registration Aot 
provides: “No person shall be bound to pay 
rent to aDy person claiming suoh rent, 
unless the name of the person claiming 
the rent shall have been registered under 
the Land Registration Aot.” 

The defendants contend that the plaint¬ 
iffs were not duly registered in accordance 
with the provisions of the Land Regis- 

tration Aot prior to the institution of this 
suit. 

This point was suggested before the 
learned Mansif who tried the case; but I 
gather from the form of his jadgment 
that it was not seriously pressed in argu¬ 
ment before him. 

However in the lower Appellate Court 
a different attitude was adopted by the 
defendants and the point as to non-regis- 
tration of the plaintiffs as the recorded 
proprietors in the Colleotorate prior to the 
institution of the suit was strenuously 
pressed before the learned District Judge. 


Up to the time that the Mansif grant* 
ed a deoree for rent claimed in favour of 
the plaintiffs as against the defendants, 
the plaintiffs were not registered in aooord- 
anoe with the requirements of the Land 
Registration Act. Therefore the learned 
Mansif in my opinion ought not to 
have awarded the plaintiffs a deoree. 


I he plaintiffs and the defendants res¬ 
pectively appealed to the learned Distriot 
Judge, and pending the determination of 
the appeal the plaintiffs complied with 
the provisions of section 78 of the Land 
Registration Aot and had themselves 
recorded as proprietors of the lands in suit 
in the Colleotorate. 

1 he learned Distriot Judge was of 
opinion that non-registration was not a 
disqualification which in point of law would 
be deemed to deprive the plaintiffs of a 
oause of aotion; but that it was merely an im¬ 
pediment against their right to recover 
the rent they claimed by a deoree until 
the provisions of the Registration Aot 
were complied with, and that thus inasmuch 
as the plaintiffs prior to the appeal to 
the Distriot Judge were duly registered 
and recorded as proprietors of the lands 
in suit that, therefore, they were entitled to 
the benefit of a deoree from the learned 
Distriot Judge, if the facts otherwise jus¬ 
tified a deoree being granted in their 
favour. 


With the view I agree. It appears to 
me that the law on this point is covered 
by express authority which will be found 
in the rulings reported as Alimuddin Khan 
v. Hxra Lai Sen (i), Abul Khair v. Meher 
All (2), Pramadi Standard Debi v. Kanai 
Lai Shaha (3) and Belchembers v. Nawab 
Sir Syed Hussan Ali (4), and in addi¬ 
tion there appears to me to be an autho¬ 
rity in this Court to support the con¬ 
tention that even after the trial Court 
has granted its deoree, it would be open 
to the landlord seeking to recover rent to 
comply with the terms of section 73 of 
the Land Registration Aot and to have 
his name recorded so as to be entitled to 
a deoree from the Appellate Cjurt even 


(1) 23 C. 87 (F. B.) ; 12 Ind. Deo. (s. a.) 59. 

(2) 26 C. 712; 13 Ind. Deo. (n. a.) 1055. 

(3) 27 C. 178; 14 Ind. Deo. (n. a.) 117- 

(4) 2 0. W. N. 493. 
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though the decree of the trial Court may 
have been illegal. The ruling reported as 
Narayan Prosad v. Oajo Mahtoti (5) appears 
to me to lead to this conclusion in point of 

law. 

I agree with the learned Judge in 
thinking that the learned Munsif should 
not have awarded the plaintiffs a decree in 
this oase. The learned Judge was justi6ed 
in appeal in granting the plaintiffs a 
decree, the plaintiffs having complied with 
the law as to registration. 

This disposes of the main contention ad¬ 
dressed to me on the part of the defendants- 
appellants. 

It is conceded that on the question of 
payment no point can arise in seooud 
appeal; the finding of faot by the learned 
Judge that no payment of rent was in 
fact made by the tenants is a conclu¬ 
sive finding of faot by which I am 
bound. 

The rent olaimed by the plaintiffs for 
the years in suit is a rent according to 
the Danabandi system. The rent has 
since been commuted into a oash rent; 
but prior to the institution of the suit 
the Danabandi system prevailed, and ap¬ 
plies to the years for which rent is 
sought lo be recovered. 

Both the trial Court and the first Court 

A 

of Appeal were unable to assess the value 
of the crop owing to the orop having been 
out and removed by the defendants, and 
consequently means did not exist of actual¬ 
ly appraising the value of the orop as 
between the plaintiffs on the one hand 
and the defendants on the other; and, 
therefore, both the Courts adopted the 
system of taking an avsrage between the 
figures stated by the plaintiffs aud by 
the defendants respectively as to tho 
actual value of the orop as the basis upon 
whioh the plaintiffs should be entitled to 
recover the rent due. Strictly speaking, 
in point of law I think this was an 
erroneous method for the Courts to have 
adopted; but it is difficult to see what 
either of the Courts could have done; hav¬ 
ing regard to the faot that the orop 
whioh reqaired to be appraised had been 
remove'! by the defendants rendering the 
appraisement impossible by reason of their 

(5) 42 Iml Cas. 833; 2 P. L . J. 7Jlj 2 P. L. \V. 181. 


oonduot, whioh oonduot might amount to 
a orirainal offence under oertaiu condi¬ 
tions. I do not think the plaintiffs should 
be allowed to suffer by reason of the 
wrongful oonduot of their tenants; and 
section 71, sub-seotion 4, of the Bengal 
Tenancy Aot seems to me to contemplate 
that where tenants do remove a crop 
without having the same properly ap¬ 
praised that the presumption arises against 
them and the landlord is entitled to the 
full measure of the orop as of (he best 
crop in the neighbourhood of a similar 
oharaoter for that harvest. This system 
of valuation was not adopted by either of 
the Courts below; as I have pointed out, 
the average was applied. The result no 
doubt is probably fair and reasonable as 
between the parties; but it would be quite 
senseless and futile to remand the oase 
for further consideration as to the value of 
the orop, inasmuch as the orop has 
long ceased to exist and no good can 
be gained by any attempt to remand and 
re-open the oase now for further considera¬ 
tion. 

Accordingly I will dismiss these appeals 
but without oosts owing to the very defect¬ 
ive way in whioh the plaintiffs present¬ 
ed their oase in these appeals. 

Appeals dismissed. 


CALCUTTA HIGH COURT. 
Appeal from Appellate Decree No. 1698 

of 1917. 

April 10, 1919. 

Present :—Justice Sir Asutosh Chowdhury, Kt. 
KANOK DASI— Plaintiff— 
Appellant 
versus 

SRIHARI GOSWAMI and others— 

Defendants—Respondents. 

Guardians and Wards Act ( VIII of 1890,1, ss. 29, 
30 —Limitation Act (IX of 1903,1, s. 28, Sch. I, Art. 
41 —Sale of immoveable property by yuardian in 
contravention of sanction, validity of — Minor, suit by, 
to set aside sale—Purchaser from minor, position of — 
Transfer of Property Act (IV of 1832,1, s. 55 — Lirni - 
tat ion Act (IX of 190^, Sch. I, Art. 116 —Registered 
conveyance—Covenant Jor title, whether implied— 
Breach of covenant. 
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A sale by tho certificated guardian of a minor 
not in accordance with the Court’s sanction is void¬ 
able, but it is good until it is avoided, [p. 270, col 2 1 

Where a minor does not, within three yea^s after 
attaining majority, take action for repudiating a sale 
made by his certificated guardian, his right" to set 
aside the sale and recover possession of the property 
is barred by the provisions of Article 44 of Schedule 
I and section 28 of the Limitation Act, and, therefore, 
a transferee from him cannot successfully sue the 
purchaser from tho certificated guardian for recoverv 
of possession of the property after declaration o*f 
title, [p. 270, col. 2 ] 

Under section 65, clause (2), of the Transfer of 
Iroperty Act, there is an implied covenant for title 
and possession in all registered conveyances, and 
a breach of that covenant is the breach of a 
contract in writing registered within the meaning 

a /r rtl °ol °, f Schedu,e I to the Limitation 
Act. [p. 271, col. 1.] 

Appeal against the decree of the Sub¬ 
ordinate Judge, First Court, of Sylhet, dated 
the 21st April 1917, reversing that 
of the Munsif, First Court at that place 
dated the 1st September 1916. 

PACTS appear from the judgment. 

Babu Oopal Chandra Das, for the Appel¬ 
lant.—The plaintiff is the appellant. The 
appeal arises out of a suit for recovery of 
possession on declaration of title. Plaintiff 
purchased the property from defendant 
No. 3 in 1319, The defenoe of defendant 
No. 1 was that bis father bad purchased the 
property from the certificated guardian of 
defendant No 3 in 1311. Defendant No. 3 
attained majority in 1318. The present 
suit was brought in 1915. The first question 
to be considered is whether the sale has 
been repudiated by the minor when he has 
within one year of his attaining majority 
sold to plaintiff. My submission is that it 
must be taken to be a sufficient indication 
of the minor’s repudiation of the sale. See 
Trevelyan on Law relating to Minors (4th Edi- 
tioc), page 202. The previous sale is avoided 
by the subsequent transaction. The question 
is whether a fresh suit is necessary to 
avoid the sale. My submission is that the 
sale is not void but voidable, as some con¬ 
sideration passed. The present suit is not bar¬ 
red as it is brought within three years of the 
purohase. See Dattaji Sakharam Rajadhiksh 
Kalba Yese Parabhu (1). My contention 
is that the subsequent transaction avoids 
the previous one. Then as to the refund 
of the purohase-money, see Krishnan Namhiar 

(1) 21 B. 749; 11 Ind. Dec. (\, a.) 504, 
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v. Pannan (2). Seotion 55 of the Transfer 
of Property Act applies. 

B*bu Krishna Kishore Bpsack, for the 
Respondents.—I appear for defendant No. 1. 
My only submission is that since the sale to 
me I have been all along in possession of 
the lands. The subsequent transaction is 
no repudiation of the previous sale. 

JUDGMENT.—The plaintiff claims title 

by purohase from defendant No. 3 on 

20th Jaisto 1319 

Toth Juno 1912- defendant No. 1 on the 

other hand also claims on the strength of 
a purohase by his father from defendant 
No. 3’s certificated guardian in April 1905. 
It has been found by both the Courts that 
the sale by the certificated guardian was 
not in accordance with the Court’s sanction. 
They are right in holding that the sale 
was, therefore, voidable. The sale, however, 
is good until it is avoided. Defendant 

No. 3 attained majority in 

No action for repudiating the acts of the 
guardian was taken by him within three 
years after attainment of majority under 
Article 44 of the Limitation Act. Defendant 
No 3 could not have instituted such a 
suit after the lapse of three years. Defend¬ 
ant No. J has been in possession of the 
property ever since his purohase. In the 
conveyance in favour of the plaintiff there 
is no reference to the sale by the guardiaD. 

I think the learned Subordinate Judge was 
right in coming to the conclusion that the 
plaintiff is also barred from instituting 
this suit for cancellation of defendant 
No. l’s conveyance, and that he has no 
right to possession without such cancella¬ 
tion. He has also held that inasmuch as 
defendant No. 3 did not take any steps 

to repudiate the acts of his guardian within 
three years it ought to be presumed that 
the sale by his certificated guardian was 
ratified. Mere abstention from taking steps 
may not amount to ratification or acquies¬ 
cence, but it is quite correct that defendant 
No. 3 could not institute a suit to set aside 
the sale having regard to Article 44 of the 
Limitation Aot and he was not entitled to 
possession having regard to the operation of 
Article 28: see Latchiah v. Mukkalinga (3)* 
The plaintiff cannot have any higher rights 

than defendant No. 3, his vendor. 

(2) 21 M. 8; 7 Ind.Dec. (x. a.) 362. 

(3) 30 M. 393; 17 M. L. J. 220; 2 M. L. T.331. 
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The plaintiff in this aotion asked in the 
alternative for refund of the consideration 
money by defendant No. 3. The learned 
Subordinate Judge has held that as there 
is no indemnity clause in the Kobala, 
Artiole 116 is of no avail and that Article 97 
also does not operate in his favour. Artiole 97 
operates from the date of the failure of 
consideration. The sale to tbe plaintiff 
was on the 10th June 1912. Tbe plaint was 
filed on the 27th November 1915. It states 
that when the plaintiff attempted to take 
possession after her purchase, she was ousted 
by the defendants in the month of Pous 
1319 —Deoember-January 1912-1913—but 
there is no finding as to when this took place. 
Under Artiole 97 the date runs from the 
time when the plaintiff was ousted from 
or failed to get possession [ Hanuman 
Kamat v. Hanuman Mandur (4), see 
also Tulsiram v. Murlidhar Chaturbhuj (5).] 
So far as Artiole 116 is concerned, although 
there is no express indemnity in the plaint¬ 
iff’s Kobala, yet under section 55 of the 
Transfer of Property Aot there is an 
implied covenant for possession. Thus 
there was a breaoh in this oase of that 
implied covenant. Defendant No. 3 averred 
that he was in possession when he sold 
the property to the plaintiff and failed to 
give possession. I hold, therefore, that the 
plaintiff’s Kobala being a registered docu¬ 
ment, he had six years under Artiole 116 to 
get compensation. See Arunachala Aiyar v. 
Bamasami Aiyar (6), in which it was 
held that in all registered conveyances 
exeouted after the Transfer of Property Aot 
oame into force, a covenant for title is 
implied by section 55, olause (2), of that Aot 
and that the registered conveyance should 
be read as if it expressly embodied that 
covenant and that breaoh of that oovenant 
is the breaoh of a contract in writing 
registered, within the meaning of Artiole 116. 
I, therefore, hold that the plaintiff is entitled 
to a deoree for compensation for Rs. 40 
against defendant No. 3 with interest thereon 
at 6 per oent. from date of suit. 

The appeal, therefore, is dismissed as 
against defendant No. 1 with costs and 


(4) 19 C. 123, 18 I. A. 158; 6 Sar. F. C. J. 91: 9 
Ind. Dec. <N. b.) 527 (P. C.). 

(6; 26 B.760; 4 Bom. L. JR. 57*. 

10) 26 Ind. Oas. 618; 38 M. 1J71; 27 M. L. J. 517: 
JO M, L. T. 397} 1 L, W, 849. 


decreed as against defendant No. 3 with 
oosts. 

Appeal partly allowed. 


PATNA HIGH COURT. 

Second Civil Appeal No. 657 of 1917 

July 10, 1919. 

Present: — Mr. Justioe Mulliok and Mr. 

Justice Atkinson. 

GANESH RAI and others—Pluntiffs — 

Appellants 

versus 

DEO SARAN AHIR and others_ 

Defendants—Respondents. 

Hindu Law—Joint family-Debt created by decree 
whether illegal or immoral—Necessity, proof of. ' 

A debt created by a decree against a Hindu 
father of a joint family is not an illegal or an 
immoral debt, especially when there is a finding 
that there was legal necessity for incurring the 
debt so created, and it may be recovered from the 
ancestral property belonging to the joint family 
[p. 272, cols. 1 & 2.] J * 

Appeal from a deoision of the Subordinate 
Judge, Shahabad. 

Mr. Baranasi Prasad Jhunjhunwala for 
Mr. Parmeshwar Dayal , for the Appellants. 

Messrs. Bhagwat Prasad and Atul Krishna 
Boy , for the Respondents. 

JUDGMENT. 

Mullick, J. In this oase the pro forma 
defendants Nos. 5 to 7, the fathers of the 
plaintiffs Nos. 2 to 4, having been entered in 
the Record of Rights as in possession of 
a oertain plot of land, defendants Nos. 1 to 3 
sued them for declaration of title, reoovery 
of possession and for mesne profits. That 
suit ended in a deoree for defendants Nos. 1 to 
3 with mesne profits and oosts, and in exeou- 
tion some anoestral property belonging to 
the joint family consisting of plaintiffs Nos 2 
to 4 and defendants Nos. 5 to 7 was attached. 

The plaintiffs thereupon preferred a olaim 
but being unsuooessful they have brought 
the present suit for declaration of their 
right to have the property released from 
attachment. 

The Subordinate Judge has found on 
appeal that the suit was contested by 
defendants Ncs. 5 to 7 bona fide and in the 
interest of the joint family; in other words 
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that there was legal necessity for incurring 
the debts which have been created by the 
decree. 

In second appeal it is contended on behalf 
of the plaintiffs that the debt was illegal 
and immoral inasmuch as defendants N 03 . 5 to 
7, being perfectly aware that they had no 
title to the property, committed trespass 
thereon and thereafter defended the suit 
when in fact there was no necessity for 
defending it. 

Now the balance of opinion seems to 
favour the view that a debt oreated by a 
decree against a father oannot be regarded 
as an illegal or immoral debt The 
authorities are reviewed in the case of Chakouri 
Mahton v. Ganga Pioshud (1), and their Lord- 
ships therein cite a deoision of the Punjab Court 
in Kartar Singh v. llarji Mai (2). The 
following passage in the latter case seems 
to me to put the law very dearly: — 

If the principle of the deoision is 
applicable to a judgment debt as well as 
to a debt voluntarily contracted by the 
father, and the position of the son can be 
in no wise bettered by the oiroumstanoe 
that the original liability has merged in a 
deoree, the son can escape liability only 
upon the ground that the judgment-debt 
is in the position of a debt contracted fcr 
an illegal or immoral purpose. Granting 
that the son may go behind the deoree, 
it is impossible to hold that the debt 
oreated by the deoree is a debt contracted 
for an illegal or immoral purpose, merely 
because the aot from which the obligation 
.to make compensation arose was an illegal 
or immoral aot, or both illegal and immoral. 

It is needless to oonsiuer whether a son 
could be held responsible in a suit against 
himself to compensate a plaintiff, out of 
ancestral property, for the loss occasioned 
to the plaintiff by the illegal or immoral 
aots of his father. The most analogous 
case would be that of a father who had 
voluntarily contracted to compensate the 
person whom he had by a criminal offenoe 
deprived of property. A debt created by 
such a contract could not without an 
utter perversion of language bs styled a 
debt contracted for an illegal or immoral 

(1) 12 Ind. Cas. 6C9; 39 C. 802; 16 0. W. N. 519: 

15 0. L. J. 2*8. 

12) 128 P. B. 1879. 
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purpose; on the oontrary, it would be a 
debt contracted for a highly moral as well 
as lawful purpose, and the oase of a debtor 
enforcing an obligation to pay an aocertained 
sum by way of such compensation stands 
upon at least as sound a basii, though 
the obligation be unwillingly contracted 
under lawful compulsion.” 

In Chakouri Mahton's case (l) as also in 
Gadadhar Ramanuj Das v. Ghana Shyam 
I^as (3) the deoretal debt was held to be 
neither illegal nor immoral because no 
criminal offenoe involving a moral stigma 
had been disclosed. It was not necessary 
m either of these oases to consider the 
wider question whether the Hindu Law 
oeases to operate as soon as the debt 
becomes merged in a deoree. 

But it is dear that even upon the nar¬ 
rower view suggested in Chakouri Mahton’s 
case (1) the defendants oannot succeed, 

The learned Vakil for the appellants, 
however, oontends (hat assuming that the 
debt was neither illegal nor immoral and 
that it was a personal debt incurred by 
defendants Nos. 5 to 7 which tbeir sons are 
liable to pay, the attachment in the 
present oase is illegal during the lifetime 
of these defendants. 

The answer to this is that the lower 
Appellate Court has not merely held that 
the debt was neither illegal nor immoral 
but has gone further and found that it 
was incurred for family necessity. 

The learned Vakil oontends that he i* 
entitled to challenge this finding on the 
ground that it is a mixed question of law 
and faot. Admitting that to be so, in my 
opinion tbe learned Subordinate Judge 
was perfectly correct in his oonolu&ion. 
Having regard to the faot that tbe Record 

of Rights was in their favour the defendants 

Nos. 5 to 7 were fully justified in defending 
their possession; and it is impossible to bold 
in these circumstances that there was do 
bona fides either in entering upon the laod 
or in defending the suit. 

The result is that the appeal is dismiss* 
ed with costs. 

Atkinso.v, J.—I oonour. 

Appeal dismissed. 

(3) 47 lad. Cas. 212; 3 P. L. J. 533. 
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PATNA HIGH COURT. 

Criminal MiscELUNEOUi Case No. 15 of 1919. 

May 7, ‘919. 

Fresent: - Mr. Justice Das. 

BASHIR ALI and others—Accjsed — 

Petitioners 

versus 

EMPEROR —Opposite Party. 

Criminal Procedure Code (Act V oj 1898,1, s 52G — 
Transfer of case—Error of judgment, whether ground 
for transfer—Refusal to supply accused ivith copies of 
confidential documents, effect of. 

The mere fact that a trial Court has committed 
an error of judgment in admitting evidence, is no 
ground for transferring a case from such Court 
[p. 274, oil. l.J 

Similarly, it cannot be said that the trial Court 
entertains any bias against the accused, or that the 
accused should reasonably apprehend that there is 
such bias, if, when addressed by that Court, the 
District Magistrate refuses to produce papers called 
for by the defence on the ground that some are 
missing and that the rest are confidential, [p 274, 
ool. 2.] 

Criminal application for transfer of a case 
from the file of the Sub*Divisional Officer, 
Araria. 

FACTS of the case briefly are that the 
aocused were put upon their trial for an 
offence under section lb 1. Indian Panal Code, 
or in the alternative seotion 409, Indian Penal 
Code, in respect of the discharge of certain 
postal oash certificates of the first Indian 
War LoaD. When the trial commenced, the 
Court allowed the proseoution to examine 48 
witnesses, all of whom deposed to distinct 
offences which the accused were alleged to 
havo committed. The aooused objected that 
the proseoution were entitled to prove only one 
or at most 3 of the offences whioh it was 
alleged they had committed and ought not to 
be allowed to adduoe evidence in a haphazard 
way simply to prejudice the Court against 
the accused, and they prayed the Court to 
direot the proseoution to confine the evidence 
to the items whioh it was intended to make 
the subject-matter of the oharge in the case. 
Upon this the Court pa c sed the following 
order: "At this stage I oannot rule out any 
evidence. The evidenoe objected to is ad¬ 
missible under seotions 14 and 15 of the Evi¬ 
denoe Act and there are several rulings on that 
point.” The trial proceeded and the aooused 
asked for production of the report of the 
C. I. D. Officers as well as the evidenoe of 
witnesses reoorded by Mr. Sircar, who had 

18 * 


enquired into the matter at an earlier stage. 
On this the Court passed the following order: 
"I oannot call for the report of Mr. Sircar, 
as the District Magistrate says that it is 
confidential and oannot be produoed. Under 
section 12.3, Evidense Act, the decision whether 
the report should be produoed or not rests 
with the District Magistrate. Re the state¬ 
ments recorded by Mr. Siroar the prosecu¬ 
tion reports that the papers have been stolen. 
I am not in a position to do anything in 
the matter.” 

Mr. Athar Husain , for the Petitioners, 
argued that the trial Court admitted evi¬ 
denoe whioh was inadmissible under seotions 
14 and 15 of the Evidenoe Aot. I protested 
against this bnt I was overruled. The result 
is that the mind of the trial Court will be 
prejudiced against me when he hears this 
mass of irrelevant evidenoe. 

[Das, J.—But if you are oonvioted, there is 
a Court of Appeal whioh will set the error 
right.] 

Mr. Athar Husain .—Bat I do not want to 
be oonvioted, and my apprehension is that by 
the admission of this irrelevant evidence the 
chances of my acquittal at the hands of the 
trial Court are very much diminished now 
and in the event of my conviction and appeal, 
the Appellate Court will be ohiefiy guided by 
the appreciation of the evidenoe by the trial 
Court, whioh must be prejudiced by the admis¬ 
sion of this evidenoe. My second grievance 
is that I have not been supplied with 
oopies of C. I. D. reports and the evidenoe 
in the enquiry held previous to this trial. It 
was my right to know the nature of the 
information reoeived against me. 

Mr Sultan Ahmad (Government Advocate), 
for the Crown, submitted that even if it be 
assumed that the trial Court is in error in 
law in admitting this evidence, that does not 
show that it is prejudiced against the 
aooused. If this astounding proposition be 
upheld, there will be no end of petitions for 
transfer and the woik of trying Courts will 
be dislocated. As to tbe seoond point, here 
again the trying Court is not to blame in 
the least. It oannot supply the aooused 
with documents which are not in its posses¬ 
sion. 

JUDGMENT.—This is an application for 
transfer of a case from the file of the Sub- 
DivisioDal Magistrate of Araria to the file of 
some other Magistrate subordinate to the 
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District Magistrate of Purnea. Having 
given my most anxious consideration to the 
able arguments advanced by Mr. A'har 
Hasain on behalf of the petitioners, I have 
come to the conclusion that no oase has been 
made out for a transfer. 

It appears that oertain villagers sent a 
petition to one Mr. Duff complaining that 
the petitioners were in the habit of taking 
illegal gratification in connection with their 
official duty. Mr. Duff appears to have 
forwarded the petition to the Sub Divisional 
Officer. Other petitions to the same effect 
were sent to the Postmaster-General and 
Director General of Post Offices. All these 
petitions appear to have found their way to 
the Distriot Magistrate. The Sub-Divisional 
Offioer himself made an enquiry and sent 
his report [together with the petition for¬ 
warded by Mr. Duff to him to the Distriot 
Magistrate. Upon all these informations 
received by the Distriot Magistrate of 
Purnea, he direoted the trial of the petitioners 
in the Court of the Sub Divisional Officer 
of Araria under section 161, Indian Penal 
Code, or in the alternative under section 409, 
Indian Penal Code. 

The first point taken on behalf of the 
petitioners is that though they have been 
put on-trial in respect cf three speoifio items, 
the trial Court has admitted evidence of 
similar but unconnected instances of alleged 
offenoes on behalf of the prosecution in spite 
of the petitioners’ protest. Mr Athar Husain 
says that the petitioners have been seriously 
prejudiced by the reception of this inadmis¬ 
sible evidence, but he very fairly and proper¬ 
ly admits that he oanuot show that in ad¬ 
mitting the evidence, the learned Magistrate 
was unfair or partial in any way. It is a 
problem of some nicety whether evidence of 
similar but unconnected instances is admis- 
sible in a oase where the petitioners have 
been put on trial in respeot of three items 
only, but 1 do not think that I should fetter 
the judgment of the trial Court in any 
manner, specially as it is not suggested that 
in this matter the Court has been in any 
way unfair to the petitioners. The Court 
may have committed an error of judgment 
in admitting the mass of evidence, but an 
error of judgmeut is no ground for a trans- 
fer. 

The next point urged is that the Court 
has consistently refused to give the peti- 


tloners informations relating to their alleged 
offence. The complaint is that the evidence 
recorded by the Sub-Divisional Offioer and 
the^riminal Investigation Department and 
their reports have not been produced in the 
case. It appears that the Court did write a 
letter to the Distriot Magistrate asking him 
if he would produoe the papers called for by 
the defence. The reply of the Distriot 
Magistrate was to the effect that the evi- 
denoe was missing and the reports were con- 
fidential. This may be true or false, but it 
does not show that the Court has any bias 
against the petitioners or that there should 
be a reasonable apprehension in the mind of 
the petitioners that there is suoh bias. I 
express no opinion on the question whether 
the petitioners are entitled to the copies of 
suoh reports. If they are so entitled, the 
failure to furnish them with copies of suoh 
reports would undoubtedly affect their con¬ 
viction, if ultimately they are convicted, bat 
they do not affect the present application. 

One or two other small points have been 
argued but, in my opinion, they are not 
material for the purpose of this application. 

1 would rejeot this application. 

A pplicalton rejected. 


OUDH JUDICIAL COMMI SIONER’S 

COURT. 

Criminal Reference No. 15 of 19 ) 9 . 
April 29, 1919. 

Present Pandit Kanhaiya Lai, A. J. C. 
EMPEROR— Prosecutor 

versus 

RUPA— Accused. 

Penal Code (Act XLY of I860), s. 448 - Criminal 
house-trespass-Annoyance, causing oj—Intention- 
Offence. 

A person, who hus no intention of causing annoy¬ 
ance to any one and takes measures to avoid it 
cannot bo convicted of an offence under section 4t8 
of the Penal Code, even though a feeling of 
annoyance be the inevitable consequence of his being 
found out. [p. 275, col. 1 & 2.] 

A house was occupied, only by the owner and his 
concubine who had au intimacy with the accused. 
The accused entered the house at her invitation in 
the absence of the owner and took measures to conceal 
himself as soon as the owner arrived, who, however, 
arrested him; 
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Held, that the accused was not guilty of an offence 
under section 448 of the Penal Code. [p. 275, col. 1.] 

Reference against the order of the First 
Class Magistrate, Luoknow Distriot, dated 
the 1st March 1919. 

JUDGMENT.—The oomplaiuant is a Lohar 
by caste. He has in his keeping a woman 
of the Kurmi caste. On the 27th February 
1919 at 7 p. m. the complainant returned 
home. The woman asked him to go to the 
liquor shop and have a drink. He replied 
that he would go after taking a betel leaf. 
He lighted a lamp and noticed a cap on a 
oot. He entered the room and saw the 
aooused oonoealed there. He arrested him, 
took him to the Police Station and made 
a report 

The statement of the aooused was that 
he had an intimacy with the woman who 
was in the keeping of the oomplainant and 
had gone into his house on her invitation. 
The woman admitted that she h&d invited 
him. He was tried summarily and oonvioted 
under section 451 of the Indian Penal 
Cooe and sentenced to rigorous imprison¬ 
ment for three months. The learned Distriot 
Magistrate recommends that the oonviotion 
should be set aside, as no lawful marriage 
between the oomplainant and the woman 
who was in his keeping was established. 

It is dear from the oiroumstanoes proved 
that the woman was living with the oom¬ 
plainant as a oonoubine, and that being 
so, it cannot be said that the aooused 
entered the house of the oomplainant with 
the intention of committing an offence, if 
the woman had invited him for immoral 
purposes. The Hindu Law does not forbid 
marriages between different sections of 
the same primary oaste, but in this oase 
there was no proof that any marriage 
ceremonies had been gone through. The 
woman was living purely as a oonoubine 
of the oomplainant and neither section 451 
nor section 498 of the Indian Penal Code 
can be applied to the case. 

It has been suggested that the oonviotion 
may be altered into one for house trespass 
under seotion 448 of the Indian Peual Code. 
But it oannot be said that the intention 
of the aooused in entering the house was 
to oommit an offence or to intimidate, 
insult or annoy the oomplainant or any of 
the inmates. In .fact he oonoealed himself 
as soon as the complainant arrived and was 


anxious that the oomplainant should not 
know of his presence or the objeot with 
which he had oorae. A feeling of annoyance 
may be the inevitable oonsequenoe of the 
discovery, but such annoyance was not his 
objeot. It could not have formed part of 
his primary or secondary intention. In 
■Jiwan Singh v. Emperor (1) an entry in 
the house of the oomplainant with the 
intention of having illioit intercourse with 
his widowed sister was held to amount to a 
oriminal trespass, inasmuoh as the particular 
objeot oould not be attained except by 
oausing great annoyance to the owner of 
the house, if the entry was discovered. An 
intention to oause annoyanoe by a oertain 
aot is, however, inconsistent with an intention 
to do it stealthily or to oonoeal it by every 
possible means. In fact as pointed out in 
Queen-Empress v. Rayapadayachi (2) and 
Gaya Bhar v. Emperor ( 6), a trespasser who 
commits an act, knowing that that aot, 
if discovered, was likely to oause annoyanoe 
does not necessarily do it with that intention. 
He undertakes a risk according as the 
possibility of the disoovery may be near, 
slender or vary remote. If the disoovery 
is probable as where there are other inmates 
in the house or reasonably oertain, he may 
be presumed to have intended the inevitable 
or natural oonsequenoes of what he was 
doing. In Balma'tand Ram v. Qhansamram 
(4) and Mulla v. Emperor (5) suoh an 
intention was presumed. In Emptxor v, 
Lakshman Ragunath (tj) and Sellamuthu 
Servaxgaran v. Pallamuthu Karuppen (7) the 
intention was treated an inference of law 
resulting from the doing of an aot and the 
circumstances attending it. Here the tres¬ 
pass was committed in the absence of the 
owner from the house on the invitation of 
his oonoubine. There was no other inmate 
in the house, whose modesty or privacy 
oould have been invaded. The aooused 
effectively oonoealed himself before the 

(1) 17 P. R. 1903 Cr ; 32 P. W. R. 1908 Cr, 8 Cr. L. 
J. 438. 

V2J 19 M. 210; 1 Weir 537; 6 Ind. Doc. (n. a.) 872. 

(.i) 35 lud. Cas. 979; 38 A. 517; 14 A. L. J. 719; 17 
Cr. L. J. 419- 

(4; 22 C. 391; 11 Ind. Dec. (n. a.) 262. 

(Sj 29 Ind. Cas.67; 37 A. 395; 13 A. L. J. 625; 16 
Cr. L. J. 435. 

(6j 26 B. 558; 4 Bom. L. R. 230. 

(7l 9 Ind. Caa. 152; 35 M. 186; 21 M. L. J. 161; 9 
M. L. T. 283; 12 Cr. L. J 30. 
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owner entered in the house and was only 
discovered by ohanoe and an intention to 
insult or annoy the owner cannot, in the 
circumstances, be presumed. 

The reference is aecepfed and the aooused 
acquitted of the offenoe oharged. His bail- 
boBci will be discharged. 

Reference accepted. 


PATNA HIGH COURT, 
t riminal Revision No. 153 of 1919 

June 23, 1919. 

Present: — Mr. Justice Mullick and 
Mr. Justice Jwala Prasad. 

HART SINGH and others — 
Petitioners 

versus 

KANCHAN MAHTO— Opposite 

Pakty. 

p enul Code (Act XLV of \W), s . 430 -Mischief- 
Guilty knowledge, whether necessary— Riparian owner* 
rights oj y extent of. 


Guilty linowJcdg 0 is essential to a conviction fo 
the offence of mischief, and, in the absence of air 
consideration or discussion of the circumstance' 
ana the reasonableness or otherwise of the act o 
an accused person, it is impossible to uphold i 
conviction for that offence, [p. 278, col 2.1 

A riparian proprietor can only take for the pur 
pose of irrigation so much water as is neoessan 
without materially diminishing what is to be alfowec 
to descend, and the quantity of water that can b< 
abstracted and used without infringing that essentia 
condition must in all cases be a question of circum- 
stances, depending mainly upon the size of th( 
stream and the proportion which the water taker 
bears to the entire volumo [p. 278, cols. I 2 ] 

Criminal revision against the order of th( 
District Magistrate. Mongbyr, dated the 24tb 

in appeal the ecu 
vioticn aDd sentence passed on the petitioner 

by the Sub Deputy Magistrate, MoDgbyr 

dated the 4th April 1919. * 

FACTS of the case appear sufficiently from 

the judgment of the District Magistrate, 
which was as follows:— 

“This appeal is preferred against the 
oonviotion by Haulvi Shah Ahmad Haseain 
Sab-neputy Magistrate, of the aooused ande.’ 
seotion 430, Indian Penal Code, for throwing 
a bund aorosa a river oalled the Bagra and 


thus oansing wrongful loss by the diminution 

ot water for agricultural purposes to the 
complainant. 

The faot of throwing the bund across the 
river i 3 admitted and the question arises 
w ether this is a wrongful act on the 
aooused s part or not. The river Bagra 
rises in certain low hills which are an off- 
shoot of the Kharagpore hills in Pergana 

r f, r01 n 6 Said Per £ anna being the property 
° . 6 ^oaili Estate. After passing through 

various villages of this estate, it runs into 

eiganna Haveli Kharagpore whioh is the 
property of the Darbhanga Raj. the river 
forming the eastern boundary of the Perganna. 

is also admitted that from where the 
r.verenters Perganna Kharagpore the villagers 
° t ie Banaili Estate have no right to draw 
o water for irrigation, though in fact the 
estate runs along the eastern bank of the 
river. 1 he question is, whether the villages 
cf the BaDaili Estate have any right to take 
water for irrigation above this point where 
t ie land on both sides belongs to the Banaili 
Estate or to its tenure ho'derp. The only 
real evidenoe brought forward on this point 
consists in the judgment by the Assistant 
Settlement Officer during the last Sarvey aud 
Settlement operations regarding the boundary 
between Perganna Haveli Kharagpore and 
Perganna Sahroi. Though the point in issue 
in that case was merely the boundary between 
these two Pergannas, the question of tbe 
irrigation rights in the river formed a very 
important factor in the case and tbe ODly 
conclusion to be drawn from the Assistant 
battlement Officer’s judgment is that 
the Banaili Estate bas had no right to 
draw cff water from the river above the 
point where it enters the Darbhanga Raj. 

I bis is not so contrary to the principles of 
justice as it sounds, for these petty hill 
streams contain very little water and if the 
Banaili Estate had the right to take up the 
water afcnve, no water whatever would 
reach the villages of the DarbhaDga Raj. 
Further the two Pergannas were up till 
above 1840 in the possession of tbe same 
family, the Rajas of Kharagpore, aod no 
doubt up to that time there was no dispute 
whatever. The irrigation right of PergaDna 
Sahroi was the first to be alienated, and it ie 
reasonable to suppose that some arrangement 
was come to at that time between the 
Banaili and the Kharagpore Estates as to whioh 
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should tak9 the water. The essential point 
in the subsequent litigation is the judgment 
of the High Court, which is described in the 
judgment of the Assistant Settlement Officer 
but whioh has not been placed before me a9 
it should have been. But on the whole I think 
the evidence on the reoord justifies me in 
finding that the villagers of the Banaili Estate 
have no right to draw off water for irrigation 
purposes from this river. 

This being so, it is dear that the aooused 
have been rightly oonvioted and even if one 
acoepts their version of the case, they took the 
hulk of the very scanty supply of water and 
in so doing they must have known that they 
would cause loss and in view of the well- 
known rights of the oase, wrongful loss to the 
inhabitants of the Darbhanga Haj villages. 
The sentences are not exoessive. I anoording* 
ly uphold the oonviotions and sentences and 
dismiss the appeal.” 

Messrs. Manuk, Jayaswal and L.M. Ganguly, 
for the Petitioners. 

The Assistant Government-Advocate, 
Messrs. Purnendu Narayan Sinha and Mur art 
Frasad, for the Crown. 

JUDGMENT. 

Mollick, J.—This application for revi¬ 
sion arises out of a dispute regarding irri¬ 
gation rights in a natural stream oalled 
the Bagra, whioh flows northwards from 
the Kharagpore hills and passes at one 
stage of its course through PerganDa Sahroi, 
which belcrgs lo the Baja of Banaili. 

In this portion the villages both on the 
right and left bank of the river are in 
the possession either of the Baraili Raj 
itself or in that of the Mokararidars of 
the Banaili Raj, and those claiming under 
the Mokaiaridars. 

The river then leaves Perganna Sahroi 
and enters Perganna Haveli Kharagpore, 
whioh is the property of the Maharaja of 
Darbhanga. 

It has been found as a faot that as 
soon as it enters this Perganna, the bsd 
of it lies wholly within the boundaries of 
that Perganna and that the villages on 
its east bank appertaining to Perganna 
Sahroi have no olaim to any portion of 
the bed of the river. 

In October last the Mokararidar and 
his tenanto put up a band aorose the 
river at a place oalled Jamhat and by 
cutting a ohannel from the eastern bank 


of the river irrigated oertain villages belong, 
ing to the Mokararidar. 

Thereupon a tenant of a village upon 
the bank of the river in that portion 
whioh flows through Perganna Haveli filed 
a complaint before the Magistrate charg¬ 
ing the Mokararidar and his tenants with 
mischief under section 430, Indian Penal 
Code. 

The result was that the aooused were 
oonvioted and sentenced to a fine of Rs. 25 
eaoh. 

The learned Sub Deputy Magistrate who 
tried the case found that the Mokararidar 
had no right to use any of the water of 
the stream for irrigation purposes anywhere 
above the point at whioh the river 
entered Perganna Haveli Kharagpore and 
that the construction of the bund was 
made with the intention of causing wrongful 
loss to tho lower riparian proprietors. 

On appeal the learned Distriot Magis¬ 
trate ha9 affirmed that finding, but in 
the oonoluding portion of his judgment 
he 6ays that even if the version given by 
the aooused is true they are guilty of 
mischief, beoausethey have taken the bulk 
of the water in the stream.” 

The case for the aooused in the trial 
Court w as that the stream had two branohes 
one of whioh alone they had obstructed 
and that their user was, having regard 
to the nature and oiroumstanoes, reasonable 
and sanctioned both by Common Law and by 
prescription. 

There is no finding by the trial Court 
on ary of these points. But the oon- 
viotion proceeds mainly upon the finding 
that the Banaili Raj had no right what¬ 
ever to take water for irrigation purposes 
from the river at all. 

The learned Sub-Deputy Magistrate and 
the learned Distriot Magistrate have both 
based their decisions upon a judgment of 
the Assistant Settlement Offioer given in 
1907. 

Now if this deoision were oorreot, it 
would probably be easy -to say that the 
aooused oould not have had any bona fide 
belief that they were entitled to use the 
water at Jamhat. But I am unable to 
Ree from the judgment of the Assistant 
Settlement Offioer that there was any 
clear finding that the bed of the river 
above the point at whioh it enters Per* 
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panca Haveli was the property of the 
Maharaja of DarbbaDga, or that the Raja 
of Banaili had no right to exercise bis 
rights as a riparian proprietor over any 
portion of it. 

The Assistant Settlement Officer was 
concerned to deoide the boundary between 
certain villages lying on the west in 
Perganna Haveli, and on the east in 
Perganna Sahroi, and he came to the 
conclusion that as in the Revenue Survey Map 
the river was within the former Perganna, 
the Maharaja of Darhhanga had a better 
title than the Raja of Banaili to the whole 
of it. 

In order to support his decision upon 
the question of title with regard to this 
pcrtion of the river, the Assistant Settle- 
ment Officer went into the question of 
irrigation rights, and he found that the 
tenants of the Banaili Raj were not 
entitled to exercise any of the rights of 
riparian proprietors in respeot of this 
portion. But I oannot find aDy dear 
finding that in respeot of every other 
portion of the river the Maharaja of 
Darbharga and he alone was entitled to 
exercise irrigation rights to the exclusion 
of other riparian owners. 

Therefore, in my opinion, in the absence 
of aDy authority for holding that in 
regard to that portion of the river whioh 
is now in dispute the riparian owners 
have lost their rights, it seems to me 
• hat the case must be judged upon the 
Common Law of this country. 

The case as to prescription has not 
been established, but it certainly has to 
be shown that the aooused are not entitled 
to exeroiee the ordinary rights whioh are 
enjoyed by riparian owners in this country 
in respeot of natural streams flowing past the 
lands oooupied by them. 

The law in this respeot has been laid 
down in a number of rulings of whioh 
it is necessary only to cite Delbhadir 
Pershad $tngh v. Sheikh Barkat Ali (1). 

Their Lordships in this case approve 
of the general principle that a riparian 
proprietor oan only take for the purpose 
of irriga'ion so much water as is D eoes- 
sary without materially diminishing what 
ie to be allowed to descend and the 
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quantify of water that oan be abstracted 
and used without infringing that essential 
condition must in all cases be a question 
of oircumslances, depetding mainly upon 
the s:ze of the stream and the propor- 
ticn which the water taken bears to the 
entire volome. And Mookerjee, J., oites 
in support an American oase, Harris v. 
Harrison (2), in whioh occur the following 
observations: — 

“a 

A ripauan owner is entitled only to 
the reasonable use of natural water for 
irrigating his land, although suoh use may 
appreciably diminish the flow down to the 
lower riparian proprietors; the larger the 
number of riparian proprietors whose rights 
are involved, the greater the difficulty of ad¬ 
justment; the length of the stream, the volume 
of water in it, the extent of each ownership 
along the banks,the character of the soil owned 
by each contestant, the area sought to be 
irrigated by eaoh—all these and many other 
considerations must enter into the solution of 
the problem, but one principle is surely estab¬ 
lished, namely, that no proprietor oan absorb 
all the water of the stream so as to allow 
none to flow down to his neighbour. ” 

In this case there is no finding by the 
ti ial Court that, the aooused have absorbed 
the whole of the water. The learned 
District Magistrate does find that the 
aooused have absorbed the bulk of it, but in 
the absenoe of any consideration or discus¬ 
sion of the oiroumstanoes and the reason¬ 
ableness or otherwise of the user made by 
the accused, it is impossible for us to say 
that they acted with that guilty knowledge 
whioh is essential to a oonviotion for the 
offence of mischief. Indeed the Courts below 
appear to have been mainly influenced by 
their decision that no part of the water 
could legally be used by the aooused. In 
our opinion this finding is not based upon 
any legal evidence, and, therefore, the con¬ 
victions and sentences must be set aside. 
The fines, if paid, will be refunded. 

Jwai a Prasad, J. — I agree. 

Convictions set aside. 

(2) 93 .fornia 676; 29 Pacific 326. 


(1) 11C. W. N. 85; 4 C. L. J, 370, 
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ALLAH ABAD HIGH COURT. 

Criminal Revision No. 335 op 1919. 

July 8, 1919. 

Present: —Mr. Justice Walsh. 

KADHORY AND ANOTHER — APPLlC INTS 

v mus 

EMPEROR —Opposite Party. 

Government of India Act (5 6 Geo. V, C. 6U, s. 

107— Criminal Procedure Code (Act V of 1893J, s. 435 
— Munsif, order by, calling upon party to show cause 
why he should not he committed for contempt of Court ' 
— Revision—High Court , power of interference of — 
Contempt of Court—Proceeding described as contrary 
to late , whether contempt. 

Although the Court of a Munsif is not an inferior 
Criminal Court within the meaning of section 435 
of the Criminal Procedure Code, the High Court 
has ample power under section 107 of the Govern¬ 
ment of India Act to entertain an application for 
revision of an order made by a Munsif in a pro¬ 
ceeding in which a suitor is called upon to show 
cause why he should not bo committed for contempt 
of Court, [p. 280, cols. 1 & 2.] 

An application was made to a Munsif by a Vakil 
on behalf of certain minor plaintiffs to set asido 
an order dismissing their suit in default, the said 
order being described in the application as one 
“against rules and against law.” The Munsif 
stigmatised this as contempt of Court and issued 
notice to the minors to show cause why they should 
not bo committed for contempt of Court in respect 
of the application. On an application "made to the 
High Court in revision: 

Held, that there was nothing in the application 
for restoration to which exception could possibly bo 
taken, [p. 280, col. 1.] 

Criminal revision against the order of 
the Munsif, Mainpuri, District Etawab, dated 
the 21st May 1919. 

Mr. Tima Shanker Bajpai , for the Appli¬ 
cants. 

The Assistant Government Advooate, for 
the Opposite Party. 

JUDGMENT.—In this case the Munsif of 
Etawah was holding his ordinary Court on 
a certain Friday, the 2nd of May 1919. It is 
alleged, and not denied, that he announced 
that miscellaneous oases only would be 
taken that day and the following day, 
whioh was a Saturday. Certain minors 
represented by their guardians were plaintiffs 
in a suit pending in the Court. They were 
represented by a Vakil and after waiting 
until 4-30 P. m. they left the Court. 
The ordinary sitting of the Court is 
10-30 A. m. to 4 p. m. and speaking from my 
limited experience of this oountry, I should 
say that anybody who began a civil case 
after 4-30 p. m, in the month of May would 


be extremely foolish, and that the parties 
engaged would have a right to objeot. Next 
day the plaintiffs’ Vakil discovered that 
the oase had been dismissed for default. 
The Munsif has not condescended to explain 
what this means, why fhe case was oalled 
on and what the default was, for whioh it 
was dismissed It is obvious on the faots 
before me, unless there is a great deal 
more behind it, that lhat is an improper 
order whioh ought to be set aside. And 
if it came before me, it would certainly 
be set aside in revision. It may be that 
there is some reason for it, but whether 
there be, or whether there be not, the Vakil, 
finding what had happened, did what it 
was his obvious duty to do, indeed the 
minimum whioh he oould do on behalf of 
his oliet.ts; he applied for restoration. All 
I know is that on that first application 
no order was made and a seooud application 
was put in asking for a day to be fixed 
for the new hearing. Here again 1 am left 
entirely in the dark so far as the Munsif’s 
view of the oase is concerned, because 1 
do not know whether he refused to restore 
it and if so why, or whether he has made 
any order, or was willing to make any 
order, restoring the oase to his pending file. 
But upon these applications he preoeeded 
to pass an order whioh really is one of 
the most remarkable orders I have ever 
read. He treats the applications made to 
him to restore the suit to his list as 
having been utilised as a vehicle for 
criticising and threatening him and, having 
rightly remarked that if he, the Judge, had 
neglected his duty he must be dealt with 
elsewhere, he proceeded to stigmatize the re¬ 
marks and so-called threats as “contempt of 
Court” and gave notioe to the minors to show 
oause why they should not be committed for 
contempt of Court in respect of an application 
whioh had clearly been made on their behalf by 
their Vakil, and asked the Vakil for an 
explanation. I am inolined to think that 
whatever the contents of the application, 
the Munsif oould no: have made the order 
he did; but except that an expression is 
used Ln the application whioh is somewhat 
oumbersome and foroible for describing the 
order dismissing the suit whioh was objeoted 
to, but whioh is not unusual or unfamiliar 
in style having regard to the language 
frequently used in pleadings in the Mufassil, 
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there is nothing in the application to 
whioh exception oan possibly be taken. 
The expression to whioh I have referred 
is to the following effect, that the order 
whioh had b=en made the day before, and 
whioh was objected to, was “against rale 3 
and against law.” I really do not know 
what the Mansif mesnt by what he said. 
It is one of the commonest groands adopted 
in a memorandnm of appeal objecting to 
a decree or an order to say that it is 
contrary to rale or that the decision is 
contrary to law, and the oodes in this 
ooantry in more than one place speak of 
matters being contrary to some rale having 
the force of law, and how an application 
based upon the ground that the previous 
order of the Court had been contrary to 
rule, or contrary to law, oan be regarded 
as a threat or as improper, I am at a 
loss to understand. People sitting to 
administer justice and to hear theoomplaints 
of contending parties and alleged grievances 
of all sorts and kinds whioh come iuto 
Courts of Law, and liable to have their 
own decisions challenged, and sometime 
severely oritioised, in the Courts of Appeal, 
must not be too thin-skinned. If the 
Munsif really thought that the Vakil had 
said anything in the application beyond what 
the oooasion demauded, the proper course 
was for him to deal with the application on 
the merits, and to communicate privately 
with the Vakil as to any personal matter 
whioh he thought arose. As a matter of 
fact I oannot see that there was anything 
personal in the application from 6rst to last, 
and it is extremely unfortunate that the 
Munsifs should from time to ti ne somewhat 
impetuously jump to the conclusion that some 
offenoe is meant where none is intended. 
The order is a perfectly childish one and must 
be quashed. 

Under what jurisdiction precisely this 
Court has power to quash it is a matter 
whioh may be open to argument. I do 
not -think it really matters beoause it is 
an order whioh, if brought before this Court 
in any reasonable form, is bound to be 
set aside It has been admitted as a 
orirni.al revision by a very experienced 

of u bn ‘ there is a 

dimoulty about that inasmuch as the Munsif 

n not an inferior Criminal Court within 

the meaning of section 435. It might be 


held to be a case deoided by the MudsiT 
from whioh thers was no appeal within 
the meaning of section 115, Civil Proce¬ 
dure Corip, being a decision of his upon the 
application made to him on the 3rd of May so 
as to entitle this Court to interfere in civil 
revision. But the matter having been brought 
bafora the Clark, it matters nit how, I have 
not the slightest doubt that this Court 
has power under section 107 of the Govern¬ 
ment of India Aot, if under no other 
seotion, to ravki the order whioh I make. 

Order quashed. 


PATNA HIGH COURT. 

Criminal Revision No 16 op 1919. 

June 23, 1919. 

Present: — Mr. Justice Atkinson. 
SUKHDEO MISSIR— Petitioner 

versus 

MOMOOLAL S ^HU —Opposite Party. 

Criminal Procedure Code (Act V of 189s), s. 195— 
Sanction to prosecute , application for—Notice to 
accused, whether necessary — Failure to give notice, 
effect of — Proceedings, validity o f . 

Although the issue of a notice to the accused is not 
legally essential to validate a sanction granted 
under section 195, Criminal Procedure Code, neverthe¬ 
less in common moral propriety it is desirable, as 
a matter of practice and prudence and in common 
fairness, that a person who is sought to be prosecuted 
should have notice of the fact that an application 
has been made for his prosecution under the pro¬ 
visions of that section, and it is in accordance with 
the traditions of the administration of justice that 
such person should bo permitted to show cause 
against the grant of sanction for his contemplated 
prosecution, but an omission to give suoh notice is 
not an illegality which would wholly vitiate an 
order granting sanction, [p. 281, cols. 1 & ?.] 

Criminal revision against the order of the 
District Magistrate, Purneab, dated the 7th 
January 1919, granting sanction to.prose- 
oute the petitioner under section J95 (tf)» 
Criminal Procedure Code. 

Mr. S. P. Varma, for the Petitioner. 

Mr. A. Majii, for the Opposite Party. 

JUDGMENT.—The petitioner Sukhdeo 
Missir seeks in this application to have the 
order of the District Magistrate of Purnea, 
dated the 7th January 1919, set aside. 

The order of the District Magistrate wa9 
an order under seotion 195 of the Code of 
Cri ninal Procedure granting sanction for 
the proseoution of the petitioner with another 
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under section 211 read with section 109 of the 
Indian PeDal Code. 

It appears that the petitioner and one 
Mahabir Saha instituted a Ruit against one 
Manoo Lai Saha for wrongful confinement 
and extortion of money. The suit was dis¬ 
missed and Monoo Lai Sahu applied to the 
learned Sub Deputy Magistrate who tried 
the oase for sanotion to prosecute Mahabir 
Sahu and Sukhdeo Missir under section 211, 
Indian Penal Code. 

The learned Sub Deputy Magistrate on 
the 23rd November 1918 declined to grant 
the sanotion applied for. Accordingly Monoo 
Lai Sahu applied to the District Magistrate 
cf Purnea for sanotion to prosecute the 
petitioner and Mahabir Sahu; and the 
learned Magistrate, by the order to whioh 
I have referred, granted the sanotion in the 
form requested by the petitioner before him. 

The learned District Magistrate, however, 
passed the older of the 7th January 1919 
without serving any notice upon the parties 
to be affeoted thereby requiring them to 
show cause why euoh sanotion should not be 
granted. 

Strictly speaking, in my opinion on the 
true interpretation of section 195 of the 
Code of Criminal Procedure the service 
of a notice upon the person against whom 
a sanotion to prosecute is applied for is 
not essential as a legal necessity to validate 
a sanotion granted by the authorities specified 
in seotion 195. 

The trend of authority seems to be in 
favour of this view. The rulings in support 
of this conclusion are reported as Queen Em¬ 
press v. Sheik Beari (1), Qovindu, In the 
matter oj (2), Mangar liim v. Behaii (3), 
lnayat Ali v. Mohar Singh (4), Bal Qangadhar 
Tilak , In re (5), Emperor v. Tabarak Zaman 
Khan (o) and Krishnanund Das v. Hari 
Bera (7). 

No doubt although notice is not legally 
essential to validate a sanotion granted 
under seotion 195, nevertheless iu common 

moral propriety it. is desirable as a matter 

(1) 10 M. 232 (P. B.'; 2 Weir 181; 3 Ind. Dec. 
(n. s.) 914. 

(2) 26 M. 692; 2 Weir 297. 

(3) 18 A. 368; A. W. N. (1896) 113; 8 Ind. Dec. 

(n. s.) 945. 

(4) 28 A. 142; A. W. N. (1905) 231; 2 Cr. L. J. 598. 

(5) 4 Bom. L. R 760. 

(6) ?0 A. 52; A. W. N. (1937) 288; 4 A. L. J.790; 6 
Cr. L. J. 396. 

(7) 12 C. 68 (P. B.); 6 Ind. Dec. (n. b.) 40. 


of praotioe and prudence and in common 
fairness that a person who is sought to 
be prosecuted should have notioe of the 
faot that an application has been made for 
his prosecution under the provisions of 
seotion 195, Criminal Procedure Code, and 
it is in accordance with the traditions of 
the administration of justice that suoh 
person should be permitted to show oause 
against the grant of sanotion for his contem¬ 
plated prosecution. 

The learned District Magistrate failed 
in this oase to give the petitioner notioe 
of the application for sanotion made to 
him; but, in my opinion, that omission, 
although it may have been improper, was 
not an illegality whioh wholly vitiated his 
order, sanctioning the proseoution of the 
petitioner for an offenoe under seotion 211, 
Indian Penal Code. 

Monoo Lai Sahu instituted criminal pro¬ 
ceedings against the petitioner and Mahabir 
Sahu on the 15th March 1919 under seotion 
211 read with seotion 109 of the Indian 
Penal Cede. 

The petitioner was arrested owing to his 
non-appearance under a warrant and brought 
before the Court. The petitioner alleges 
that this was the first time that he became 
aware that sanotion for his proseoution had 
teen granted. The petitioner was admitted 
to bail and from time to time thereafter 
he seemed to reoognise that the Criminal 
Court was legally and properly seised of 
the proseoution against him, because he 
applied from time to time for adjournments; 
and it was cot until the 14th of May that an 
application was filed by the petitioner asking 
for time, when for the first time he expressed 
bis intention to apply to the High Court to 
quash the order sanctioning his proseou¬ 
tion dated the 7th January 1919. Even- 
tually on the 27th May the petitioner appli- 
ed to two Judges of this Court, who directed 
that notioe should issue with a view to 
setting aside the order of the Distriot 
Magistrate and staying proceedings in the 
oriminal matter pending the disposal of this 
application. 

In my opinion to grant this petition 
would serve no useful purpose. If indeed, 
the sai o^ion had b9en granted owing to 
some technical legal error, I would have 
yielded to the argument of Mr. Varma. 
However, inasmuch as only a mor$l impro- 
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priety in the manner and method of pro¬ 
cedure has been committed, I do not feel 
justified now, having regard to the very 
great lapse of time that has taken plaoe, 
in staying the oriminal proceedings that 
have been instituted from continuing, by 
setting aside the order sanctioning the 
petitioner’s proseoution. In my opinion the 
petitioner acquiesced in the order that was 
made and between the 6th of April and 
the 14th of May he never suggested directly 
or indireotly that any infirmity attaohed to 
the order of the learned Distriot Magistrate. 

The petitioner seeks to justify his delay 
in applying to this Court from the 6th 
of April to the 27th May on the ground 
that he was seriously ill. Beyond this loo«=e 
and general statement referred to in the 
petition and corroborated by the affidavit 
to the petition, there is no evidenoe to 
show what was the ailment the petitioner 
was suffering from, nor has any medioal 
evidenoe been adduoed to show that the peti¬ 
tioner was in fact ill. 

Giving due consideration to the various 
topics addressed to me by the learned 
Counsel appearing on behalf of the petitioner, 
I am fatisfied that this is not a proper 
case in whioh I fhould *et aside the order 
sanctioning the petitioner’s proseoution. Ao- 
oordingly 1 refuse this application. 

Ordtr set aside . 


PATNA HIGH COURT. 

Criminal Revision No. 86 of 1918, 

May 14, 1918. 

Present'.— Justice Sir Ali Imam. Kt. 

D. SUiNDER- Accused—Petitioner 

»ersus 

EMPEROR— Opposite Party. 

Penal Code (Act XLV of\8f0),s. 182— Criminal 
Procedure Code (Act V of J898,), s. 195 —Letter to 
District Magistrate containing imputations as to 
conduct of enquiry by Sub-Inspector of Police—Report 
as to falsity of allegations contained in letter, whether 
sufficient material for sanction—Sanction to prosecute 
when to be granted. ' 

A sanction under section 195 of the Criminal 
Procedure Code must be based on materials on the 
record before the Court. Where there is nothin* 
to show that the information given by the accused 
was false to his knowledge or that ho believed it 
to be false, no sanction for prosecution for an offence 
under section 182, Indian Penal Code, should be (riven 
[p. 2k8, col. 1.] ° en * 


Rule calling upon the Distriot Magis¬ 
trate, Mongbyr, to show oause why 
the trial proceedings of the accused under 
seotion 182, Indian Penal C:de, in pursuance 
to sanction under seotion 195, Criminal 
Procedure Code, be not quashed or in the 
alternative the oase be transferred to the 
file of some other Magistrate. 

FACTS of the oase are fully set out in 
the judgment of Imam, J. 

The first letter from Mr. Sunder was as 
follows:— 

No. 1815. 

From 

Donald Sunder, Esqr., F.L.3., F.R.G.S., 

Sub-Manager, Raj Darbhanga, Haveli 

Kharagpur. 

To 

H. T. S. Forrest, Esqr., I.C.S., 

Distriot Magistrate, 

Monghyr. 

Haveli Kharagpur, dated the 12th 

September 1917. 

Sir, 

I am directed to inform you as follows:— 

2. A Mela is held tveiy leap year at Rishi 
Kund hot springs whioh are within Per- 
gana Haveli Kharagpur, whioh is the pro¬ 
perty of the Darbhanga Raj. The boundary 
between the lands belonging to the Dar- 
bbanga Raj and the lands belonging to the 
Banaili Raj runs to the east of the hot 
springs. This boundary was determined by 
Mr. D. J. Maopbereor, c. I. e., Commis¬ 
sioner of the Bbagalpur Division, and was 
laid down under his orders by tte Survey 
of India Department on the 31 et January 
1908. The entire boundary is marked by 
masonry pillars as will be seen from the 
trace map, whioh has been copied from 
the original map, herewith enclosed. The 
lands which are west of the boundary line 
belong to Darbhanga. Raj. The lands which 
lie to the east of the boundary line belong 
to the Banaili Raj. The Malamas Mela 
is being held this year whioh is leaj? 
year. It began on the 19th August 1917, 
it will olose on Sunday next, the 16th Sep¬ 
tember. When the Mela began, there was 
correspondence between the Darbhanga Raj 
and the Banaili Raj in which it 
mutually agreed that each Raj and their. 
Amlas and servants would keep on their 
respective sides of the boundary line. This 
agreement has been strictly adhered to and 
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no dispute, quarrel or misunderstanding of 
any sort has ooourred. From the 19th 
August up to the present no disturbance of 
the public tranquillity has ooourred. There 
has been absolute peaoe in the plaoe. 
But I regret to bring to your notioe that in 
oonsequenoe of the improper proceedings of 
the Sub Inspector in oharge of the Kbarg- 
pur Thana at Rishi Kund yesterday, it is 
feared that there will be a disturbance of 
some sort on Sunday next, the 16th Sep¬ 
tember 1917, and that trouble and annoy- 
anoe will arise. 

3. Last month the Mahant of Burha- 
nath temple, which is in Bhagalpur, sub¬ 
mitted a petition to the Maharaja Bahadur 
of Darbhanga asking that he may be permit¬ 
ted to sit within Darbhanga Raj lands on 
the west side of the boundary line and do 
Pujas there; but it was considered inex¬ 
pedient to allow him to do so, and he was 
so informed. He has kept away from Dar¬ 
bhanga Raj lands up to the present and 
has not given trouble of any sort, 

4. But yesterday the Sub-Inspeotor of 
Kharagpur Thana visited Rishi Kund and 
called up some of the Darbhanga Raj 
servants and peons who are on duty there, 
saying that he had oome to enquire into 
allegations contained in a petition whioh the 
Mahant has filed at Monghyr. I am informed 
that the Sub-Inepeotor lost his temper 
and beoame violent, threatening and in¬ 
timidating the Darbhanga Raj servants, 
although he was repeatedly assured that 
there had been no breach of peace of any 
sort and that everything is perfectly quiet 
in the plaoe, also that the representatives of 
eaoh Raj are keeping to their own side of the 
boundary. The Mahant also confirmed this. 

5. Not withstanding this, however, the Sub- 
Inspeotor, I am told, has arranged to help 
the Mahant with reference to his petition, 
and I learned that he will again visit 
Rishi Kund springs on Saturday next, the 
15th September, and try to forcibly put the 
Mahant in possession of them on Sunday 
morning. I am further informed that the 
Mahant himself is arranging for men of 
bad character to attend on Sunday morning 
and disturb the publio tranquillity and, with 
the help of the Sub-Inspeotor, obtain foroible 
possession of the hot springs, in lands whioh 
belong to the Darbhanga Raj. 

0 , Therefore, in order that this may not 


occur I am directed not only to bring the 
matter to your notio-, but also to ask you 
to kindly cause immediate orders to be 
Fent to the Sub Inspector of Kharagpur 
Ihana ordering him to refrain from visiting 
Rishi Kund on Saturday and Sunday next, 
the 15th and the 16th September. I am also 
instructed to ask you to kindly depute some 
responsible Polioe Officer from the Sadar 
to be present at Rishi Kund on Saturday 
and Sunday next to see that there is no 
disturbance of any kind. And I am fur¬ 
ther instructed to ask that, if it be possible, 
a Deputy Magistrate or other Gazetted 
Officer may be deputed to attend and see 
that there is no breaoh of the peace by 
the Mahant at the instigation of the Sub- 
Inspeotor of Kharagpur Thana. 

7. I am to say that the Darbhanga Raj 
will be exceedingly obliged for any help 
that you may be pleased to give for avert¬ 
ing any breaoh of the publio trarquillity 
under the encouragement and with the 
passive help of the Kharagpur Police Sub- 
Inspeotor and I am further to inform you 
that all travelling and ether expenses 
connected with the deputation of the officers 
herein asked for will be gladly paid by the 
Darbhanga Raj and on its behalf by the Raj 
Pleader at Morghjr, Babu Upendra Chandra 
Panerjee, who has been ordered to do so. 

I have the honour to be, 

Sir, 

^ our most obedient servant, 
fSd.) D. Sunder. 

Sob Manager, Raj Darbhanga, Haveli 

Kharagpur. 


The second letter of Mr. Sunder was as 
follows:— 

From 



Donald Sunder, Esqr. f.l.s , k.r q.s., 

Sub-Manager, Raj Darbhanga, Haveli 

Kharagpur. 



H. T. S. Foirest, Etqr , i.e.s., 

District Magistrate, Morghyr- 
Haveli Kharagpur, dated the 19th 

September 1917. 


I have the honour to thank you for 
your letter No. 3193 J, dated the 14th Sep- 
tember 1917, and in reply to the enquiry 
made therein to say that my letter No. 
1815 of the 12th September 1917 


was 
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written under the authority of the Hon’ble 
Maharaja Bahadur nf Darbhanga. 

2. 1 also wish to thank you for your 
kindness in sending a guard of one head 
constable and 8 oonstables to Risbi Kund 
on Sunday, the lGth September 1917. 
They did their duty and no disturbance' 
occurred. The fair at Rishi Kund closed on 
that day quite peacefully. 

3 . Under the oiroumstanoes as they 
were known to up, we felt that no other 
course was left to the Raj but to lay the 
faots before you as head of the Distriot, 
and await help from you for maintenance of 
the publio tranquillity. 

4. 1 now ask you to allow me to give 

you the following further information about 

Rishi Kund. 

5. The Mahant of Burhanath temple, a 
resident of Bhagalpur, holds some Sibotar 
lands granted to him by the Banaili Raj 
within Mauza Birojpur, Pergana Sakharabadi. 
He is in possession of the Kund whioh 
means a pool or tank. The Kund is within 
plot No. 77 mentioned in the order under 
section 144 of the Criminal Procedure 
Code issued by you on the 14th September 
19i7, The Mahant also holds a temple, 
dedicated to the Gjd Mahadeo, on plot No. 79, 
whioh is mentioned in your order of the 
14th September 1917 under section 144 
of the Criminal Procedure Code. Both 
plots are w:thin Mai za Birojpur, Pergana 
Sakharabadi. Both plots are on the east side 
of the boundary line between Darbhanga 
Raj lands and Banaili R*j lands, as 
deieimined by the Commissioner of the 
Bhagalpur Division (Mr. D. J. Maopherson) 
and demarcated on the ground by masonry 
pillars, and alto shown on the map of 
RauDkabad, Pergana Haveli Kharagpur, 
piepared by the Survey Department at last 
Survey and Settlement Operations in 1906 
and 190/, and bearing Touzi No. 283. I 
beg that you will kindly oompare this map 
with the map of Birojpur, Pergana Sakbara- 
badi, Thana Kharagpur, made and published 
by the authority of the Government by 
the Survey Department in season 190 d-1907. 

6. The possession by the Mahant of 
the above mentioned two plots, viz. 
Nos. 77 and 79, has never been question¬ 
ed or in any way disturbed. The Dar¬ 
bhanga Raj has no concern with the 
Mahant or with the two plots mentioned 


beoause Mauza Birojpur, Pergana Sakbara- 
badi ig the property of the Banaili Raj. 
The o^der of the 14th September ^^direct¬ 
ing the servants of the Darbhanga Raj 
to refrain from trespassing upon plots Nos. 77 
and 1 9 was fully oomplied with, and the 
Raj servants have kept within the boundaries 
cf Pergana Haveli Kharagpur, and have 
maintained those boundaries. 

7. There are springs (Jharna or Chasma) 
whioh give out hot water from the hill 
sides. These springs are on the west side 
of the demarcated boundary line and within 
Pergana Haveli Kharagpur, whioh is the 
property of the Darbhanga Raj. The Raj 
was put in possession of the hot springs 
and all lands whioh lie to the west of 
the demarcate! line, and whioh pertain to 
Pergana Haveli Kharagpur, by order of 
the Sub Judge, 1st Court, Monghyr, on 
on the 23rd and 24th Ootober 1908. Since 
then the Darbhanga Raj has been in 
peaceful possession of the lands, including 
the hot springs, and 6uoh possession has 
net been disturbed up to the present. The 
Laohmeshwarnath Mahadeo temple lies on 
the west- side of the demarcated line, 
within Pergana Haveli Kharagpur, and in 
possession of the Darbhanga Raj. 

8. The Mahant named in your order 
of the 14th September 1917, having no 
tide to the hot springs and also having 
no right to enter upon Darbhanga Raj 
property except with the approval and the 
consent of the proprietor, viz., the Hon’ble 
Maharaja Bahadur Gf DarbhaDga, bes tried, 
with the help of the Kharagpur Police, 
to establish such title and right; but his 
efforts to do this were stopped and be 
completely failed in his endeavours to 
give the Raj annoyance and trouble. The 
money and other offerings made by the 
publio at the hot springs and on lands 
belonging to the DarbhaDga Raj during the 
fair were not taken by the Mahant. 

9. I beg to apologise for the length 
of this letter but it is necessary to make 
clear to you all the facts as head of the 
district. 

I have the honour to be, 
Sir, 

Your most obedient servant, 
(SdJ D. SuDder, 

Sub-Manager, Raj Darbhanga, Haveli 

Kharagpur, 
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Mr Hasan [mam, for the Petitioner. 

‘he Government Pleader, for the Crown. 

JUDGMENT.—The petitioner is under- 
going trial under section 182 of the Indian 
Penal Code before the Sadar Sub-Divisional 
Officer of Monghyr. The oiroumstanoes 
which have culminated in this proseoution 
are shortly these.— 

The petitioner is a Sab Manager in the 
Darbhanga Raj and is in charge of the 

Kharagpur Cirole, whioh is situated in the 

Monghyr district. It appears that there is a 
Kund known as Rishi Kund with a temple 
m plots Nos. 77 and 79 respectively iu 
village Birojpur in the Zemindari of the 

inaili Raj and in the possession of the 
Mahant of Bhola Nath. Contiguous with 
the Bar aih Raj properly is the Zsmindari 
of the Darbhanga Haj. The two estates are 
demarcated by a line of pillars since 1908 
and there has been since then no kind of 

dispute between the two Zsmindaris. There 

are also some hot spr iogs situate d in the 
Darbhanca Raj land in tl e neighbourhood 
of the Rishi Kund and the temple mentioned 
above. These hot springs are visited by 
pilgriniP every three years for the purposes 
of worship and such offerings as are made 
on these occasions are collected by the 
servants of the Dar bbanga Raj. It is alleged 
that there has been an attempt on the part 
of the Mahant to take these offerings 
and that the petitioner was informed that 
the Mahant had, in fact, gathered men to 
forcibly carry out his intention. Appro- 
hending a breaoh of the peace, the petitioner 
on the 12th September 1917 wrote to the 
Digtriot Magistrate of Monghyr to the effeot 
that he had reoeived from the Raj officers 
plaoed near the hot springs alluded to above 
information purporting to be that a Sub- 
Inspector of Kharagpur Thana had helped 
the Mahant on a previous oooasion and that 
the present Sub-lnspeotor had shown some 
indications of displeasure, and that for that 
reason he prayed the Distriot Magistrate to 
depute a responsible Polioe Officer other 
than the Sub Inspector or a Deputy Magis 
trate for preventing the apprehended breaoh 
of peaoe, the cost of whioh would be met 
y the Dirbhang* Raj. It appears that 
* u Clara Chandra Choudhury wasaooord- 
>ng<y deputed by the Distriot Magistrate 
o prooeed to the spot and make neoessary 
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enquiries. Babu Charu Chandra Choudhury 
having arrived on the spot, relaid the 
boundary and found that the disputed por.ion 
of the land on which these hot springs are 
fell within the property of the Darbhanga 
Kaj. It appears from a note submitted by 
this officer on the 16th of March 1918 that 
the bub Inspector had issued notices on 
both sides to pievent a breaoh of the 
peace It also appears from that report that 
at the time of Ihe enquiry the petitioner 
bad represented to this officer that the 
bub inspector should not have issued notices 
on the servants of the Dai bhanga Raj 
«ben the iand in dispute was situated 
within Ihe boundary of tie Raj properly. 
Ihe note further goes on to say that the 
Deputy Magistrate made a local enquiry as 
to whether the b ub-Inspeotor had helped 
ary particular parly. The nore also says that 
the result of the enquiry was embodied in 
a report daUd the lO.h of November 19 j 7 
and was submitted to the Distriot Magis- 
trate. Nothing seems to have been done 
in the case so far as the petitioner is con- 
cerned tiU the 2nd of January 1918, when 
he District Magistrate of Monghyr passed 

tne following order: — 

“Owing to an oversight no final orders have 

been pasted by me on this report This 

oversight has been broughtto my notice by 

the Superintendent of Polioe. 1 now pass 

orders as follows:—I am satitfied from this 

report that the Sub-lnspeotor of Kharagpur 

Thana has done his duty in the matter and 

that the complaint made against him by the 

Sub-Manager has been unjustified, inform 
all concerned and file.” 

It appears from the explanation furnished 

by the Distriot Magistrate of Monghyr that 

on the 17th of December the Superintendent 

of Police bad drawn the attention of the 
District Magistrate to the case and had 
fold him that the Sub-lnspeotor of Kharag- 
pur lhana was constantly urging to be allow- 
ed to prooeed against the petitioner for 
defamation, on account of allegations made 

t b „\ h ' m nV h ! that he ^written 

to the Distriot Magistrate on which Babu 

Charu Chandra Choudhury had beeu deputed 

to enquire and report. It also appears that 

the Sub-lnspeotor could uot prooeed in the 

mat er unless there was a final order passed 

by the District Magistrate on the said 

report. Two days after the final order 
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quoted above bad been passed, the Distriot 
Magistrate received an application from the 
Sab Inspector with the previously obtained 
permission of the Superintendent of Police 
praying for sanotion to prosecute the peti¬ 
tioner under seotion 182 of the Indian Penal 
Code. This sanotion was duly granted 
and the prosecution of the petitioner was 
started. 

The petitioner oontends that his proseou- 
tion under seotion ls2 of the Indian Penal 
Code is bad, inasmuch as the sanotion to 
prosecute him was obtained without any 
notice served upon him, that the informa¬ 
tion given by him to the District Magistrate 
was in fact not found to be false by any 
competent authority before the sanotion was 
given, that the information given by him 
to the District Magistrate did not oontain 
any false information as his knowledge was 
based on what he has received as a report 
from his Forest Ranger and other responsible 
officers of the Raj, and lastly that there 
was nothing in the proceedings before the 
District Magistrate to show that the in¬ 
formation given to him by the petitioner 
was false to the knowledge of the petitioner 
and that he believed the same to be false. 
On the above grounds he prays, firstly, to 
quash the proceedings or in the alternative 
to transfer the case from the file of the 
trying Magistrate to the file of any other 
Magistrate or pass suoh order as might 
appear to this Court to be proper. In 
order to appreciate the exact position 
relating to the grant of sanotion to 
prosecute the petitioner, it is necessary 
to oonsider those portions of the letter 
written by the petitioner to the Distriot 
Magistrate which have been considered the 
basis for the sanotion for the proseoation 
under seotion 182 of the Indian Penal Cede. 
The letter is a very long one but the por¬ 
tions that are relevant to the matter before 
me are as follows:— 

“But I regret to bring it to your notice 
that in consequence of the improper pro¬ 
ceedings of the Sub-Inspeotor in charge of 
the Kharagpur Thana at Rishi Kund yester¬ 
day, it is feared that there will be a dis¬ 
turbance of some sort on Sunday, the 16th 
of September 1917, and that trouble and 
annoyance will arise.” 

But yesterday the Sub-Inspector of the 
Kharagpur Thana visited Rishi Kund and 


called up some of the DarbhaDga Raj 
servants and peons who were on daty there, 
saying that he had ocme to enquire into the 
allegations contained in a petition which the 
Mahant had v^rit'en. I am informed that 
the Sub Inspector lost his temper and be- 
oame violent, threatening and intimidating 
the Darbbanga Raj servants, although he was 
repeatedly assured that there had been no 
breach of the peace of any sort and that 
everything was perfectly quiet in the 
plaoe.” 

“Notwithstanding this, however, the Sub- 
Inspector, I am told, has arranged to help 
the Mahant with reference to his petition 
and I learn that he will again visit Rishi 
Kund springs on Saturday next, the J 5th of 
September, and try to foroibly put the 
Mahact in possession of them on Sunday 
morning. I am further informed that the 
Mahant himself has arranged for men of 
bad character to attend on Sunday morning 
and disturb the public tranquillity, and with 
the help of the Sub-Inspector of Police, he 
will obtain forcible possession of the springs 
in the lands which belong to the Dar- 
bhanga Raj.” 

The letter in question begins with the 
words, “Sir, I am directed to inform you 
as follows” and is dated the 12th of Septem 
ber 1917. Two days after the petitioner 
received a letter from the Distriot Magistrate 
of Monghyr which runs as follows: — 

“Sir, I am in receipt of your letter of 
the 12th instant in which you have been 
good enough to give me certain informa¬ 
tion under which the Mela is being held 
at Rishi Kund hot springs. You inform 
me in paragraph 6 of your letter under 

reply that you are directed to bring certain 

matters to my notice and to ask me to 
issue oertain orders to the Sub-Inspector 
of Police at Kharagpur, and you also 
proceed to say that you are instructed 
to ask me to depute oertain officers to the 
spot on Saturday and Sunday. In reply 
I have the honour to request you to 0 
good enough to let me know from whom 
you have received the directions and instruo 
tions referred to.” 

The petitioner replied to the above let er 

of the 19th September 1917. This a s0 

is a long latter and all that is necessary- 
for the purposes of this case is to re eP 
to suoh portions of it as are materia. 
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The petitioner in this letter says, firstly, 
that h.s letter of the 12th September was 
written to the District Magistrate on the 
authority of the Hon’ble Maharaja Bahadur 
of Darbhanga. He next thanks the District 
Magistrate for having sent a guard of one 
head. constable and eight constables for 
keeping the peace at the fair. He then 
says that in the oiroumstanoes as known 
to him and to his subordinates at the 
time the letter was written to the District 
Magistrate, there was no other oourse left 
to the Raj but to lay the faots before the 
head of the District and to await his help 
for maintaining the public tranquillity. There¬ 
after he details in the letter the points of 
difference that have arisen between the 
Mahaut and the Raj and winds up the 
letter by saying that the latter had tried 
with the help of the Kharagpur Police to 
establish his title and right to land situated 
in the Darbhanga Raj but had failed com- 
pletely in his endeavours to give the Raj 

annoyaice and trouble. 

Ibese are tbfe faots and circumstances 
under which the sanction to prosecute the 
petitioner under seotion 182 of the Indian 
Penal Code was accorded. 

One of the ingredients to prove an offence 
under that seotion is that the accused should 
know or have reason to believe that 
he information given by him was false, 
it is essentially a case in which mens rea 
must be established either by direct evidence 
or by the circumstances of the case and 
the conduct of the aooused. It has been 
contended for the petitioner that before 
any sanction could be given to proseoufe 
him, it was necessary for the learned Die- 
trmt Magistrate of Mongbyr to satisfy 
himself that the oonduot of the accused 
fell within (he mieohief of seotion 182 of 
the Indian Penal Code and that for this 
it was necessary that there should have 
been before the learned District Magistrate 
some evidence, either direot or inferential, 
to establish the faot that the information 
was false to the knowledge or belief of 
the petitioner. For this proposition reliance 
was placed upon Habibur Rahman v. Alunshi 
Ahodabux (1) an d Qovindan Nayar, In the 
matter of the petition of (2). 


7 1 »P’ N * l 03 ] 6 L - J. 219; 5 Or. L. J. 29. 

Doof (N. 8 ) nil. d ‘ Jur ‘ 80; 2 VVoir 179j 2 Ind - 


grounds are as follows:— ' ,109e two 

1. bor that the order is bad in , 

liable to be set aside i 0a .S.h a, 
is nothing to show that the informed 
were false to his knowledge or he y °"j 
them to be false. 6 bel,e 

2. For that the order is otherwise ■ 

law and without jurisdiction. b d ID 

I looked up the explanation furnished h„ 
the learned Distriot Magistrate nf M g 7 
with reference to these M °Dfrhyr 

that these grounds have 8 b Ben rfit 'T? 
by the words “no remarks ” Th POS8<3 “J 

asked the learned Government Pw“ P °V 1 

appeared for the opposite party to til me° 
if there was anything on , me 

show that the learned Distriot JwTt !° 
had anything bsfore him to satisfvtf^u 
as regards the knowledge or belief ofThe 
aooused regarding the falsity of the f 8 
formation given by him The , 

Government Pleader was unable to po.Tout 

anything from the record to show thl* u 
was the case, but asked me to 1* T ' h 
an opportunity to communicate with \T 
learned Distriot Magistrate to r the 

whether there was any such material °be‘ 
fore him at the time the sanction t ° 
seoute the petitioner was granted I !° 

;r,s p, “ d - » 

0f T May a i9 e i8 Wa and a8 the learned 0 Gov ^ ** 

Pleader informed the Cc a T tb f t T e ‘7l 
no material to show that the inf , had 
given by the petitioner to the ? rv^' 0 e 
Magistrate was false to his knowl^* 81 ™* 
belief. In the absence of any such | 6 °T 
evidence it is necessary f or me to™ 

Whether there are ciroums “n„e 8 

ease to show that the petitioner when 

giving information to the District If 

Crate, knew or had reason toi 

it was faJsfi Thr. • t0 b0jl eve that 

“'7 «•»■> S 

is also nothing to show that he had 

reason to disbelieve the reports made to 
him by h,s subordinates, nor is there an t 

him z d, z e ‘Ka, 1 

withm h.s personal knowledge" “on ”hl 
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contrary the letters written by him to the 
Distriot Magistrate read together clearly 
point out that he was wholly relying upon 
the reports he had reoeived from his sub¬ 
ordinates. It should also be remembered 
that there was an apprehension of a serious 
breach of the peaoe and that the peti¬ 
tioner invoked the protection of the Distriot 
Magistrate, impelled not so much by the 
desire to injure any particular officer of 
the Police as to avert the breaoh of the 
peaoe that was likely to take place. It 
may be that in giving the Distriot Magis¬ 
trate the information contained in his 
letters he plaoed too much confidence on 
the report of his subordinates. These, 
however, cannot be regarded in the oiroum- 
stanoes of the case as evidence of mala fides 
on his part. In ' faot the whole of the 
record is singularly wanting in proof of 
any mala fides on the part of the petitioner 
against the Sub inspector. It seems to me, 
therefore, that it was not opeu to the learned 
Distriot Magistrate to grant sanotion for 
the prosecution of the petitioner without 
having before him some material upon 
whioh he could hold that the information 
given by him was false to bis knowledge 
oi belief. 1, therefore, set aside the sano¬ 
tion given by the Distriot Magistrate to 
proseoute the petitioner and order all further 
proceedings in the oase to be stayed. 

Sanction set aside. 


BOMBAY HIGH COURT. 

Criminal Application for Revision No. 39 

of 1919. 

April 2, 1919. 

present: —Mr. Justioe Heaton and 
Mr. Justioe Shah. 

BYRAMJI PUDUMJI— Applicint 

versus 

EMPEROR— Opposite Party. 

Cantonment Code, 1912, rr. 97, 107 A—Order 

directing repairs to be carried out, failure to obey — 
Sentence in respect of future default, legality of. 

An order under rule 107 A of the Cantonment 
Code indicting a dne for persistent failure to carry 
out an order under rulo 97 of the Code must, in order 
to be legal, refer to a failure as regards the past. It 
is illegal to convict a person, under this rule, of a 
failure in regard to the future. 


Criminal application for revision from 
an order passed by the Distriot Magistrate, 
Poona. 

Mr. Velinkar for the Applicant. 

Mr. 8. <$. Patk.r, Government Pleader, for 
the Crown. 

JUDGMENT. 

Heaton, J.—It is urged—and I think 
oorrfotly urged—that the order made by 
the Distriot Magistrate of Poona fining the 
applicant is, in the form it took, illegal. 
The order was made under the provisions 
of rule 107A of the Cantonment Code. 
It was proved to the satisfaction of the 

District Magistrate on 27th of October 
1918 that the owner of a hous9 in the 
Poona Cantonment had persisted in failare 
to carry out an order made under rule 
97, and taking the words of rule 107A., 
he was punishable with a fine not exceeding 
Rs. 5 for every day after the first in 
regard to whioh he was oonvioted of having 
persisted in the failure. He could, of course, be 
oonvioted with having persisted in the failure 
only as regards the past ; he could not be 
oonvioted of a failure in regird to the future. 
A fin 9 of Rs. 5 a day, therefore, might have 
been imposed for the material days up to the 
27th of October. But that was not done. 
The Distriot Magistrate, taking, I have 
no dcubt, a sensible broad view of the 
affair, came to the conclusion that it was 
unnecessary to impose a fine for the past 
failure. But to emphasise the need o 
obedienoe to the order previously made, he 
directed that a fine of Rs. 5 a day sbou 
be paid from the 1st of November. T a 
date was in the future, and as the wor s 
of the rule show, he was not empowere 
to make an order as to the future. T a 
part of his order, therefore, is illegal anc | “'V 
be set aside and the fine, if paid, shoul 0 
refunded. 

Shah, J.— I agree. 

Order set aside 
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„ ALLAHABAD HIGH COURT. 

second Civil Appeal No. 849 of 1917 

July J 5, 1919. 

Present :—Justice Sir P. C. Banerji, Kt., 
and Mr. Justice Wallaoh.- 

Jang bahadur rai and another_ 

Defendants—Appellants 

V€TSH8 

RAJ KUMAR RAI and another 
—Plaintiff and Defendant— 
Respondents 

CUvil Procedure Code (Act V oj 1P08J, $. 107 — 
Appeal—Appellate Court, whether can examine parties. 

An Appellate Court is competent to examine any 

of the parties if, for the sake of doing justice and 

for the purpose of ascertaining facts, it considers it 
necessary to do so. 

Seo°nd u p p eal against the deoision 

*°u , f i ^ ,8triofc Judge, Ghazipur, dated 

the 11th June J 9l7. 

Mr. b. S. Bajpai, for the Appellants. 

for the R&fl P°°Jents. 

JUDGMENT.—Thesuit out of whioh this 

appeal has arisen was practically a suit 
for a declaration that the adoption of (he 
defendant Jang Bahadur Rai, alleged to 
hive been made by Dao Saran Rai, did not, 
in fact, take plaoe and (hat Jang Bahadur 
is not the adopted son of Deo Saran Rai. 
lbe plaintiff is the brother of D*o Saran 
Kai, who is now dead. Musammat Parmati 
defendant is Deo Saran’s widow. She exe- 
outed a document in which she declared 
that her husband had adopted Jang Bahadur 
Kai son of another brother of Deo Saran Rai 
and that Jang Bahadur was Dao Saran’s 
adopted son. The plaintiff’s allegation was 
that he and Deo Saran were joint and that in 
fact Deo Saran never adopted any boy. 
i be Court of first instance held 
of the adoption and dismissed 
The lower Appellate Court wa 9 
that no adoption took place 
the allegation of an adoption „ ulJVtuw . 
It, however, held that the two brothers 
were separate and not joint as alleged by 
the plaintiff. The defendant Jang Bahadur 
has preferred this appeal, and the main 
contention is that the Court below was not 
justified in examining the defendant 
Musammat Parmati, who in the Appellate 
^ourt gave evidence contrary to her allege- 
tions in the Court of first instance. In our 
opinion the Appellate Court was competent 
to examine any of the parties, if it con- 
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sidered it necessary for the ends of justice 
to do so. Musammat Parmati wa 9 a party 
to the suit and the learned Judge had the 
power, in our opinion, to examine her for 
the purpose of ascertaining the faots. He, 
ovyever, did not decide the ease solely or 
mainly ^ on the evidence of Musammat 
Parmati but on other evidenoe to which 
he refers in his judgment. His finding 
upon the question of adoption is a finding 
of faot and must be accepted by us in 
second appeal. In this view the appeal fails. 

We dismiss it with oostP, including fees on 
the higher scale. 

Appeal dismissed. 


v -«r - 

in favour 
the claim, 
of opinion 
and that 
is untrue. 


CALCUTTA HIGH COURT. 

Afpeal from Appellate Decree No 6fi6 of« 

1917. 

January 30, 1919. 

Present: — Mr. Justioe Beaohorcft and Mr. 

Justioe Walmsley. 

JATIND3A NATH SINHA ROY and 
another—Plaintiffs — Appelants 

versus 

BINODE BEHARI GUPTA— 
Defendant—Respondent. 

Bengal Tenancy Act (VIII B. C. of 1885), s 73 
applicability of, to non-transfcrable occupancy holding 
—Landlord and teiuint-Transferor of non-trareferable 
occupancy holding , liability of, for rent—Adverse 

possession of limited interest acquired by transferee— 

Transferor, whether jointly liable for rent to land. 

\ 'J1 if, 

The provisions of section 73 of the Bengal Teuancv 
Aet can not be extended by analogy to the case of l 
non-transforable occupancy holding, [p. 290, cols. I 

Where the transferor of a non-transferable occu. 
pancy holding has acquired the title of a tenant by 
adverse possession of the limited interest, tho 

f G ^ r ° nt l ° the Iandlor <i. [p. 

Appeal against the decree of the Subordi- 

nate Judge, 2nd Court, Bard wan, dated 

the 4th January 1917, reversing that of the 

S 2nd Court at that place, dated tho 
30th November 1915, 

FACTS appear from the judgment. 

Baba Amarendra Nath Bose, for the Appel- 
lante.—The lower Appellate Court has 
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fomid that the transferee Las acquired (he 
title of a tenant against the landlord by 
adverse possession. Though the land is in 
possession of the transferee, the defendant, 
Binode Behari, is liable nevertheless for the 
rent. There is several liability. The de¬ 
fendant-transferor and the transferee are 
jointly and severally liable for the rent due. 
It does not matter that the transferee has 
obtained adverse possession against the land¬ 
lord. Refers to section 73 of. the Bengal 
Tenancy Act, which says that ‘when an coou- 
panoy Raiyat transfers his holding without 
the consent of the landlord, the transferor 
and the transferee shall be jointly and 
severally liable to the landlord for arrears 
of rent, etc.* On the analogy of this section, 

I submit that the defendant oannot escape 
his liability for rent. Though I cannot cite 
aDy authority for my contention, the principle 
underlying section 73 is a well-established 
one.. There will be no extension of the 
application of the seotioD, if the defendant 
in the present appeal is held liable for rent. 
The fact that the holding in the present case 
is a non-transferable one does not make 
much difference. 

BabuRro;o Lai Chuckerberty (with him Babu 
busti Coomar Pose), for the Respondent, was 
not oalled upon. 


JUDGMENT. 

BeaohCcOPT, J. —The learned Subordinate 
Judge has returned the finding after remand 
that the transferee has acquired the title of 
a tenant against the landlord by adverse 
possession of tbe limited interest. That con¬ 
cludes the case. But the learned Pleader 
for the appellant argues that in spile of the 
possession of tbe transferee the defendant is 
a so liable for the rent. That appears to me 
to be an impossible proposition. The trans¬ 
feree having acquired his title againsc tbe 
iandlord I oannet see hew tbe transferee 
and the transferor should be jointly liable for 
the rent, nor do 1 see, considering how tbe 
transferee has acquired his inteiest against 
the landlord, bow there can be a several 
liability The learned Pleader for tbe appel- 
lant refers to seotion 73 cf the Bengal 
Tenancy Act. That obviously bas no ap¬ 
plication, because it refers to tbe case of a 
transferable occupancy holding whereas the 
boldmg in the present case is non transfer- 
able. Nor do I think that we can extend 
the principle recognized in seotion 73 by 


analogy to the case of a non-transferable 
boldirg. Analogies are always dangerous 
and particularly so in this case. Section 
'3 is a very natural provision for the pro¬ 
tection of the landlord because otherwise a 
ryot, having a right of transfer, would not 
be liable for the rent, even if the transfer 
were not notified to the landlord. It seems 
to me that the position of tbe transferee 
having acquired a limited interest against 
the landlord is quite inconsistent with the 
position of the defendant remaining on the 
land. Therefore, the defendant is not liable 
for the rent and the appeal ought to be 
dismissed with costs of all the hearings in 
all Courts. 

Walxslky, J.—I agree. 

Appeal dismissed. 


PATNA HIGH COURT. 

Second Civil Appeal No. 1334 of 1917. 

July 11, 1919. 

Present :—Mr. Justioe Mulliok and Mr. 

Justice Atkinson. 

Z'haikh MUHAMMAD BAKAR ALI — 

Plaintiff—Appellant 

versus 

CHULHAI MAHTON and others— 

Defendants—Respondents. 

Civil Procedure Code (Act V of 19U&J, 0. IX, r. 8, 
0. XVII , rr. 2, 3, scope and applicability of — Plaint¬ 
iff unable to produce evidence—Dismissal for default 
— Appeal, second, whether lies. 

In order to apply rule 3 of Order XVII of the Civil 
Procedure Code to a case, it must be shown that there 
was something upon which the Court could bring 
its judicial mind to bear in the shape of either evi¬ 
dence or pleadings, and that the Court did before 
making its decision duly apply its mind [p. 292, col. 1-J 
Unless the facts clearly indicate that there «as 
an adjudication, an order of dismissal, whether i 
be for want of evidence or not, should be trea e 
as an order under Order IX of the Civil Proce ure 

Code. [p. 292, col. 1.] . 

\\ here, in consequence of the plaintiff not adi acing 
any evidence in support of his case, his sm 
dismissed in default, and there is no indication 
he was either willing to havo the suit deci e 
the merits, or that the Court in any way a PP 1 
its mind to the rights qnd liabilities of the pax i 
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^°e°2 r of' tl ,Tr* b , e p treat 1 d “ s on® under Order XVII, 
rule 2 of the Oml Procedure Code, and is not open 
to second appeal, [p. 292, col. 1.] 


T t PP6 ?J fr T a deoi8ion of the Subordinate 

Judge, Mongbyr. 

pellant Mukammad Hasan Jan, for the Ap- 


Mr. Rui Guru Saran Prasad, for the He- 
sponuents. 


JUDGMENT. 


Mdllico:, J._The plaintiff instituted the 

suit for declaration of title and recovery of 

Ta af , C ?n, variou8 adjournments the 
2bth of April 1917 was fixed for the decision 

of the suit. On that day the Court recorded 
the following order:— The Pleader for the 
plaintiff states that he is unable to adduoe 
any evidence. The plaintiff is also present 
in Court but does not adduce any evidence 
in support of his case. The defendant is 
ready Ordered, that the suit be dismissed 
for default of the plaintiff. The defendant 
wiilget costs of the suit.” 


miss the suit under Order IX or fix another 
date for heating. If the Court fixes another 
date for hearing and the plaintiff still fails 
to appear, the Court may dispose of the suit 
under rule 2 of Order XVII read with Order 
IX. If, however, the plaintiff does not fail 
to appear but fails to produce his evidence 
or to perform any other aot neoessary for 
the progress of the suit, the Court may 
proceed to decide the suit, forthwith. 

In the present oase it is contended that 
the Court has aoted under the last part of 
the rule, that there was an appearanoe by 
t he plaintiff, and that the Court, refusing 
further adjournments, has deoided the suit 
forthwith. The order itself does not state 
under which rule the Court has aoted; that 
is to say, whether under rule 2 or rule 3 of 
Order XVII. We have, therefore, to look at 
the facts, so far as they appear in the paper- 
book, to judge whether or not the order of 
dismissal was a decision of the suit within 
the meaning of rule 3; in that oase the 


The plaintiff thereupon appealed to tl 
Subordinate Judge, who on the 6th Septen 
er 1917 held that no appeal lay, as tl 
dismissal was one for default under the pr< 
visions of Order IX of the Civil Procedm 
Code read with rule 2 of Order XVII. 
he present second appeal is lodged b 

bv th lai R f ? aiD8t the afore9aid order passe 

by the Subordinate Judge 

Jl:r,.£ e qaesti ° D is whether -c 0n 

da^of 61 !, 1 ^-^ 1 ^ 68 . t0 prooedure on the firs 

that i n«?r Dg; rUle3 ° f thafc 0rder 8 *ate 

make '7 ^ apP6ar8 ’ the 

Hule H H ^ the 6Uit be di ami8seu 

annlr Tu that whe " defendan 
appears and the plaintiff does not appea 

when the suit is called on for hearing, th 

Court shall make an order that the suit b, 

dismissed unless the defendant admits tfai 

olaim or part thereof, in which oase the 

our 8 all pass a deoree against the de 

, ant u Pon suoh admission. Order XV1J 
relates to prooedure after the first day ol 

earing. Rule .2 of that Order enaots that 
on the adjourned date parties fail to 
ppear, the Court may prooeed to dispose of 
h ® 006 of the modes directed in that 

■ a Order IX, or make suoh other 

plaintiff A tbiDkS tit; thafc i9 fc0 8ay ’ if fche 

fails to appear, the Court may die- 


appeal would lie. 

It is contended that because the plaintiff’s 
Pleader did not inform the Court that he 
had no instructions, the order of dismissal 
cannot be one under Order IX and that it 
must be a deoree under the latter part of 
rule 3 of Order XVII. 

I am unable to aooept this argument. In 
my opinion what ooourred was this, the 
Pleader who was appearing for the plaintiff 
said that he had no evidenoe and thereupon 
the Court, without applying its mind to the 
merits of the oase or in any way adjudicating 
upon the rights and liabilities of the parties, 
dismissed the suit for the default of the 
plaintiff. That dearly was an order under 
rule 2. 

The personal appearanoe of the plaintiff 
in this oase makes no difference, for he had 
engaged a Pleader and was, therefore, not 
competent so long as his Pleader was aoting 
for him to be heard by the Court, In order 
that there may be appearanoe within the 
meaning of Orders IX and XVli by a 
Pleader, I think it must be shown that the 
Pleader was duly instructed and able to 
answer all material questions put by the 
Court. There is nothing to show in this 
oase, in fact the indications are quite to the 
contrary, that the Pleader, when saying that 
he had do evidenoe to produce, was duly 
instructed and able to answer any material 
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questions. In order to apply rale 3, I think, 
it mast be shown that there was something 
npon which the Court could bring its judicial 
mind to bear in the shape of either evidence 
or pleadings and that the Court did before 
making its deoision duly apply its mind. 
We cannot assume in this oase that the 
Court did so, and we think that it is a safe 
rule to lay down (hat unless the facts clearly 
indicate that there was an adjudication, an 
order of dismissal, whether it be for want 
of evidence or not, should be treated as an 
order under Order JX of the Civil Procedure 
Code. In this connection I think it advisable 
to make some reference to the case of 
Naurang Ram Sahu v. Bhahhori Mandar (1), 
in which I had oocasion to observe that in 
recording orders of dismissal for Jaohes on 
the part of the plaintiff, the Court should be 
careful to state whether he is acting under 
rule 2 or rule 3 of Order XVII. In that 
oase on the adjourned date of hearing the 
plaintiff after obtaining time for that pur¬ 
pose failed to amend the plaint, and the 
Court reoorded an order that the suit was 
dismissed because no steps had been taken 
for its prosecution. 1 was of opinion that 
the Court had not acted under rule 2 beoause 
it was the duty cf the Conrt, notwithstand¬ 
ing the failure to amend the plaint, to pro- 
oeedvOth the trial of the suit, and beoause 
the plaintiff 8 Pleader being apparently 
anxious to proceed it oould not be said that 
there was aDy failure to appear. 

In the present oase there is no indication 

that the plaintiff’s Pleader was either will- 

ing to have the suit deoided on the merits or 

that the Court in any way applied its mind 

to the rights and liabilities of the par¬ 
ties. 

The appeal, therefore, does Dot lie and the 

order must be treated as an order under 

rale 2. The appellant’s proper remedy was 

an application for restoration under Order 
1J£» 

1 be appeal is, therefore, dismissed with 
costs. 

Atkinson, J.— I concur. 

Appeal dismissed, 

(1)61 Ind. Cas. 189; 4 P. L. J. 277. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2657 of 1918.' 

May 6, 1919. 

Present: —Mr. Justice Bevan-Petman. 
SHER ALI— Plaintiff —Appellint 

versus 

MANGU AND OTHERS — DEFENDANTS— 

Respondents. 

Civil Procedure Code (Act V of 1908), 0. XVII, r. 3, 
scope of Dismissal of suit for default, legality of — 
Court, duty of. 

Rule 3 of Order XVII of the Civil Procedure Code 
is an enabling rule and not a mandatory one. fp. 
293, col. 2.J 

A mere order of dismissal based on default is 
not a proper or legal order under this rule. The 
Court should proceed with the disposal of the suit 
on the materials before it and, if the circumstances 
are such that it cannot decide the suit forthwith on 
the materials before it, it should not avail itself 
of the provisions of that rule. [p. 293, col. 2, p. 294, 
col. ».] 

Where, therefore, it appeared at the first hearing 
of a suit that certain defendants had not been served 
and tho Court passed orders adjourning tho case 
and directing issue of summoDSto all absent defend¬ 
ants on receipt of process-ftcs, or a proclamation 
by beat of drum at the expense of the plaintiff, but 
tho plaintiff took no action whatever in respect of 
the order and on the date of hearing gave no reasons 
for his default and pleaded no extenuating circum¬ 
stances but asked for forgiveness and indulgence 
and the Court dismissed the suit under Order XVII, 
rule 3, Civil Procedure Code: 

Held, that under the circumstances rule 3 of 
Order XVII was inapplicable and should not have 
been applied, [p. 294, col. l.j 

Second appeal from the decree of the 
District Judge, Gurdaspur, dated the 15th 
June 1918, affirming that of the Munsif» 
2nd Class, Sbakargarb, District Gurdaspur, 
dated the 13th February 1918, dismissing 
the claim. 

Mr Abdul Razaq, for the Appellant. 

Lala Bari Ohand, for the Respondents. 

JUDGMENT.—The facts of this oase are 
that at the first hearing of the suit, the 
11th January 1918, it appears that certain 
defendants bad not been served. The 
Court passed orders, whether suo motu or at 
the request of the plaintiff does not appear 
from the record, to the following effect: ■ 

Summons to issue to all absent defend¬ 
ants on receipt of process fees, a procla¬ 
mation by beat of drnm to be made for 
the next hearing, the plaintiff to pay five 
annas and four annas respectively for the 
proclamation in the local Tahsil and in 
the canal colony, the plaintiff to file 
particulars and addresses of defendants- 
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respondents in the canal oolony by the 
next day and summons to issue also to 
them, the defendants present to file their 
written statements of defence on the 13th 
February.” * 

The bearing was adjourned to the 13th 
February. 

The plaintiff took no action whatever in 
respeot of the above order but appeared 
in Court on the 13th February. He then 
gave no reasons for his defaults and pleaded 
no extenuating circumstances but asked 
for indulgence and forgiveness. Some of 
the defendants were present. The Court 
dismissed the suit under Order XVII, 
rule 3, Civil Procedure Code, and the 
District Judge dismissed the appeal. 

For the appellant it is submitted that 
Order XVII, rule 3, applied only to an 
adjournment applied for by a party and 
not ordered suo motu by a Court as in the 
present instance. Reliance is placed on 
Pearee Mohun Sera v. Shama Churn Mytee Cl \ 
that the words any other act” mean some 
act subsequent to those previously mentioned 
in the rule and that the Court could 
proceed only to deoide the suit and not 
dismiss if. The following decisions were 
relied on: Sitara Begam v. Tulshi Singh 

(2), Bam Narayan v. Jagdeo Missir (;j) and 
Nagendra Kumar Bose v. Nabin Mandal 
(4). It is also contended that the suit 
could not proceed alone against the defend 
ants present in Court as the land was 
in the joint names of all defendants and 
that, therefore, the suit was rightly dis 
missed. The contention that the words 

any other aot” mean some aot subsequent 
to those previously mentioned is untenable, 
is not pressed and need not be further 
dealt with. 

For the respondents it is briefly contended 
that Order XVII, rule 3, does not by its 
terms indicate that it is applicable only to 
adjournments granted at the request of a 
party, that if the rule be held inappli- 
oable the suit might be regarded as dismissed 
under Order IX, rule 2, of the Civil 
Procedure Code, and finally, that if the 
appeal be accepted, oosts should be allowed 
to the respondents throughout. 

(1) 19 W. R. 34. 

(2) 23 A. 462; A. W. N. (1901), 149. 

(3) 10 Ind. Cas. 903; 33 A. 690; 8 A L. J. 839. 

(4) 1 Ind. 0a«. 741, 36 C. 189. 


There are a number of judicial decisions 
dealing with the subject-matter of Order 
XVII, rule 3, chiefly on the construction 
of seotion 158 of Aot XIV of 1882. which 
is the corresponding seotion. The rule 
itself provides that in the event of oertain 
defaults a Court may ‘‘proceed to deoide 
the suit forthwith.” This has been con- 
strued in Nagendra Kumar Bose v. Nabin 
Mandal (4), as meaning that the Court 
is not empowered to prooeed to dispose 
of the suit by recording further evidence 
or otherwise proceeding with the suit, but 
that the Court is merely empowered to 
deoide the suit forthwith. The learned 
Judges referred to the decisions in Marian . 
nissa v. Ramkalpa Qorain (5) and Cooke 
v. Equitable Coal Company (6) as laying 
down the general principles applicable 
to seotion 158, Civil Procedure Code. In 
the former oase it was held that the 
meaning of seotion 158 was that the Court 
is to prooeed with the disposal of the suit 
on the materials before it. The deoision 
in Sitara Begam v. Tulshi Singh (2) is 
to the same efleot and is an authority for 
holding that the suit cannot be summarily 
dismissed, but apparently the learned 
Judges in that oase were of opinion that 
the Court could take further evidenoe and 
dispose of the suit in a normal way. In 
Nagendra Kumar Bose v. Nabin Mandal (4), 
already referred to, the learned Judges 
held that suoh a construction of that 
deoision did not necessarily follow and if 
that had been intended, they were not 
prepared to plaoe the same construction 
on section 158. They held, therefore, that 
under that seotion the Court was merely 
empowered to deoide the suit forthwith. 

It may be urged how can the suit be 
decided forthwith if there are no materials 
on the record for a deoision as in this 
case except by dismissal. Any suoh difl5oulty 

1Q \ I .> thl , D t 1 8oIved b y bearing in mind that 
rule 3 of Order XVII is an enabling rule 
and cot a mandatory one. If the oiroum- 
stanoes are suoh that the Court oannot deoide 
the suit forthwith on the materials before 
it, it should not avail itself of the provi. 
sions of that rule. It is clear, as pointed 
out in Sitara Begam v. Tulshi Singh (2 ) 
that a mere order of dismissal based on a' 
*6) 34 C. 236; 6 C. L. J. 260. 
t§)8C. W. }f. 621, 
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default is not a proper or legal order 
under section 158. Had that been the 
intention of the Legislature, it oould have 
easily provided for the dismissal of the 
Buit as a penalty. This has not been done 
ard, on the contrary, the Court is 
empowered, if it desires to avail itself of 
Order X\ II, rule 3, to decide the suit on the 
materials already before it. 

In the present case the first Court was 
not in a position to deoide the suit. It 
had no materials for decision before it. 
The written statements of defenoe had not 
even been filed. Under these oiroumstanoes 
I think Order XVII, role 3, was inappli- 
oable and should not have been applied. 
I his Court is not concerned now with 
the orders of dismissal or otherwise whioh 
the first Court might have passed under 
other rules and orders but did not. 

' therefore, accept the appeal and 
remand the suit to the Munsif at Shakar- 
garh and direct him to proceed according 
to law. Costs in the lower Appellate 
Court and in this Court shall be costs in 
the case. This appeal will, for the same 
reasons, dispose of the connected Second 
Appeal No. 2558. 

Appeal accepted. 


t 


i. LAHORE HIGH COURT. 

Miscellaneous Second Civil Appeal No 

1623 op 1918. ' 

May 14, 1919. 

Present—Mr. Justice Bevan-Potman. 
DIWAN CHAND —Judgment debtor 

—Appeliant 

versus 

The Firm known as BEDHA RAM DEVJ 
\ DIAL, through DEVI DIAL— Decree 
n- i r, holder-Respondent. 

r ( L lVil Procedure Code (Act V of 1908; O. XXI r. 

Execution of decree—Duty of Court—-“Striking ot 
application, whether permissible—Order releasing p, 
perty from attachment, effect of- Decree-holder, wheU 
can subsequently apply for execution by arrest 
judgment-debtor. y a,rest 

I 

^ In execution of a decree the decree-holder attach 
certam property of the judgment-debtor and 
name was made over to a sapurdar. Certain attemj 
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nt sale proving abortive, the bailiff reported on 1st 
May 19 6 that the sapurdar had left and the goods 
^ ere in possession of the judgment-debtor who, 
however, presented a wr itten statement denying tliat 
hi- was in possession. Owing to the non-attendance 
of parties, the execution proceedings were consigned 
t° the record room o n the 7th June 1916. A year 
later, the decree-holder made a fresh application for 
execution on the 27th July 1917 anda specific order 
was recorded that the goods were released and 
the application was again consigned to the record 
room. In November 1917 the decree-holder applied 

for execution by the arrest of the judgment- 

debtor: 

( Held, ( 1) that the Court was not justified in 
^striking off” the application for execution on the 
7th June 1916, which should either have been dis¬ 
missed or adjourned, as the Court was not legally 
competent to do anything else; [p. 296, col. 1.] 

that it must be held that the application was 
not dismissed and that the attachment continued 
to subsist; [p. 296, col. 1.] 

(^) that the order of release must be regarded as 
one involving and implying the dismissal of the 
second application and that that application should be 
held as having been dismissed; [p. 296, cols. 1 & 2.] 

(4)^that, consequently, the attachment ceased on 
the 2/th July 1917 and the goods were thereafter at 
the disposal of the judgment-debtor; [p. 296, col. 2.] 

(5 1 that, in any event, the judgment-debtor was 
a party to the disappearance of the property and the 
decree-holder was entitled to exeente tho decree by 
the arrest of the judgment-debtor, [p. 296, col. 2] 

Miscellaneous second appeal from tho 
order of the Senior Subordinate Judge, 
Lyallpur, dated the 18th February 1918, 
affirming that of the Munsif, 2nd Claes, 
Lyallpur, dated the 18th December ls?17, 
issuing a warrant for the arrest of the 
judgment-debtor appellant. 

Lala Ram Chand Manchanda, for the 
Appellant. 

Mr. Mu' and Lai Puri , for the Respondent. 
JUDGMENT. —The respondent, the decree- 
holder, obtained a decree against the 
appellant, the judgment debtor, and in 
execution of the decree he attached certain 
property of the latter and the same was 
made over to a sapurdar, or care taker, 
who gave the usual receipt and under¬ 
taking. It ig a very common practice in 
such cases for the goods seized to remain 
in the possession of the jadgment debtor. 

C ertain attempts at sale proving abortive, 
the bailiff reported on the 1st May 1916 
that the care-taker ha'd left the town and 
that the goods were in the possession of 
the judgment-debtor who was responsible 
for the failure. The judgment debtor, 
however, presented a written statement in 
Court denying that he was in possession 
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and suggesting collusion between the deoree- 
holder and the care-taker, and the execution 
proceedings were oonsignod to the reoord 
room on the 7th June 1916 owing to the 
non-attendance of the parties. A year 
later the decree holder made a fresh 
application for execution of the deoree. 
On the 27th July 1917, owing to the 
absence of the decree-holder, a specific 
order was recorded that the goods were 
released, and the application was again 
consigned to the record room. In eaoh 
of the orders the Munsif uses the word 

dakhil dnftar .” In November 1917 the 
deoree holder applied for execution cf the 
deoree by the arrest of the judgment- 
debtor. The Munsif wrote a very confused 
order, but he issued a warrant for the 
arrest of the judgment-debtor on the ground 
that the property had been released. On 
appeal the lower Appellate Court held 
that no attachment subsisted after the 
first application for execution had been 
dismissed in default, that Bhana Mai v. 
Qanpat Rai (1) relied on by the judg¬ 
ment-debtor was inapplicable, inasmuoh as 
the property had not been released in 
that case, and that the judgment-debtor 
had his remedy against the oare taker 
and he, therefore, dismissed the appeal, 
The oare taker is alleged to be a man 
of straw and to have disappeared. 

The judgment debtor appeals to this 
Court and on bis behalf it is argued that 
the report of the bailiff is not evidenoe, 
that there is no evidenoe on the reoord 
to ebow that the goods remained in his 
possession, that the mere dismissal of 
the applications * for execution and the 
speoifio order of release did not in fact 
release them, that nothing was done to 
give effect to the order of release, that 
the judgment-debtor never recovered the 
goods, that they must be regarded as 
still aotually seized and in the possession 
of the oare taker and that the principles 
enunoiated in Bhana Mai v. Qanpat Rai 
(l) were applicable to the case. No 
other authorities have been referred to. 

It is convenient to give the following 
extraot from the judgment relied on, whioh 
is of a Division Bench of the Chief Court: “in 
Chitty’s Arohbold’s Praotioe of the Queen 

0) 21 J>. B. 1899. - 
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Benoh Division, Edition 14, Chapter LXXV, 
16 and 17 (page 869), authorities are cited 
for the following rules: as soon as the 
Sheriff seizes the debtor’s goods under the 
writ he is thereby absolutely discharged 
to the extent of the levy, whether the Sheriff 
sell the goods or return the writ or not, 
or though they afterwards be rescued 
from him; and the debtor may plead this 
to an action on the judgment, or, if 
another writ be sued out against him 
for the same debt, he may be relieved 
upon motion. The Sheriff is liable to the 
execution oreditor for the amount of the 
levy. Applying these rules our answer to 
the second question is that the deoree- 
holder oannot further execute his deoree 
against the person or property of the 
judgment d«btor, other than that attaohed 
and made over to the care-taker unless 
it be proved that the judgment-debtor 
was a party to .the disappearance of the 
property attaohed.” 

On behalf of the respondent it is con¬ 
tended that the goods were released, 
that thereafter the deoree-holder oould not 
demand iheir sale or otherwise put 
forward any right or claim in respeot of 
them without fresh execution and attach¬ 
ment, that, till he did so, he was in 
no way oonoerned with the goods, that, 
on the contrary, the goods having been 
released the care-taker was no longer 
entitled to possession of them and was 
relieved of all obligation exnept to re¬ 
turn them to the judgment-debtor if they 
were not in the latter’s possession already, 
that the goods were no longer attaohed 
and were at the disposal of the judgment- 
debtor who alone had any rights in 
respeot of them and that, therefore, the 
judgment in Bhana Mai v. Qanpat Rai 
(1) was inapplicable and that the deoree- 
holder was entitled to take out fresh 
execution, but no authorities have been 
referred to. It was also stated that the 
rules of English Law adopted and followed 
in Bhana Mai v. Ganpat Rai (1) wer e 
net applicable to, India but, here again, no 
reasons or authorities were given for this 
contention. 

The Civil Procedure Code of 18s2 did 
not provide for oases where the applica¬ 
tion for execution could not proceed for 
default of the deoree holder and 
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cff” cr shelving 
praotice was Dot 
and the proper 
granting or dis- 
in whole or in 


praotioe arose of “striking 
the application. Saoh a 
justified by that Code 
order was cne either 
miseiDg the application 

• king off” ^ as 
discussed in numerous oases and it was 

held that no general rule was applicable, 

that the attachment was not necessarily 

pat to an end and that the effect would 

depend on the oiroumstaDoes of the case. 

A full disoussion of this subject is to 

be found in Woodroffe and Ameer Ali’s 

° n ' be Code - 2nJ Edition, page 
960 Tbe defeat in tbe old Code was 

pointed out by Edge, C. J„ i n Vhonkal 
bxnoh v Fhakkar Singh (2) and in tbe 
present Code tbe situation is dealt with 
by Order XXI, role 57, whieh provides 
that where any property has been attaohed 
in exeoution of a decree, but, by reason 
of the deoree-holder’s default, the Court 
is unable to prooeed, it shall either dis- 
miss tbe application, or adjourn it and 
that upon such dismissal, the attachment 
shall cease. The present rule, however, 
does not indicate whether a dismissal for 
default can be set aside and whether, if 
not set aside, a fresh application for 
executmn is, or is not, barred. In Nomum i 
Siii v. Bosh tin Meah (3) it was held that 

on the dismissal of an application undrr 

this rule the attachment ceases even if t) e 
Judge intended to continue it. 

... i ■3 of the present 

case, it is clear lhat the Munsif was 

not justified in striking cff” the applioa- 

hon for execution on the 7th June 1916 

He did not dismiss it as assamed in 

arguments in this Court. In accordance 

with Order XXI, rule 57. Le should eitLer 

have dismissed it or adjourned it. He 

was cot legal y competent to do anything 

else. The intentions of the Munsif can- 

Dot be considered. In my opinion, there- 

fore, it must be held that tfc e applioa- 

tion was not diemieied ar.d that tie 

attachment cmtiDuod to subsist. Tie 

order of the Munsif, dated !he 27ih J D I y 

1 V‘. ‘ s 6‘milar except that he specifically 

released the property. 1 thick the order 
( n 12 .., 1 ?.^. 84 lF ' B A ’ W ' N ' (I8P3 -’ 38: 7 Ind Dec. 

C LJ 9 62 n i d ' CaS - 66S; 38 C - 482i 15 C - W - N. 428, 13 


of release must be regarded as one in- 
volving and implying the dismissal of the 
application, and that the application should 
ba held as having been dismissed and, 
to this extant, I am prepared to follow 
the conclusions to be gathered by the 
decisions of the Courts under the oil 

Code when dealing with applications which 
had been struok off.” 

The result of this finding 1*3 that the 
attachment ceased on tbe 27th July 1917. 
Thereafter the goods were at tbe disposal 
of the judgment debtor. Whether the 

goods had been all along in his possession 
or not, it is not denied that he took no 
flteps whatever to reoover them. It is in¬ 
credible that if be had not been in 
possession of the attaohed property, or 
was not in collusion with the oare taker, 
he would not have taken very prompt 
steps to reoover it. I hold, without taking 
t .e report of the bailiff into consideration, 
that the property attaohed had either 
been left in the possession of the judg* 
nient-debtor, or that he subsequently 
obtained possession of it, or that the judg¬ 
ment-debtor has been in oollasion with the 
care-taker and that he was a party to tbe 
disappearance of the said property. This 

ast finding brings the case within Bhani 
Mai v. Oanpat Rai (l). 

T, therefore, dismiss the appeal with costs. 

Appeal dismissed. 


LOWER BURMA CHIEF COURT. 
F.r-it Civil Appeal No. 138 of 1913. 

June 16, 1919. 

Present: — Sir Dam’el Twomey, Kt , Chief 
Judge, and Mr. Justice Ormond. 
ALLIBHAI MAHOMED — Appellant 

versus 

The BRITISH INDIA STEAM 
NA\ JGATIOV CO LTD — Respondent. 

Contract Act (IX of 187 2), 8. 151-Carriage by 
sea Carrier, liability of, extent oj — Negligence, liability 
for, whether can be contracted out of. 


A carrier by sea cannot, under the Indian Law, 
contract out of liability for the negligence of himself 
or of his servants. Section 1L1 of the Contract 
Act lays down an irreducible minimum of liability 
for common carriers as well as for other bailees, fp- 
802, col. 2, p. 303, col. 2.] 
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Mr. T. fi. Das (with him Mr, Munshi) , for 
the Appellant. 

Mr. McDonnell , for the Respondent. 

JUDGMENT. 

Ormond, J. —The plaintiff was the consignor 
of 2z7 bandies of dry beef oonveyed by 
the defendants' S. S. Bharata from Calcutta 
to Rangoon. 52 bandies were damaged by 
tar and had to be destroyed and the plaintiff 
sues for damages. The defendants rely on 
the olauses in their bill of lading. The bill 
of lading sets oat: *'The company shall not 
be liable for loss, damage or delay directly 
or indirectly resulting from any of the 
following causes or perils, howsoever 
occasioned * * * * breakage or leakage 

* * * * injurious effect of other goods 

whether by oontraot or otherwise howso¬ 
ever, perils, dangers and aooidents of the sea 

* * * * any act, neglect or default whatsoever 
of pilot, masters, officers, mariners, engineers, 
stevedores or other servants or agents 
whatsoever of the company on board or 
elsewhere in the management, navigation or 
otherwise of the steamer * # * * or in the 
loading, stowing, oarriage, unloading or 
delivery of the cargo.” The learned Judge 
on the original side dismissed the suit on 
the ground that the defendant oompany could 
oontraot themselves out of all liability in¬ 
cluding liability for the negligence of their 
servants. 

The question is, oan a common carrier by 
sea, who is not governed by the Indian 
Carriers Act, oontraot himself out of liability 
for negligence? 

It is not disputed that the defendant oom¬ 
pany is governed by the common law of 
England relating to oommon carriers by sea 
as applied in India. And it is admitted that 
under the present English Law the defend¬ 
ant company could oontraot itself out of 
liability for negligence. 

Mr. Das for the appellant contends (1) 
that although under the English Common 
Law, as it is now expounded, a oommon 
oarrier by sea oan oontraot out of all liability; 
yet in India he is bound under sections 151 
and 152 of the Indian Contract Aot to take 
ordinary care of the goods and cannot oontraot 
himself out of suoh liability; (2) that the law 
applicable to the case is the common law of 
England before the English Carriers Aot, 1830, 
^as passed and that under the oommon law, 
i»s it then was f a carrier by sea oould not 


oontraot himself out of liability for negli¬ 
genoe, and (3) that it was in consequence of 
the English Carriers Aot (which applies only 
to inland carriers) that the English Courts 
held that carriers by sea oould oontraot 
themselves out of liability for negligence; 
and that the Indian Courts should in like 
manner apply to oarriers by sea the law 
applicable to inland oommon oarriers under 
the Indian Carriers Aot, whioh declares that 
an inland oarrier shall be liable for the 
negligenoe or orimiral aot of himself or any 
of his agents or servants notwithstanding any 
speoial oontraot to the contrary. 

Mr. McDonnell for the respondent oompany 
contends (1) that the Contract Aot does 
not deal with the law relating to oommon 
oarriers and he relies on Irrawaddy 
Flotilla Oo. v. Bugwandas (1), and (2) that the 
oommon law does not ohange but is only 
elucidated by judioial decisions and that the 
oommon law of England, as it is now, is 
the law applicable to the present case. 

In theory, no doubt, the oommon law does 
not ohange but is merely elucidated. But if 
under the Jaw as it stood when it was in¬ 
troduced into India, a oommon oarrier oould 
not oontraot himself out of liability for 
negligenoe, the defendant oompany oould not 
do so now, unless the law in India has 
been altered in this respeot. In Advocate* 
General of Bengal v. Banee Surnomoye Dossed 
(2) Sir Barnes Peaoook, C. J., in delivering 
the judgment of the Supreme Court says: — 
It is a well recognised dootrine, and one 
whioh has been acted upon by this Court for 
more than half a oentury, that speaking 
generally, the first introduction of English 
Law into Calcutta was effeoted by the Charter 
of George the First, by whioh in the year 

1726, the Mayor’s Court was established. It 

is unnecessary to oite authorities in support 
of that position; indeed, it was admitted by 
the learned Ad vooate-General in his argu¬ 
ment in this oase”. And at page 426, in the 
judgment of the Privy Council, the following 
passage ooours:—‘‘The English Law,' oivil 
and criminal, has been usually considered to 


~ A ^ ^ -— • *~ui. <x 

6 Sar. P. C. J. 40; 9Ind. Dec. (n. s.) 413 (P. 0.). ' 

(2) 9 M.I. A. 387 at pp. 394, 426; 2 Moo. P 0 
(N. s.) 22; 9 Jur. in. 8 .) 877: 8 U T. 843; 2N.R5I 
12 W. R. (Eng.) 21; 1 W. R. P. C. 14; I Sufch. P C J 
515; 2 Sar. P. C.J. 37; 19 E. R. 786; 15 R. 811; i^t 
U H- 1. 
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have been made applicable to natives, within 
the limits of Calcutta, in the year 1726, by 
the Charter, 13th George I. Neither that nor 
the subsequent Charters expressly declare 
that the PlDglish Law shall be so applied, 
but it seems to have been held to be the 
neoessary oonsequenoe of the provisions 
contained in them. See also Freeman v. 

Fairlit (3). 

In Moothora Kant Shaw v. India 
General Steam Navigation Co (4) it wa 9 held 
by the Full Bench that at the time of the 
passing of the Indian Carriers Aot in 1865, 
the English Law relating to common 
carriers was in force in this country. Sir 
Richard Garth at page 161 says: ‘‘It seems 
only reasonable to suppose that, as common 
carriers were introduced into India by the 
English, and under English rule, the law by 
which their duties were regulated was the 
English Law applicable to that class of per* 
sons.” But it does not follow that the English 
Law as it is altered from time to time, whether 
by Statute or judicial decisions, is the law 
applicable to oommon carriers in India. 

I think we may take it that the law appli¬ 
cable to the question in this case is the oom¬ 
mon law of England as it was at the time 
of the passing of the English Carriers Aot 
(1830), unless it has &inoe been altered in 
India. 

In Peek v. North Staffordshire Ry. Co. (5) 
Blackburn, J., cites with approval a passage 
from Story on Bailments taken from para¬ 
graph 549 in the 9th Edition and says: — 
Mr. Justice Story, in his Commentaries on 
the Law of Bailments published in 1832, 
after the Carriers Aot, states, as I think 
accurately, what was the effect of the deci¬ 
sions up to that time. It was’, says he, 
formerly a question of much doubt how far 


speoial and qualified terms. The right, how- 
ever, of making suoh qualified acceptances by 
oommon oarriers seems to have been asserted 
in early times. Lord Coke deolared it in a 
note to Southcote's case (6) and it was admitted 
in Morse v. Slue (7). It is now reoognised and’ 
settled beyond any reasonable doubt.’...So 
far 1 think this, according to the decisions 
subsequent to 1832, still remained law in 
1654, when the Railway and Canal Traffio • 
Aot was passed. But Mr. Justioe Story 
proceeds to say: Still, however, it is to be 
understood that oommon oarriers cannot by 
any special agreement exempt themselves 
from all responsibility, so as to evade alto¬ 
gether the salutary policy of the oommon law. 

1 hey cannot, therefore, by a speoial notioe 
exempt themselves from all responsibility 
in cases of gross negligence and fraud, 
or, by demanding an exorbitant price, compel 
the owner of the goods to yield to unjust 
and oppressive limitations of their rights. 
And the o-rrier will be equally liable in 
case of the fraud or misconduct of his 1 
servants, as he would be in case of his own 
personal fraud or misconduct.’ ” And in 
Hinton v. Dibbin (8), Lord Denman, C. J ■ 
when reviewing the state of the law at the 

time of the pa«si*Dg of the English Carriers 
Aot, 1830, at page 659 says:—“It had been 
decided by all the Courts that a carrier is 
liable for the loss of articles above the 
amount, mentioned in the usual (carrier’s) 
notioe though not paid for accordingly, where 
he is guilty of what in so many oases is 
called gross negligenoe.’ ” 

From early times, a oommon oarrier 
could by a speoial acceptance exempt himself 
from liability for loss or damage caused 
otherwise than by the misconduct or neg¬ 
ligence of himself or his servants. Sir 


oommon carriers on land could by contra* 
limit their responsibility, upon the groun 
that, exeroisiDg a public employment, the 
are bound to carry for a reasonable oomper 
eation, and had no right to change thei 
oommon law rights and duties. And it wa 
said that, like innkeepers, they were bourn 
to reoeive and accommodate all persons, a 

far as they may, and oonld not insist n’noi 

(3) 1 M. I. A. 305; 1 Sar. P. O. J. 123: 18 E R 117 

(4) o 1 2 C * 166 at P- *3 C. L. R. 342; 8 Iml 

Jur. 247; 6 Ind. Dec. in. s ) 113. 

(6) (18(53) 10 U L. C 473 at p. 401; 32 L TOR 
211; 9 Jur. (n. s.) 914; 8 L. T. 768; il VV. R i 0 2^ 11 
Jfi. R. 1109; J38 R. R 250, ' ,J 


Edward Coke in a note to Southcote’s case 
(6) says: — Ncta reader, it is good policy 
for him who takes any goods to keep, to take 
them in speoial manner, scil. to keep them 
as he keeps his own goods, or to keep them 
the best he can at the peril of the party: or 
if they happen to be stolen or purloined, 
that he shall not answer for them, for 
he who aooepteth them ought to take 

16 ; 4 Co. Rep. 836; 76 E. R 1061. 

<7) (1672; 1 Vent 190; 2 Keb 72; Sir T. Baym. 220; 

1 Mod. 85; 86 E R. 129; 2 Lev. 69. 

(8) (1842) 2 Q. B. 64S at p. 659; 2 G. & D. 36; 11 
L. J. Q. B. 113; 6 Jur, 601; 114 E. R. 253; 57 R R- 
754, 
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them in suoh or the like manner, or 
otherwise be may be charged by his 
general aooeptanoe. So if goods are delivered 
to one to be delivered over, it i 9 good 
policy to provide for himself in such speoial 
manner, for donbt of being oharged by bis 
general aooeptanoe, wbioh implies that he 
takes upon him to do it.” Later on, 
oarriers gave notioe that they would not 
be responsible for los9 of or damage to 
goods above a certain value, unless declared 
and paid for accordingly; and the notioe 
if brought hotne to the person tendering 
the goods had the effeot of a speoial 
aooeptanoe or contraot. The carrier under 
snob a notioe olaimed total exemption from 
liability; but the Courts held that the 
contract did not absolve him from liability 
for misoonduot or for negligence. In some 
oases it was held that the consignor oould 
not have intended that the carrier should 
not exeroise any oare at all of the goods; 
and in other oases it was held that the 
carrier oould not free himself from the 
liability whioh attaohed to him as an 
ordinary bailee t.e., liability for misoonduot 
or negligenoe. Thus in Batson v. Donovan 
(9) Best, J., says: “A carrier was at 
liberty to make a special acceptance of 
the goods, and to introduce into the terms 
of suoh aooeptanoe any reasonable oondition 
not inconsistent with his duty to the 
public....The carrier must take the same 
oare of the goods that a prudent man 
would take of his own property. This is 
the law with respeot of all the bailees for 
hire or reward.” In Garnett v. Willan (\0) 
deoided in 1821, Bayley, J., at page 59, 
with reference to the speoial oontraots or 
notices of oarriers, says: “The Courts have 
put a sound construction upon those words 
.'lost or damaged,’ (as not including loss 
or damage arising from the negligenoe or 
misfeasanoe of the oarrier or his servants) 
by whioh the oarrier will receive all the 
protection whioh he ought to receive, for 
he will thereby be exempt from those 
peouliar liabilities whioh attaoh to him in 
his character of oarrier, but not from the 
consequence of his own misfeasanoe, for 
whioh every bailee is responsible,” and 
Holroyd, J., in the same case says: ' A 

(9) (1820) 4 B. & Aid. 21,22 R. 11.599; 10GE. R.S46. 

(10) (1821) 6 B.& Aid. 53; 21 R. R. 27 ’; 10G E. K. 
1113, 


oarrier, not withstanding his notioe jg 
responsible for ary loss or damage arising 
in the course of the trust reposed in him 
either from his own personal misconduct 
or that of his servants,” and in the same 
oase Best, J., says: I cannot see with 

reference to the question of the respon- 
sibility of the oarrier that there is any 
sound distinction between negligence and 
misfeasanoe. I am of opinion that by the 
oommon law a oarrier is answerable for 
the negligence, as well as the misfeasance of 
his servants. I am of opinion, that by those 
notices the oarrier isonly protected froratbatre- 
sponsibility whioh belongs to him as insurer.” 

It seems to have been assumed that an 
ordinary bailee oould not contraot out of 
Lability fcr negligence or misfeasanoe; 
possibly because the bailee, having accepted 
the bailment and charge of the goods, oould 
not shelter himself under a stipulation that 
he should take no oare at all of the goods, 
suoh a position being repugnant to and 
inconsistent with the fact of the bailment— 
and, therefore, a oarrier, who by speoial 
contract had tried to exempt himself from 
all liability, was still liable as an ordinary 
bailee for negligenoe and misoonduot. A 


oommon oarrier was one who professed to 
carry for all persons indiscriminately; he 
oould not refuse to oarry goods according 
to his profession, unless he had a good 
excuse, eg., want of room, eto. He oould, 
however, by special contraot divest himself 
of all the peouliar liability whioh other- 
wise would have attaohed to him as a oommon 
oarrier. And if by his profession or by 
special contract, he refused to accept any 
responsibility, there seems to be no reason 
why he should not have been allowed to 
do so, if a private oarrier or an ordinary 
bailee oould do so. If he professed to 
oarry only parcels below £10 in value, he 
would not be liable as a oommon oarrier 
for the loss of a parcel which was above 
that value; and be could refuse to oarry 
such a parcel in the same way as an 
ordinary bailee oould refuse a bailment. If 
in contravention of the carrier’s notioe, a 
consignor handed in a parcel whioh exceeded 
the prescribed value and omitted to state its 
real value, although the oarrier had stipulated 
that in such a oase he would inour no liability 
whatever, the Courts held that the carrier’s 
liability wag that of an ordinary 
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bailee aud that he was, therefore, liable 
for negligence and misoonduot. 

The Carriers Act was passed in 1830. 
It did not empower a carrier to con¬ 
tract himself out of liability for negligence, 
but seotion 1 enaots that a oarrier 
shall not be liable for the loss of or 
injury to goods of a certain description if 
the parcel exceeded £ 10 in value, unless 
the value and nature of such goods was 
declared and an increased oharge (if any) 
paid or agreed to be paid. It was not, 
however, until 1842 in Hinton v. Dibbin (S) 
that this statutory exemption was held to 
inolude loss occasioned by the negligence 
of the oarrier or his servants. In Owen 
v. Burnett (11), a case under seotion 1 of 
the Act, the judgments of the Court pro¬ 
ceeded upon the assumption that the 
oarrier would have been liable notwith¬ 
standing seotion 1 of the Aot, if the damage 
had been caused through gross negligence on 
the part of the carrier’s servants. 

After Hinton v. Dibbin (8) there came a 
serieB of six Railway oases, from 1849 to 
1853, in respect of damages to horses 
or cattle, whioh did not come under section 
1 of the Aot. The condition made by the 
Railway Company was that the horses or 
cattle were to be oarried at the entire 
risk of the owner and that the Company 
would not be responsible for any damage, 
however caused. All six oases were decid¬ 
ed in favour of the oarrier, although the 
damage had resulted from the negligence 
of the Company’s eervants. The deoisioDS 
in the 6rst two cases proceeded upon a 
varianoe of the eontraot alleged and the 
oontraot proved. In the third case of Chip, 
pendale v Lancashire and Yorkshire Railway Co. 
(12) the plaintiff olaimed on the ground that 
the defendant had failed to supply a proper 
tmok. The plaintiff himself had loaded 
some of the cattle, and judgment was 
given for the oarrier, because the plaintiff 
had seen the truck and because the cattle 
were at his risk. In Austin v. Manchester 
Sheffield Lincolnshire Ry. Co. (13) 

(11) (1834) 3 L. J. Ex. 76; 2 C. & M. 335:4 Tvr 

133, 149 E. R. 796, 39 R. R. 794. ' 

(12) 11851) 7 Railw. Cae. 624; 21 L. J. Q. B. 22; 15 
Jur. 1106. 

(13) (1850) 10 C. B. 454; 7 Railw. Cas. 300; 21 L. J 
Q. f. 179; 16 Jur, 763, 138 E. R. 181; 84 R. R. 645. 


[mo 
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Cresswell, J., quoted only the first part of 
the extract from Story referred to above, 
and assumed that oarriers could contract 
out of liability for negligence. In Carr v. 
Lancashire & Yorkshire Ry. (14) Parke, B., 
says (at page 711): “it is perfectly 

dear that sinoe the passing of the Car¬ 
riers Aot it is competent for a oarrier 

to make a special oontraot to convey goods 
and chattels; and it is clear that the 
liability of the latter may be made to 
depend upon the terms of that contract, 
into whioh both parties bad entered”. And 
in H alter v. York A North Midland Ry, 
(15) Wightman and Coleridge, JJ., referred 
to section 6 of the Aot as saving special 
contrao's, and they assumed that the oar¬ 
rier could hy a special oontraot exempt 

himself from all liability inoludiDg liabili¬ 
ty for negligence. In 185S in Phillips v, 
Edwards (16) in the oourse of the argu¬ 
ment (the case was deoided on other 
grounds), Pollock, C. B., doubted whether a 
oommon oarrier could have extinguished 
his liability altogether. And even so late 
as 1875, in Nugent v. Smith (17), Brett, J., 
says: It seems impossible to account for 
the almost universal use of bills of lading 
by all seagoing ships if a great Dumber 
of them, viz., all who were nrt common oar¬ 
riers, would only be answerable for negli* 
genoe, for whioh they are answerable not¬ 
withstanding the bill of lading.” In lfc6P, 
however, in The Duero (18), the Court had 
upheld the shipowner’s stipulation not to 
be liable for loss or damage occasioned by 
the negligenoe of his servants 

Seotion 6 of the Aot states that the 
Aot does not in anywise affect special 
contracts made for the conveyance ot 
goods. If the oarrier could Dot, before 
the Aot, exempt himself by a special con¬ 
tract from liability for the neglige^ 00 °I 
himself or his servants, the Aot did Dot 
empower him to do so and as poiDtfd 
out in Baxendale v. General Eastern Rail* 

(14) (1852) 7 Ex. 707; 7 Railw Cas. 426 ; 21 L. J 
Ex. 261; 17 Jur. 397; 155 E. R. 1133; 86 R. R- 801. 

(15) (If53) 2 El. & Bl. 750; 2 C. L. R. 237: 23 k- J> 

Q. B. 73; 18 Jur. 143; 2 W. R. 11; 118 E. R. 648; 22 
T. o. s.) P8; 95 R.R 779. „ 

(16) (1858) 3 H.4 N. S13; 28 L. J. Ex. 62; 16/ *-• 

S. 696; 32 L. T. (o. s ) 147; 117 R. R. 990. 

07) (1676) 1C. P. D. »9 at p. 33. „ no r 

(18) (1869) 38 L. J. Adra. 69; 2 A. A E. 393; 22 L. 

T. 37. 
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way (19), section 6 refers only to oontraots 
which modify the Company’s exemption 
under seotion 1 

In 1854, the Railway and Canal Traffic 
Aofc was passed which declared that 
the Company shall be liable for the loss 
of or injury to any animals or goods 
occasioned by the neglect or default of such 
Company or its servants, notwithstanding 
any notice, condition or declaration oontrary 
thereto or anywise limiting such liability; 
but the Act allowed speoial oontraots 
if signed by the person delivering the 
cattle or goods and if adjudged by the 
Court or Judge to be just and reasonable. 

In Peek v. North Staffordshire Ry. Co. (5) 
the qaestion arose whether a condition by 
the Company that they would not be res¬ 
ponsible for damage to the goods (marble 
chimney pieces) unless their value was 
declared, was just and reasonable within 
the meaning of that Aot. Blackburn, J., 
at page 51 i says: I think that a condition 
exempting the carriers wholly from liabili¬ 
ty for the negleot and default of their 
servants is prima facie unreasonable. I do not 
go so far as to say that it is necessarily 
in every case unreasonable and void. A 
oarrier is bound to carry for a reasonable 
remuneration, and if he offers to do so, 
but at the same time offers in the alter¬ 
native to oarry on the terms that he shall 
have no liability at all, and holds forth 
as an inducement a reduction of the 
price below that whioh would be reason¬ 
able remuneration for oarrying at carrier’s 
risk, or some additional advantage, whioh 
he is not bound to give, and dees not 
give to those that employ him with a oom- 
mon law liability, 1 think a condition 
thus offered may be reasonable enough, 
lor the terms of a speoial contract enter¬ 
ed into by a person who has the option 
of employing the carrier on the terms of 
the contraot, or on the terms of his 
undertaking the common law liability, are 
necessarily reasonable as regards the person 
having that option.” 

Such was the state of the law in Eng¬ 
land when the Indian Carriers Aot was 
passed in 1865. There can be no doubt 
I think that down to 1852, if not later, 
a common oarrier under the common law 

09) (1869)4 Q. B. 244; 10 B. & S. 212; 38 L. J. O. B. 

137 ) 17 W, fi. 412. 


of England could Dot contraot out of 
liability for negligence. The change of the 
law in this respeot by judicial decisions was 
due indirectly to the Carriers Aot and 
apparently was not due in any wsy to 
ohange of view as regards public polioy. 

The Indian Legislature, 1 think, reoognis- 
ed that under the common law of Eng¬ 
land as applicable to India, a common 
oarrier could not contraot out of liability 
for negligence, for the Carriers Aot 
professes to he a declaratory Act as to 
the liability of oommon carriers for loss 
of or damage occasioned by the negligence 
or orimiDal aot of themselves, their agents 
or servants. Seotion 6 enables the oarrier 
to limit his liability by a speoial oon- 
tract signed by the owner of the goods, 
but section 8 declares his liability for the 
negligence or criminal aot of himself or his 
servants, notwithstanding any special contract. 

I now come to the other part of Mr. 
Das’ argument connected with seotions 151 
and 152 of the Contraot Aot. Seotion 148 
says a “bailment” is the delivery of goods 
by ODe person to another for some pur¬ 
pose upon a contraot that they shall, when 
the purpose is accomplished, be returned or 
otherwise disposed of according to the direo- 
tions of the persons delivering them. 
Seotion 151 says: “in all oases of bailment 
the bailee is bound” to take a certain 
degree of care of the goods and seotion 
152 says: “The bailee, in the absence of 
any speoial contract, is not responsible for 
the loss, destruction or deterioration of 
the thing bailed, if he has taken the 
amount of care of it described in seotion 
151.” The meaning seems to me to be 
dear, viz., that an ordinary bailee is bound 
to take reasonable care of the goods, not¬ 
withstanding any contraot to the oontrary 
and he incurs do further liability in the 
absence of a speoial oontraot. It has 
been so held by Sankaran flair, J., j n 
Sheik Mahamad Ravuther v. B. I. S. N. Oo. 
(20) and I know of no decision to the 
contrary. This, I think, as indicated above, 
was formerly also the English Common 
Law; but since it has been held that a oommon 
carrier can contract out of liability for 
negligence it would follow that an ordinary 
bailee could do so—and that an ordinary 

(20) 1 I nil. Cas. 977, 32 M. 95, 18 M. L. J. 497, 4 
M. L. T. 110. ' 
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bailee oould do so, seems to have been con¬ 
templated by Blackburn, J., in Mitchell v. 
Line ishire & Yorkshire Ry. (21). But this 
would bs a later development of the law 
which, in my opinion, is not the law in India. 

In Irrawaddy Flotilla Co. v. Bug wan las 
(l) their Lordships of the Privy Council 
say that the Contraot Aot was not intend¬ 
ed to alter or deal with the law applicable 
to common oarriers and that ommon 
carriers are not within the Aot. The que 3 - 
tion in that case was whether sections 151 
and 152 of the Contraot Aot reduced the 
liability of a oommon oarrier to that of 
an ordinary bailee. The question whether 
a oommon oarrier can reduoe his liability 
below that of an ordinary bailee did not 
arise and was not discussed. It was deoided 
that the peooliar liabilities whioh attaoh 
to a oommon oarrier as such, are not affeoted 
by the Contraot Aot. A carrier who by 
contract divests himself of the peouliar 
liabilities that oould attaoh to him as a 
oommon oarrier, oeases to be governed by 
the law applioable to oommon oarriers and 
is governed by the law applicable to an 
ordinary bailee. And if an ordinary bailee 
oannot contract out of liability for negli¬ 
gence, still less would a common carrier 
be able to do so. It would be unreasonable 
to hold that because a oarrier professed 
to oarry for all persons indiscriminately, 
he may do so upon the condition that he 
shall inour no liability either as a oommon 
oarrier or as an ordinary bailee; whereas a 
private carrier may not contract out of his 
liability as an ordinary bailee. 

If the decision is to rest upon the ques¬ 
tion of publio polioy, it would no doubt be 
more satisfactory if the Indian Law was in 
conformity with the English Law. Formerly 
under English Law a oommon oarrier oould 
not contract out of liability for negligence, 
on the ground of publio polioy, and as stated 
above the change in English Law on this 
point was due not to any change of view as 
regards publio polioy. The Indian Carriers 
Aot is an indication that in India public 
polioy requires that the oarrier should exer- 
oise supervision over the persons handling the 
goods. If it is a question whether the oarrier 
or the individual consignors should insure 
themselves against loss through the negligence 


(21) (1875) 10 CJ 13. 256 at 
33 L. T. 161* 23 W. tt. 853. 


p. 262;44L. J. Q. B. 107; 


of the carrier’s servants, it would probably 
be cheaper and certainly more appropriate 
for the oarrier to do so. 

It has been deoided in India, following 
the present English Law, that a oommon 
oarrier by sea can contract out of liability 
for negligence, in the following oases: Jelltcoe 
v. British India Steam Navigation Co. (22), 
Hassanhhoy Visrim v. The British India Steam 
Navigation Company (23), Hajes Ismail Sait 
v. Company of the Messageries Maritimes 
of France (24) and Sheik Mohamad 
Ruvuther v. B. I. S. N. Co. (20), Sankaran 
Nair, J., dissenting. In the first case, «the 
plaintiff was not represented and the ques¬ 
tions now raised were not raised in any 
of the first three oases. Ido not think that 
the question can be said to be definitely 
concluded by judioial decisions. 

For the reasons stated above, in my opinion, 
a oarrier by sea under Indian Law oannot 
contract out of liability for the negligence 
of himself or of his servants. 

The learned Judge has not found as a 
fact whether the damage to the plaintiff’s 
goods was caused through the negligence 
of the Company’s servants or not. I would 
remand the case forsuoh a finding. 

Twomby, C. J.—The question in this appeal 
is whether a oommon oarrier by sea can 
contract himself out of liability for. thp 
negligence of his servants and agents. It 
is not disputed that the B. I. S. N. Com¬ 
pany are oommon oarriers by sea and it 
is oommon ground that their liabilities are 
governed by the oommon law. The points 
in dispute are: (1) whether we should take 
the oommon law to be the oommon law 
of England at the present day or at an 
earlier period, and (21 whether in any 
event the provisions of section 151, Con- 
tract Aot, prescribing a minimum standar 
of liability for bailees in general is no 
applioable to oommon oarriers who are 
only one species of bailee, namely, bailees for 

the carriage of goods. 

In the Calcutta case of Jellicoe V- 
British India Steam Navigation Oo. (22) Garth, 

C. J., held that “a shipowner has a rigb^ 
to impose upon shippers any terms, o* 
ever unreasonable, whioh the shippers ,D 
proper to accept. They may thus r00 

(22) 10 C. 489; 5 Ind. Dec. (s. s.) 328. 

(23) 13 B. 571; 7 Tad. Dec. (n.;3.);379. 

(24) 28 M. 400. 
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themselves from consequences of their own 
negligenoe or default, however gross or 
wilful.” He svent on to siy: “So long as 
the law allows one olass of oarriers to 
insist upon oontraots of this kind, and the 
Publio submit to have their goods carried 
upon such terms, Courts of Justice are quite 
powerless to proteot them.” This view appears 
to have been aocepted also by the Bombay 
and Madras High Courts as being in 
accordance with the oommon law of Eng. 
land whioh they were bound to follow. 
Wallis, J , in Sheik Mohamad Ravuther v. B. 
I. S. N. Co. (20) remarked that “oontraots 
have been made and business oarried 
on for many years in India on this footing 
and if the law is to be altered now it 
must be by the Legislature.” These Indian 
decisions are no doubt in accordance with 
the oommon law of England as it now 
Blands, and it was assumed that the same 
law applies to India. In the case last 
oited, however, Mr. Justice Sankaran Nair 
expressed a deoided opinion that the Eng¬ 
lish Common Law to be applied in India 
is not the law of the present day but the 
law as it ^stood at a much earlier period. 
He said: ‘ l am of opinion that the English 
Common Law that has been aooepted in 
India (i. e., by the Indian Legislature) is 
the law as declared by Story and Lord 
Blaokburn, whioh is based on grounds of 
publio policy applicable alike to England 
and India; that its further development as 
to exemption by contract due to the Carriers 
Act of 1830 for loss due to negligence has 
not been aooepted in India, but, on the 
other hand, has been deolared inapplicable 
by Aot III of 18d5 to the oases falling 
within that Aot and following the reason¬ 
ing of the Privy Counoil, that, though an 
Aot may be inapplicable, it ought to be 
followed as a rule of justice, equity and 
good oonsoienoe, in oases similar to 

those dealt with by the Legislature in 
the absenoe of any circumstances to the 
oontrary, the prinoiples embodied in Aot 
III of 1865 ought to be followed. I am 
further of opinion that a 
Oommon Law ought not 

opposed to 
aoted upon 
The point 


when it is 
followed and 
Legislature.” 
argued before 
Mr. Das. It 


rule of English 
to be followed 
the prinoiples 
by the Indian 

- ..- has now bean 

uj with great aeateaese by 
is shown that the coalmen 


l'T ,r 3 .u fir8t ' n ‘ roduoed ''°to India not 
later than the year 1, J6, and that at that time 

and for more than a oentnry afterwards 

oommon oarriers in England were not 

permitted to exempt themselves by oontraot 

from liabil.ty for loss or damage caused 

by the negligence of their servants. I 

conour with my learned oolleague in 

holding that we are justified in disregard- 

mg subsequent developments of the 

oommon law in England, unless where thev 

have been rendered directly applicable to 

India by statute cr are shown to be 

consistent with the principles of subsequent 

Indian legislation. It is shown beyond 

doubt that it was not until after the 

passing of the English Carriers Act in 

that 0, A T d ., “! an lnd,reot conseqcenoe of 
that Act, that oontracls of this kind oamc 

to be reoogmsed in England. When the 

oommon law was first introduced into 

India, any suoh oontraot would have been 

inoperative in England. The English Law 

relating to inland oarrierg in England was 

subsequently relaxed by judicial decisions 

and the relaxation was extended by the 

English Courts to oarriers by sea. But 

as i!r Jushce Sankaran Nair has pointed 

out, the Indian Carriers Act of 1805 

expressly provides that common carriers 

by land shall be liable for loss or damage 

oaused by the negligenoe of their servants 

and there is no reason in principle why 

a different rule should be applied in India 

in the oase of sea oarriers. To hold that 

sea oarriers can exempt themselves by 
contrac would clearly be inconsistent with 
the policy of the Indian Legislature as 
shown ,n the preamble of the Indian 
Carriers Aot, 1865, and seotion 8 of the Aot 
On the second question also, f concur with 
my learned colleague in holding that section 
151, Contraot Aot, lays down an irrednniklo 
minimum of liability for common carr e 8 
as well as for other bailees Mr I 
Sankaran Nair in the oase cited above 
examined the question whether an ordinary 
bailee can oontraot out of his ); 0 Lr/ 
under seotion 151, and 1 ill. 1,abl . 11 * 
convincing reasons for his 
a oontraot oannot be 
this view be oorreot, it „ „ laar] 
pugnant to oommou sense that „ 
carrier, who is not only ^ a e ^ 

.usurer also, should be at liberty to rel “ 


think he gives 
view that suoh 
recognised. If 

is dearly re 
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on a oontraot relieving him of all 
liability. It is urged that the Privy 
Council case Irrawaddy Flotilla Go. v. 
Bugwandas (1) shows definitely that th9 
liabilities of oommon oarriers are independent 
of the Contract Act altogether. Their 
Lordships gave it as their opinion that 
“oommon oarriers are not within the 
Act.” But that case was one iD whioh 
the common carriers took up the position 
that, in the absence of negligence, they 
we»e free from liability if they took the 
amouut of oare required by section 151, 
Contraot Act. The decision was in effect 
that the liability cf the common oarrier 
as insurer is not affeoted by the Contraot 
Act, in other words, he cannot avail 
himself of the provisions of section 151 
to reduoe his liability to that of an 
ordinary bailee. This was the only question 
their Lordships had to decide, and I think 
it is dear that no wider meaning was 
intended for the phrase oommon carriers 
are not within the Act.” There is nothing 
in their Lordships’ judgment to support 
the view that a common oarrier, not 
being a oommon oarrier under the Indian 
Carriers Act, 1865, is not as a bailee 
liable at least to the extent indicated in 
section 151 or that be can divest himself 
of this minimum liability any more than 
an ordinary bailee can. 

I agree that the case must be remanded 
to the original side for a finding on the 
4th and 6th issues as to negligence and 
the amount of damages, if aDy. 

Cose remanded. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 3781 

ok 1913. 

November 21, 1918. 

Present: —Mr. Justice N. R Chatterjea and 

Mr. Justice Newbould. 
PROFULLA KUMAR SEN and others 
—Defendants —Appellants 

versus 

The Hon’ble Nawab Sir SALIMULLAH 
BAHADUR and others—Plaintiffs 

—Respondents. 

Rent decree against recorded tenants—Execution of 


CASES. [i919 

decree—Sale of tenure —Subsequent suit for arrears— 
Transferee of portion oj tenure , liability of. 

A tenure was sold in execution of a decree for 
rent obtained against the recorded tenants only. 
Afterwards, the landlord brought a suit for arroars 
of rent for the period between the date of the institu- 
tion of the previous suit and the confirmation of the 
sale, as well as for some subsequent years, making 
the old recorded tenants and an unrecorded trans¬ 
feree of a part of the tenure, parties to the suit: 

Held, (l; that the entire, tenure including the share 
of the purchaser of a portion of it whose name was 
not registered in the landlord’s sherista, passed by the 
execution sale and that it was not open to such a 
purchaser to sue for a declaration of his right to his 
share in the tenure; [p. 305, col. 1.] 

(-) that the unrecorded purchaser was not liable 
for the rent of the period subsequent to the con¬ 
firmation of sale. [p. 305, col. 2.] 

Appeal against the decree of theSubordi* 
nate Judge, 2nd Court, Baokergunj, dated 
the 5th August 1913, modifying that of the 
Munsif, 1st Court at Barisal, dated the 31st 
August 1912. 

Babus Surendra Chandra Sen and Surendra 
Nath Das Gupta, for the Appellants. 

Babus Surendra Nath Quha and Biraj 
Mohan Mojumdar , for the Repondents. 

JUDGMENT.—This appeal arises out of 
a 9uit for rent in respect of a tenure 
whioh was held originally by defendants 
Nos. 1 to 5 and certain persons who are 
described as Mohamedans. 

The plaintiffs, who are the Zemindare, 
brought a suit for rent of the tenure 
against defendants Nos. 1 to 5 on the 
10th August 1906. This suit was for a 
period prior to Sraban 1313. In execution 
of the decree obtained in the suit, the 
tenure was sold and the sale was confirmed 
on the 10th May 1S08, corresponding to 
27th Baiaakh 1315. The present snit was 
bronght for the arrears of rent between 
the date of the institution of the previous 
suit and the date on whioh the sale was 
confirmed, i.e., up to the end of 1314 not 
only against the defendants Nos. 1 to 5 
but also against the defendant No. 

The plaintiffs also claimed a 4 •annas 
share of the rent for 1315 and 1315 
against the defendant No. 6 in the present 
snit, on the ground that the Record o 
Rights showed that the defendant No. 6 
a oo sharer to the extent of 4 annas in t • 
tenure by virtue of a purchase of tb 0 
4 annas share from the Mohamedans * a 

the year 1891, 
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to ^ C ? r \°i ®/ 8t iD9taD0e « a ™ a decree 
o th e pta.nt.ff f or rent np to the year 

13 H against defendants Noe. 1 to 5 only and 

tT n 9 0l f' m , a?ii03t defendant 
j n j * .9? , a u PD0a ; the Iearned Subordinate 

also liahff ^ th9 d6f6ndant N °' 6 was 
failed to h° r !, ren ‘ aS oUimed . aa he had 
and th„V ‘ hat . the ^ala waa benami 

as bl, ?h 0 ° f R ' ght9 9h ° wad hi8 

extent of 4 6 °T ° f the tenare ‘° ‘he 
extent of 4 annas share. 

CW t 6f , 9n 1ftn * No - 6 oon ‘onded in the 
Coorts below that the kob.la executed in 

h.s favoar by the Mohanedans was a 

or” eon ° D8 ’ ftDd D b6 '' id u ° P° S3 es3ion of‘ 

Or ooneern with, the tennra. He farther 

fended that the entries in the Record 

These fa 0 t? re h° made at hls '" 3 ‘anoe. 

A neae faota, however, hava been found 

against h,m by the lower Appellate Court 

and we muat hold, therefore, that he was 

ants Noa^I t^ 6 ‘ eD ° re a, ° D * " itb def - d ' 

fend '- 8 f r° nDd 7 both the Coo'-tB below 

the d ad ln fa0t ‘7 fiDdin « waa baaed upon 

hat ?h“'T f D tbe Plaintiffs ‘hemaelvea) 
r ‘ ba * tbe defendaD ‘ No. 6 had never been 
recognised as a tenant, that tbe defendants 

th* A 7 ,he r0 oorded tenants in 

* be . * A i rls,a ° f ‘he Plaintiffs and that the 
plaintiffs bad never real,'tad rent from the 
defendant No. 6, although the Mala in 
the name of the defendant No. 6 wla 
exeonted eo far baok aa 1891 The 
property sold is deeoribed as an entire 
tenure, and aa the deoree was obtained 

we thfnk" h f ag h D8t tbe re °° rded tenant8 ' 
sold Ind k tb * m bat waB ‘"‘ended to be 
sold and W aa sold waa the tenure itself 

Nos 1 to'TV • iD ‘ erC8t ° f dafa ndan.s 

. ’ 1 to 5. Having regard to all the 

nnf° U “ 8 ‘ an ?u 9 referred to above, we do 
not think that it waa open to the defendant 

of hia “ a 9uit (or a deeleration 

Of bis right to a 4-annaa share on the 

ground that the sale did not pass his 

share in the tenure. During these 17 

rivhf ° r m ° re ’ he has never asserted hia 
right as a tenant: and the finding is that 

nor wL De7er b T reoo S" ; * 6d «e a tenant 
are • aDy r L ent realized from him. We 

the „T m ? n tbe en‘'re tenure inoluding 
the interest ,f any, of defendant No 6 

?\ ,8ed 7 N tbe «“'* t0 the Plaintiffs. The 
defendant No. 6 disolaim, any possession 

20 


OASES. 


;«5 


Of. or ooneern with, the howla or any 
under-tenure in the howla. 7 

nder these oirournstanoes, the deoree 
of tbe ower Appellate Court, in s 0 Jar 

1316 a^ at69 ^ f°K tb0 ° Ia,m f0P 1315 and 

sz “= ,"r N °- »•" ••• 

ants Nos. 1 to 5. The deoree of the lower 
ppellate Court is varied aooordingly 
vve a low costs in proportion in all Courts 

theappeHant to get one-fifth. and the re 
spondents to get four.hfths. 

Decree modified. 


OUDH JUDICIAL COMMISSIONER’S 

Execution ok Decree Appeal No. 10 ok 1919 

July 4, 1919. 

Present :-Mr. Lyle, A. J. C „ and 

urTM o!v r ’ Ashworth, A. J. C. 

1UNSHI LAL— Decree holder_ 

Appellant 

S. MOHAMMAD AMIR MIRZA BEG 

JtJDGM g^T-DEBTOR-AND OTHeRS- 

n - i n , Respondents. 

o c xxl r ; ac ito. xt/ A :Ll ° f «■ si.73, 

holder of estate—Receiver ugaxnst heirs of 

subsequent, against one of' several" ■ ° f ~~ I,ecree > 

personal debt-Receiver, separate^wDh ° f 

appointed i n respect of share nf ; U , hether can he 
Rateable distribution, whether can 
ment-debtor , whether same. allowed — Judg. 


after bis death) 8 was taken^osr ° f a tuluka wLich . 

his brother and’H. ^ at^TbL 810 ” ^ ^ A ' **- 

was brought on the basis of A suifc 

executed by 3/. A. against th.lu rnort g a go-deeds 
tatives of the mortgagror - ln d I QS re P res(? u* 

providing f« r payment bvTnot ?' *** Was °htained 

of default for salo^f thV nroi cr v and in c ^ 
was obtained against them by l’ A tlfd 

of M A., for her share nf fK , ’’ t,ie ‘Lughtor 

motbor. In executfiin of this ,I^ V6r d “ to h “ 

"as appointed and placed in nr. ■ ec . ree a Receiver 
with directions to satisfy th^f 8810 ? ° f the 
the profits of the Tlu ka £*1"° out 

proceedings, M. L . obtained f , bse( i U0ntl 7 to these 
for his personal debts and in agamsfc A • B - 

rr^t e n r 

wvre liable to the ext,uT of rU^r 
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them, the decrees should bo satisfied by sale of 
the property left by Jf. A , and not out of the 
profits which were not assets left by him, and that 
as his judgment-debtor owned a one-third share of 
the property, his decree could be satisfied from the 
profits of that share. He accordingly prayed that 
his judgment-debtor’s share bo attached under Order 
XXI, rule S4, of the Civil Procedure Code, and a 
Receiver appointed under Order XL, rule 1, to 
realise the profits and apply them in satisfaction 
of his decree, ck, that if no Receiver was appointed 
the share of his judgment-debtor might be attached 
and sold to satisfy his decree, or that if this was 
not permitted, he might bo allowed a rateable share 
in the profits realised by the Receiver already 
appointed: 

Held , ^1) that section 51 of the Civil Procedure 
Code entitled the Court to appoint a Receiver of 
rents of the estate of a deceased person for the 
Purpose of liquidating debts against that estate, 
and that there was nothing in the Code to limit 
the appointment of a Receiver of rents to a case 
where the debt to be discharged was a debt against 
the heirs and not against the deceased holder of 
the estate, and that, so long as the present Receiver 
was maintained, the application for the appointment 
of a Receiver for the sale of the property held by the 
Receiver already in possession thereof could not bo 
entertained; (.P- 307, col. 2; p. £08, cols 1 & 2.] 

(2) that as to rateable distribution, the applica¬ 
tion was barred by the fact that the decree waS not 
agaiust the same judgment-debtor within the 
meaning of section 73 of the Civil Procedure 
Code. [p. £03, col. 2.] 

Appeal against the order of the Sub-Judge, 
Sitapur, dated the 6th Deoember 1918, 

Messrs. Bisheshar Nath Srivastava, Gulab 
Chatid Srimal and Tara Chatidar Sharma , for 
the Appellant 

Mr. Mumtaz Husain, for Respondents 
Nos. 1 to 3. 

JUDGMENT.—The faots of this ease 
will appear from the order of the Sub¬ 
ordinate Judge of Sitapur dated the 6th 
Deoember 1918, which runs as follows : — 

“ Mirza Muhammad Ali Beg was the 
last holder of the Taluqa of Aurangabad and 
after his death his brother Ahmad Mirza 
Beg aDd his nephews Hamid Mirza Beg 
and Amir Mirza Beg got possession over the 
Taluqa. The Allahabad Bank held oertain 
mortgage-deeds executed by Mirza Muham¬ 
mad All Beg, and on the basis of those 
deeds the Bank brought a suit against 
Ahmad Mirza Beg, Hamid Mirza Beg and 
Amir Mirza Beg as the representatives of 
the mortgagor and obtained a decree, which 
provides for payment of the money by 
instalments and authorises the Bank to 
realise the entire money remaining dae ia 
case of default in payment of aDy instal¬ 


ment by sale of the property mortgaged. 
The wife of Muhammad ^li Bsg predeoea'ed 
him, Rrni Abadi Begam is the daughter of 
Muhammad Ali Beg and she brought a 
suit to recover her share in the dower das 
to her mother against Ahmad Mirza Bag, 
Hamid Mirza Bag and Amir Mirza Bs? 
as Muhammad Ali Beg had died before the 
institution of her suit. She obtained a 
deoree for over Rs. 93,009. In exeoutiou 
of her decree she applied that a Receiver 
be appointed and the Taluqa be plaoed in 
his possession and from the profits her 
deoree be satisfied. l'hat application was 
granted and the Deputy Commissioner of 
Si'apur was appointed Receiver” at first 
temporarily by the Subordinate Judge on 
the 7th March 1917 and later on until 
Abadi Begam’s deoree was satisfied by this 
Court on the 19th March 1917, and it wai 
directed that out of the profits the instal* 
ments of the Allahabad Bank should be 
paid first and the balance be applied to¬ 
wards the satisfaction of Abadi Begam’s 

deoree. Ahmad Mirzi Beg appealed against 
that order but his appeal whs dismissed. 
The Deputy Commissioner is in possession 
of the Taluqa as Receiver, These facts 
are not disputed. Munshi Lai brought a 
suit against Amir Mirza Beg in the Court 
of the Subordinate Judge of Lucknow for 
his personal debts and obtained a deoree 
which has been transferred to this Coart 
for execution. Munshi Lai has tiled the 
present application and says that his judg¬ 
ment debtor, Amir Mirza Beg, is owner o 
5 annas 4 pies share in the villages which are 
in the possession of the Deputy Commissioner 
as Receiver in Abadi Begam’s decree 
and of which the nikasi is about Rs. 1,50,0 » 

that he pays the amount of profits realise 
by him towards the satisfaction of the decree 
obtained by the Allahabad Bank and K* nl 
Abadi Begam, that Abadi Begam s decree 
was passed against the three persona as 
heirs and representatives of Muhamma 
Ali Beg and they were liable to the ex 

tent of the assets received by 8D 

the decree in favour of the Allahabad an ^ 
was passed on the basis of the dee s exe 
outed by Muhammad Ali Beg and cjo 
be satisfied by sale of the villages 
gaged and Abadi Begam could also re ® , 
her money from the property of Mu am 
Ali Beg and the two decrees could 
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be Ralisfied oat of the profits of the vil- 
assets of 

pro6ts ooald onlr h« o r i S [ th fc the 

Sr xvr i° a ° tni = -S 

applicant s “ d 

satisfied from ,he profit 0 f”7 ■ T ^ 
share fhftf if *u P 8 ot Ara,r Mirza’s 

debtor fa s Id it ’a?”* °' ^ ^ 

-d ft would tak^T £T ,& * 

it W , a?p t rayed Pr0 th 9 a , t t h SOl<J therefore - 

under Order Yv hie property be attached 

of the Cod * n™ 9 o 4 ' the F,rit dohedule 
O der XL, I V' VI1 Procedure, aud under 

r.’ th h : b 0 7 t :i r tL b3e ° pUoed 

?veu°pet badi - B3g ‘ m ’ H d —^ mThrba 

given perm.ssnn to proceed against the 

tnzzs?ir^ 

S 0 h^a e a‘^^ h r ili: 

Z't 3 no? '/TV 6 - tia fied, thatTthi: 

allowed a ratea^ shlr: 0 i ^ h fa" igh ‘ £ 

deoree. d * ^ Ee ° eWer in ^adi BeS 

aooede h “ M *> 

applicant Munshi La? I «*“*•»« of the 
he should apply to the Court ?. g h P<,BDd . tlia J 
the Eeceiver. He seems, however^ to^ndorae 

ment a of U th n R ° 0ntentioa ‘ ha t the appoint- 
ment of the Reoeiyer of this Taluqa with 

power to use the rents towards satisfying 

Abad?B * ag - f th8 Allahabad Bank and 

the Alfc r" 9 ! Wa9 im P ro P Br >as neither 
tbe Allahabad Bank nor Abadi Begam had 

U 7. , ri ^ h { *° the Profits of the Taluqa 
wh.ch belonged to the heirs. In apoeal 

ment P °o 9 f ?h ’r^-" Uf> thftt « the appoint- 

tMsyu\t: h daf;d 9 r r i y Tb d Ma b r y oh S? J 9 

entftfad to" ask L *‘ wa9 

appointment as he ° f lgD ° re thafc 
proceedim?s t 0 j was nofc part r to the 

cant Munshi Lai m ‘t tbe “P* 1 ''- 

appointment of the Receiver °Zas HfagS 
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refers to r°! ng thl9 hfs Co “nsel 

ul Fatima * lshan .t al Atal v. Umrnat- 
ut-Fatima Begam (1) as authority for the 

llTeTLT f be oorpH9 a " d “ot til 

ourient profits of an estate are assets nf 
held thlt Se nnt 0 l ld t 6 h' thia it was 

_,a i t’ antl1 the sequestration of the 
esta e by attachment or otherwise, a 

creditor is not entitled to seize the rents 
accruing 8 

devolyed on his hetVla^ .£ 
P ofits cannot be treated as the estate of 

Ire e 6 nt?t 1 ed V ^ ° f tbe d0 ° ea9ed 

e entitled to appropriate them. This 
LU ng in° e9 h * ,p th « applicant Munshi 

nrnfits f fi. adm ' tS that the re,lta and 
profits of the estate can be taken by a 

oredBor of the deceased if the estate 

had been sequestrated by attachment or 

otherwise 1 the appointment of a 

Receiver to collect rents is oovered by the 

words or otherwise”, then the ruling is of 

ConIrr S b t0 Man3hi Lal - Munshi La ,. s 
Counsel however, relied on Rani Kanno Dai 

v. B J. Lacy (2) as authority for the pro- 

position that a Court cannot appoint a 

Receiver of rents in execution of a money 

estate 6 Th’ deoea9ed holder of the 

estate. The respondent's Counsel failed to 

If thlt 5 r“ P e a ?? wer t0 tbe invocation 

of that ruling. This ruling was nassed 

Sect 61- ‘ h fil ° Id f G u° da ° f Civil Procedure 

of 1908 , of , tha n Codo °f Civil Procedure 
of 1908, which allows a Court to order 

execution of the decree by appointing a 
Receiver, is a new section which was added 

on the suggestion of the Advocate-General 
of Mailras. Munshi Lal applicant’s Counsel 
also urges that in no case can a Receiver 
be appointed in execution of a mortgage 
decree and refers to Muhammad Hu,sain 
Khan v. Amar Ghand Paul ( 3) . 

ru mg on the contrary merely holds that 
the appointment of a Receiver is within 
the discretion of a Court and that in the 
particular oiroumstanoes of the oase which 

enUrely different from present one, it was 
not desirable to appoint a Reoeiver. I n our 
opinion the effeot of aeotion 51 of the Code 


(1) 25 Ind. Caa. 3«4; 17 O. C 207 

(,K4 A - 235i A - W 38, » 

(3)121 Ind. Cas. 283; 16 0. C. 238. 
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of Civil Procedure of 190S is to entitle 
a Court to appoint a Receiver of rents 
of the estate of a deceased person for 
the purpose of liquidating debts against 
that estate. Onoe a Receiver has been 
appointed, the heirs of the deceased are no 
lcDger entitled to the rents. In this case 
the Receiver was appointed in order to 
prevent the sale of a valuable property 
in discharge of debts which could be 
easily paid off from the profits. The 
appointment of a Reoeiver was prima facie 
to the advantage of the heirs, as it had 
the effect of keeping intaot the estate. Tbe 
heirs oould not complain if a portion of 
the property had been sold, and it follows 
that they had no right of complaint if 
in lieu of the sale of a portion of the 
property they were compelled to forego 
the profits for some years. There is no¬ 
thing in the Code of Civil Procedure which 
limits the appointment of a Receiver of 
rents to a cast where the debt to be 
discharged is a debt against the heirs, and 
not against the deoeased holder of the 
•state. Therefore neither the request of 
the applicant for the appointment of a 
Reoeiver on his own behalf nor for the sale 
of the property held by the Reoeiver can be 
granted so long as the present Reoeiver is 
maintained. 

It remains to consider whether the 
applicant 8 claim for rateable distribution 
oan be granted on his present application. 
It may be conceded that rents realised by 
a Reoeiver oan be the subject of rateable 
distribution [see Fink v. Maharaj Bahadur 
Singh (4)]. It is also well established law 
that the words in section 73 of the 
Code of Civil Procedure for the execution 
of decrees for the payment of money 
passed against the same judgment-debtor 
will cover the case where the party apply¬ 
ing for rateable distribution has a decree 
against one only of several judgment debtors 
against whom deorees are being executed 
by the Court [see Ikbal Jahan Begam v. 
Alunney Alirza (5)]. In this case, however, 
the decree which is being executed by 
this Court by the appointment of a 
Reoeiver is a decree against the three heirs 

(4) 26 C. 772; 4 0. W. N. 27; 13 Inch Dec. (*. s.) 

10 O. C. 129. 


of Mitza Muhammad Ali Beg as representing 
his estate, while the applicant’s decree is 
against only one of these three heirs in 
his personal capacity. The two deorees are 
not, therefore, against the same judgment- 
debtor [see Bhola Nath v. AJaqbul un nissa 
(6)]. We are also of the opinion that the 
learned Subordinate Judge was correct in 
holding that an application for rateable 
distribution must be made to the Court.by 
which the assets are held [see Krishna • 
shankar v. Chanirashankir (7)]. Reference 
may also be made to the case reported as 
Jatindra Nath v. Sarfarat Meah (8). The appli¬ 
cant’s Counsel has attempted to distinguish 
this oase, on the ground that it related to 
the right of a landlord to maintain an 
action for rent against his tenants after a 
Reoeiver had been appointed and did not 
relate to the right of a decree-holder to obtain 
rateable distribution. The principle, how¬ 
ever, of the ruling clearly is that no claim can 

be made in derogation of a Receiver’s appoint¬ 
ed powers except to the Court which appoint¬ 
ed the Reoeiver. 

It has also been brought to our notice 
that in 1909 Ahmed Mirra Beg, Hamid 
Mirra Beg and Amir Mirva Beg entered 
into an agreement whereby the profits ol 
the estate were to be first used for the 
liquidation of debts against the estate. The 
decree of Munshi Lai was obtained subsequen 
to the date of that agreement. It ia nr &® 
that he is bound by the agreement as be 
is the oreditor of one of the parties to it. 
There is, however, no proof that t 0 
applicant had notioe of the agreement. T e 
fact that that agreement was registere 
would not be notioe to him. Oar fin 1D » 
then is that the appointment by this Goar 
of a Reoeiver of the rents of the proper y 
in execution of deorees against tbe esta e 0 
Milza Muhammad Ali Beg was 
and that the applicant has no rig 
ignore that appointment or to have ano e 
Reoeiver appointed in his interest. , 8 
his request for being allowed to par icip 
in a rateable distribution of the ren • 1 
barred by the fact that his decree 19 
against the same judgment-debtor wi 

the meaning of section 73 of the 0 

(6) 26 A. 28; A. W. N. (1S03) 18 k 

i7) 5 B. 198; 3 Ind. D»c. (»• 

(8) 6 Ind. Cas. 214; 14 ;C. W.N.[653. 
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Civil Procedure »nd that even if it were, hie 
application should have been to this Court 

Jnd™ h l! b ! CODrt ° f the Subordinate 
Judge who had no jurisdiction in the 
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It has been urged by the applicant’s 
Counsel that there must be some means 
whereby h,s client can obtain execution of 
his decree against Amir Mirza Beg and that 
he continuance of the Receiver to his pre- 

sUtes 0 tlat f ega ! ded 88 eqaitabls He 
states that ,t is not possible for his client 

to real se his decree against the portion of 

the estate of Miiza Muhammad Ali Beg 

whioh is not in the hands of the Reoeiver, 

bv^tlf^ that port Km i, btavily encumbered 

l ‘ t b8r debt9 .decrees. We do not see 
tha there is anything to prevent the appli. 

laHon n P y,D V fl 0tl :! 9 C ° nrt f0r 9noh 

of the 10th m M u 8 I° n 0f the C ®”‘’ a or der 

of the 19th Maroh (appointing the Rsoeiver 

RanrAh Tn f the ? e ° ree9 ° f the Hank and 
Ran, Abadi Began, as the oircums'anoes of 

he case and justice may require When 

the Receiver was appointed by tbe Court it 

is not apparent that the existence of any 

deoree against the heirs was dieoloeed nor 
was the question considered whether’ the 
appointment of the Reoeiver might prejudice 
the rights of future holders of decrees against 
the heirs of Mini Muhammad Ali Beg 

whilh ° an bB . u° qae8tion ‘hat this Court 
wh.oh appointed the Rsoeiver can remove 

him or modify the terms on which he wls 

appointed after giving notice to all plrCes 

dent°to the J 88 8 °-dition prone! 
Court in r Dg ° f a " app b’oation to .his 

Court in oonneotion with the Reoeiver the 
applicant should get his deoree transferred 
to this Court or not, is a matler on which 
we express no opinion. S 

oostT. 8 a000rdin8,y dia “'es this appeal with 


CALCUTTA HIGH COURT. 

Appeal prom Original Decree No. 101 

op 1917. 

February 6, 1919. 

Present :—Justice Sir Charles Chifcty, Kr.. 
and Mr. Justice Panton. 

CHUN! LAL HALDAR— Claimant No. 6 

— Appellant 
versus 

Srimati MAKSHADA DEBI *nd others 

— Respondents. 

Probate and Administration Act (V of 1881 ) s 90_ 

Permission to sell granted to Hindu widow-9aU 
validity of, as against reversioner—Order granting 
permission whether can be questioned in land acauist 
tion proceedings. 1 


Appeal dismissed. 


iermiBsmu to soil, granted under section 90 G f 
the I robate and Administration Act to an adminis. 
tratrix, who is a Hindu widow and heiress of her 
husband, is sufficient to prove the validity of the 
sale against the reversioner. To hold otherwise 
would be to introduce an unwarrantable qualification 
into the express provisions of the Probate and 
Admimstrafion Acf with regard to Hindu widows. 
Lp. .HO, col. 2.J 

There is nothing in the Probate and Administration 

Act which would justify a differentiation between the 

powers of an administratrix who happens also to be 

a Hindu widow and heiress of her husband and thos« 

ot any othor administrator undor tho Act. fn 3 in 
col. -'.] Lf • 

rnfT/J'T £ a * h H"**rj«' v. Hari Chum Sen, 26 C. 
607; M Ind Dec. (n. s.) 990, relied on. 

In proceedings under the Land Acquisition Act it 
is not open to tho Court to go bohind an order of tho 
District ..udge passed in his probate jurisdiction or 
to review his order to see if it was correotly 
made [p. 310, col. 2 ] 7 

Bhairab Chandra Dutta v. Benoy Chandra Dutta. 43 

reUod ou “ °' 7 ° ! 22 °‘ * S20 ‘ 27 ^ 

Appeal against the deoree of the Preai- 
dent of the Calcutta Improvement Tribunal 

l917 Ca, ° ntta ’ dated the 19th February 

Babas Sarat Ohandra Roy Chaudhuri, B*bu 
Peart, Monan Ghatterjee for Babu Mohini 

Mohan Ohatterjee and Krishna Lai Banerjee 
for the Appellant. ’ 

,, Bab ° 3 Ohandra UitUr, Surendra 

Madhab UulUc, and Baba Be,o u Kumar 
V hatter gee, for the Respondents. 

JUDGMENT—Tbifi is an appeal by 
Chum Lil Haidar, claimant No. 6 and 
arises out of apportionment prooee’dinga 
bsfore the President of the Tribunal under 
tne Galoatta Improvement Aot, 1911 The 
reipondents are Makhoda Dsbi, claimant 
No. 5 and Upoadra Nath Sen. oliimant 
o. tij a declaration dated Ijfcb 
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February" 1915, 5 cottas 3 chitta'ts and 4 
square feet of land were acquired under the 
Act, the total compensation awarded being 
rts. 4,588 0 8. The property originally 
belonged to Kali Charan Haidar. He had 
three sons, Raj Kumar, Krishna Kishore 
and the appellant. Both the two first 
are dead. Makhoda Debi is the widow 
of Krishna Kishore. On 8th March 1884 
Makhoda Dabi obtained Letters of Ad¬ 
ministration to her husband’s estate from 
the District Judge of the 24-Pergannas. 
On 1st April 1890 she further obtained 
from the District Judge under seotion 90 
of the Probate and Administration Aot, 
1881, leave to sell certain property of her 
husband, including his one third in the 
land now acquired, for not less than 
Rs. 2 000. On the following day she sold 
all except one of the properties, which 
she had permission to sell, to Chandra 
Kishore Sen, the predecessor in-interest 
of claimant No. 8. The property thus 
sold amounts to 1 cotta 8 ehittaks and 
25 square feet of the land now acquired and 
is represented by the sum of Rs. 1,151-0 8, 
part of the Rs. 4,585-0-8. The appellant 

maintained that the 9ale was good only 
for the life of Makhoda Debi and he 
asked that this sum might b9 dealt with 
under seotion 32 of the Land Acquisi¬ 
tion Aot. The President deoided against 
him and ordered payment of the Rs. 1,151-0-8 
to claimant No 8. Hence this appeal. 

For the appellant six contentions were 
urged:— 

(1) That claimant No. 8, havi ng pur¬ 
chased from a Hindu widow and having 
adduced no evidence of legal necessity, 
was only entitled to the property so purchas¬ 
ed for her life. 

(2) That the President erred in hold¬ 
ing that the permission to sell was sufficient 
to prove the validity of the sale against the 
reversioner. 

(3) That the reversioner as a third 
party was not bound by the order of 
permission to sell granted in his absence. 

(4) If the order is to be taken as 
relievin'* the purchaser from proving legal 
necessity, it must be shown that the Dis¬ 
trict Judge considered it. 

(5) That the order of permission was 
without jacisdiotioD, inasmuch as MakhoJa 
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Debi bad at the date of the order oeased 
to be administratrix 

(0) Assuming that the District Judge 
could make the ord^r, the transaction of 
sale was in fraud of the reversioner, and 
the order fraululently obtained from the 
Court on suppression of the 1 rae facts and 
by false representations, of all which the 
purchaser was well aware. 

The first two grounds are concluded 
against the appellant by the decision in 
Kamikhya Noth Yukerjee v. Mari Oh urn 
Se-i (1) and it was argued that that de¬ 
cision is not oorreot, that it is opposed 
to the principles of Hindu Law, ana that 
it had not been followed. It transpired 
that the learned Pleader used the last 
expression not in its ordinary sense, that 
the deoision had been sinoe considered by 
other Benohes of this Court who had 
declined to follow it, but that he had 
been unable to find any subsequent re¬ 
ported deoision in which it bad even 
been oited. It stands in the reports as 
the deoision of this Court and we are 
bound either to accept and follow it, or, 
if we doubt its correctness, to refer the 
question to a Full Bench. This we are 
certainly not prepared to do, as we are 
in full agreement with it. To hold other¬ 
wise would be to introduce an unwarrant¬ 
able qualification into the express pro¬ 
visions of the Probate and Administration 
Aot with regard to Hindu widows. There 
is nothing in that Aot which would 
justify a differentiation between the powers 
of an administratrix who happens also to 
be a Hindu widow and heiress of .her 
husband and those of any other adminis¬ 
trator under the Aot. 

The next three contentions of the app®l* 
lant question the propriety of the order 
of the District Judge allowing Mokbada 
Debi as administratrix to sell the pro¬ 
perty. It is not open to the appellant 
in these proceedings thus to go bebin 
the order, nor can we review the order 
to see if in the circumstances it wa ® 
correctly made. For instance in groan 
(5), the appellant suggests that the or er 
was without jurisdiction because the ap* 

plioant was then no longer administratrix- 
It must, however, be presumed that t e 

(1) 26 C. 607; 13 Ind. Dec. (n. a.) 990. 
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District Judge satisfied himself on that 
point before making the order in her 
favour as suoh administratrix. The oase 
oited by the learned Pleader for the ap- 
pellant [in the goods of Nursing Qhander 
Bysack (i)] shows how the Court will 
examine the matter. We cannot presume 
that the District Judge failed in bis duty 
in this respeot or in his consideration of 
the other matters on which he had to 
be satisfied before he could properly make 
the order. As was pointed out in Bhairah 
(o? n *u a Vutii. V. Eenoy Chandra Dutta 
(3), the propriety of an order or decree 
made in a oause, in whioh the Court has juris- 
diction, cannot be challenged collaterally.” 
That general principle may well be applied in 
a oase . like the present, where the appellant 
is seeking in land acquisition proceedings 
to go behind an order of the District 

Judge passed in his probate jurisdiction 
some 28 years ago. 

The sixth and last contention impugns 
the Distriofc Judge’s order as vitiated 
by fraud. It is questionable whether the 
appellant can so impugn the order in 
these proceedings, but assuming that he 
could do so, it is sufficient to say that 
we entirely agree with the learned Presi¬ 
dent .that no case of fracd has been made 
out in this case, and, in particular the 
appellant has completely failed to show 
that the purchaser was in any way privy 
to it There were no distinot allegations 
by the appellant of the fraud charged 
and the arguments on his behalf appeared 

to rest on vague suggestions made against 
a third party. 

The appeal fails on all points and is 
dismissed with costs to the respondents 
who have appeared. Hearing-fee four gold 
mohurs to claimant No. 8 and two gold 
mohurs to claimant No. 5. 

Appeal dismissed. 


(2) 3 0. W. N. 035. 

(3) 43 Ind. Cas. 804; 46 C. 70; 22 C. W 
C. L. J. 395. 
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ALLAHABAD HIGH COURT. 


ok 1917. 


Srcond Civil Appeal No. 702 

June 16, 1019. 

Present :—Mr. Justioe Walsh and Mr. 

Justice Ryves. 

KHUB SINGH —Defendant— 

Appellant 

versus 

RAMJI LAL and others—Plaintiffs 

— Respondents. 

Hindu Law Will — Gift in favour of ncpheic— 
Bequest, subsequent, in favour oj donee, describing him 
as adopted son—Adoption not proved—Bequest, validity 
of. 

m 

N., a separated Hindu, made a gift of tho bulk 
of his property to K , his nephew, who had lived 
with him since boyhood and had been brought up 
and married by him, and who, subsequently °to tho 
gift, had assisted N. in his business and lived 

iu n 41 , 7 With l 1 '." 1 ’ Before hia death, N. executed a 
Will bequeathing tho remainder of his property to 

K. Upon iV.’s death some distant collaterals of his 

brought the present suit against K. claiming all 

ur' » . pr ,°P ert /- K 1,1 tc r ] y asserted tho gift and tho 
Will in his favour and also stated that ho was tho 
adopted son of N. At the trial tho adoption was 
denied by tho plaintiffs, and no ovidenco was led 
by K. on the issue relating thereto. The trial Court 
found that the gift was genuine and had been 
acted upon and that it was N.’s intention under tho 
Will to pass the remainder of his property to K. and 
dismissed the suit. Tho lower Appellate Court 
while upholding the gift, decreed tho claim in’ 
respect of the property dealt with by the Will, on 
the ground that K. could only derive bonotit there¬ 
under if ho were the adopted son of N. but as ho 
had abandoned tho plea of adoption, he could derive 

no benefit under tho Will. On appeal to the Hurh 
Court: 

Held, that tho pluintifls wore not entitled to a 
decree, tho simplo fact that tho Will described the 
donee os an adopted son, did not mean that, unless 
in law and m fact he was an adopted son the 
testator intended that ho was to get no bonelit 
under tho Will, [p 312, col. 2.] 


Second appeal against the decree of the 

Additional Judge, Meerut, dated the 30th 
Maroh 1917. 

The Hon’ble Dr. Tej Bahadur Sapru and 
Mr. Kailash Nath Katju, for the Appellant. 

Mr N. C. Vaish , for the Respondents. 

JUDGMENT.—The property in dispute 
belonged to one Nihalo, who died on the 
29th of December 1914. The plaintiffs- 
respondents were distant collaterals of 
Nihalo, who was a separated Hindu, and 
they olaimed all the property left by Nihalo, 
as his heirs. Their olaim was resisted in 
the mutation proceedings by the appellant, 
on the ground that he was entitled to 



312 


INDIAN CASES. 


31919 


KHOB 8'NOH t\ RAifJl LAL. 


Nihalo’e property. Mutation was granted 
m his favour, hence this suit. The plaintiffs 
claimed all the property left by Nihalo 
The defendant asserted that on the 15th 
of December 18D1 Nihalo had executed 
a deed of gift of the bulk of his property in 
his favour and had put him in proprietary 
possession of it, and that subsequently on 
tl.e 13th of January 1912 he executed a 
registered Will by which he left the re¬ 
mainder of his property to him. The defend- 
ant also stated that as a matter of fact 
he was the adopted son of Nihalo, and 
in proof produced a taluiatnama or deed 
of adoption, executed on the 19th ot 

January 1913. The fact and legality of the 

adoption were denied. At the trial the 
defendants’ Pleader stated that he did not 
wish to give evidence on the issue of adop¬ 
tion as he was prepared to stand or fall 
on the remaining issues. The Court of 6rst 
instance held that the deed of gift was 
genuine and that it had been acted upon, 
and tbat under it the defendant had acquir¬ 
ed full proprietary title end possession of the 
properties comprised in it. The plaintiffs’ 
plea with regard to the Will was that it 
was * » that is to say, mere * waste 

paper.” In argument before us it was 

pleaded that inasmuoh as throughout the 
Will the defendant was desor.bsd as Nihalu’a 
adopted son, on failure of proof of the 
adoption the Will must fail, because it was 
argued that the whole motive of miking 
ic was the fact of the defendant being 
believed to be the adopted son of Nibalc. 
The Court of first instance overruled this 
plea and held that it was the intention of 
Nihalo under this Will to pass the remainder 
of his property to the defendant. Oo appeal 
the lower Appellate Court found that the 
plaintiffs’ suit as regards all the. property 
except that oovered by the Will was rightly 
dismissed. With regard to the Will that 
Court held that Nihalo made the Will in 
the defendant’s favour, only qua adopted 
son, and as the plea of adoption had been 
abandoned, it held, purporting to follow 
t* 0 decisions of the Privy Council, Ldiv 
Murlidhar (1) and Fanindra Deb Rain at 
v. Rajeswar Dus 2), that it was necessary 


. 1 1 28 \ 4s« ; 3 C. L. J. 594; 8 Bora. L R 402- 3 
A L. .1 4.5; .(> C. W. N. 730: 33 I. A. 97 IP C ) 

(21 I I 463 at p 414 (P. 0.) ; 12 I. A 72; 4 Sar 
P. U. J. 6.0; 9 Ind. Jut. 277; 6 I raj. De<j. (n. s.) 1063.* 


to find what was the intention of the 
testator in making the gift under the 
^ ill. In both these cases in the Privy 
Council it was held that un ier the oiroum- 
stacoes of those oases the faofc that the 
donee was an adopted son was a condition 
precedent to his receiving the gift In 
both oases it was found that if the alleged 
adoption was not valid, the gift must fail. 
The question in every such case is whether 
the donee’s right to succeed depended on 
whether he had been sufficiently indicated, 
or whether he actually and legally wa*, 
the adopted sod, ” and whether the gift 
was made to him personally or only because 
he was believed to be the adopted son. 
In Fanindra Deb Raikat v. Rajeswar Djb ( 2) 
their Lcrdships of the Privy Council 
admitted that The distinction batweon what 
is description only and what is the reasoD or 
motive of a gift or bequest may often be 
very fine, but it is a distinction which 
must be drawn from a consideration of 
the language (of the document) and the 
surrounding oirouinstances. ” Now in this 
case the facts are these: Nihalo bad no 
ohildren of his own. The defendant who 
was his nephew (or more accurately "wife’s 
brother’s son”) lived with him apparently 
einoe his boyhood. Nihalo b ought him 
up and got him married and as has been 
mentioned above, on the I5‘b of December 
18dl made a gift in his favour of the bulk 
of his Zsmindari property. Since that time 
the nephew had been helping Nihalo in 
his business and living jointly with him. 
Then we come to the Will executed 21 
years afterwards, in which he bequeathed 
to him the rest of his property. At that 
time Nihalo’s wife was dead, and he had 
no near relatives. As said before, be was 
a separated Hindu. It is contended tbat be 
did Dot mean to leave this property to the 
defendant merely because he was bis 
nephew and because he had lived wich him 
for all these ysars anJ had been ihe 
recipient of his bounty bnc because be had 
adopted him and fir no other reason. D 
s 30 ms to us that it w u ! d be pressing the 
principle laid down in the Privy C mnoil 
rulings very far to hold that simply beoan® 
in this Will the donee is describe I a« aa 
adopted son, ir, must be taken th at ch® 
testator meant tbat uoless in fait aa.it** 
be was ao aiopted son he never meiot bit* 
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to get any benefit under the Will. Under 
these oiroumstanoes we think that the 
Court of 6rst instance was right. We allow 
the appeal, set aside the deoree of the 
lower Appellate Court and restore that of 
the Court of first instanoe with costs, 
including in this Court fees on the higher 
scale. 


Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1561 op 1917. 

October 30, 1918. 

Present :—Mr. Justice Sadasiva Aiyar 
and Mr. Justice Spencer 
NARASIMHAYYA-Plaintiff- 

Appellant 

versus 

SRINIVASAYYA and others—Defendants 

—Respondents. 

Mortgage — Interest, post diem, liability for — Stipula¬ 
tion for payment of principal and interest on certain 
day—Interest on arrears of interest, agreement for — 
Absetice of provision for post diem interest—Liability 
of debtor, extent of. 

Post diem interest is payable on a mortgage- 
bond on the general promise by the debtor to bo 
liable for interest, though a definite term is fixed 
in the bond for repayment of principal and interest. 
If the liability under that general undertaking to 
pay interest is further extended by another under¬ 
taking which may bo called appurtenant to the 
principal undertaking to pay interest upon arrears 
of interest and this further undertaking is found 
in the samo document following the provision to 
pay interest, the intention of the parties must bo 
deemed to bo that both the piincipal and appur¬ 
tenant undertaking should apply to the question 
of liability for post diem interest. [p. XI3, col. 2.] 
Mathura Das v. Raja Narindar Bahadur, 19 A 39 
(P. 0.); 23 I. A. 138; i C. W N. 62; 6 M. L .T. 214; 
7 Bar. P 0. J, 88; 9 Ind. Dec. (n. s.) 2*, Bindesri 
Naik v. Qanga Saran Sahu, 20 A. 171 (P 0.); 2 O, 
W. N. 129; 26 I. A. 9; 7 Bar. P. C. J. 273; 9 Ind. Dec. 
(N. a.) 471, Qhantayya v. Papayya, 23 M. 63*; 8 Ind. 
Deo. (K. h.) 776 and Ramanathan Chetty v. Nur 
Muhamad Marakayar, 11 M. L. J. 183, followed. 

Chajmal Das v. Brij Bhukan Lai, 17 A. 511 (P. C.'j 
22 I. A. 1 99: 6 Bar. P. C J. 6 '4; 8 Ind. Dec. n. s.) 652 
aad Thaithottathil Pokkar v. Ramachandra Shenoy, 26 
lad Gas. 124; 16 M. L. T. 478, distinguished. 

Second appeal against the deoree of the 
Court of the Subordinate Judge, South 
C&nara, in Appeal Suit No. 59 of 1917 ($, 


S. No. 178 of 1916 on the file of the 
Distriot Court of South Oaoara), preferred 
against the deoree of the Court of the Distriot 
Munsif of Karkal, in Original Suit No. 497 of 
1915. 

Mr. B. Sitarama Rao , for the Appellaut. 

Mr. K. Y. Adiga, for the Respondents. 

JUDGMENT.—We think we are bound 
by the Privy Counoil decisions in Mathura 
Das v. Raja Narindar Bahadur (1) and 
Bindesri Naik v. Qanga Saran Sahu (2) 
and the decisions of this Court in Qhantayya 
v. Papayya (3) and Ramanathan Chetty v. 
Nur Muhamad Marakayar ( 4 ) to hold that 
post diem interest is payable on the general 
promise by the debtor to be liable for 
interest, though a definite term is fixed in 
the bond for repayment of the principal 
and interest. If the liability under that 
general undertaking to pay interest is fur- 
ther extended by another undertaking (which 
may be called appurtenant to the principal 
undertaking) to pay interest, upon arrears 
of interest and which further undertaking 
is found in the same dooument following 
the provision to pay interest, it is difficult 
to hold that the parties intended that only 
the principal undertaking should apply to 
the question of the liability for post diem 
interest and not the appurtenant undertaking 
also. 

As regards Chajmal Das v. Brij Bhukan 
Lai (5) that was decided before Mathura 
Das v. Raja barindar Bahadur (1) and 
their Lordships, after reluotantly agreeing 
with the High Court that there was no 
covenant to pay post diem interest, gave 
interest by way of damages taking the 
principal undertaking alone as a guide for 
the measure of damages and not the 
appurtenant undertaking also. Thaithottathil 
Pokkar. v. Ramachandra Shenoy (6) is a 
similar oase These decisions are of no 
assistance when oonsidsring the question 
as to whether compound interest is allow- 
able, where post diem interest is granted on 


(1) 19 A. 39 (P. C.); 23 I. A. 138; 1 C. W. N. 52; 6 
M. L. J. 214; 7 Sar. P. C. J. 88; 9 I*d. Da*, (n. §.) 25. 

(2) iO A. 171 (P. C ); 2 C. W. N. 129; 25 I. A 9-7 

Sar P. C. J. 273; 9 Ind. Dec. ( N . 8 .) 471. ’ 

l3) 23 M. 534; 8 Ind. Deo. (n. 8.) 776. 

(4) 11 M L. J. 183. 

(6) 17 A. 511 (P. 0.); 22 I. A. 199; 6 Sar. P. C J 
624; 8 Ind. Dec. (n...) 662. * 

(6; 26 Ind. Cm. 124; 16 M. L. 478. 
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the covenant and not as damage's in the 
absence of a covenant. On the other hand, 
the decisions in Bindesri Naik v. Oanga Saran 
Sahu (2) and Ramanathan Ohetty v. Nur 
Muhamid Mirakayar (4) proceed on the 
view that both the covenants oan be availed 
of by the creditor in respect of post diem 
interest. 

We, therefore, allow the seooni appeal 
and restore the deoision of the District 
Mnnsif dismissing with costs the defendants’ 
appeal to the lower Appoilite Court. The 
respondents will pay appellant’s costs in 
this Court. Six months’ time will be allowed 
for payment from this date. 

M. c. P. 


Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2554 

of 1917. 

May 21, 1919. 

Present: —Mr. Justice Newbould. 

SHLD AH AM A D — Dffjnoant_ 

Appellant 

vei sus 

IBRAHIM and others—Plaintiffs_ 

Respondents. 

Muhammadan Law - Gift—Donor and donee residing 

on property—Delitcry, whether necessary - Malik? 

meaning of—Evidence Act (l of I872J, *. 90 —Presump. 

tion, whether applies to documents executed hu 
illiterate person . J 


In cases where the donor and the douee reside or 
the property, a gift of the property under th. 
Muhammadan Law may be completed by some overt 
act by the donor indicating a clear intention on hi< 
part to transfer possession and to divest himself of 
all control over the subject of the gift. [p. 316, col.1.] 
The presumption arising under section 90 of the 
Evidence Act can be applied to a deed executed by 
an illiterate person whose signature has been made 
by some other person on his behalf. [p. 315 col 2 1 
The word “„.«!*>” itself is a ternTof To special 
meaning. It may mean proprietary right or it may 
mean a lesser right superior to that of the actual 
cultivator of the land: even the right of a r 

kis | ! am ’ t r 0 a, ‘, 0 " der -'•!/“' is sometimes 

Appeal against the deoreo of the Sub 
ordinate Jud^o, 2ndI Co art, Chittagong, dated 
the 31st August 1917, modifying that of 


the Munsif, 2nd Court at that place, dated 
the 29th March 1916. 

PACTS appear from the judgment. 

Babu D. L. Kastgir (with him Babu 
Tarakeswar Nath Ultra), for the Appel- 
lant. The plaintiff olaimed maliki 
title, but the learned Subordinate Judge 
has given him a decree declaring his 
raiyati title. Maliki title is proprietary 
title and is distinguished from raiyati 
titie. As regards the land in the first 
sohedule, the Appellate Court relied on a 
heba executed by one Kusam Bibi in 
favour of the plaintiff’s predecessors. The 
first Court rejected the heba as net genuine. 
How can the Appellate Court presume the 
document to be genuine P Section 90 of 
the Evidence Act. cannot oertainly help it, 
as it thinks it does. The heba purported 
to be signed for Kasum Bibi by one Sadat- 
ali Under section 90 the genuineness of 
the document cannot be legally presumed. 
The genuineness of the signature of Sadat- 
ali may be presumed, tut oan the Court 
presume that Sadatali was authorised 
by Kusum Bibi to sign on her behalf P 
Refers to Ubilack Rai v Dallial Rat (1), 

1 hakcor Pershad v. Musammat Bashumctty 
Kooer (2) and Uggrakat.t Choudhry v. 
Hurro Chunder Shickdar (3). That the deed 
was actually executed by Kusam Bibi has 
pot to be proved. Kcsszn Bibi was ao 
illiterate person. Further, the lower Appel¬ 
late I’ourt has relied on other documents 
without reversing the first Coart’s deoision 
that they are not genuine. There is practi¬ 
cally no evidence of the delivery of possession 
of the land granted by the hebanama. 
Under the Muhammadan Law a gift must 
be accompanied by delivery of possession. As 
regards 14 annas of the land in Schedule II 
the Appellate Court has misconstrued certain 

documents. 

Babu Upendra Lai Roy (with him Babu 
Jatindra Nath Sen Gupta), for the Respon¬ 
dents, said that if the case was not goiDg 
to be sent hack for re hearing of the appeal* 
he did not press his cross-appeal, which 
might stand dismissed. 

JUDGMENT.—This appeal arises out of 
a title suit in which the plaintiffs claimed 

(1) 3 C. 657; 1 Ind. Dec. (s. a.) 939. 

(2) 24 W. R. 428. 

(3) 6 C. 209; 3 Ind, Dec. (n. s.) 137. 
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khas possession of the lands of two 
schedules on* declaration of their title there 
to. The two plots of land in dispa be are 
valued in the plaint at Rs. 20. The 
Munsif dismissed the suit. On appeal by 
one of the plaintiffs the Subordinate Judge 
granted the principal plaintiff a deoree for 
half of the lands of the first sohedule and 
also in respect of 14-annas share of the 
seoond sohedule. The first defendant now 
appeals to this Court. The judgment of the 
Subordinate Judge is attacked on various 
grounds and I am asked to send the oase 
baok to him for re-hearing. 

The first point taken is that the learned 
Subordinate Judge has given the plaintiff 
a deoree declaring his raiyati title when 
he olairaed maliki title and repudiated the 
raiyati title. It appears, however, from the 
plaint that what the plaintiffs olaimed wa9 
a maliki raiyati right Maliki in itself is 
a term of no speoial meaning. It may mean 
proprietary right or it may mean a lesser 
right superior to that of the aotual culti¬ 
vator of the land. Even the right of a 
raiyat who has let his land to an under- 
raiyat is sometimes oalled maliki .” In 
the present oase there was really no need 
for an express deoision as to the exact 
nature of the plaintiffs’ right. The principal 
plaintiffs and the contesting defendants all 
based their title to the land as successors- 
in-interest of one Kusam Bibi, the oommon 
anoestcr. Her right appears to have been 
a raiyati one and it was this right which 
was olaimed. As the plaint included a 
prayer for declaration of a raiyati right, I 
cannot say that the Subordinate Judge 
committed any error in decreeing such a 
right when he found that that right had 
been established. 

As regards the land in the first sohedule, 
the oase really turns on a heba which is 
alleged to have been executed by Kusam 
Bibi in favour of the plaintiffs or their 
predecessors. The first Court rejeoted this 
dooument as a spurious pieoe of paper. 
The learned Subordinate Judge held that 
he was justified in making the presumption 
authorised by seotion 90 of the Evidence 
Aot and relied on this dooument. This 
finding is attaoked on the groand that the 
dooument in question purported to be 
signed for Kusam Bibi by Sadatali. It is 
urged that under seotion 90 *all that can 


be presumed is that the signature of 
Sadatali is genuine but there can be no 
presumption that Sadatali was authorised 
by Kusam Bibi to sign on her behalf. In 
support of this contention, reference has 
been made to the oases of Ubilack Rai v. 
Valhal Rai (1), Thakoor Pershad v. Musam. 
mat Bashmutty Kooer (2) and Uggrakant 
Ghoirdary v. Hurro Ohuader Shickdar (3). But 
these oases are distinguishable from the 
present oase. From the facts stated in the 
reports, it doe9 not appear that in any of 
those oases the deed was exeouted by an 
illiterate person whose name was signed 
by some one else on his behalf. In the oase 
of Uggrakant Chowdhry v. Hurro Chunder 
Shickdar (3), the facts are not stated. In 
the other two eases the deeds were exeouted 
by a person who purported to exeoute 
them a9 an agent. Seotion 90 provides 
that in the oase of documents to whioh it 
refers the Court may presume, in the oase 
of a dooument exeouted or attested, that it 
was duly exeouted and attested by the 
persons by whom it purports to be exeouted 
and attested. Not only from the signature 
of Kusam Bibi by the pen of Sadatali but 
also from the body of the deed it would 
appear that the deed was aotually exeouted 
by Kusam Bibi. I have never heard it 
suggetted that the provisions of seotion 90 
do not apply to a deed exeouted by an 
illiterate person whose signature has been 
made on his behalf. The real distinction 
between such a deed and the deed re¬ 
ferred to in the oases oited is that if 
Sadatali had not signed with the authority 
of Kusam Bibi, the deed would be a forgery. 
In the other oases the signature by the 
agent without authority would have been 
merely an aot whioh was beyond his power. 

1 hold that the lower Appellate Court 
was justified in applying the presumption 
of seotion 90 and relying on this dooument 
when he oame to a deoision in the plaint¬ 
iffs’ favour. 

It is next contended that the learned 
Subordinate Judge has relied on other 
documents without reversing the AJunsif’s 
deoision that they are not genuine. He 
refers to these doouments jointly as 
‘ various deeds of title put in evidenoe by 
the plaintiffs.” The Munsif in rejecting 
those doouments whioh he rejeoted stated 
that he did so on the same grounds on 
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which he rejected the heba. By relying 
on those documents the learned Subordinate 
Judge has in effect reversed the finding of 
the Munsif as to their credibility, and I do 
not think that the oase should be remanded 
in order that he may repeat, in respect 

of each individual dooument, what he stated 
as regards the hebanama. 

Another point taken is that there is no 
evidence of delivery of possession of the land 
granted by the hebanama and that without 
such delivery of possession, under the Muham¬ 
madan Law the gift is void. 

But in oases where the donor and the 
donee both reside on the property, the 
gift may be completed by some overt act 
by the donor indicating a clear intention 
on his part to transfer possession and to 
divest himself of all control over the sub- 
jeot of the gift. Here Kusam Bibi was 
living in her house when she made this 
gift to her sons, the predecessors of the 
parties. It was sufficient to make the gift 
valid if she openly consented, as she did, 
to the entry of the donees’ name in the 
Survey papers. 

As regards the lands in sohedule II 
both the Courts below have referred to 
a oertain kobala, Exhibit 10, and a khatian. 
The Munsif says that these documents 
proved the defendant’s title. The Sub¬ 
ordinate Judge says that they establish the 
plaintiffs’ title to the 14 annas share. The 
point depends on the construction of 
the doonments, and before I can say that 
they have bien wrongly construed by the 
learned Subordinate Judge it weald be 
neoessary for me to examine those doou- 
ments No translation of either doaoment 
has been put before me and during the 
hearing of this appeal 1 was not asked to 
examine or even look at either dooument in 
original. I am, therefore, not in a position 
to say that the construction put by the 
learned Subordinate Judge on these docu¬ 
ments was incorrect. The respondents have 
filed a oross-appeal, their contention 

being that if the heba is genuine then 
they are entitled to the entire lands in 
schedule I. The learned Pleader, however, 
concedes that uDlees the oase is sent back 
for re-bearing of the appeal, he will not 
ask for a remand for a freah determina¬ 
tion on the point. I hold, therefore, that 


I 1019 

the appeal fails and is dismissed with 
oosts. 

The cross appeal is dismissed without 
costs, as it has not been pressed for the 
reasons stated above. 

Appeal dismissed. * 


PATNA HIGH COURT. 

Letters Patent Appeal No. 61 of 1918. 

July 15, i 919. 

Present: —Sir Dawson Miller, Kt., 
Chief Justioe, and Mr. Justioe Adami. 
Musammat DHANIA and another— 

De fendants—Appellants 

versus 

HAKAYAT PANDEY and others— 

Pl i tiffs—Respondents. 

Hindu Law — Widow, alienation by — Rent, payment 
of, whether legal necessity. 

The payment of rent is clearly a legal necessity, 
but a sale of immoveable property for the purpose 
of discharging an obligation to pay rent is not 
necessarily justiGed on such grounds and unless 
it can be shown that there was no other ostensible 
means of satisfying a ront decree except by allowing 
the property to be sold at auction, it cannot be 
held that the sale of the property, as distinguished 
from the obligation to pay the rent decree, was justi¬ 
Ged by legal necessity, [p. 3i9, col. 2; p. 320, col. 1.] 
A widow executed a zarpeshgi lease of certain 
property and out of the consideration for the 
zarpeshgi left a sum in the hands of the zarpeshgidar 
to pay off a previous ront decree. The zarpeshgidar 
failed to discharge the rent decree, with the result 
that the property was sold to satisfy the decree and 
was ultimately purchased by the zarpeshgidar. In a 
suit by the reversioners of the widow to challenga 
the validity of the zarppahgi: 

Held, that the sale in execution of the rent decree 
was not, in the circumstances of the case, justiGed by 
legal necessity, [p. 320, col. 1 ] 

Letters Patent Appeal from a decision of 
Mr. Justice Jwala Prasad, dated the 6fch June 
1918 aod reported as49Ind. Cas 841, revere* 
ing the decree of the District Judge, SaraD, 
dated the 10th July 1914. 

Mr. L. M. Oanguli for the Appellants. 

Mr. Hamarayan Prasad fer the Respond¬ 
ents. 

JUDGMENT. 

Miller, C. J. — This ia an appeal under 
clause 10 of the Letters Patent from a 
decision of a single Jndge c of this Court 

dated the 6th June 1918 . # __ 

•Saa 49 Ia4. Cm. 841.— Ed. 
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The dispute is between the reversioners 
of a small bolding of between 2 and 3 
bighas of land and Zarpeshgidars holding 
under a deed granted by the mother of 
the reversioners during her lifetime. 
The property is valued in the plaint at 
Rs. 140. The ease has been the subjeot 
of no less than seven deoisions before 
ooming to this Court for final determina¬ 
tion, having been remanded twice by the 
High Court on second appeal for farther 
findings. This unfortunate state of affairs 
is due primarily to the slipshod manner 
in whioh the oase was presented in the 
pleadings and argued before the lower 
Courts and until litigants in this provinoe 
realise the importance of having their oases 
presented in the pleadings so as to raise 
dearly and concisely the questions to be 
determined and argued, I am afraid suoh 
instances will continue not unfrequently 
to ocour. 

Bishun Mahton died sometime in 1903 
or 1904, The exact date of his death it 
has been found impossible to determine 
with more precision on the evidence. 
He left a widow Musammat Ugmi and two 
daughters Bhodia and GaDgia. Musammat 
Ugmi died in 1911. The daughters, who were 
the reversionary heirs to Bishun Mahton’s 
property after the death of their mother, 
are the plaintiffs in the suit. In July 
1905 Musammat Ugmi being then a widow 
executed in favour of the defendants, Nos. 1 to 
4 a Zarpesbgi of the property in suit. 
The sum advanced in consideration of the 
bond was Rs. 3l)0. Of this sum Rs. 165 
was stated to be to enable the widow 
to discharge a prior debt of her deoeased 
husband. Rupees. 55 was to pay a rent 
deoree obtained against the widow for 
arrears of rent due in respect of the 
property for a period of three years from 
1309 to 1312 Fasli, corresponding to 1 90J 
to 1905 A. D. The balance of Rs. 30 was 
said to be for sums due from the widow 
to the Zarpesbgidars themselves. It was 
found that the Rs. 55 was retained by 
the Zarpeshgidais themselves in order to 
pay off the deoree for rent and was not in 
fact paid to the widow. It was also 
found that there was no proof of any 
debt of Rs, 80 due to the Zarpeshgidars 
and that this sum was not advanced. 

There was, however, proof that the R 9 . 165 


was advanced to the widow to pay her 
deoeased husband’s prior debts and it was 
found that to this extent only was there 
any legal necessity on the part of the 
widow for the alienation of the property 
under the Zarpeshgi. It is clear, therefore, 
on these findings that so far as the 
Zarpeshgi is concerned, the advanoe taken 
by the widow was partly justified on the 
grounds of legal necessity and partly not, 
and even if the deed purported to grant 
more than the widow’s life interest it 
could, on the authority of Harikissan Bhagat 
v. Rajrang Sahai Singh (1) and similar oases, 
be set aside by the reversioners on payment 
of the sum advanced for legal necessity, 
which was foand to be Rs. 165 only. 

The case, however, was oomplioated by 
the faot that the Zarpeshgidars failed to 
pay the amount due under the rent 
deoree, although they had retained the 
money for this purpose out of the sum 
acknowledged in the Zarpeshgi deed to have 
been advanced to Musammat Ugmi. The 
result was that the property was put up 
for sale in execution and purchased by 
the defendant No. 5 in September 190b 
and subsequently transferred by him to 
the Zarpeshgidars themselves. The only 
other principal defendants are Nos. 6 and 7 
who are oo-sharers with No. 5. These 
seven defendants defended the aotion and 
are the present appellants. The remaining 
defendants are the thicadars . 

It is only neoessary to state the facts 
just mentioned to show that the sale of 
the property in execution of the rent 
deoree during the widow’s lifetime did not 
arise out of any inability on her part 
to pay the amount due, she having raised 
the money for that very purpose and 
although the payment of rent and the 
alienation of property for that purpose, if 
oiroumstances render it neoessary, can be 
justified on grounds of legal necessity the 
sale in exeoutiou in the oiroumstanoes 
would hardly appear to be justihable on 
suoh grounds. Moreover, the faots show 
that at the time when the sale took 
place the defendants Nos. 1 to 4 were in 
possession as Zarpeshgidars and although 
they had retained a portion of the con¬ 
sideration payable by them under the deed 

_ (1) 1 lad. Cas. 431; 9 C. L. J.J453; 13 0. W. N. 511, 
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to satisfy the deoree, they nevertheles 9 
stood by and allowed execution to proceed 
afterwards taking a transfer of the par-’ 
chaser’s interest. These are all matters 
whioh create the gravest suspicion as to 
the good faith of these defendants. This 
consideration was one whioh very foroibly 
•mpressed the learned Munsif who tried 
the suit in the first instanoe. He came 
to the conclusion that the Zarpeshgidars 
(defendants Nos. 1 to 4) and the Thioadars 
(plaintiffs in . the rent suit) conspired 
together to bring the holding to sale and 
in order to create diffi 3 ulties for the 
reversioners, allowed a third person (the 
defendant No. 5) to purchase at the 
ludicrously low price of Rs. 51, so that the 
Zarpeshgidars could then take a transfer 
from the auction-purchaser instead of 

themselves buying at the auotion-eale and 
so rob the reversioners of their holding. 
The Munsif also found that the purchase 
at the auotion sale only passed the life- 
interest of the widow, the deoree-holders 
being fractional landlords only. He accord- 
in^l/ decree! the suit for possession on 
payment to the Zarpeshgidars of the sum 
of Ri. 165, the amount of the consideration 
found to have been paid to the widow and 
justified by legal necessity. With the other 
issues we are not now concerned. From 
this deoision the defendants appealed and 
on the 10th July 19U the District Judge 
allowed the appeal and dismissed the suit. 
On the question as to what interest pissed 
at the auction-sale his judgment was 
somewhat perfunctory. He said: “(Jgmi 
was a ^ party to the rent suit and no 
fraud in connection with it is proved l 
do not know why the Munsif has held 
that it binds the holding only so long as 
the widow’s interest lasted. R 3n t n a 
legal necessity and I hold that the rent 
deoree had the full foroe of a rent deoree ” 
The Munsif, as I have above indicated, 
had found apart from other questions 
affecting the validity of the deoree, that 
as the decree-holders in the rent suit 
were not the whole body of landlords 
but fractional landlords only, the suit was 
not one within section USA of the 
Bengal Tenancy Act and the deoree, 
therefore, had only the effect of a money 
deoree. Hence, what passed at the auction- 
sale was not the holding itself but only the 
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nght, title and interest of the judgment- 
debtor, Musammat Ugmi.ttV, her life-interest, 
and that the plaintiffs’ interest as rever¬ 
sioners did not pass by the sale. The learned 

Jmstriot Judge on appeal does not appear to 
have considered this aspect of the case. 

I he plaintiffs then appealed to the High 
Court On the 4th May 1916 the case 
oame bsfore a single Julga of the High 
Court, who set aside the decree and remand- 
ed the oase for re-hearing. He considered 
it was essential to ascertain whether the 
amount olaimed in the rent suit brought 
against the widow was for arrears which 
baoime due in her lifetime or in the life- 
time of Bishun, her husband, he being of 
opinion that, in the latter event, the rent 
deoree would pass an absolute interest iu 
the holding notwithstanding the fact that 
t a plaintiffs in that suit were some only 
of the, co-sharer landlord*. The date of 
Bishun’s death had not at that time been 
clearly ascertained He also directed the 
Court to find how much of the Rj. 309, the 
consideration for the Zarpeshgi, was for 
legal ceoeg^ity, the lower Appellate Court 
having come to no finding on this point. 

1 he lower Appellate Coart on remand 
found that Bishun died in 1310 or 1311 Fasli 
and, as part of the rent accrued during 
his lifetime, that an absolute title passed 
to the auction-purchaser, and dismissed the 
claim. Tie Court also found, agreeing 
with the Munsif, that Rs. 165 only of the 
Z xrpeshgi money was advanced for legal 
neosssity, that the Rs. 55 had been retained 
by the Zarpeshgidars to pay off the rent 
deoree, whioh they never paid, and that the 
balance of Rs. SO wa9 never due to them. 

The plaintiffs appealed from this deoision 
to the High Court and the oase was heard by 
a different Judge, who remanded the oase 
again for the lower Coart “to determine if 
the rents of the musammat's time were saoh 
as would make the sale for those arrears for 
legal necessity.” 

On second remand the lower Appellate 
Court found that there was no legal neces¬ 
sity for the sale of the holding in execu¬ 
tion, as the decretal amount should have 
bseu paid out of theZarpeshgi money, and, 
if the widow and the Z srpeshgidars between 
them failed to do this and allowed the pro¬ 
perty to be sold, it was obviously unjust 

that the reversioners should saffer thereby. 
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When this finding was remitted to the High 
Court the learned Judge held thatthe sale, 
not being justified by legal neoessity but 
being due to the neglect of the Z rrpeshgidars 
themselves to pay the deoree-holder out of 
the moneys they had retained for that 
purpose, was not binding on the reversioners 
and that they were entitled to redeem the 
property on payment of the sum of R 9 165, 
the only portion out of the sum alleged 
to have been advanced by the Zarpeshgidars 
which was shown to have been for legal 
neoessity. He accordingly allowed the appeal 
setting aside the decree of the lower Ap¬ 
pellate Court, and restoring that of the 
Munsif. 

From that decision the present appeal has 
been preferred by the defendants. 

The appellants contended, drst, that the 
Zarpeshgi granted by the widow to the 
defendants Nos. 1 to 4 entitled thorn to 
retain the property until the sum ad vanoed 
was paid off, and, secondly , that the interest 
which was purchased at the auction-sale 
in execution of the rent decree by defendant 
No. 5 and afterwards transferred by him 
to the Z irpeshgidars (defendants Nos. 1 to 
4) passed an absolute interest in the property 
subject to enourabranoes and not the life- 
interest of the widow only, and, as the 
only enoumbrar.oe was their own Zarpeshgi, 
the defendants Nos. I to 4 had acquired an 
absolute title to the property. 

As to the first point, it has been found 
as a faot that the consideration money 
which actually passed to the widow was 
Rs. 165 and, therefore, the plaintiffs would 
be entitled to redeem on payment of this 
amount. The sum of Rs. 55, alleged to 
have been advanced for payment of the 
rent decree, would have been claimable on 
the ground of legal neoessity either if this 
sum had been paid to the widow or if the 
defendants who retained it in order to 
satisfy the decree had discharged their 
obligation in that respect buc this they 
failed to do. 

With regard to the second point the case 
stands thus. The deoreeholders were 
fractional landlords only and, therefore, the 
decree obtained by them did not operate 
as a rent deoree under seotion 14SA of 
the Bengal Tenancy Aot, and what passed 
at the sale was prima facie only the interest 
pf the judgment debtor, that is to say, the 


lifeinterest of Alusammat Ugmi. The learn¬ 
ed Judge, however, who remanded the case 
in the first instance held that, if the deoree 
was for rent payable in the lifetime of 
Bishun, the sale would pass the whole in¬ 
terest in the property. It now turns 
nut that the deoree was for rent which 
aoorued partly in Biehun’s lifetime and partly 
in that of his widow, the judgment-debtor. 
It has also been found that, in so far as 
the sale took place in execution of a deoree 
for rent whioh aoorued during the widow’s 
lifetime, there was no legal neoessity for 
the sale. Moreover, the payment of rent 
by a limited owner is, in my opinion, a 
personal obligation on the part of the tenant 
and not a liability whioh affects the property 
as a whole, and the learned Judge who 
heard the appeal after the second remand 
came to the conclusion that, where a sale 
takes place under oirouni9tanoes whioh render 
it partially voidable owing to the want of 
legal neoessity, the whole sale must be 
set aside and the purchasers are only 
entitled to payment of that part of the 
judgment debtor’s liability whioh justified 
the sale on the ground of legal neoessity. 
From this it would appear to follow that 
whilst the plaintiffs oould set aside the 
sale they would be under an obligation to 
pay to the auction purchasers at all events 
a sum equivalent to the rent whioh aoorued 
during Bishun’s lifetime. In the present 
case, however, the auction-purohasers have 
transferred their interest to the Zarpesh- 
gidars and have ceased to have any 
further interest in the property. The 
Zarpeshgidars must, therefore, be treated 
as in the position of auotion-purohasers and 
had the sale been justified even to the 
extent of the rent payable in Bishun’s 
lifetime on the ground of legal neoessity, 

1 think they would be entitled to reoover 
from the plaintiffs the amount of that rent 
before the sale oould be set aside, borne 
confusion has arisen in this case in some of 
the judgments by a failure to keep clearly 
in mind th9 distinction between a debt the 
payment of whioh can be treated as a legal 
neoessity and the sale of property for the 
purpose of discharging that debt. The 
payment of rent is dearly a legal neoessity, 
but a sale of immoveable property for the 
purpose of discharging an obligation to pay 
rent is not necessarily justified on suoh 
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grounds and unless it oan be shown that 
there was no other ostensible means of 
satisfying the rent deoree exoept by allowing 
the P^Perty to be sold at anotion, it oould 
not beheld that the sale of the property as 
distinguished from the obligation to pay the 
rent deoree was justified by legal neoessity. 

In the present ease it is abundantly olear 
that no legal neoessity for the sale of the 
property in pursuanoe of the rent deoree 
against the widow has been made out. 

What happened was that money was in f ao t 
raised by the Zarpeshgi granted to the defend- 
ants Nos. 1 to 4 for the very purpose of 
satisfying the rent deoree The defendants 
themselves retained out of the consideration 
money for the Zarpeshgi a sum of Rs. 55 
for the purpose of satisfying the rent deoree 
and had they oarried out their obligation 
in this respeot, the property would not have 
been sold. The only reason why the property 
was in faot sold was beoause the defendants 
Nos. 1 to 4 either wilfully or through negleot 
failed tooarry out that part of their obliga¬ 
tion. They cannot now be allowed to set 
up a title whioh ie entirely based not upon 
any legal neoessity but upon their own laohes. 

■the result is that the appeal must be dis¬ 
missed. The respondents are entitled to 
their oosts of this appeal. 

Ada^ii, J.—I agree. 

Appeal dismissed. 
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LAHORE HIGH COURT. 
bKCOND Civil Appeal No. 694 of 1916. 

June 24, 1919. 

Present: —Mr. Justice Sootfc-Smith and 
Mr. Justice Dundas. 

GHUMANDI LAL —Plaintiff_ 

Appellant 

versus 

KANHAYA LAL and othjrs—Drrsndants 

— RE8POaVi»ENTS. 

Mortgage—Redemption —Post diom intern* 
recoverable—Intention oj parties—Damages. ' hether 

In order to ascertain whether a 
redemption is bound to pay post diem intoroS?" 
the whole term during which the mortiraeJ f ° r 
in existence, the instrument must be toSked 
a whole aud the intention of the parties t a ? 
from the deed, [p, 82], col. I.] *** 8 Shared 


The mortgage Tued^o^ co ™ ortgage - m °uey. 
redeem »t « v • contained a covenant to 

TarT^ a ® Piry 6 >* Cars Payment of the 

annum in h COVena, ? fc to P a 7 interest at Rs. 5 per 

failure t„ r il meaatlrae an agreement that, on 

realise the nr* ’ ^ mortgagee shall beat liberty to 

etc from thp? C,P f gage mono ^ interest, costs, 
etc trom the property mortgaged- 

paWn^ fc tbe R m ° rfcgag °r did not contemplate 
all 15 ! U ’ aS 7 U,enfc thafc intei -^fc for 5 years at 

ai.rrir 8 m a ci,ar8e ° n tu ° 

a char^^nH 0 *“* that 5 year8 ’ intorest '™ 8 ^ 
paid I fc 0 rl° r Vr f ° P ^ ty sho ' ved thafc that ^ould bo 
P ‘ / 7. 1 10 tlme of ret iemption; [p. 322 . col. 1.1 

be allowed nd f 0r th V irCQm8tanCeS the plaintiff must 

interesrfo, th. 0 / ed -!- Cn ; ° D P^oot of principal, 
of d'unflim f ®P e cified term and interest by way 

JalTr\l°f S1 V earS P r,or t0 suit L -p. 321, col. 2.5 

n ZtluoL ^' 1 Shah - 95 p - E - 190 21 p -* 

Seoond appeal from the deoree of the Dis- 
onot Judge, Gurgaon at Hissar, dated the 
Z j. Jaaa »ry 1916, varying that of the Sub- 
lr J? ® udgQf 1st Class, Gargaon, dated 
0 July 1915, decreeing the olaim for 
possession by redemption on payment of 

8 ; w,fch:n 8ix months to the defend- 

an s without costs, failing whioh the suit 
shall stand dismissed with costs with 
reservation for fresh suit if allowed by Jaw 
or so desired. 

The Hon’ble Mr. Mohammad Shot, for 
the Appellant. 

£ek Chand , for the Respondents. 
UDGMENT.—This was a suit for pos¬ 
session by redemption of a shop at Ballab- 
gar , whioh was mortgaged with possession 
for a term of five years for Rs. 1,000 by a 
deed of 10th December 1880. 

The first Court decreed redemption on 
payment of R s . 1,730 as follows:— 

Rs. 1,003 principal, 

Rs. 720 interest for 12 years. 

Rs. 10 improvements. 

lower Appellate Court increased 
this amount by Rs. 1,300 on the view that 
the mortgagor was bound to pay interest 
at Rs. 60 per annum for the whole period 
between the date of the mortgage aud 
redemption. 

The plaintiff has appealed urging thafc 
he oan redeem on payment of the princi¬ 
pal and interest for five years cmly, or at 
the outside on payment of interest by way 
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of damages for an additional six years be¬ 
sides the interest for five years. 

Now the mortgage contains the following 
undertakings :— 

(1) A covenant to redeem at the expiry 
of the term of five years by payment of 
the principal mortgage money ( zar i- 
rahn)] 

(2) a covenant to pay interest at Rs. 5 
per mensem to the mortgagee in the 
meantime; 

(3) an agreement that on the mortgagor’s 
failure to redeem as proviled above the 
mortgagee shall be at liberty to realise 
the principal mortgage money, interest, 
costs of repairs and costs of Court from the 
property mortgaged. 

It is clear frem the abeve that interest 
for five years at all events is mala a 
oharge on the property and in his C'oss- 
objections in the lower Appellate Ceurt 
plaintiff did not oontes w - his liability to 
pay this and, therefore, oannot do so now. 
•The question, therefore, narrows down to 
that of post diem interest. 

We have been referred to many authori¬ 
ties as to whether a mortgagor on redemp¬ 
tion is bound to pay post diem interest 
for the whole term during whioh the 
mortgage has been in existence. The lead¬ 
ing oase on the point is Mathwa Das v. 
Raja Narindar Bahadur (l), wherein it is 
laid down by the Privy Counoil that in 
order to ascertain whether post diem in¬ 
terest is to be allowed, the instrument must 
be looked at as a whole and the intention 
of the parties gathered from the deed. It 
oannot be predicated with certainly without 
such examination whether the intention is 
that interest will continue to accrue as 
long as the principal money is unpaid, 
although there is a nataral presumption in 
favour of this intention rather than that 
the mortgagor should have the use of 
the mortgage money without oharge, or 
whether od the mortgagor’s failure to re¬ 
deem within the stipulated period the 
contract is to be regarded as broken and 
the mortgagee thrown back on a suit for 
damages. In the one oase it is evident 
that the mortgagor will have to pay interest 
up to the date of redemption and in the 

0) 19 A. 31 (P. C.); 23 I. A. 138; l 0. W. N. 62; 6 
M. L. J. 214; 7 Sar. P. 0. J. 68; 9 lud. Deo. (n. s.) 25. 
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other the mortgagees are entitled to re¬ 
cover principal and interest for the term 
of the mortgage plus interest for six years 
prior to suit by way of d images. The 
Caloutta High Court in Moti Singh v. 
Ramohari Singh (2) by a Full Bsnoh judg¬ 
ment adopted this latter rule as their guide to 
asoartain the amount payable by a mort¬ 
gagor to redeem, in a oase where the 
mortgage did not specifically provide for 
post diem interest. The same rule was 
adopted in Jawahir Mai v. Raja Shah (3), 
when the Chief Court concluded that the 
mortgage could be redeemed only on pay¬ 
ment of interest and post diem interest by 
way of damages aooruing within six years 
of suit. This judgment appears to us to 
be very much in point looking to the 
wording of the mortgage now in suit. 

The principal authority to the contrary 
in the Punjab is Mota Singh v. Bishen Singh 
(4', whioh again quotes the Privy Council 
decision in Mathura Das v. Raja Narindar 
Bahadur (1). On the wording of the deeds 
before the Court the Judges decided that 
interest must be calculated for the entire 
period during whioh the mortgage remained 
unpaid. 

There is one further point, namely, that 
the expression zar-i rahn has been several 
times interpreted in the Punjab as mean¬ 
ing principal mortgage money but exclud¬ 
ing interest. \_Aulia Khan v. Kanshi Ram (5) 
and Lok Ohand v. Hazar Khan (6)]. The pre¬ 
sent oase, however, is distinguishable. The 
faot that five years’ interest was made a 
oharge on the property mortgaged shows 
that the intention of the parties was that 
that should be paid at the time of re¬ 
demption. 

On an examination of the term? of the 
mortgage in suit we do not think that we 
can hold with certainty that the mortgage 
contemplated paying interest indefinitely. 
This being the oase, we can fall back on 
the alternative provided by the Privy Council 

(2) 24 C. 619 (F. B.) ; 1 C. \V. N. 437; 12 lad. Deo. 
(N. 8) 1136 

(3) 95 P. R. 1992; 21 P. L. R. 1903. 

(4) 32 Ind. Oaa. 821; 5 T. R. 1916; 2 3 P. W. R 

1916. 

(5 17 lad. Cas. 677; 45 P. R. 1913; 25 P. W. R. 
1913; 145 P. L. R 1913. 

(6» 41 Ind. Cas. 69; 93 P. R. 1917; 107 P. W. R. 

1917. 
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judgment of allowing redemption on pay- 
meot of prinoipal and interest for the speoi- 
tied term and interest by way of damages 
for six years prior to suit, inolnding an 
item of Rs. 10 for improvements. This 

b . redem P tio " on payment of 

Ks. 1,000 principal, Rs. 660 interest and 

r S ‘ fop lm P r ovements, or a total of 
tis. 1,670. 

Accordingly we aooept the appeal to the 
above extent, bat as neither party has 
succeeded wholly in his contentions we 
leave them to bear their own costs through - 

Appeal partly accepted. 


f 1919 


reversed it, relying on the kabintiama whioh 
provided that the wife would be entitled 
to live with her parents (1) if she was 
ill-treated by the husband or any member 
of his family and (2) if she had any 
disagreement with her husband or his 
family. The respondent is the appellant’s 
deceased wife’s widowed sister whom the 
appellant married. The couple lived together 
for two years, after whioh the wife went 
away to her parents and there the kabtn» 
nama was executed containing the above 
two provisions. The wife then came back 
and lived for another two years with the 
husband, when she again went to her 
parents on account of her pregnanoy. She 

refused to come back after delivery. Hence 
the suit. 

My point is that no legal cruelty has 
been proved whioh would entitle her to 


CALCUTTA HIGH COURT. 
Appeal from Appellate Decree No. 56 

of 1218. 

May 13, 1919. 

Present-. Mr. Justice Newbould and Mr. 

Justice Duval. 

SABED KHAN—- Plaintiff— Appellant 

versus 

BIL £u^xt NESSA BIBI » wipe of SABED 

HAN -Defendant—Respondent. 

shall hZTSTh 1 ** L ? W ~~ ^ arr,a 9 e Agreement that u 
'hall be at liberty to reside with her parents on ccrta 

contingencies arising , validity of'. 

co S°? S en * el f. d into at the time of marriage a, 
the iafcl a kai - mnama are enforceable althoni 

J ‘ ab,n ’ M, " a „ » executed subsequent to t 
marriage, [p. 323, col. 2.] 1 

There is nothing in Muhammadan Law onnosed 
an agreement entered into at the timo o PP 0se ? 

which doe, not allow the wife to deny her h^T”^ 
conjugal rights but permits her on ,„^" Sbaild 

nsfs e t nCie8 th riSiaS ’*° l0aT ° he *- h «’band'sho US ean C d°l 

insist on the conjugal riirhfcq ^ ' 

parents 1 residence, [p. 323, col. 2.f Xercised in hi 

Appeal against the decree of the Addi 
tional Subordinate Judge M TIB L' 

dated the 26th September 1917, revere 
ing that of the Munsif, 2nd Court at Tangai] 
dated the Sth September 1916 

FACTS appear from the judgment. 

^ r * Ashraf Ali (with him Babus Hxrt 
LalQuha and Provash Chandra Butt ) f 0 i 
the Appellant.—The plaintiff is the appellant 
The appeal arises out of a «nV f 
restitution of conjugal rights ThJ fi f °J 
Court decreed the euit. g, «,o„d Ootl 


remain away from her husband. Under 
the Muhammadan Law the contract on whioh 
she relies is held to be void. The contract 
was neither a separation deed nor was it 
exeouted immediately on marriage. See 
Wilson’s Anglo-Mubammadan Law, section 
56, page 140. The prompt dower has been 
paid and the stipulation is void. See 
Maonaghten’s Muhammadan Law, page 57, 
on effect of marriage contract; Ameer Ali 
(3rd Edition), Volume II, page 452. The 
wife cannot refuse to live with her husband 
except on the ground of legal- orntely. 
See Abdur Rahman’s Institutes of Muham¬ 
madan Law, section 17; Bailie’s Digest, page 
30. The contract was entered into two years 
after marriage. See also Meherally Mooraj 
v. Sakerkhanoobai (1), Abdul Pirojkhan 
v. Hussenbi (2), Moonshee Builoor Ruheem v, 
Shumshoonnissa Begum (3) and Hamilton’s 
Hedaya, 55. 

Moulvi A. K. Fuzlul Buq, (with him Baba 
Profulla Chandra Nag)> for the Respondent.—• 
No mention was made in the plaint that 
the kabinnama contained illegal provisions. 
The point was never raised before either 
of the Courts. A Mnhammadan marriage is 
a civil contract. All kinds of stipulations 
can be made provided they do not militate 
against the law of contracts. The important 
point is this, whether the contract was 

(1) 7 Bora. L. R. 602. 

(2) 6 Bom. L. R. 728. 

(3) 11 M. I. A. 561; 8 W. R. (P. C.) 3; 2 Sar. P. 0. 

J. 259; 2 Suth, P. 0. J. 59; 20 E. R. 208. 
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entered into at the time of the marriage. 
I submit it was drawn ap at the time 
of ihe marriage bat was registered sometime 
later. The deed itself bears that oat. So 
my sibmission is that the contract having 
been entered into at the time of the 
marriage, it is enforceable. Sea Wilson’s 
Digest, section 55. This statement does 
not militate against a stipulation contingent 
on toe happening of certain oiroumstanoes. 
The parties are not on happy terms. When 
there is an express condition, we must 
not go upon the general principles of 
Muhammadan Law, vis., that the wife cannot 
refuse to go buck to her husband when 
there is ne legal cruelty. See Ameer Ali, 
Volume 11, page 482. The view expressed 
therein is in my favour. 

Mr. Ashraf Ali replied briefly. 

JUDGMENT.—This appeal arises out of 
a suit between Muhammadans for restitution 
of oonjugal rights. The plxintiff is the 
busbani anl his been grantei a deoree 
for rastitutijn of conjugal rights by both 
the Courts below. Bat while the Munsif 
directed the defendant, the wife, to go to 
her husband’s house, the lower Appellate 
C jnrt deolared that the conjugal rights 
mist be exorcised at the biri of tha wife’s 
parents. It appears that after tha marriage 
of the pirtes the husband exeoutel a 
kabinnama. The decision of the lower 
Appellate Court is bised on tha term3 of 
clauses 4 and 5 of this deed. The wife 
was given the right to leave her husband’s 
house and to live elsewhere on two contin¬ 
gencies. The first contingency was ill- 
treatment by the husband or by any other 
inmate of his house. The second contin¬ 
gency was any sort of difference or disagres- 
ment with the husbani or his family 
members. It has baen found that there 
was ill-treatment and on this finding it 
has been held that the husband was 
entitled to restitution of oonjugal rights 
only if he allowed his wife to live with 
her parents. On behalf of the appellant, 
it is contended that such a clause in the 
kabinnama must ba held to ba invalid 
beoause it is contrary to the principles of 
Muhammadan Law. Reference has been made 
to Wilson’s Anglo-Muhammadan Law, 3rd 
Edition, paragraph 56, in which it is stated: 
"Tha condition that the wife shall, though 
adult, ba at liberty to live in the houae 


of her parents is void and tha husband 
is entitle!, notwithstanding it, to insist 
on the wife residing with him in his o wn 
house, provided he has paid the dower or 
a prompt portion of it.” Reference has 
also bean made to tha oasa of Abdul Piroj - 
khan v. Hussenbi (2) and the oase of 
Meherally Moorai v. Sakerkhanoobai (l) 
in support of this proposition. But here 
it is not suggested that the wife will 1)3 
entitled to leave her husband’s house without 
a cause. Suoh a condition would undoubtedly 
be opposed to the Muhammadan Law. But 
there is nothing in any of these authorities 
to show that the condition that the wife 
may leave her husband’s house on ill- 
treatment is opposed to these principles. 
Reference was also made to the leading 
oase of Moomhee Buzloor Ruheem v. Shum • 
shoonnissa Begum (3) and it was argued 
that before the wife could resist - the suit 
for restitution of oonjugal rights on the 
ground of oruelty, she must prove such 
cruelty as would endanger her life, or at 
any rate oruelty, of a more severe character 
than has been found by the learned Sub¬ 
ordinate Judge in the present oase. But 
in this case the defence is based not on 
oruelty itself but on ill-treatment as a 
breach of a condition of the kabinnama, 
which entitled her to leave her husband’s 
house and permitted her to go to her 
parents. It is also contended that this 
agreement was void as not hiving basn 
entered into at the time of marriage. 
Bat in neither of the lower Courts wis 
suoh a point taken It appears that there 
is evidence, and that the deed itself recites 
that though executed sometime after the 
marriage; it contains the conditions which 
were entered into at the time of marriage. 
We, therefore, hold on the findings of the 
lower Appellate Court that this agreement 
is not bad by reason of its having been 
an agreement subsequent to the marriage. 
We can see nothing in Muhammadan Law 
opposed to an agreement suoh as this, 
whioh does not allow the wife to deny her 
hasband’s oonjugal rights but permits her, 
when ill-treated, to leave her husband’s 
house and to insist on those rights- being 
exercised in her parents’ reside ioe. 

The appeal fails and is dismissal with 

costs. 


Appeal dismiwdt 
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GOIYAN DHANGAR V. S2EIKH GONDAR. 

PATNA HIGH COURT. 

Letters Patent Appeal No. 53 of 1918. 

June 27, 1919. 

Fresent : - Sir Dawson Miller, Kt., 
Chief Justice, and Mr. Justioe Adami. 

GOIYAN DHANGAR—Appellant 

versus 

SHEIKH GONDAR—Respondent. 

Benami transaction —Benamidar, whether can sue for 
possession of immoveable property icithout joining bene - 
ficial owner. 

A benamidar is entitled to maintaiu an action for 
recovery of possession of immoveable property in 
his own name, without joioing the beneficial owner 
as a party to the suit. [p. 3?5, col. 1.] 

Letters Patent Appeal from a decision of 
Justioe Sir Ali Imam, dated the 23rd April 
1918 and reported as 45 Ind. Cas. 794, con- 

firming that of theSubordinale Judge, Pumeah. 

Mr. Shiva Narain Bose, for the Appellant. 

Mr. N Sakai , for the Respondent. 

JUDGMENT. 

Miller, C. J.—This is an appeal under 
clause 10 of the Letters Patent from the 
judgment of a single Judge of this Court 
dated the 23rd April 1918.* The plaintiff 
sued for a declaration of title to and 
recovery of khas possession of certain land 
of whioh he had been dispossessed by the 
defendant. The plaintiff proved his title 
under a registered sale-deed exeouted in 
his favour by the previous tenant in 
September 1913. The main defenoe was 
that the plaintiff’s vendor, one Bandhu, 
was not the real tenant but was a benamidar 
of the defendant and, therefore, had no title 
which he could transfer to the plaintiff. 
This story was not aooepted by the 
learned Munsif, nor did the defendant 
suooeed in establishing a farther defenoe 
that be had not dispossessed the plaintiff 
but had been in possession of the 
property himself all along. A further point 
was taken by the defendant that the suit 
was bad for non-joinder of parties, the plaint- 

1 1 f fatbe , r , beiu « ioint with the plaintiff 
although he had not been added as a party on 

the record. The Muusif thought that this did 
not affect the maintainability of the suit and 
he passed a decree in the plaintiff’s favour 

1 he defendant appealed to the Subordi- 
nate Judge and the only question whioh 
was argued before the Subordinate Judge 
ag^ appears from his ju dgment, was fch.t 
# See 46 Ind, Cas. 794— Ed. -- 


the suit was not maintainable by the 
plaintiff. It appeared from the plaintiff’s 
evidence that the land had been purchased 
by the plaintiff’s father in the plaintiff’s 
name and the plaintiff being, therefore, 
found to be a benamidar of his father, 
the Subordinate Judge oame to the con¬ 
clusion, following certain decisions of the 
Calcutta High Court, that the plaintiff 
was not competent to maintain a suit 
for possession of immoveable property. 

On appeal to this Court the cise oarne 
before a single Judge who, relying on the 
authority of Atrabannessu Bibi v. Sofatullah 
Mia (1), upheld the decision of the Sub¬ 
ordinate Judge. There was, at the time 
when that judgment was delivered, some 
oonflict of opinion on this question in the 
decisions of the High Courts in India. 
Since then, however, the question has 
been final'y determined by the judgment 
of their Lordships of the Privy Council 
in the oase of Ckowihuri Gur Narayan v. 
Sheo Lai Singh (2). Exaotly the same 
question came for determination before 
their Lordships in that oase as has to be 
determined now, and in their Lordships 
judgment whioh was delivered by Mr. Ameer 
Ali it appears that the question for deter¬ 
mination there was whether a person who 
has no benefioial interest in the property 
whioh stands in his name or is acquired 
in his name oan maintain an action in 
respect thereof. The facts of that oase 
were very similar to the present. There 
was evidence to show that the purohase 
by one Mohesh Lai of a share id certain 
villages whioh were the subjeot-maPer of 
the suit was really a purchase for the 
benefit of another person and that Mohesh 
Lai having purchased in that manner was 
the benamidar of the real benefioial owner. 

In that oase as in the present oase Mohesh 
Lai had persistently denied that he was a 
benamidar or that he had do beDefioi 0 
interest in the property. The High Court 
oame to the conclusion that there was 
good ground for supposing that Mohes 
Lai was really only a benamidar. 
in the present oase, the Subordinate Ju g 0 
and the learned Judge of this Court have 

(1) 31 Ind. Cas. 1S9 ; 22 C. L- J. 259; 43 0. 501- 

( 2 ) 49 Ind. Cas. 1; 23 C. W. N. 521; 17 A. I* • 

36 M. L . J. 68, 9 L. W. 336; 1 U P- b. B. (P- W h 
46 0. 666 (P. C.). 
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also oome to the oonolaaion upon the 
plaintiff’s own evidenoe, in whioh he says 
that the property was purchased by his 
father in his name, that there was sufficient to 
show that the plaintiff was really a 
benamidar. From the judgment of their 
Lordships of the Privy Council, to whioh 
I have already referred, it appears that 
they treated the oasa as one of a olaim 
made by a benamidar for the possession 
of immoveable property and upon that 
hypothesis oame to the oonolusion that there 
was no reason why a benamidar should not 
maintain an action in his own name without 
having the beneficial owner added as a party. 
The following passage whioh occurs in that 

judgment seems to ms to make the matter 
quite olear: 

As already observed, the benamidar has 
no beneficial interest in the property or 
business that stand in his name; he 

represents, iu fact, the real owner, and so 
far as their relative legal position is oon- 
oerned he is a mere trustee for him. Their 
Lordships find it difficult to understand 
why, in suoh circumstances, an aotionoan- 
not be maintained in the name of the 
benamidar in respect of the property 
although the beneficial owner is no party 
to it. The bulk of judicial opinion in 
India is in favour of the proposition that 
in a proceeding by or against the benami. 
dar % the person beneficially entitled is fully 
affected by I he rules of res judicata. With 
tLis view their Lordships concur. It is 
open to the latter to apply to be joined in the 
action; but whether he is made a party or not 
a proceeding by or against his representative 
in its ultimate result is fully binding on him.” 

Then the judgment points out that in 
the oase of & oontest between the 
alleged benamidar and the alleged real 
owner other considerations might arife 
with whioh their Lcrdships were in that 
judgment not concerned. It seems t) me 
that the circumstances of the present oase 
are entirely covered by the decision to 
which I have just referred. There is 
no dispute by tin beneficial owner, if it 

could be taken, as the learned Subordinate 

Judge has found, that the plaintiff was 
only a benamidar , that he has any adverse 
right which the benamidar's action in any 
way interferes with. There is no dispute 
between these parties. The beneficial 
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owner, the benamidar's father, has not 
thought fit to intervene in the aotion or to 
interfere in any way, and the only oontest 
is as between the benamidar and the 

defendant seeking to obstruct his possession. 

It seems to me quite olear that the 

decision of the Judicial Committee to whioh 
1 have just referred applies to the present 
oase and that this is just the class of 
aition in whioh they have laid down that 
a suit by a benamidar for the possession 
of immoveable property is maintainable in 
India. In these circumstances, the decision 
of the learned Judge affirming the decision 
ot the Subordinate Judge must be set aside 

and the decree of the Munsif restored. We 
think that the appellant is entitled to his 
oosts both here and in the two lower Courts 
and the result is that the appeal is allowed 
with oosts here and of the appeal to the 

Subordinate Judge and of the seoond appeal 

to this Court. 

Adami, J. — I agree. 

Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2302 ok 1917, 

November 28, 1918. 

Present: Mr. Justice Seshagiri Aiyar and 

Mr. Justice Phillips. 

CHIDAMBARAM P*LL AI-Plainfiff- 

Appellant 

i ersus 

M. C. M. DURAISWAMY CHETTY_ 

Defendant— Respoadent 

Civil Procedure Code (Act V of 1908 ) O // r 2 __ 
Abandonment of Claim-Cause» of action, joinder of- 

Vendor and Purchaser-Assignment of arrears of rent 

to purchaser - Suit on assignment, whether bars LIZ 
quent suit for rent on title. 


Where the vendee of certain property not an 
assignment of the uncollected rents from the 
vendor and sued the defendant first for arrLs of 
ren under h.s assignment and afterwards for rent 
that had accrued due s.nce his purchase, basing * 

co n i d h] 0rd ° r rU '° 2> Civil 1Wd “™ Oodo; [J S! 

„J" der r “le Civil Procedure Code, the 

test is not whether the plaintiff could have sued for 
both the claims in the same suit but whether ho was 

bouud to have sued, [p, 32G, col. l.]i ™ 
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Seoond appeal against the deoree of the 
Distriot Coart, TaDjore, in Appeal Sait 
No. 241 of 1917, preferred against the 
deoree of the Court of the Prinoipal Dis- 
triot Munsif, Kumbakonam, in Original Suit 
No. 463 of 1915. 

FACTS appear from the judgment. 

Messrs E. S. Chidambaram Pillai and 
P. N. Marthandam Pillai , for the Appel* 
lant.—The lower Court misapplied the 
provisions of Order II, rule 2, Civil Pro¬ 
cedure Code. The right to sue for rent 
under the assignment was in respeot of 
arrears and is distinot from the right to 
sue for rent based on plaintiff’s title as 
vendee. The oauses of aotion are distinot. 
Plaintiff might have sued for both in one 
suit, but was not bound to do so. See 
Dasarthy Naidu v. Palala Kumaramull (1), 
Naro Hari v. Anpuranabai (2) aud Muham¬ 
mad Abdul Aziz v. Rafi-un nissa Bibi 

(3). 

Mr. K. S. Jayarama Aiyar , for the Re¬ 
spondent—There are no two oauses of aotion 
for the plaintiff. Defendant’s obligation was 
to pay rent and all breaohes of that obli- 
gation constitute only one cause of aotion. 
Plaintiff must have sued for the rent due 
whether under the assignment or under his 
title as vendee in one suit. 

JUDGMENT.—The question in this oa«e 
is whether Order II, rule 2, Civil Pro- 
oadure Cole bars the present suit. The 
plaintiff obtained a sale of certain property. 
Subsequently the right of the vendor for 
unoolleoted rent was assigned to him. The 
plaintiff 6rst sued for arrears of rent due 
under his assignment. The seoond suit is 
for the rent based on title. In our opinion 
the oauses of aotion for the two suits 
are not the same. It is true that under 
Order II, rule 3, Civil Procedure Code, 
the plaintiff oould have joined both the 
oauses of aotion in one ruit. Bat that is 
Dot the test. As was pointed out in 
Dasarthy Naidu v. Palala Kumaramull (1), 
the test is not whether the plaintiff oould 
have sued for both the claims in the same 
suit, but whether he was bound to have 
sued. Mr. K. S. Jayarama Aiyar oontendtd 


that the only obligation was to pay rent 
and that all the breaohes of that obligation 
form but one oau c e of aotion. In the 
present oase, the obligations are different. 
The one was inourred to the assignor and 
he oould have sued separately, notwithstand¬ 
ing the faot that he subsequently sold the 
property in respeot of which rent had aoorued 
due. The obligation in the seoond suit relates 
to the right arising from the title to property 
itself. As was pointed out in Naro Hari 
v. Anpurnabai (2) printed as foot-note in 
Vishnu Sakharam Nagarakar v. Krishnarao 
Malhar (4) and in the oase 3 following 
it, it is not the final breach that consti¬ 
tutes the oause of aotion but the right and 
the infringement taken together. In this 
view, the two suits were based on two 
different causes of aotion. The oase is 
praotioally on all fours with Muhammad 
Abdul Aziz v. Rafi un-nissa Bibi (3) 
and we are of opinion that that oase 
enunciates the true principle applioable to 
suoh oases. In Ittappan v. Manavihrama 
(5) this Court’s definition of the term 
oause of aotion’ aooords with the view taken 
in Allahabad. 

For these reasons, we must reverse the 
deoree of the Distriot Judge and restore 
that of the Distriot Munsif with this 
modification, that plaintiff should be given 
interest at one per oent. per mensem on 
Rs. 87-8*0 from the 1st Maroh 1913 up to 
date of suit and on the other R 9 . 87*8 0 
from 1st Maroh 1914 to date of gait, and 
thereafter at 6 per oent. per annum till 
date of realization. Parties will pay and 
reoeive proportionate oo9ts here and in the 
Courts below. 

Appeal allowed. 


M. c P. 


(4) 11 B. 153; 11 Ind. Jur. 258; 6 Ind. Dec. (s. s ) 
101 . 

(5) 21 M. 153 at p. 15b; 8 M. L. J. 92; 7 Ind. Dec. 
(n. s.) 465, 


(D 45 Ind. Cas. 969; 7 L. W. 557 at p. 567- (1918) 
M. VV. N. 427; ?4 M. L. T. 311. P K ' 

(2) 11 B. 16: n; 11 Ind Jur 261n ; Unrep. P JR H 

C. (1874-18751 235; 6 Ind. Dee. (n. s.) 105. ' ' * 

(3) 17 Ind. Cas. 833; It 4 . L. J. 469, 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2220 

of 1917. 

March 20, 1919. 

Present: —Justice Sir Ernest Fletcher, 
Kt., and Mr. Justice Cuming. 

KADER BUX— Defendant No. 2 

— Appellant 
versus 

BENI MADHAB SEN and others— 

Respondents. 

Appeal—Documents rejected by trial Court—Appel, 
late Court, power of, to admit documents—Additional 
evidence. 

Where a trial Court refuses to admit documents 
tendered to it in evidence, it is open to the Appellate 
Court to admit them after proof. Such admission 
does not amount to receiving additional evidence. 

Appeal against the decree of the Sub¬ 
ordinate Judge, 2nd Court, Chittagong, dated 
the 30th June 1 y 17, reversing that of the 
Munsif, 2nd Court, Satkania, dated the 29th 
April 1916. 

Babua Dhirendra Lai Kastgir and Tarakes- 
war Nath Mitter , for the Appellant. 

Babu Chandra Sekhar Sen, for the Re¬ 
spondents. 

JUDGMENT. 

FLETCdER, J.—This appeal ha9 been argued 
at considerable length by the learned Vakil 
for the appellant, but the points seem to 
have no foundation at all. 

The first point urged is that this being 
a waqf- property—the tenure having been 
possessed by a waqif —the mutiralli. knowing 
that the tenure could be annulled, had no 
power to enter into an agreement with 
the purchaser at a revenue sale for the 
grant of a new lease in place of the lease 
that was liable to be annulled. The learned 
Vakil for the appellant has given us no 
decision that the transaction is outside the 
scope of the powers of a trustee. Apart 
from authority, 1 deoline to accept the 
view. In addition to this, the matter was 
not raised in the lower Courts. It is not a 
pure question of law whether the lease is 
binding; and the lower Appellate Court has 
found that rent was being paid by the 
mutwalli under the terms of the new lease. 

The next point was that there was no proof 
that the plaintiff was an auction purchaser. 
The plaintiff stated in the plaint that he 
was and it seems to have been assumed at 
the trial that he was. Moreoyer, additional 
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evidence was given before the lower Court 
of Appeal to show that he was, in fact, 
the purchaser at a revenue sale. 

The third question raised seems to have 
absolutely no foundation. The appellant 
managed to persuade the learned Judge of 
the first Court that certain documents were 
not admissible in evidenoe and accordingly 
they were rejected. The learned Judge of 
the lower Appellate Court took a different 
view and admitted the documents in evi¬ 
denoe after proof. The oase made by the 
appellant is that the lower Appellate Court 
had no power to admit additional evidenoe. 
It was not additional evidenoe at all. 
These documents were tendered in the 
Court of first instance and were improperly 
rejected. 

The appeal fails and is dismissed with 
costs. 

Cuming, J.—I agree. 

Appeal dismissed. 


LAHORE HIGH COURT. 

First Civil Appeal No. *2655 of 1917. 

April 28, 1919. 

Present: — Sir Henry Rattigan, Kt , Chief 
Justice, and Mr. Justice Abdul Raoof. 

MUHAMMAD IBRAHIM —Plaintiff- 

Appellant 

versus 

ALLAH BAKHSH and other? — 
Defendants —Respondents. 

Civil Procedure Code (Act V of 190SJ, 0. XXXII, 
r. 7, Sch. II, para. 1, scope of—Minor—Reference to 
arbitration by next friend of minor plaintiff—Rati, 
fication by conduct—Plaintiff, whether can challenge 
reference. 

An application of tho guardian or next friond of 
a minor undor Schodulo If, paragraph 1, of tho Civil 
Procoduro Code comes within tho purview of Order 
XXXII, rule 7, of the Code, and, unless tho leave of tho 
Court is expressly obtained and recorded, tho appli. 
cation will have the same effect and bo open to tho 
same objections as would any other agreement or 
compromise eutered into by such guardian or next 
friend with reforenoc to the suit without the leave 
of the Court expressly recorded in tho proceedings, 
[p. 330, col. I.] 

Ganesha v. Mul Chand, 15 Ind. Gas. 161; 9> P. R. 
1912; 159 P. W. R. 1912, followed. 

One fl. cirried on business in partnership with 
ono N. H. having died, his sons, A, B and C, sued 
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for dissolution of the partnership and settle 
ment of aecounts Darin- the pendency of the 
‘ C died and the present nKinfif Va 
was substituted as a co-plaintiff with B, his unde* 
as the next friend. Subsequently the nnrfioo i 
to refer the dispute to 

luted ThV a l-r! er ° f rcference ' wl*h 
granted. the arbitrator gave his award n.,t +1 

gaintiff being dissatisfied with it filed objections 6 

Eventually a decree was passed in accordance with 
the award. Plaintiff then brought the present suit 
1 a declaration that the decree was null and void 
and ineffectual against him. It appeared that tho 

plaintiff had been well represented 1 the earher 

sui and had by his conduct accepted the situation 
a id did not impugn the reference to arbitration but 
vvas contented to contest the award on the -round 
of the misconduct of the arbitrator: " 

nnfH’ • that 03 th ° P ,aintiff ’ s next friend did 
not obtain an express sanction oftho Court before 

referring the case to arbitration, the plaintiff’s claim 
was mamtainaWe, but that as heVad expit^C 
iatiliocl and affirmed the reference lip 1 i 
from contesting it. [p. 330, col ] ]' ** d ° barrC “ 

o Fir6 ‘ from the decree of I he 

deTeTih otTr' 6 ? ndge - Gnjranwaln. 
claim ^ 28 h “ gU6t l917, dismissiD « the 

The Hon-hle Jleeere. Sheo Narain and 
Fazli.ffusatn , for the Appellant. 

Messrs. Nanak Chand and Brij Lai, for 
the Reepocdentp. 
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application the parties were desorbed 

t w : “ A i°, hftrninad Din and Umar Di “. 

of Daji Sikandar, and Muhammad Ibrahim 
rnmor son 0 f Charagh Din. residents of 
N zimabad plaintiffs i envs Nur Din, son of 
pcail, resident rf Nizamabad defendant. 
At the loot of the petition the following 
description wa 8 givenr-Petition of Moham- 
m*d Dip, sm of Haji Sikandar, and 
Muhammad Ibrahim, minor eon of Charagh 
~‘ n Muhammad Din, his Taya, 

ihe pel ition was signed by Muhammad 

j at m . Din ’ afi,ent of plaintiffs 

and Nur Dm defendant, and was oouohed 
in the following words:— 


JUDGMENT This appeal bas arifen 

oat of a suit brought by tie plaintiff 
appellant for a decl a ration that the decree 

h r ( p lh1Iar 1914 paeeed by 
<he Chief Court on the basis of nn Q a 

deled the 22nd of October DOS waa B 'n 

The flnlg 8Dd ;n6ffe0tual gainst him 
The facts giving rise to the suit are th« 

following. One Haji Sikandar carried on 

Dii^Haii Sik P T artrarehip with ore Nur 
in. Haji Sikandar having died left H pen 

U-ar Did, Muhammad Din and 

Charagh Dm, as hie heirs and legal " 

pre-entativee. In 1898 the three brothers 

brought a suit against Nur Din fcr the 

dissolution of the partnership and he 

settlement of acoonnts. During the “j 
O the suit Charagh Din Vavlng ^7 

ft® rame of the appellant n la i- d d| 
substituted in the place of bL 

aco-plaintifi w ith% nh l^VnL r bi: 

pncle, as the next friend Tt 

that ip 1908 the parties to th« 1 .® ppears 
to refer the matter in diff- 6U,t , agr£ed 
them to arbitration and Sed b ?‘ W “ D 
Court on the 13th of Julv^oog ° * be 


In the above noted case we, the parties, 
have unanimously nominated Pandit Prem 
Nath Kaul, record-keeper of the Distriot 

°“ r ’ H aw a]pindi. We do hereby agree 
that the award which may be given by 
the said arbitrator will be final and 
we the parties, will accept and abide by 

that award on the issue framed by the 
Cr.nrt ard 8 ] so a8 regar(?8 tbe poinfc 

which party owes money, how much and 
to whom. Hence we have executed this 
agreement that tbe whole case may be 
made over to the arbitrator fcr disposal.” 

The Court made the following order on 
the petition:— 

It is ordered that according to tbe 
application of the aforesaid parties tbe 
case for disposal of the issues and the 
point as to how much money is on account 
of the business in question, which party 
owes it and to whom it is due order 
the account between them, be made over lo 
tbe arbitrator.” 

The arbitrator gave his award and filed 
it in Court cn tbe *2nd of October 19C8. 

I be plaintiffs were dissatisfied with the 
award and filed objections impugning its 
correctness. 7 he Court by its order dated 
t e lfeth Deoember 1908 set aside tbe 
award and proceeded to decide tbe case 
on the merits. A decree was passed on 
t e 1 Ofh of July 1909. Both the parties 
were dis>atisfied with the decree and pre- 
fened oross appeals to the Chief Court. 

In the memorandum of appeal filed by 
the defendant Nur Din tbe first plea 
taken was that tbe lower Court bad erred 
in Jaw and had acted without sufficient 
ground in setting aside the award. The 
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Chief Court aooepted this plea in appeal, 
eet aside the decree of the lower Court 
and passed a deoree in aooordanoe with 
the award on 14th of May 1914. The 
plaintiffs’ appeal was dismissed. There¬ 
upon the plaintiffs presented on the llth 
of July 1914 a petition for review of 
judgment. The question of the minority 
of the plaintiff-appellant Ibrahim was 
raised at the hearing. It was argued 
that by a petition dated the 13th of 
Ootober 190S Muhammad Din had with¬ 
drawn from the guardianship of the minor 
plaintiff and that the latter himself had, 
by a petition dated the 14th of Ootober 
1908, applied to the arbitrator to appoint 
another person as the guardian ad litem, 
but no notioe had been taken of these 
applications and no one had been ap¬ 
pointed to take the plaoe of the retiring 
next friend. The Court went into this 
question fully and oame to the oonolusion 
that the interests of the plaintiffs had 
been fully looked after by 11m Din, their 
Mukhtar-i-am. It was held that Muham¬ 
mad Din upon his own admission knew 
little or nothing about the matter in dis¬ 
pute and trusted } entirely, for the oonduot 
of the ease, Ilm Din who was conversant 
with all the details. All possible objec¬ 
tions were raised and argued before the 
Court by Mr. Beeohey on behalf of the 
plaintiffs, but there appears to be to 
indication in the judgment that the 
legality of the reference to arbitration was 
challenged in any shape or form. It would 
rather appear from the objections relating to 
the conduot of the arbitrator that the pro¬ 
priety of the reference was taoitly accepted. 
In this connection it is important to tear in 
miDd that the appellant had in the meantime 
attained majority and was fully competent to 
take care of his interest. According to the 
evidence he was born on the 20th Jane 1894. 
He must, therefore, be taken to have attaired 
majority sometime in June 19»2. In 1914 
he was more than 20 years eld. He must 
certainly have been aware of the litigation 
wbioh was going on. No question appears 
to have been raised on his behalf that the 
reference to arbitration during his minority 
had been in validly or irregularly made^ 
Probably he had aocepted the situation *"d 
was contented to contest the awaru on the 
ground of the misdondoot of the arbiiratf r. 


The petition for review of judgment was 
rejected on the 23rd of Ootober 1914. The 
present suit has been instituted against 
Allah Bakhsh and Khuda Bakhsh, the sons 
of Nur Din, maiuly on the ground that inas¬ 
much as the agreement referring the dispute 
to arbitration was not expressly sanctioned by 
the Court, the reference was invalid and 
consequently the award of the arbitrator 
and the deoree based on it were null and void 
and ineffectual against the plaintiff. The 
other grounds are detailed in olauses (6), 
(r) and (ti) of the paragraph 5 of the plaint. 
These latter grounds were fully disoussed 
and disposed of by the learned Judges who 
heard and deoidid the application for review. 
The suit was contested by defendants Nos. 1 
and 2 while the defendants Nos. 6 and 4, 
Muhammad Din and Umar Din, for obvious 
reasons admitted the olaim. The learned 
Subordinate Judge for the reasons set forth in 
his judgment has dismissed the suit and the 
plaintiff has come up in appeal to this Court. 

The first contention laised before us 
is that the lower Court, having found that 
“the plaintiff’s next friend did not obtain an 
express sanction of the Court before referring 
the case to the aibitration of Pandit Prem 
Nath 5 ’, was wrong in dismissing the plaintiff’s 
olaim. In support of this contention the 
Full Benoh ruling of this Court in Ganesha v. 
Slul Ghand (I) and the provisions of Order 
XXAlI, lule 7, are relied upoD. On behalf 
of the detendantsrespondents it has been 
argued that the provisiors of Order XXXlI, 
rule 7,. are not applicable to an application 
referring a matter to arbitration, inaemuoh 
as it is neither an agreement nor a compro¬ 
mise within the meaning of this rule. The 
decisions of the Allahabad High Court are 
oited by the Ipained Counsel in support of 
his oonteDtioD, namely, (1) Hardeo Sahai v. 
Gouri Shankar (2) and(2) Lutawan v. Lachiya 
(31. The first was a deoision under sections 
462 and 506 of the old Code of 1882. The 
second deoision is under the new Code and is 
certainly in point and supports the argument, 
but it is opposed to the Full Benoh ruling 
of this Court. Moreover the view on this 
point was expressed by only two of the 
Judges who constituted the Full Benoh and 


(1) 15 Ind. Cas. 161,95 P. R. A912; 159 P. W. R. 
1912. 

(2) 28 A. 35} 2 A. L. J. 493; A. W. N. (1905) 171. . 

(3) 21 lnd. Cas. 989; 36 A. 69; 12 A. L. J. 57. 
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wia not shared in by Sir Pramoda Charan 
Banerjee, the third Jadge. He did not ex- 
press any opinion on this point at all. We 
are bound by the Pall Benoh ruling of this 
Court which, in our opinion, lays down the 
oorreot law on the point. According to the 
deoision an application of the guardian or 
next friend of a minor under seotion 506 of 
the former Code of Civil Procedure or under 
Sohedule II, paragraph 1, of the present 
Cod j comes within the purview of seotion 
462 of the former Code or Order XXXII 
rule 7, of the present Code, as the case may 
be, and unless the leave of the Court is ex. 
pressly obtained and reoorded, the applica¬ 
tion will have the same effect and be open to 
the same objections as would any other agree¬ 
ment or compromise entered into by such 
guardian or next friend with reference to the 
suit without the leave of the Court, express- 
ly recorded in the proceedings. The deoi. 
sion, however, having regard to the facts 
of the oase, does not help the plaintiff, 
appellant. At page 332* of the report the 
following observation is to be found: — 

“The leave or sanotion of the Court 
must be obtained and must be expressly re- 
oorded if the reference to arbitration is to 
be valid for all purposes and against all 
parties including the minor, but it does not 
. follow that in a oase where such sanotion 
has not been obtained, the reference must 
necessarily be invalid or void. The minor 

alone oan olaim to avoid it .but it is 

of course open to him, if so advised, to affirm 

and ratify the reference and all subsequent 
proceedings.” 

In this oase there is evidence to show that 
the appellant did affirm and ratify the refer¬ 
ence and all subsequent proceedings. I n hj a 
application dated the 2nd of March 1917 he 
referred to the deoree in question and alleg¬ 
ed that a compromise had been arrived at 
between the parties in oonneotion with the 
execution of that decree. This statement in 
the application clearly indicates that the 
appellant had accepted the deoree as valid 
and oorreot. The plaintiff has been examined 
as a witness in this oase and his evi 
denoe goes to show that so far as he was per¬ 
sonally concerned, he had no knowledge of 

any defect. As we have said before, no 

objection was put forward on his behalf at 

™- e J ^ 1D g of b is appeal or his aDnliW,n„ 
•Page of P. R. 1912-^ci.-£P_auon 


in this Court. He to all iutents and pur- 
posesi had accepted and ratified the referenoe 
to arbitration. It is clear from the evidence 
on the record that his next friend and uncle, 
Umar Din, diligently prosecuted the pre- 
vious suit in whioh he was equally interested. 
A referenoe to the pnoeedings in that suit 
shows that all that was possible to do was 
done by him. When the award was found 
objectionable he got it set aside by the first 
Court. When the deoision on the merits 
was against the plaintiffs in some respects, 
an appea was preferred to the Chief Court, 
eventually when the deoision of the Chief 
Court was given against the plaintiffs, a peti. 
tion of review was file! an! hotly con¬ 
tested. This is not a oase in whioh it has 
been shown that the interest of the minor 
has in any way suffered. The question as 
to the gross negligenoe and oarelessness on 
the part of the next friend was fully con¬ 
sidered and disposed of by this Court in 
the previous litigation and has been fully 
dealt with by the learned Subordinate Judge 
in his judgment in the present oase Wa 
u y agree in the oonolusions arrived at by 
him on the evidence on tbe reoord. As regards 
the.proseoutionof theoase before tbearbitrator, 
we have no doubt on the evidence that in 
spite of bis application dated the 13th of 
Ootober 1908 Muhammad Din continued 
to proeeoute the oase both in tbe lower 
Court and tbe Chief Court. Ilm Din, 
the agent, continued to aot and look after 
t e oase before the arbitrator as long as 
aDythiog useful and material was to be done. 

d this view it is not neoeseary to 
deoide the question whether, having regard 
to the fact that at the date of the deoree 
o this Court in the previous suit the 
appellant had obtained majority, it is open 
to him now to challenge the validity of 
the deoree by a separate suit. The oases 
oi .. Sesha O tri 5oo v. Tangaturi Jagan - 
nadhan (4) and Musammat Khadija v. 
Musammat Fidyatuz Zohra (5) appear 
to support the argument of Mr. Nanak 
Chand, but we do not think it necessary to 
base our deoision on this ground as the 
suit must fail on the grounds set forth above. 

We confirm the deoree of the Court 
below and dismiss the appeal with costs. 

Appeal dismissed. 

(J) I*d. Caa. 391; 39 M. 1031; 19 M. L. T. 93. 

(6) 49 lad. Oas. 707; 24 f. B. 1919, 
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Present: -Mr. Justice lUfuue and 
Mr. Justice Walsh. 

MAHABIR PRASAD PANDE andothers- 

Defendants — Appellants 

versus 

QANGA DEHAL R\I—Plaintiff- 

Respondent. 

hy '!° A pplication to set asule auction sale , 
confirmed Applet' b ivate purchaser Contract 

whether can Q’JLcontract becoming void by 

Money ran,, wh e,l«r 

can be recovered. 
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nvrtn nrtv of a iudgment-debfcor is sold 

on otTdccreo, but before the sate is 

sale to be se fc t0 J’o auction sale, being m 

purchaser subs 1 of Order XXI of the Civil 

^ iTre Code cannot be entertained, [p. 331, col 2] 
■procedure Code, ly om i t9 to provide for 

Where a contiact £ ntompla t e d, and which 

a contingency " 11L 1 . ^he law, and that contin- 

is already provided for ^7 the jaw Toid , 

U nof o 7 p^d to%ub^ policy, and 

ISrSL 65 of 

"ndto «store it to the person from whom he 
received it. [P-coh^ ^ deoree q{ the 

Additional Judge, Gorakhpur, dated the 

3r Me^ h Sarat Okandra OKoudkri, Br^atk 
Vvas and JanW Prasad, for the Appellants. 

Mr Lakshmi Narain, for the Respondent. 


jUpOMENV-Tbi. Umj. 

‘‘eilha'rgTed on both sides and we have 
well deoiaion at whioh we have 

° 0II - e ed°after considerable hesitation. Upon 

ssjrssi r7b” zTspx*-*. 

but on the other hand we have oome to 
but oi , .i a. Au fl aDDeal must be 

the oonolnsion that th P deoree d 

di9m,a96d ro ft nnd which has not been satis- 
faotorUy dealt with in the lower Appellate 

C Tbe facts are simple. The property of 


the defendant judgraeot-debtor had been 
attached and an auction sale had taken 
plaoe and confirmation thereof was pend- 
ing, whereupon the plaintiff agreed with 
the* defendant to purchase the property 
for a stipulated sum in the event of the 
sale not being confirmed, and the intention 
probably was and certainly ought to have 
been and the praotioe should be in such 
oases that the defendant or judgment-debtor 
in depositing the money in Court should 
himself apply as the owner of the property 
for the auotion sale to be set aside. An 
arrangement of that kind does not make 
the judgment-debtor at the time being any¬ 
th eless the owner of the property. Instead, 
however, of the defendant making the 
application under Order XXI, rule 89, the 
application was made by the plaintiff in his 
oapaoity as purchaser subsequent to the 
auction sale and was properly dismissed 
upon the authority of Ishar Dcs v. Asaf 
Ali Khan (l). The rule provides in express 
terms that a purchaser applying under that 
rule must be a purchaser before the auotion 
sale. The result, therefore, was that the 
sale was confirmed and the money, a sub¬ 
stantial sum, Rs. 900, remained deposited in 
Court. The defendant, as the person who had 
deposited it, applied to have it paid out to 
him and it was so paid out. The questiou then 
arose as to what should be done with it and 
the plaintiff eventually sued the defendant 
to recover the money. Now the oontraot to 
whioh we have referred was reduoed into 
writing and in substance provided for every 
contingency except the contingency whioh 
has aotually ooourred, and it provided in 
very clear and distinot language the con¬ 
ditions under whioh prima facie the plaint¬ 
iff was entitled to realise the sale considera¬ 
tion from the defendant, namely, if any 
difficulty arose on account of whioh he, the 
plaintiff, did not get possession over the 
property owing to any aot or omission on 
the part of the defendant. It has not been 
found in favour of the plaintiff that the 
sale was confirmed through any aot or 
omission on the part of the defendant, nor 
is there anything in the oase to suggest 
that that was the faot. It is true that it 
would have been much better, indeed the 
application would probably have suooeeded, 


(I) 13 lad. Cm. 134; 34 A, 186; 9 A. L. J. 19, 
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fhe plaintiff. There is nothing to Lw 

whose fault this was. and U * ay 7™" 

snraed that it was simply an ordinary mis- 

the C„d , ,ng ; f ‘ he ,e0hDi<laI Position under 
the Code based upon a very natural belief 

„ Per80 “ wh ° has deposited money 
for the purchase of property is in one sense 
of the word the owner thereof. This being 
the ease, undoubtedly by English Law, opor 

7 't f 8 ] 8r . 6lt dea ' 'f n °t most of the* 
oontiaot law m India is baisd f} 10 Q *• 

would be bound to fail. An English lawyer 
would be compelled to hold that as the 
co^rao provided an express erudition onder 
which this money could h 3 recovered back 

C 0 “t h f defen , dant -. th « plaintiff, and any 
£ 0Qrt bafore who “ it came, would be pro- 
■ ' ' 6 . y t b ® ru les of interpretation from 
imposing- an additional condition which the 
parties had not chosen to provide in 
contract. YVe think that tb'e law in th 
matter ,n particular, as has been pointed 
out more than once by English lawyers is 

Kn I d j pre,i3e| y the same as 'in 

England. Our deoision really turns upon the 

provisions of section 65 of the Indian Con 

tract Act Which lays down lhat when a 

oontraot becomes void, any person who has 

to-ived any advantage onder such agree 

meet 0 r oontraot is hound to restore It to 

the person from whom he received it. That 

lays down a proposition mnch wider than 

anything which is to be found in English 

*■& 

remove the whole of the plai^iff J 6 iZ»y 
because the question still remains wb.tb£ 
in faot the contract in this case has not 
trade an express provision inconsistent with 

On ,P ° 0D,ain8d in section 65. 

On (he whole we have come to tv,** 

olusioD that the contract is not j n „n„ • 

with that section. It has to be borne in'miAd 

that contract in this country are not made as 

a general rule, by trained professional lawyers 

with tne same aitempt at scientific precision 

whmh p evails among English Solicitor " 

and we have come to the conclusion that’ 
the parties to this somewhat n 

docnmer.t thought it unnecessary to nrl' J 0 
for a ooQtingenoy against wbUh L de 

Sd^i^^ianhe”^ t ^ 

£ “ eL ‘ 48 t0 what f » ‘0 happen °if ^‘sale 


w as oonSrmed Tt io i 

there had A aa,te °lear that if 

the Plainti ff b ru,d° b 7 e S ed at t ‘ be " 

le tt rr S Pr ° Vi * i0 °° -‘ion 65 °a V nd 
,”n, “ n'AT* r6gard f ,° ail tb ° oiroom- 

parties, the co he^TrLtL ‘as 
that' D oo ntingem 07 iZZu 

& iv r fW~2 

wiTi. tl h ° W6r Appellat e Court, in dealing 
W'th this aspect of the matter held 
the oontraot, if void a ' • heid ™ a ^ 

23. in other „ a oT0n . d9d a ? a 'Q9t 803ti)n 

We eanoot take this^'" 91 P0, ' 0y - 

Order XXr , "" r . p ’ se and intention of 

olear'statement'in the a ™ ry 

to preserve the7 u f' y or specifically 

hand, of be z °: 6 rr rty h the 

ensure, so far 3a J 8men ^o r , but to 
immoveable 1 ‘ ' l Z possible - “>at 
ealee be sold at - ^ 8 '^ D °* at C °^ 

that the Court w/l" a be q relw 

Provisos : o !ft Dre ,f * 

against publio poliov A, ° CDtrai,te le,cg 

the interest! Z ^ 8re reaiIy in 

with a view if J . cds: ' I:eDt debtor8 a,0Ee 
hour to res ' A ® 8 ‘ the eleye nth 

sale at an nrd b6 i proper,y fr0 “ a forced 

the difondant Are!" 6 ' ^ ‘ be yiew " bi « b 

ought to take of this " P0 "i " 8 lbat W8 
accepted by „» I ^ .v oontraot “net, if 

much disconraging’AThe^ 8 85606 ° f ^ 
to the rescue of fh„ b ^ P8r80D J S °°” iDg 

putting debtor and 

Court “° ney t0 be depj.-iied in 

auotiL 8a P r V if" th‘ he ° 0Dfirmat, e“ of the 

on sale, ,f they are to do so at the 


(2) 37 Ud.Ca 9 . 2lIi 40 8.687,18 Bom. L . 67., 




Vol. LIl] INDIAN CASES. 333 

MAHARAJAH OF JEYPORE V . ViKRAMA DEO GIRO. 


risk of losing their money entirely in the 
event of some unforeseen aooident making 
the oontract impossible of completion. The 
result of the view token of this ease by 
the 6rst Court would really be oontrary 
to nafural justioe. It is satisfactory to 
find that the law as codified enables us 
in this case to do what we feel satisfied 
is really substantial justioe. The result is 
that the appeal must be dismissed and we 
accordingly dismiss it with oosts. 

The cross-objections are disallowed with 
oosts. 

• Appeal dismissed. 


, PRIVY COUNCIL. 

Appeals fro*i the Madras High Court. 

May 12, 1919. 

Present: —Viscount Cave, Lord Phillimore, 
Sir John Edge and Mr. Ameer Ali. 

Sri Sri Sri V1KRAM A DEO MAHARA- 
JULUMGARU, MAHARJaH of 
JEYPORE and another—Appellants 

versus 

Sri Sri Sri VIK RAM A DEO GARU — 

Respondent 

Sri Sri Sri VIKRAMA DEO GARU — 

Appellant 

versus 

MAHARAJAH of JEYPORE and another— 

Respondents. 

Hindu Law—Maintenance, right to—Impartible 
zemindari— Junior members of family oj holder, 
whether entitled to be maintained out of estate—Custom 
—Burden of proof. 

Apart from custom and from certain near 
relationships to the holder, the junior members of 
tho family of a zemindar entitled to an impartible 
zemindari have no right to maintenance out of it 
[p. 335, col 1.] 

There is no invariable custom by which any 
members of tho family beyond tho first generation 
from tho last holder can claim maintenance as of 
right, [p. 335, col. l.J 

Where, therefore, tho sou of a brother of the last 
holder claimed maintenance, and tho defendants 
(under an erroneous view that by the goneral law ho 
was ontitled to maintenance; alleged a custom 
excluding his claim: 

Held, that the burden of proof was on tho plaintiff, 
and it was for him to prove a custom entitling him, 
not for defendants to prove ono disentitling him. [p. 
335, col. T.J 

Appeals from a deoree of the Madras High 
Court (Saokaran Nair and Tyabji, JJ.), dated 
the 2'2nd Deoember 1909, varying a deoree of 
the Agent to the Governor at VizAgapatam. 

FACTS.—Vikrama Deo Gara sued the 


Maharajah of Jeypore and his son for 
maintenance to whioh he olaimed to be 
entitled as son of the brother of the Maha¬ 
rajah’s father and predecessor. Re 
alleged that he was aotually receiving 
R 3 . 350 per month, but that this was 
insufficient; he olaimed Rs. 2,000 per month 
and Rs. 15,000 for a house. Defendants 
pleaded, inter alia, that plaintiff was too 
distantly related to entitle him to olaira any 
maintenance either according to Hindu Law 
or the custom among Uriya Zemindars or the 
oustom of the family.” 

Of the issues fixed by the trial Court the 
following only are material: — 

3. Is the first defendant bound to main¬ 
tain (the plaintiffs aooording to Hindu Law 
out of the inoomeof the Jeypore Zsmindari? 

4. Whether aooording to the oustom 
among Uriya Zemindars, or the custom of the 
family, the first defendant is rot liable to 
maintain the plaintiff out of the income of the 
Jeypore Zemindari? 

13. Whether the plaintiff oan olaim a 
separate house for residence? 

The trial Court found for the plaintiff on 
issues Nos. 3 and 4, for the defendants on 
issue No. 13. 

On the third issue the learned Judge based 
his finding on Mayne’s Hindu Law, paragraph 
458, and the deoision of the Madras High 
Court in Appeal No. 27 of 1907 [Ohettikulam 
Prasanna Vencatachella Reddiar v. Ohettikulam 
Kumara Vencitachella Heddiar (1)]. On the 
fourth issue he found that the evidenoe was 
insufficient to establish a oustom disentitling 
plaintiff to maintenance. In the result he 
deoreed maintenance at the rate of Rs. 800 
per month. 

The judgment in Appeal No. 27 of 1£07 
was given by Wallis and Sankaran Nair, 
JJ., on August 3, 1909, in Ohettikulam 

Prasanna Vencatachella Reddiar v. Ohetti¬ 
kulam Kumara Vencatachella Reddiar (1) The 
material part of the judgment is as follows:_ 

The learned Advocate-General. ..eon- 
tended that in the oase of an impartible 
Zemindari the junior members of the family 
have no legal right to maintenance, a con¬ 
clusion, whioh he argues, follows logioally 
from the recent decisions of the Privy 
Council as to the nature of an impartible 
Zemindari. We are not prepared to uooept 
this contention whioh, we may observe, was 

(1) 4 Iod. Cub. 302; 7 M. L. T. 31, 20 M. L. J. 394, 
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given up in the Court below. In Raja 
Yarlagadda Mallikarjuna Prasada Nayadu v. 
Raja Yarlagadda Durga Prasada Nayadu (2) 
their Lordships distinctly reoognise the 
right to maintenance of the junior members 
of a Raj or other impartible estate A 
similar olaim was allowed without opposi 
tion in the Udayarpalayam case (Kachi 
Kaliyana Rengappa Kalakka Thola Udayar v. 
Kachi Yuva Rengappa Kalakka Thola JJdayar) 
(3) and so far as our knowledge extends, is 
in accordance with the usage prevailing in 
Southern India.” 

In tbe present oase both parties appealed 
to the Madras High Court, which varied the 
agent’s decree to the extent of allowing plaint¬ 
iff Rs. 5,000 for a house, but otherwise con¬ 
firmed it. 

Thereafter both parties appealed to the 
Privy Council. The plaintiff subsequently 
withdrew his appeal (which was on the ques¬ 
tion of amount only) on an undertaking to 
pay costs. 

At the hearing of defendants’ appeal 

Messrs Ue Gruyther , K. C. t and Kemcorthy 
Brown , for the Appellants, submitted that tbe 
appeal was concluded by tbe recent deoision 
of the Board in Qangadhara Rama Rao v. 
Rajah of Pitta pur (4). 

Plaintiff’s olaim was based on the general 
Hindu Law: in view of the recent deoision 
it is no longer tenable. It was not based 
on custom or family usage, nor did plaint¬ 
iff adduce any evidenoe to prove any 
suoh usage. The burden of proof was 
wrongly placed: it lay on plaintiff to allege 
and prove a custom under whioh he oould 
olaim maintenance. The lower Courts have 
proceeded on decisions whioh are now over¬ 
ruled. 

Messrs. Dunne, K. C., and Dube, for the Re¬ 
spondent.— Plaintiff’s olaim was based on the 
custom of the family as well as on Hindu 
Law. Defendants have failed to prove 
the custom they set up in variation of 
that alleged by plaintiff. In any oase 

we should have an opportunity of adducing 

(2) 24 M. 147 at p. 157; 5 C. W. N. 74; 27 I. A. 151 
(P. C.); 10 M. L. J. 294; 2 Bom. L. R. 945; 7 Sar. P. C. 
J. 761. 

(3) 28 M. 508; 2 C. L. J. 211; 10 C. W. N. 95; 15 
M. L. J. 312; 2 A. L. J. 845; 7 Bom. L. R. 907; 1 M. 
L. T. 12; 32 I. A. 261; 8 Sar. P. C. J. 855 (P. C.). 

(4) 47 Ind. Oas 354; 45 I. A. 148; 35 M. L. J. 392; 
24 M. L. T. 276; 16 A. L. J. 833; 41 M. 778; 28 C. L, 

J.* 428; 5 P. L W. 267; 20 Bom. L. R. 1056; 23 C. W. 
Ni 173; (1918) M, W. N. 922. - 


evidenoe: the suit should be remitted for the 
trial of an issue on the footing of what is now 
settled to be the law. 

[Mr. DeGruyther, K. C. t submitted that if the 
oase were remitted the question as to the 
amount of the maintenance allowance should 
be left open.] 

Mr. Dunne, K. O. —Both Courts have con¬ 
curred as to the amount of the allowance. We 
submit the Board will not interfere with their 
finding, the more so as the matter is largely 
one of discretion. 

JUDGMENT. 

Viscount Cave.— This is an appeal from a 
deoree of the High Court of Madras, whioh 
affirmed, with a variation, the deoree of the 
Agent to the Governor at Vfzagapatam, dated 
the 22nd December 19C9. 

The 6uit was brought by the plaintiff, 
who is the oousin of the first defendant, the 
Maharajah of Jeypore, for maintenance out 
of the impartible estate held by the defendant. 
In consequence of previous decisions of 
the Courts, the oase took a course whioh 
makes it impossible finally to determine the 
matter to day. 

The plaintiff in the action rested his 
oase upon the contention that, according to 
the general Hindu Law, he, as the son of 
a brother of the late Maharajah, was entitled 
to maintenance out of the estate. The de¬ 
fendants, in their statements, proceeded more 
or less upon the same basis, but alleged 
a speoial custom whioh deprived the plaintiff 
of that whioh was treated as being his 
prima facie right. 

Upon that, issues were framed, the 
important issues beiog the third and fourth. 
The third issue was:—Whether, if the 
plaintiff reverted to his natural family, by 
reason of his adoption into another family 
being invalid, the first defendant is bound 
to maintain him according to Hindu Law out 
of the income of the Jeypore Zemindari. The 
fourth issue was:—“Whether according to 
the oustom among Uriya Zsmindars or the 
oustom of the family, the first defendant 
is not liable to maintain the plaintiff out 
of the income of the Jeypore Zemindari.’ 

Both Courts aoting, as they considered, 
upon the existing authorities, answered the 
first issue in the affirmative and, upon 
the evidenoe, answered the second issae 
in the negative- and, accordingly, main- ■ 
tenanoe was decreed to the plaintiff. 
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Sinoe those decisions were given this 
Board, in the case of Gangadhara Rama Rao v. 
Rajah of Fittapur (4), has deoided that, 
apart from oustorn and from certain near 
relationships to the holder, the junior 
members of the family of a Zemindar en¬ 
titled to an impartible Zemindari have no 
right to maintenance out of it, and that 
there is no invariable custom by which any 
member of the family beyond the 6rst 
generation from the last holder can olaim 
maintenance as of right. 

In view of that deoisioD, it is plain that 
the issue which should have been tried was 
not that which in fact was tried but 
'Whether according to the oustom among 
Uriya Zemindars, er the oustom of the 
family, the plaintiff is entitled to main¬ 
tenance out of the income of the Zemindari”; 
in other words, the burden should have been 
put upon the plaintiff to prove the oustom 
entitling him to maintenance, and not upon 
the defendants to prove a oustom negativ¬ 
ing the ordinary law. 

That being so, it appears to their Lord- 
ships that, in order to do justice, the case 
must be sent back, in order that the issue 
which their Lordships have defined should be 
tried, and accordingly the oase should be 
remitted to the High Court in order that 
they may direct that issue to be tried, and 
may dispose of the oase in accordance with 
the finding, 

Their Lordships have considered whether 
the question of amount should also be remit¬ 
ted; but, upon the whole, they have oome to 
the conclusion that if as the result of the 
issue now direoted, the plaintiff is found 
entitled to maintenance, the amount fixed by 
the High Court should not be disturbed. 

Their Lordships will, accordingly, humbly 
advise His Majesty to remit the matter for 
the purpose mentioned. 

The oosts inourred in the Courts below 
will follow the ultimate event of the proceed 
ings. There will be no oosts of this appeal. 

As regards the cross appeal whioh was 
withdrawn on an undertaking to pay the 
oosts, that undertaking will, of course, remain 
unaffected by the present order as to oosts. 

Oase remitted. 

Solicitors for the Appellants: Messrs. T. L. 
Wilson Sf Oo.. 

Solicitor for th9 Respondent: Mr. Douglas 

Grant, 


PATNA HIGH COURT. 

Second Civil Appeal No. 1194 of 1917 

July 2, 1919. 

Present: — Mr. Justice Coutts and 
Mr. Justioe Das. 

HANUMAN BUX and others—Plaintiffs — 

Appellants 
t ersus 

LAL NILMONI NATH SAHI DEO — 
Defendant—Respondent. 

Contract Act (IX of 1872), ss. 16, 74 — Undue in/lu. 
ence,what is-Mortgage-bond—Interest, higher rate of 
payable on default, ichether peiuilty. 

A mortgage-bond provided that iuterest should be 
paid at 3 per cent, per month, and that the mortgage- 
money should bo repaid on a specified date, and°that 
in case of default in such payment interest would 
run at the rate of 6 per cent, per month. Tho mort- 
gageo sued to recover the money by salo of the 
mortgaged property. The trial Court held that tho 
stipulations as to interest were in the nature of a 
penalty and decreed the suit, allowing interest at 12 
per cent, per annum. On appeal the lower Appellate 
Court held that the stipulation to pay higher interest 
in default alone was in tho nature of a penalty, but 
it found that there had been undue iniluonco and in 
consideration of this, dismissed the appeal. The 
plaintiff appealed to the High Court, contending that 
tho decision as to unduo influence was wrong as no 
issue was framed as to this, and maintaining that 
the stipulation to pay interest at 6 per cent, per 
month was not in tho nature of a penalty: 

Held, (1) that, in order to establish undue influence, 
it must appear that there was something uncon! 
scionablo either in the original dealing or in the 
subsequent stages of tho transaction, and as nothing 
unconscionable had been made to appear in this caso 
and there was no plea as to undue influence, the 
stipulated rate of interest could not be disallowed on 
the ground of undue influence; [p. 386, cols. I *fe 2 ] 

(2) that the stipulation to pay interest at tho rate 
of 6 per cent, per month on default was in tho nature 
of a penalty, [p. 336, col. 2.] 

Appeal against the decision of the Judicial 
Commissioner, Chota Nagpur. 

Messrs. Shoroshi Gharan Hitter and S. K 
Mitter, for the Appellants. 

Mr. Rai Qurusaran Prosad , for the R e . 
spondent. 

JUDGMENT. 

Coarrs, J.—This is an appeal against the 
decision of the Judicial Commissioner of 
Chota Nagpur in an appeal arising out of 

a suit on a registered mortgage bond. The 

bond, whioh is dated the 21st June 909 
was for Rs. 300 and in the bond it wa a 
stipulated that interest should be paid at 3 per 
oent. per month and that the mortgage-money 
should be repaid in Sraban Iy66 Sambat. 
In default of payment the interest was to 
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run at the rate of 6 per cent, per month. 
The total amount olaimed in the suit was 
Rs 1,479, which the plaintiffs sought to re¬ 
cover by sale of the mortgaged property. 

Two issues were raised in the Coart of 
first instanoe: — 

1. Did the defendant receive the entire 
consideration money mentioned in the bond? 

2. Whether the rate of interest stipulated 
for in the mortgage bond is in the nature 
of penalty? Can the plaintiffs recover the 
interest olaimed in this suit? 

On the 6rst of these issues it was found 
in the Court of first instanoe that the whole 
amount of the consideration money mentioned 
in the bond had been received, but on the 
second issue it wa9 held that both the interest 
at 3 percent, per month and the interest at 
6 per cent, per month on default were in 
the Dature of penalties and the suit was 
decreed for interest at only Rs. 12 per cent, 
per annum. On appeal by the plaintiffs 
to the Judicial Commissioner it was held 
that interest at the rate of R 3 . 3 per cent, 
per month was not in the nature of penalty 
but that the interest at Rs. 6 per cent, 
per month was in the nature of penalty. The 
learned Judicial Commissioner found, however, 
that there had been undue influence and in 
consideration of this he upheld the decision 
of the Munsif and dismissed the appeal 
with costs. The plaintiff has again appealed 
to this Court. 

The first point urged before us is that the 
learned Judicial Commissioner’s deoision in 
the matter of uudue influence is wrong. No 
issue was framed in regard to this and the 
only reference to it in the pleadings is in 
paragraphs 2 and 3 of the written statement. 
In paragraph 2 defendant states that in 
order to meet the expenses of a oriminal 
case he was badly in need cf money so he 
negotiated with the plaintiff’s father for the 
loan, and in paragraph 3 he says that the 
plaintiff s father, seeing the necessitous 
condition of this defendant and putting 
undue pressure on him, gave him Rs. 240 
only and got the bond executed for Rs. 30J 
z.e., with an increase of Rs. 25 per cent, and 
made him promise to pay a high rate of 
interest of Rs. 3 per oent. per month. This 
is the only reference to undue influence and it 
oannot be said that by this vague reference 
to undue influence was in fact pleaded 
by the defendant; that this was not pleaded 


is also clear from the fact that no" issue 
was raised on the point. The learned 
Judicial Commissioner, therefore, should not 
have allowed the issue to be raissd. In auy 
oasethere is no ground for the finding that 
there was undue ir fluenoe. The learned Judi- 
oial Commissioner has presumed that, because 
the security was good and that the interest 
was high, there was undue influence and 
he has relied on the oase of Abdul Majil v 
Ksherode Chandra Pal (l). The facie of that 
case, however, were entirely different from the 
tacts of the present oase and it was on these 
facts that f hat case was decided In 
Laid Ball 1 Mai v. Ahad Shah (2), their Lord- 
ships of the Privy Council quoted with 
approval the law as stated by the District 
Judge that in order to come to the conclu¬ 
sion that there has been undue influence 
it must appear that there was something 
unconscionable either in the original dealings 
or in the subsequent t tages of the transao- 
t:on. 1c does not appear that in this oase 

there was anything unconscionable at either 

of these stages and the learned Judicial 
Commissioner has wrongly applied Abdul 
Majid v. Ksheiode Chandra Pal (1) to this 
oase. There is then no reason for supposing 
that undue influence has been exercised. 

• Ihe oDly other point for consideration is 
whether interest at Rs. 6 percent, per month 
is in the nature of penalty. On the face 
of it, it is in the Dature cf penalty and 
both the lower Courfs have come to the 
conclusion that it is in faot in the nature 
of penalty. Iso reason has been shown to 
us why we should disagree with this view 
whioh has been adopted by both the lower 
Courts, and I am of opinion that their deoi¬ 
sion on this point is oorreot. 

I would accordingly modify the decree of 
the learned Judicial Commissioner and would 
decree this suit with interest at Rs. 3 per 
cent, per month from the date of the bond 
until repayment with proportionate costs. 

Das, J.— I agree. 

Decree modified. 


(1) 29 Ind. Cas. 813; 42 C. 630; 19 C. W. S. 803. 

(2) 48 Ind. Cas. I; 23 C. W. S. 233; 3'^ M. L. I. 
614; 16 A. L. J. 905; 124 P. R. 19.8: 25 M. L. T 55j 
180 P. W. R. 1918; 29 C. L. J. 165; 1 C P. L. R IP. 0.) 
25; 21 Bom. L. R. 553 (P. C.). 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 2370 of 1917. 

Jane 23, 1919. 

Present :—Mr. Jastioe Scott-Smith and 
Mr. Justice Dundas. 

AHMAD JAN and another—Plaintiffs— 

Appellants 

versus 

KISHEN CHAND and others — Defendants 

—Respondents. 

Punjab Pre-emption Act (I of 1913^, s. 3 (5) (a.) 
Civil Procedure Code (Act V of 1908,), 0. XXI, r. 83 
(2)— Pre-emption—Private sale by judgment-debtor 
with leave of executing Court , whether liable to pre¬ 
emption — Prc-emptor bidding at auction — Waiver. 

A sale of property executed by the judgment- 
debtor in virtue of a certificate ^granted to him by 
the executing Court under Order XXI, rule 83 (2>, 
Civil Procedure Code, is a private sale, and, even 
though it does not become absolute until contirmed 
by the Court, it cannot be said to be a sale by a Court 
iu execution of the decree and thus not liable to 

pre-emption, [p 338, col. 1.] 

Piare Lai v Qaneshi Lai, l Ind. Cas. 17A; 48 P. R- 
1909; 41 P W. R. 1909; 72 P. L. R. 1903, Xawab v. 

Jaway a, 8 Ind. Cas. 777; 40 P. R. 1911; 201 P. L. R. 
1910; 105 P. W. R. 1911, distinguished. 

Failure of a person entitled to pre-empt to 
outbid the purchaser at an auction sale does not 
amount to waiver, [p. 338, col. 1 ] 

Second appeal from the decree of the 
District Judge, Ludhiara, dated the 30th 
June 1917, affirming that of the Subordinate 
Judge, 2nd Clts a , Ludhiana, dated the 11th 
Maroh lo!7, dismissing the claim. 

FACTS.—One J. got a decree against T. 
on 3rd Deoember 1914, in execution of which 
T. } 8 property, including six houses situated in 
the same compound, was attached on 9th 
November 1915. A sale warrant, dated 
l3fch January 1916, was issued by the 
Court directing that the ihata consisting 
of the six houses should be sold on 22nd 
February, on which date the bailiff reported 
that the deoree-holder was not willing to 
have the property put to public auction, 
that the ihata was divided into lots and each 
lot sold by auction privately through one /. 
on 20th February. The Court granted 
a certificate to the judgment-debtor on 
22nd February authorising him to raise 
the decretal amount by private alienation 
within a month and the sale money 
was deposited into Court on 23rd March 
and paid to the decree-holder on 7th 
April 1916. The plaintiffs, who were present 
at the auotion sale and actually bid for 
the property but ceased to compete when the 


price began to go up higher, now brought 
this suit for possession by pre-emption. 

Mr. Kanwar Narain for Mr. Shah Nawaz, 
for ‘he Appellants. 

Lala Hargopal for Lala Faqir Ohand , for the 
Respondents. 

JUDGMENT.—This is a second appeal 
from the order of the District Judge of 
Ludhiana, upholding the order of the Court 
of first instance dismissing the suit of the 
plaintiffs for pre-emption, on the grounds 
(1) that the sale took place in execution 
of a deoree, aod that, therefore, there can 
be no pre emption having regard to seotion 
3 (5) (a) of the Punjab Pre emption Aot, 

I of 1913, and (2) that the plaintiffs 
waived their right lo pre empt beoause they 
were present at the time when the property 
was sold and failed to purchase it. 

The property of which pre-emption is 
sought was privately sold by the judgment- 
debtors in virtue of a certificate granted to 
them by the executing Court under Order 
XXI, rule 83 (2), of the Civil Procedure 
Code. Counsel for the respondents supports 
the order of the lower Courts by reference 
to Piare Lai v. Ganeshi Lai ( 1) and Nawab 
v. Jaicaya (2). In the first of these two 

oases the sale was by a Receiver under 

directions of the Court, and the case is 
obviously distinguishable from the present 
one. In the seoond case also it was held 
that the sale aotually took plaoe in execu¬ 
tion of the deoree In Baroda Kanta Bose 
v. Chunder Kanta Ghose (3) it is said: “A 
sale in execution differs in many essential 
particulars, as need hardly be said, from a 
sale inter partes. It is not a sale by the 

owner of the property, but by a Court 

which has a statutory power conferred upon 
it of transferring the interest of the judg¬ 
ment debtor to the purchaser, and to that 
end a certain oourse of procedure is pres- 
oribsi terminating with the sale certificate, 
which confers on the persons named therein 
his title.” In the present case the Court 
stayed its hand and gave the judgment- 
debtors a certificate authorizing them to 
raise the amount due privately by mortgage, 
lease or sale. The sale which took plaoe 

(1) 1 Ind. Cas. 474; 46 P. R- 1909; 41 P. W. R. 

1909; 72 P. L. It. 1909. „ T „ 

(2) 8 Ind. Cas. 777; 40 P. R. 1911; 203 P. L. R. 

1910; 105 P. W. R. 1911. 

• (3) 29 C. 682 at p. 686; 6 C. W. N. 706. 
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.on> (ql ,eoo e of tins was a private one, 

and even though n did not become absolute 

ant,I confirmed by the Court, it could not 

>n our opinion, be said to be a sale by 

the Court tn execution of the decree. It 

has been argued that the sale was really 

by the Court, as it was by the judgment- 

debtors as agents of the Court. We are 

unable to accept this argument. In our 

opinion the Court gave opportunity to the 

judgment debtors to raise the money due 

from them in any way they could by transfer 
or their property. 

We, therefore, hold that the suit for 

P r rr ,0r Y t S , DOt barred by motion 3 (5) 
Ot the Punjab Pre-emption Aot. 

The next question is that of waiver. 

I he private sale was conducted by auction 

The plaintiffs made a bid at that auction- 
but refrained from bidding up against the 
actual purchaser. The rulings are conflict, 
mg as to whether suoh oonduot constitutes 
waiver. Iu Mula v. Nihal Chaud (-1) it 
was held that the failure of a person entitled 
to pre en.pt to outbid the purchaser in a sale 
m execution cf the decree did not amount to 
wa.ver, and in Shah Bodhra, v. Sundar Singh 

t J ° dges . donb,ed whether omission 

to bid at auotion amounted to waiver. 

A similar view was expressed in Muhammad 

Bahhsh v. Sardar Iiajirdar Singh (6) but a 

contrary one was taken in Mahomed Baksh v 

n! ra , 7 Rullla Mail v. bulo Mai (e) and 
Chithru Singh v. Bhagwant Singh (9; J n 

our opinion it cannot be said that the plaint- 
ills have waived their olaim. 

There is no reason why they should bid at 

the auction, and m this way enhance the 
price We see no reason why they should 
not have stood by and waited to see what the 
actual pi,ce obtained was, and then have 
made their claim to pre empt. As a matter 
of fact this is what they actually did, for a 
few days after the sale they sent a notice to 
the purchaser offering to pay him the actual 


deoision on this point by either of the lower 

Courts. We, therefore, aooept the appeal, 

and setting aside the orders of the lower 

Courts remand the case to the Court of 

first instanoe for re-decision oa the merits. 

Stamp in this and the lower Appellate Court 

will be refunded and other oosts will be 
costs in the oause. 

Appeal accepted ; Case remanded. 


PATNA HIGH COURT. 

L?ir ER 3 Patent Appeal No. 56 ok 1918 

•Tuly 7, 1919. 

Present:- Sir Dawson Miller, Kr., Chief 
Justioe, and Mr. Justioe Jwala Prasad. 
MADHAB KOERl —App^llvnt 

versus 

B WKUNTHA KARMAKER and otjers— 

Respondents. 

Contract Act (It of 1S7^. s. 1 -J hnor, mortgage 

in favour of—Suit on mortgage by minor, whether 
maintainable. 

There is nothing in law to prevent a minor, in 
whose favour a mortgage has been executed, from 
suing to recover the money, principal and interest, 
advanced by lain on the mortgage, [p. 342 , col. 2.J 

Letters Patent Appeal from a deoision 
of Justice Sir Ali Imam, dated the 9th 
April 1918, affirming a deoision of the Sab- 
ordinate Julge, Manbhum. 


price. We bold that the/e has beau no 
waiver m the present case. The existence 
of the custom of pre-emption has not been 
admitted in this case, and there has been no 

(4) 78 P. JR. 1881. 

(5) 100 P. R. 1885. 

(6; 121 P. R. 1888. 

(7) 47 P. R. 1873. 

(8) 7 P. R. 1876. 

(9) 46 Ind. Cas. 106; 16 A. L, J. 492 . 


Mr Abani Bhusan Mulcharji, for the Appel 
lant. 

Mr. Suren Ira ilohan Das, for the Respond¬ 
ents. 

JUDGMENT. 

Miller, C. J. —This is an appeal under 
clause 10 of the Loiters Pateat from a 
deoision of a single Judge of this Coart, 
dated the 9th April 1918, affirming a 
deoision of the Subordinate Judge 

On the 7th April 1908 the defendant 
exeoated a mortgage bond in favour of 
Biikuntha Karmaker and Ghasi Ram 
Karmaker, the plaintiffs Nos. 1 and 3 who 
were minors, to secure payment of a loan 
of Rs. 200. The plaintiff No. 2, Bhuban 
Karmaker, is the father of the plaintiff 
^ 0 . 1 and claims that the latter was 

merely his Benamidar in the mortgage 



INDIAN CASES. 


339 


Vol. L1I] 

MADhAB KOBRI V. BA1KUNTHA KARMAKER. 

transaction. On the 28th July 1915 the 

plaintiffs instituted the present suit claim¬ 
ing a sum of Rs. 3^9 principal and interest 
due under the said bond. The defence to 
the suit was, first, that it was barred by res 
judicata, and secondly, that the mortgage 
being in favour of minors was void and 

could cot be enforoed. 

The Munsif before whom the case 

originally came decided both poiuts in 

favour of the defendant and dismissed the 
suit. He further found that the mortgaged 
property, being an ordinary raiyati holding 
situate within a distriot governed by tie 
Chota Nagpur Tenanoy Aot, was not liable 
to sale under the provisions of that Act. 

The Subordinate Judge overruled the 
Munsif on both points but having regard 
to the provisions of the Aot referred to, 
considered that he oould not pass a mort¬ 
gage decree granting a sale of the property 
but deoreed the suit as a money decree for 
the amount claimed. The claim of the 
plaintiff No. 2 was not established. 

Oq appeal to this Court the learned 
Judge dismissed the appeal with costs. 

Hence the present appeal. 

So far as the question of res judicita 
is concerned, the judgment relied upon in 
support of this plea has not bsen placed 
before us by the appellant but the material 
facts relating to it may be gathered 
from the judgment of the lower Courts. 
It appears that the mortgage bond in ques- 
tion was in the custody of one Dwarika 
Lobar, the plaintiffs’ agent, who had reoe.ved 
interest amounting to Rs. 63 from t ie 
defendant for the year 1911. He re use 
to deliver up the bond or to pay the 
interest received to the plaintiffs, w o °° 
the 28th February 1911 instituted a suit 
against Dwarika Lohar and the present 

defendant claiming the sum o s - 
received as interest from Dwarika Lmhar 

and delivery up of the mortgage bond by 
him to the plaintiffs, with an alternative 
prayer that if it should be found that Dwarika 
Lohar and the present defendant were in 
collusion, then the whole amount o ® 
money covered by the mortgage 8 
adjudged to the plaintiffs. The Subor ina 0 
Judge passed a money decree agains 3 
the defendants. From this decision Dwarika 

appealed to the High C^urt iu Calcutta. 
The High Ooact only dealt with the hrst 


D art of the plaintiffs’ claim and made a 

decree for the delivery ap of the mortgage 

bond by Dwarika Lohar and P*J men ‘ 
him Of the interest received W.th 

reference to the alternative 

plaintiffs’ Claim, the Court observed tha 

after obtaining possession of the bond t 
would be open to the plamt'ffs *° ® 

proceedings against the present defendant 
for enforcing their security, but in the 

course of the judgment there » a. **»» 
to the effect that as the plaintiffs we 
minors the mortgage would be void. 1 

defendants now contend that d «““ l “ n . 

operates as res judicata and bars the plaintiffs 

o aim in the present salt. It w>U be 
observed that the present defendant wa. 
not actively a party to that appeal and was 
apparently content to rest satisfied with the 
decision of the Subordinate Judge. secondly, 
the liability of the present defendant und 
the bond was not a matter which was 
determined in that appeal but was express- 
ly left undecided and any expression of 
opinion in that judgment as to ‘ 
validity of the mortgage wouid not, m my 
opinion, be binding as between the present 

plaintiffs and defendant. 

With regard to the second point the 
r^lKnt relied upon the oase of Motion 
*Bibee v. Vharmodas Otiose (1), where their 
Lordships of the Privy Counci decd d 
that a mortgage granted by an infant 
favour of a money lender to secure money 
advanced to the minor was void and that 
notwithstanding sections b4 and 65 of the 
Coutraot Aot the mortgagee was not entitled 

to recover back from the minor any portion 
Of the money advanced. The actual decision 

in that case was that an infant was not a 
person competent to bind himself by a 
contract of the description then nnd I£ 00 ”j 
sideration In dealing with the effect of 
sections 38 and 41 of the bpecific Belief Act 
their Lordships held that those sections 
n0 doubt gave a discretion to the Court, 
but the Court of first instance and subsequent- 
ly the Appellate Court in the exere.se of 
such disoietion came to the conclusion that 
nnder the oiroumstanoes of the oase justioe 
did not require them to order the return 
by the respondent of money advanced to 

(1) 30 C. 6S9 (P. CO, 801- A. 'Hi 7°. W. N. 141, 
5 Bom. L. R. 421, 8 Sar. P. 0. J. 374. 
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hln ? ™ th ful1 knowledge of his infanoy 
and they saw no reason for interfering 
with the discretion so exercised. It appears 
from the report of that case that the 
mortgagees attorney, * hilst the negotiations 
tor the mortgage by the minor were pro- 
oeeding, received definite instructions from 
the minor s mother that he was an infant and 
that any one lending him money would 
Oo so at his own risk and peril. Never¬ 
theless. the respondent proceeded with the 
transaction obtained the mortgage and 
induced the infant to sign a declaration 
stating that he was then of age. It is 
obvious that, in euoh oircumstanoes, the 
respondent who entered into the trans¬ 
action with full knowledge that he was 
dealing with a minor, was not entitled to any 
consideration at the bands of the Court 
in their discretion under the eeotions of 
the opeoifio Relief Aot referred to. 

This judgment was the subject of con¬ 
sideration by a Pull Bench of the Madras 
High Court in the oase of Roghava Chariar 
v Srinivasa Ragbag Charicn (2), where 
the question for consideration was whether 
a mortgage executed in favour of a minor 
who had advanoed the whole of the mort¬ 
gage money was enforceable by him or by 
any other person on his behalf. The learned 
Judges of the Madras High Court came 
to the conclusion that the decision of their 
Lordships of the Privy Council referred 
to did not affeot the question, whether a 
transfer by way of mortgage in favour cf 

f eDforoeabIe * They pointed 

out that there was nothing to prevent a 

minor from acquiring full ownership of 
property or of a mortgage interest in im¬ 
moveable property by way of gift or in- 
heritanoe^ and that although under their 

1 • i i • _ ^ a minor could not 

bind himself by oontraot to pay the price 
or advance the mortgage money, there was 
no reason why, when once the consideration 
for a sale had been paid by the minor 
or a loan advanoed by him, a transfer or 
a mortgage executed in his favour in 
consideration of the pries paid or the 
loan advanced should not take effect. 

de2;nn a Trn D8 ^* overruled the previous 
decision of the same Court in xVui -akoti 
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A arayana Chetty v. Loyalinga Chetty (3) 
to the effeot that a sale made in favour 
of a minor was void and not merely 
voidable at his option. It may be pointed 
out in passing that Benson, J., one of the 
Judges who decided : Navakoti Narayana 
Chetty v Loyalinga Chetty (3), was also a 
member of the Bsnoh whioh deoided the 
later oase of Rungarazu Sathrurazu v. Maddura 
Basnppa (4), where it was held that a 

10 ! 1 in favour of a 
minor who sued upon it was not void but 
only voidable, provided that the minor had 
not subjected himself to a detriment by 

j * i , j _ so incurring liabi- 

lity upon it. In the course of his judg. 

ment in Raghava Chariar v . Srinivasa Reghata 

y the Earned Chief Justice Sir 
John Wallis points out: “The provision 
of law whioh renders minors incompetent 
to bind themselves by oontraot was enaoted 
in their favour and for their protection, 
and it would be a strange consequence of 
this legislation if they are to take nothing 
under transfers in consideration of whioh 
they have parted with their money. This 
precise question cannot arise in England 
where a purchase by a minor of immoveable 

. , by him on attaining 

majority but not void ab initio, as it is only 
the contracts specified in the Infants Relief 
Act whioh are void. However even in the 
case of a contract whioh was void under 
the Infants Relief Aot, Lord Coleridge, C. 

and Bow ™, L. J , held that a reasonable 
construction must be put upon the Statute 
and that when an infant had paid for 
something under a void oontraot and bad 
need or consumed it, it would be oontrary 
to natural justice that be should recover 
baok the money whioh he had paid on the 
ground that the contract was void, Valentini 
v. Canali (5). I do not think this decision 

d 1D00I l s,steDt with Nottingham Permanant 
Benefit Building Society v. Thurston (6), whioh 
decided, as I understand it, that the mort- 
g a g© given by the minor as security for a 


( 2 ) 36 Jnd. Cas. 921; 40 M. 30H- 31 \r r T - n - 
20 it. L. T. 407, (1916, 2 M. W. N 363 (F. B.) U 


(3) 4 ri nd - Cas - 383 > 33 M. 312; 19 M. L. J. 752; 7 
iVl. Jj # T. 233. 

18 Ind - Ca 3- 963; 24 M. L. J. 363; 13 M. L. T. 
32o: (19.31 M. W. N.415. 

T 2 i Q - B * D ‘ 166: 59 L ‘ J - Q* B - 74 ! 61 L - 

1. 731; 38 W. R. 231; 64 J. P. 295. 

( 6 ) (1903) A. C. 6 ; 72 L. J. Ch. 134; 87 L. T. 529j 
51 W. R. 273; 67 J. P. 129; 19 T. L. R. 54. 
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void oontraot entered into by him was also 
void. Applying the same reasoning to the 
present oase it would be even more opposed 
to natural justice to allow the transferor 
to a minor by way of sale or mortgage to 
question the transfer for which full consider¬ 
ation has been paid to him.” The 

present oase is not one of an executory 
oontraot where the minor has bound him¬ 
self by any contractual obligation. Ho 
has advanced the whole of the mortgage 
money and in return, therefore, the mortgage 
has been executed in his favour. He is 
subject to no further obligation and merely 
claims tc exercise the right* incidental 

to the transfer to him by that mortgage. 
There is no oontraot by the minor which 
still remains to be performed as in the oase 
of Mohori Bibee v. Dharmodas Ghost (l) 

(ubi sup.), and the reasoning which is at the 
root of all the oases relating to the con¬ 
tractual obligations of minors appears to 
me to have no application to the present 

oase. 

It was held by the Allahabad H gh Court 
in the oase of Munni Kosr v. MadmGopal 
(7j that there was nothing in law to prevent 
a minor from becoming a transferee of 
immoveable property and hence a minor in 
whose favour a valid deed of sale had 
been executed was competent to sue for 
possession of the property conveyed. It was 
contended on the authority of Mohori Bibee v. 
Dharmodas Ghose (1) that the oontraot for 
the sale of the house was absolutely null 
and void, but the Court found that where 
the purchase money had been paid and the 
conveyance executed, the minor became 
entitled to possession of the property and 
could suooessfully sue for possession It 
was pointed out in that judgment that 
different considerations would arise if after 

having agreed to sell the property the 
defendant before receiving the prioe had re- 
fined to execute a conveyance and the minor 
plaintiff had bean driven to a suit for 
specific performance. The oase of Narain 
Das v. Dhanaia (8), where a minor in whose 
favour a registered sale deed had been 
executed was parmitted to sue to recover 
possession of the purohased proparty upon 
tender of the balance of the purohasa money, 

(7) 3« lad. Oas. 792; 38 A.. «2; 13 A L J. 1081. 

(3) 35 Ud. Cas.23; 33 A. 154; 14 A. L. J. b*- 


is another instanoe whare the Allahabad 
High Court held that a oontraot entered into 
in favour of a minor whereby he acquired an 
interest in immoveable property was not void. 
Again in Ifiri Mohan ( ohaagabhor) Mondal v. 
Mohini Mohan Banerjes (9) the High Court 
at Calcutta deoided that where a mortgage 
had been exeouted in favour of minors who 
sued on the bond and themselves pur¬ 
ohased the property in execution of the 
deoree, the sale oould not be set aside on 
the ground that the mortgage was void 
as being a oontraot with minors It was 
held that tbo oase w*s not oonoluded by 
the decision of the Privy Council in Mohori 
Bibee v. Dharmodas Ghose (1), inasmuch as 
there was no covenant which it was for 
the minors to perform. The cases of Mir 
Sarwarjun v. Fakhruddin Mahomed (10) 
and Pramila Bali Dass v. Jogeswher Mandal 
(11) were also relied upon by the appel¬ 
lant. Those oases, however, are clearly dis¬ 
tinguishable. The first was a suit for 
speoifio performance by a minor of a oontraot 
fir the purchase and sale of immoveable 
property entered into by his guardian and 
the manager of his estate on his bchilf as 
purchaser. Their Lordships held that it was 
not within the competence either of the 
manager of the m'nor’sestate orof the guardian 
of the minor to bind him or his estate by an 
executory oontraot for the purohase of im¬ 
moveable property, and as he was notbeund 
there wis no mutuality, and consequently 
the minor oould not enforce specific per¬ 
formance after attaining his majority. 
That was clearly a oase where the oontraot 
was cno imoosin? obligations upen the 
minor which oould not be enforced by the 
defendant, and consequently a laok of mutua¬ 
lity put it out of the miner’s pivor tc 
enforce the contract. In the case now under 
oonsideraticn no questions arise or can arise 
as to any obligation to be performed by 
the minor arising out of the o entrant, d he 
second oase was the oase of a lease exeouted 
in favour of a minor imposing upon him a 
liability to pay rent and perform certain 
covenants. It was held that the lease 

(9) 33 Ind. Cas. 991; 22 C. W. N. 123. 

(10) 13 Ind. Gas. 331; 39 I. A. 1; 33 C. 232; 2L M. 
L . J. 1156; 16 C. W. N. 74; (1912) M. W. N\ 22; 9 A. 
L J. 33; 15 C. L. J. 69; 14 Bom. L. R. 5; l L M. L. T. 8 
(P C ) 

(11) *46 Ind. Cas. 670; 3 P. L. J. 518; (1913 Pat. 
241; 5 P. L. W. 147. 
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was null and void and that a perion who 
entered into possession of the land nnder 
a lease whiab was void was a mere tres- 
passer and oonld not claim protection from 
ejeotment under seotion 41 of the Chota 
Nagpur Tenancy Act, 1908. Here, again 
the lease ,n question imposed a continuing 
liability upon the lessee to pay the rent 
and perform the other covenants of the 
lease and on that aooount was not enforos- 
able as against the minor. These oases do 
not apply to a completed oontraot where the 
minor s obligation has been wholly per- 
formed resulting in the transfer to him nnder 
the oontraot of an interest in property. 

It is contended, however, that the prinoi- 

pie laid down in Raghavc Chariar v. Srinivasa 
RagKava Ghanar (2) (nli sup.) only applies 
to transfers of an interest in immoveable pro- 
perty and that as the deoree in the present 
case is a money decree only imposing a per- 
sonal obligation on the defendant and not a 
mortgage decree affecting the property 
hypothecated, the pnnoiple governing that 
case has no application. It appears, however, 
that the mortgage bond in the present case 
was executed on the 7th April 1908 and the 
Ghota Nagpur Tenancy Act which has no 

retrospective application was not passed 
until the Hth November 190S and was not 
extended to Manbbum in which district the 
property in suit is situate nntil the following 
year, so that it would appear that the'learned 
Munsif as «ell as the Subordinate Judge were 

wrong in bolding that only a money deoree 

and not a mortgage deoree could be passed 
in the present suit. There was no appeal by 
the plaintiffs from this part of the Subordi¬ 
nate Judge s decision and so far as the relief 
claimed is concerned, they must be content to 
accept the lesser relief granted by the decree. 
This, however, does not prevent them from 
contending that as a matter of law they 
T have been entitled to a mortgage 
deoree had they chosen to insist upon it in 
second appeal, and it seems difficult to see 
why their failure to insist upon a mortgage 
deoree which would have directed the de¬ 
fendant to pay the decretal amount under 

P B 8na i^° f fc - he 9 l l& ° f the mort SWd property 
should deprive them of the right of insisting 

upon the lesser remedy only. Moreove^ 

the case of flunp ;ra,u Sathrurazuv. Maddura 

Basappa (4), which decided that a promissory 

Dote executed in favour of a minor and not 
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involving a D y promise on his part or anF 
contractual obligation by him oan be enforced, 
appears to me to be based on a principle whioh 
would govern the present case. Further 
evemf it should be held that the instrument 
in question in this suit ought to be cancelled 
on tie ground that it is void, it must be 
remembered that the defendant has had the 

benefit of the sura advanced by the plaintiffs 
nn er it and in such ciroumstanoes it would 
be withm the competence of the Court under 
section 41 of the Speoifio Relief Aot in 
granting relief to the defendant to make him 
pay such compensation as justice may re¬ 
quire. Their Lordships of the Judicial Com- 
mi. tee inthe case of Mohori Bibee v. Dharmodas 

(ubl 6U ^ appear to have considered 
that the said seotion would have been ap- 

pboable to the case then under consideration 
had justice required that they should exer-’ 
cse their discretion in favour of the appel- 
ant. If the contention of the appellant in 
the present oase should be upheld, it would 
follow that the law relating to the contracts of 
minors which is meant for their protection 
would id numerous oases have an exaotly 

. .. ^ It in manifest in¬ 

justice. To take a simple instance, if a 

minor agreed to sell a horse and in pursu¬ 
ance of the agreement delivered it to the 
purchaser before payment of the price, the 
purchaser would be entitled to keep the 
horse and refuse to pay the purchase money 
on the ground that the contract was void and 
unenforceable; or again if a minor sent a 
money order to a shopkeeper in payment of 
certain selected goods to be forwarded, the 
shopkeeper oould keep the money and refuse 
to deliver the goods. In the oases supposed 
the purchaser and the shopkeeper might be 
within their rights in refusing to complete 
he oontraot entered into with a minor, but 
justice demands that they should at least 
restore the horse in the one oase and the 
money in the other. Here the appellant has 
iad the benefit of the loan and even if the 
oontraot should be declared void, justice 
emands that be should make compensation 
to the minor whioh would include the princi¬ 
pal and interest claimed. In my opinion the 
appeal should be dismissed with costs. 

J^ ala Prasad, J.—I agree. 

Appeal dismissed. 
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• GOPAL PRASAD V. KASBINATH. 

ALLAHABAD HIGH COURT. 

First Civil Appeal No. 315 of 1916. 

July 11, 1919. 

Present :—Mr. Justics Stuart and 
Mr. Ju9tioe Ryves. 

GOPAL PRASAD— Plaintiff — 

Appellant 
tersus 

KASHINATH and Ah other—Defendants 

Respondents. 

Execution of decree—Attachment set aside by mistake 
— Restoration of attachment, effect of—Sale during 
interval, validity of. 

Where property is attached before judgment, and 
under a misunderstanding the order of attachment is 
set aside, but the attachment is subsequently restored, 
the restoration of the attachment has the effect of 
reverting the parties to the position they occupied 
when the property was originally attached, and a 
rivate salo of tho property in the interim is void, 
p. 343, col. 2.] 

First appeal from the deoision of the 
First Additional Subordinate Judge, Aligarh, 
dated the 23rd June 1916. 

The Hon’ble Dr. Tej Bahadur Sapru and 
K. N. Katju , for the Appellant. 

Messrs. M. Ishaq Khan, P. L. Banerji and 
Panna Lai , for the Respondents. 

JUDGMENT.—Kashi Nath brought a 
suit against Keshab Deo and others and 
attaohed before judgment two shops and 
other property belonging to the defendants 
on the 20th of August 1909 under the 
order of the Subordinate Judge of Aligarh. 
On the 27th of August 1909 the Subordinate 
Judge set aside that order. It appears that 
he did so owing to his having misunder¬ 
stood an order of the High Court. The 
High Court ordered the attaohment to be 
restored on the lfith of March 1910. In 
the interval between the 27th of August 
1909 and the 16th of March 1910 when 
as a matter of fact there was no order in 
existence attaching the property, Gopal 
Prasad, the plaintiff-appellant here, pur¬ 
chased the two shops in dispute. In execu¬ 
tion of the decree against Keshab Deo and 
others it was sought to attaoh and bring 
these two shops to sale. Gopal Prasad 
objeoted that they were his property and 
on his objection being disallowed, brought 
this suit for a declaration that they were 
not liable to sale in execution of the 
deoree. The lower Court has dismissed 
the suit on a single ground, namely, that 
it must be held in law that the shops 


were under attaohment during the whole 
period from 20th of August 1909, beoause 
the order of the High Court of the 16fch 
of Maroh 1910 was to restore that attaoh¬ 
ment whioh had, as a matter of fact, been 
removed by a mistake and to put baok the 
parties into the position whioh they had 
oooupied on the 20th of August 1909. The 
lower Court has deoided this oase on the 
authority of two oases of this Court, namely, 
Ali Ahmad Khan v. Bansidhar (1) and 
Aziz Bux v. Kaniz Fatima Bihi (2). 

On appeal before us it has been argued 
that those two deoisions do not apply. 
And spoondly it has been argued that in 
any oa 9 e, as there is no provision in the 
Civil Pro lei u re CjJs itself, no order even 
by the High Court ooull bind innooent 
third parties who were no parties to the suit. 
In this parlioular suit there is no finding of 
collusion or anything of that kind between 
Gopal Prasad and the defendants. It is argued 
that it is extremely hard that an outsider 
who had no oonneotion with the judgment- 
debtor and who purchased bona fide a pro¬ 
perty whioh he knew was not then under 
attaohment, should find the sab rendered 
void beoause subsequently a previous 
attaohment whioh had been removed was 
restored. The appellant must obviously 
have one’s sympathy, but the question re¬ 
mains whether in law he is not bound 
by the subsequent order restoring the 
attaohment. The view in Calcutta seems 
to have been consistent since 1874. See 
Mahomed I Varris v. Pitambur Sen (3), 
Bonomali Rai v. Frosunno Narain Ghowdhry 
(4), Ram Chandra Marwari v. Mudeshwar 
Singh (5). The oass in Bonomali Rai v. 
Prosunno Narain Chowdhry (4) was ap¬ 
proved of by this Court in Ali Ahmad 
Khan v. Bansidhar (l). But we find 
apart from these oases in this Court relating 
to property belonging to Keshab Deo and 
others whioh was similarly affected by this 
attaohment. In one of these oases there 
was also a finding by the Court below that 
the purchaser in that particular oase had 
been colluding with the defendants. The 
deoision, therefore, in that oase is not quite 

(1) 1 Ind. Cas. 951; 6 A. L. J. 434; 31 A- 3G7. 

(2) 15 Ind. Has. 49; 10 A. L. J. 48; 34 A. 490. 

(3) 21 W. R. 435. 

( 4 ) 23 C. 829; 12 Ind. Dec. (n s ) 551. 

(5) 33 C. 1158; 10 C. W.N. 978. 
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1 i point here, bnt in both the other oases, 
namely, Original Suit No. SC of 1915 
deoided in first Appeal No 381 of of 1915 
and Original Suit No. 22 of 1916 deoided 
m hirst Appeal No. 218 of 1916, the 
Court below held that the purohase in 
those two particular oases was rendered void 
oy the order of the High Court restoring 
the attachment, and that was the o: ly 
point deoided in both appeals here. In 
both those oases the view of the lower 
Court was held to be oorreot. That being 
so, it seems to us that the appeal must 
^U. We dismiss it with oosts. 


Appeal dismissed. 


PATNA HIGH COURT. 

Civil Revision No. 151 of 1919. 

June 16, 1919. 

Present: —Mr. Justice Mulliok and 
Mr. Justioe Jwala Prasad. 

LACHMI NARAIN AGARWALA— 

Petitioned 

V6TSUS 

KALI PROSONNO BHATTACHA RJI 

*nd oT'Bhs—Opposite Party 

CivU Procedure Code {Act V of 1908J,*. 115 0. 
XXT, r. $9—Execution of decree-Sale - Application to 
set aside sale Judgment-debtor, whether entitled to 
make application after parting with his interest in 
property sold to third person—Purchaser from judo 
ment-debtor, whether can make application—Court 
refusing to accept deposit-Revision -High Court inter, 
ference by 

The fact that a judgmentdebtor has parted with 
his interest to a third party in property attached 
and sold m execution of a decree is no bar to his 
making an application under Order XXT, rulo 89 of 
the Civil Procedure Code, to have the sale set aside 
[p. 345, col. I.] 

A purchaser by means of a private deed of the pro- 
petty of a judgment-debtor attached and sold in 
execution of decree has no locus standi to make 
an application under Order XXI, rule 89 of the Civil 
Procedure Code. [p. 346, col. 1 ; p. 34 ^ co i ] j 

When a deposit is made under rule 89 of Order 
XXI of the Civil Procedure Code, it is the duty of the 
Court to proceed to set aside the sale, [p 345 co i , a 

Where a Court declines to accept the’deposit 
from the judgment-debtor, its action amounts to 
a refusal to exercise jurisdiction and the Hi~h Court 
can interfere under section 115 of the Civil Procedure 
Code. [p. 345, col 2 ] 

Civil revision from a decision of the 
District Judge, Manbbunj. 


Messrs. Sushil Madhab Mullick and Abhani 
Bhnslian 3 lukherji, for the Petitioner. 

Messrs. Jayaswal and Haribhusan Mukhetji , 
for the Opposite Party. 

JUDGMENT. 

Mullick, J.—This matter arises out of the 
sale of two plots of land in the town of 
Dhanbad in exeoution of a rent-decree. 
After the sale an application was made 
under Order XXI, rule 89 of the Civil 
Procedure Code, by the judgment debtor 
to set aside the sale. The Subordinate 
Judge, without hearing the auction pur¬ 
chaser and the decree holder, accepted the 
deposit and granted the prayer of the judg¬ 
ment debtor. 

The auction-purchaser then took the 
matter up in appeal to the District Judge, 
and it being discovered that the judgment- 
debtor was dead, he brought the heirs of 
the judgment debtor upon the record of 
the appeal. The order passe - ! by the 
Distriot Judge after hearing the parties 
was that the application should be 
reheard by the Subordinate Judge in the 
preseno8 of the decree-holder, the auction- 
purchaser and all parties affected. 

The case went baok to the Subordinate 

Judge. The judgment debtor’s hei rs were 

apparently unwilling to prosecute the 

matter, or at any rate they did not take 

any steps to adduce evidence: hut a private 

purchaser, the petitioner before us, subsequent 

to the sale oame forward and pot in 

a petition before the Subordinate Judge 

asking that he shoald be allowed to 

prosecute the application on behalf of 

tne judgment debtor. That petition wag 

made on the 7th January 1919, and (he 

order made by the Subordinate Judge 

thereupon was that the application would 

be taken into consideration at the time of 

the hearing of fhe case. 

It appears that thereafter the petitioner 

was allowed to deposit the various process 

fees necessary for service of notice upon 

(he parties to the ca 3 e and also . to get 

somT.on'es ispued upoo the witnesses for 

this purpose. It also appears that at the 

hearing he was allowed to file a doc iraent 
• 

in support of the judgment-debtor’s pray-»r 
and that his Vakil or Pleader was heard 
when the case was finally argued. 

The result was that the Munsif, the ease 
haying been in tbe meantime transferred tp 
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his Court by the Subordinate Judge, dismiss¬ 
ed the application, holding that under 
Order XXI, rule 89, it was not competent 
to the judgment debtor to make a deposit 
after he had already parted with his 
interest in the property by sale to a third 

party. 

The petitioner then took the matter up 
in appeal to the Distriot Judge, who affirmed 
the 6nding of law of the Court below and 
added a further ground for dismissing the 
appeal, namely, that the petitioner was 
entitled neither to support the application 
of the judgment-debtor nor to proseoute 
the appeal, inasmuch as he was not the 
legal representative of the deoeased. 

The present application has been made to 
ns under section 115 of the Civil Procedure 
Code against the order of the Distriot Judge. 

Now upon the point of law as to whether 
Order XXI, rule 89, permits a judgment- 
debtor to make an application for the 
purpose of setting aside a sale, even though 
at the time of the application he has parted 
with his interest in the property, the 
decision of this Court in the case of 
Musammat Dhanwanti Kuer v. Sheo Shankar 
Lalli 0 is conclusive. So far as this Court 
is concerned, it is settled for the present 
that the judgment-debtor in such a case is 
still competent to avail himself of the 
provisions enabling him to make a deposit. 

It is contended, however, that as the 
petitioner had no locus standi in the Court 
of the Munsif, be ought not to have been 
allowed to appeal, and as the appeal was 
incompetent the order of the District Judge 
therein was a nullity, and, therefore there 
is no order with which we can interfere in 

revision. . . 

Now in my opinion the petitioner was 

not a person whom the Munsif shou 
heard. He , os the assignee ajter the sale , had 
no interest in the property : but that oiroum- 
stanoe did not debar the Munsif from d.spos- 
ing of the application according to law. the 
Munsif had before him the judgment debtor s 
representatives who had been broug upon 
the record in the appeal; and indeed the law 
says that when a deposit is made, t e our 
shall prooeed to set aside the sale. 

In this case, therefore, the proper course 
was to refuse to hear the petitioner, 

hut to set aside the sale. 

(1) 61 Ind. Cas. 873; 4 P. L. J. 340. 


CASES. 

As for the contention that the order of 
the Appellate Court was a nullity, I do 
not think there is any substance in it 
whatsoever. 

The Munsif though wrongly did in fact 
aooept the petitioner as a party; the mere 
omission to enter the petitioner in the 
heading of the judgment or in the re¬ 
cord as a party does not make any differ¬ 
ence. The petitioner was allowed to ad¬ 
duce evidenoe, to pay prooess fees, to 
address the Court, and to carry on the 
litigation on behalf of the judgment-debtor. 
He must, therefore, be held to have 
been in fact joined as a party in the pro¬ 
ceedings before the Munsif. That being 
so, he had a right of appeal if he was 
affeoted by the order made by the Court. 
It was open, no doubt, to the Distriot 
Judge to decide in the appeal that he 
ought not to have been allowed to appear 
before the Munsif, but it cannot be said 
that the appeal was inoompeteut by the 
petitioner because the petitioner was an 
entire stranger to the proceedings. It was 
open, no doubt, to the Distriot Judge to 
hold as he has done that the petitioner 
was not a person entitled to relief, but it 
was incumbent upon him nevertheless to 
deoide the other point in the case, namely, 
whether or not the deposit had been 

legally made by the judgment-debtor. His 
order, therefore, cannot be treated as a 
nullity and the petitioner is right in 
seeking to have it set aside. But even if it be 
held that the order is a nullity, the 
Munsir’s order stands in the petitioner’s 
way and is liable to revision by us. 

Both Courts, in my opinion, refused to 
exeroise jurisdiction in declining to aooept 
the deposit from the judgment-debtor. 
The order of both will be set aside un¬ 
der seotion 115 of the Civil Procedure 
Code. 

It is said that the heirs of the judg¬ 
ment debtor are no longer willing to have 
the sale set aside. There is no evidenoe 
of this. The mere omission on the part 
of the heirs to proseoute the application 
made by their predecessor before the 
Munsif is not oinolmive npon the point. 
Even if the allegations ware true and 
they had after the sale to the petition r 
sought to defraud him by siding wtch 
the aujtion-pprahaaer «vnd intimated their 
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unwillingness to have the sale set aside 
the Coart oonld mt have given effect to 
that frandnlent aot. We have, however, 
nothing to show that the heirs are in fact 
unwilling, and, therefore, the proper order 
that ought to be made is that the de¬ 
posit, if it complies with the provisions 
of the law, be accepted and the sale set 
aside. The application will be allowed 
with oosta. Hearing fee two gold mohurs 
JwaLa Prasad, J.—The deposit in this case 
was properly made by the judgment debtor 
under Order XXI, rale 89. The jadgment- 
debtor expressly stated his intention to 
have the sale set aside. The sale was 
accordingly set aside on the 16th August 
191S. The judgment debtor in the sub¬ 
sequent proceedings died. The legal repre¬ 
sentatives of the judgment debtor are 
on the record and they do not object to 
the application having been made by the 
judgment-debtor to have the sale set aside. 
The mere silence of the heirs of the 
judgment-debtor cannot be oonslrued as 
a withdrawal of the application made on 
behalf of deoeased judgment debtor. 
There does not appear, therefore, to be 
any alternative but to set aside the sale 
under rule 92 of Order XXI. I agree, there¬ 
fore, with the order made in the case 
by my learned brother an! I also agree 
that the petitioner, the purchaser of the 
property by means of a private deed 
from the judgment-debtor, had no locus 
standi to make an application under rule 
89 of Order XXI, but that does not affect 
the position in the oase that the pale must 
be set aside under the said order. 

Application allowed. 


LAHORE HIGH COURT. 

First Civil Appeal No. 1165 op 1915. 

July 5, 1119. 

Present: —Mr. Justice Sbadi Lai and 
Mr. Justice Martineau. 

BIHARI LAL and another— 

Ds pend *nts—Appellants 
t ersus 

AMIN CHAND and another. Minors, 

through TEJ A— Plainiipp — Respondents. 
Minor , suit against—Ouardian ad litem, duty of - 


Minor, whether hound by decree passed against him- ■ 
Gross negligence of guardian—Burden of proof. 

If a minor is properly represented by a next 
friend or a guardian for the suit and there is no fraud 
or collusion on the part of the next friend or guar- 
dian or of the opposite party, and his next friend or 
guardian is not guilty of gross negligence, the minor 
is as much bound by a decree or order made in a 
suit or proceeding to which he is a party as if he 
were of full age, and it can be executed against him 
or his property, as the case may be, in accordance 
with law. [p. 847, col. 1.] 

It is not the duty of a guardian ad litem to raise 
frivolous or untenable defences. The amount of care 
and attention which the guardian of a minor is expect- 
ed to bestow upon the case of his ward is the same as 
a reasonable person would dovoto to his own case, 
[p. 347, col. 2] 

Plaintiff s father executed a mortgage-deed by 
way of conditional sale in favour of the defendant 
on the 14th December 1836. It was stipulated 
that the mortgage-money would bo paid within 3 
years and that, in the event'of default, the foreclosure 
clause would come into operation. No payment 
having been made, the mortgagee, after making a 
demand and issuing a notice of foreclosure, brought 
the .usual action for possession and obtained a decreo 
against the minor sons of the mortgagor, who had 
died before the institution of the suit. The minors 
now brought the present suit to set aside the 
decree. It appeared that in the previous suit their 
mother acted as guardian ad litem and resisted it on 
various grounds: 

Held, (1) that the onus lay upon the plaintiffs to 
establish gross negligence on the part of their guardian 
in defending the previous suit; [p. 348, cols. 1 & 2.] 

(2) that having failed to do so, they could not im- 
pugn the decree passed against them. [p. 448, col. 2.] 

First appeal from the deoree of the 
District Judge, Hiesar, dated the 1st 
December 1913, decreeing the olaim. 

The Hon’ble Mr. Muhammad Shaft, for the 
Appellants. 

Lala Kishen Chand, for the Respondents. 

JUTGMENT.— On the 14th December 
1893 Balu, the father of the plaintiffs, 
executed a mortgage-deed by way of 
conditional sale in favour of the defendant 
Bihari Lai and his father Ram Dial. 
One of the stipulations in the deed was 
that the mortgagor had to pay the amount 
due from him within three years and 
that in the event of default the foreclosure 
clause would come into operation. No 
payment was made within the prescribed 
period, and the mortgagees, after making 
a demand and issuing a notice of fore¬ 
closure, brought, after the expiry of the 
year of grace, the usual aotion for posses¬ 
sion of the land, alleging themselves to 
be the vendees of the property. 
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It appears that the mortgagor Bala 
had died before the institution of the 
above-mentioned sait; and that his sons, 
who were then minors, were impleaded as 
defendants with their mother as their guardian 
ad litem. The mother resisted the suit on 
various grounds, but the Court after en¬ 
quiring into all the issues rejeoted the 
defence and passed a decree on the 28th 
March 1S05 in favour of the quondam mort¬ 
gagees. 

The miners through one Teja as their 
next friend have brought the present ac¬ 
tion for setting aside the aforesaid deoree, 
and their olaim has been allowed by the 
District Judge, Sayad Wali Shah. Tee 
judgment of the Distriot Judge is a very 
unsatisfactory document and bstrays an 
utter ignoranoe of the law applicable to 
a oase of this character. The Judge not 
only attempts to oritioise the conclusions 
reached in the previous suit as if he 
were a Court of Appeal from the judg¬ 
ment in that case, but also misstates 
oertain faots and even tries to find in 
favour of the plaintiffs on one or two 
matrers which were rightly admitted on 
their behalf and did not consequently 
constitute the subject-matter of any issue 
between the parties. 

The principle of law is beyond dis-, 
pute that if a minor is properly repre¬ 
sented by a next friend or a guardian 
for the suit, and there is no fraud or 
oollusion on the part of the next friend 
or guardian or of the opposite party, and 
his next friend or guardian is not guilty 
of gross negligence, the minor is as much 
bound by a deoree or order made in a 
suit or proceeding to which he is a party 
as if he were of full age; and it oan 
be executed against him or his property, 
as the oase may be, in accordance with 
law, vide Law relating to Minors by 
Trevelyan, 4th Edition, pages 284 85. Now, 
the plaintiffs do not allege any fraud or 
oollusion on the part of their guardian, 
and they base their claim upon negligence 
pure and simple. The case as built up 
by the Distriot Judge on their behalf is 
contained in the following extract from 
his judgment:— 

"The jaicab-i-dawa of the minor’s mother, 
her statement and the issues show that 
she (guardian of the minors^ omitted to 


raise many objections regarding the con¬ 
ditions of the mortgage deed, nor did 
she raise any objection respecting demand, 
nor yet did she raise any objection as to 
consideration or necessity, nor yet did she 
even raise any objection regarding the 

service of notice.” 

The faot that this sentence oontains 
some misstatements is apparent from the 
perusal of the pleas and issues copied 
out in the judgment by the Distriot Judge 
himself from the record of the previous 
oase. We find that the guardian did 

raise the question of the failure of the 
mortgagees to make a demand befoie 
issuing the notioe of foreclosure and that 
this led to the framing of issue No. 2. 
As to the service of notioe there does 
not appear to be any distinct plea, hut the 
matter was dearly embodied in issue 
No. 3. On both the questions evidence 
was led, and the Court found in lavour 
of the plaintiffs. There oan be no doubt 
that the Distriot Judge has indulged in 
reckless statements, and Mr. Kishen Ohand 
for tne plaintiffs frankly admits that he 
is unable to support the deoision in 
favour of his clients on the strength of 
these two points. 

It is true that there was no plea 
challenging the consideration and necessity 
for the mortgage, but it must be re¬ 
membered that it is not the duty of a 
guardian ad litem to raise frivolous or un¬ 
tenable defence. The amount of oare aud 
attention which a guaidian of a minor 
is expeoted to bestow upon the oase of 
his ward is the same as a reasonable 
person would devote to his own case. 
The litigants in a Court of law are not 
expeoted to put forward all sorts of 
absurd pleas which cannot be sustained, 
and it is only right that they should 
confine their attention to matters upon 
which there is a real and genuine controversy 
and upon whioh there is something to be 
said on their behalf. 

Applying this principle to the case before 
us, we find that the entire consideration 
for the transaction was paid before the 
Sub Registrar, and the guardian was aooord- 
iugly well advised not to put forward a plea 
whioh she would have found exceedingly 
difficult to establish. As regards necessity, 
it must be borne in mind that in December 
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1896 there was a severe famine in the 
Hissar District, and that many a proprietor 
owning barani land (and the land in dispute 
is barani and of a poor quality) stood in need 
of borrowing money in order to maintain 
himself and his family. Indeed the mort¬ 
gage-deed exeouted by Balu distinctly reoites 
this necessity, and there oan be no reasonable 
doubt as to the correctness of the reoital. 
The clause as to conditional sale was a 
common feature of the mortgages exeouted in 
this aistriot and other neighbouring districts: 
and the rate of interest, though high, oannot 
be regarded as unconscionable in view of the 
nature of the seourity offered by the debtor, 
the seourity referred to above and the 
stringency of the money market prevailing 
at that time. As to the rate of interest, 
reference should be made to the observations 
of their Lordships of the Privy Council 
contained in Lala Balia Mai v. Ahad Shah (1). 

The faots set out in the preceding para¬ 
graph do not admit of any reasonable doubt, 
and the mortgagor’s widow, who was assisted 
by her son-in-law, was apparently fully oogni- 
zant of them. In these oircumstanoes her 
omission to plead the want of necessity and 
the alleged onerous na‘ure of the terms of 
the transaction oannot be regarded as gross 
negligence, such as would justify a Court of 
law in holding that the previous decree 
should be inoperative against the minors. 
We consider that the alienation was for neces¬ 
sity, and it is very doubtful whether Balu, 
oiroumstanced as he was, would have gob 
batter terms from any other mortgagee. 

It is unnecessary to refer to the gratuitous 
remarks made by the District Judge as to 
the execution of the mortgage by Balu. It 
is to be observed that even the next friend 
of the minors admitted the execution of the 
deed in the plaint filed by him, and the 
attempt of the District Judge to impeach the 
genuineness of the instrument is utterly futile 
and shows a laok of judioia'l spirit. The 
learned Vakil for the plaintiffs has Dot 
referred to thii matter in his arguments, and 
we do not think that we should waste any 
more words over it. 

For t ie afore md reasons we hold that th9 
plaintiffs, on whom the onus lay, have faile 1 

to eitiblish gross negligenoe on the part of 
■ I » 48 Iud. Cas. 1; 12 t P. R. 1918; 35 M. L. J. 614- 
16 A. L J.905; 21 C. W. N. 233; 25 M. L. T. 55; 180 
P. W. R 1918; 21 C. L. J. 165; 1 U. P. L. B. (P. C.) 
85; 21 Bom. L. B. 558 (P. C.). 


their guardian in defending the previous suit; 
and they oannot impugn the decree passed 
against them. We accordingly aooept the 
appeal and dismiss the suit with costs 
throughout. 

Appeal accepted. 


PATNA HIGH COURT. 

Second Civil Appeals Nos. 1192 op 1917 

and 1405 of 1918. 

July 2, 1919. 

Present: —Mr. Justice Coutts and 
Mr. Justice Das. 

In S. A. No. 1405 of 1918 
PUNJAB SINGH— Appellant 

versus 

RAMAUTAR SINGH— Respondent. 

In S. A. No. 1192 of 1917 

SHEODHARY SINGH and others— 

Appellants 

versus 

RAMAUTAR SINGH and others— 

Respondents. 

Probate and Administration Act (V of 18SJJ, s. 89 — 
Malicious prosecution, cause of action for, survival of — 
Evidence Act (I of 1872J, s. 23 —Admission before 
arbitrator, admissibility of. 

Section 89 of the Probate and Administration Act 
expressly excludes from its operation all causes of 
action in respect of personal injuries not causing 
the death of the party, [p. 35J, col. 1.] 

Therefore, a cause of action for malicious pro¬ 
secution does not survive to the legal representatives 
of the deceased plaintiff, [p. 351, col. l.j 

A. was prosecuted by D. and was acquitted, 
whereupon he brought a suit to recover damages 
for malicious prosecution which was dismissed by 
the trial Court. Shortly after this he died and his 
legal representatives appealed and obtained a decree. 
On second appeal to the High Court: 

Held, that the Appellate Court was wrong in 
entertaining the appeal, as the cause of action 
did not survive to the legal representatives of the 
deceased plaintiff and they could not continue 
the action after his death [p. 351, cols. 1 & 2.J 

B brought a suit against A to recover specific 
articles alleged to have been taken by A. or for 
their value. Prior to the institution of the suit, 
the matter in dispute was referred to a panchayat 
before which A. admitted B.’s claim and undertook 
to return the articles B. produced one of the 
members of the panchayat to prove A ’s admission, 
but the lower Appellate Courc excluded from its 
consideration the eiadence of this witness and 
dismissed the suit: 

Held, that the lower Appellate Court was wrong in 
excluding the evidenoe ifram ita consideration, 
[p. 352, ooL l.J 
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An admission before an arbitrator is admissible in 
ovidenoe, although it is for the Court dealing with 
the facts to attach whatever weight it thinks proper 
to such an admission The rule enunciated in 
section 23 of the Evidence Act does not apply to 
such admissions, [p. 352, col. 2.] 

Appeal from the deoision tf the Disrriot 
Judge, Muzaffarpur, reversing that cf the 
Subordinate Judge, Muzaffarpur. 

FACTS.—Punjab Singh instituted a oase 
of loot against Khublal Singh, alleging 
that he had committed theft of artioles 
and ornaments worth Rs. 200. Khublal 
Singh was tried and acquitted. Then 
Khublal brought a suit for reoovery of 
Rs. 2,521 2 3 as damages for malioious 
prosecution, which amount was made up of 
expenses of the oriminal oase, loss of 
business and damages for bodily and 
mental injuries. Punjab Singh (along with 
his father Sheodhari fcingh) also brought 
a suit against Khublal for the recovery 
of Rs. 200, the value of artioles and 
ornaments. The suits were tried together 
and Khublal’s suit was dismissed and 
Punjab Singh’s suit decreed by the first 
Court. Khublal preferred separate appeals 
to the District Judge and died pending 
the hearing of the appeals. In Punjab 
Singh’s suit, Khublal’s son was substituted 
for his father, but in the other suit be 
was ordered by the Distriot Judge [following 
Krishna Behari Sen v. Corporation <f 
Calcutta (1) • to take out Letters of 
Administration before he could be allowed 
to prosecute the appeal. This he did. Both 
the appeals were heard and decreed by 
the Distriot Judge. Punjab Singh preferred 
the second appeals. 

Mr. Manuk (with him Mr. Pancbanan 
Banerji), for the Appellants, contended that 
the suit abated with the death of Khublal 
as the cause of aotion did not survive. 
Act XII of 1855 has no application; nor 
does section 89 of the Probate and 
Administration Aot cover the oase. The 
words personal injuries’ in the section 
should be taken ejusdem generis with the 
words defamation,’ ‘assault’, which precede 
them. Krishna Behari Sen v. Corporation 
of Calcutta (l), even if correctly decided, 
does not give any reasons. That case has 
not been followed by other High Courts: 
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Haridus Ramdas v. Ramdas Mathuradas (2), 
Ratichode Dossw. Rukmany Bhoy (3), Tnmmala 
Nagabhushnam v. Sri Raja Vtnkatdari Appa 
Row (4), Subramania Iyer v. Venkatarainier 
(5), Gadigi Mareppa v. Firm of Marwadi 
Vannajee Vajanjee (6). 

Seoondly, the District Judge has wrongly 
held that the evidence of Harnandan is 
inadmissible. The entire examination-in- 
chief of the witness is as follows: 

There was a compromise in the loot 
case at village Mahesoul where the Sub- 
Divisional Officer of Sitamarhi was holding 
Court in oanip. Myself, Jugal Singh, 
Ramphal Singh and Rudal Singh were 
the Punches. The Punohayot was held at 
the request of Khublal. The Punohes 
deoided that Khublal should return the 
ornaments, cash and other artioles taken by 
him from Punjab Singh’s house and by way 
of security for due fulfilment would deposit 
Rs. 200 with me and the oriminal oase 
would be compromised and not prooeded 
with. Khublal actually deposited Rs. 200 
with me, but in the end he wanted that 
Punjab Singh should exohange his parti plot 
with some land of Khublal and as Punjab 
Singh refused to do this, the compromise fell, 
through and I returned Rs. 200 to Khublal. 

I have no connection with Punjab Singh.” 

This evidence is not inadmissible under 
seotion 23 of the Evidenoe Aot. Meojan 
Matbor v. Alimmuddin Mea (7), whioh the 
Distriot Judge relies on, is in my favour. 
Besides it is not evidenoe of compromise 
but of arbitration, whioh is not at all touohed 
by seotion 23: Woodroffe’s Law of 

Evidenoe, 6th Edition, page 249; Taylor’s 
Evidenoe, 10th Edition, seotion 795. More¬ 
over, this evidenoe was not objeoted to at 
the trial Court, and it is not per se 
inadmissible: Arnbar AH v. Lutje Ali (8). 

Mr. C. C. Das (with Mr. Baikuntha 
Hath Mitter), for the Respondents, 
contended that the word ‘personal” in 

seotion 89 was equivalent to “pbysioal.” 

(2) 13 B. 677; 7 lad. Dec. (n. s.) 449. 

(3 1 28 M. 487. 

(4) 17 Ind. Cas. 226; 23 M. L. J. 255; J2 M. L. T. 
333: (1912) M. W. N. 899. 

(5 31 Ind. Cas. 4. 

(6) 38 Ind. Cas. 823; 20 M. L. T. 303; (1916) 2 M, 
W. N. 280; 31 M. L. J. 772. 

(7) 34 Ind. Cas. 571; 44 C. 130; 20 C. W. N. 1217 
25 C. L. J. 42. 

(8) 41 Ind. Cas. 116; 21 C. W. N. 993; 25 C. L. J. 
619; 45 C. 159. 


(1) 31 0. 993; 8 C. NY* N. 745. 
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Krishna Behari Sen v. Corporation of 

Calcutta (1) has been oorreotly deoided. 
Can any one imagine any injury not 

physical, which causes death? The Patna 

High Court has always preferred the 
decisions of the Calcutta High Court. 
Pollock’s Torts, 10th Edition, pages 64-, 

66, etc. 

With regard to the second point, the 
test laid down in Meajan Matbor v. Alim- 
uldin Me 2 (7) is satisfied in this oase. 
That the oiroumstancss bring it within 
section 23 of the Evidence Aot will 
appear from paragraph 6 of Punjab Singh’s 
own plaint, which runs thus: — 

‘In connection with the loot and assault 
a criminal oase was brought by plaintiff 
No. 2 against defendants 1st party and 
2nd party, in which only defendant No. 1 
1st parly was summoned. During the 
pendenoy of the criminal oase an arbitra¬ 
tion award was made by the Punohes of 
Monza Murserb.etc ” 

Mr. Manuk, was not called upon to reply. 

JUDGMENT. 

Das, J. — These two analogous appeals 
come before us from the judgment of the 
Distriot Judge of Muzaffarpur and arise 
out of two suits, or.e instituted by Khub 
Lai, who is now dead and who is now 
represented in this appeal by the respond¬ 
ents, against the appellants for recovery 
of Hs. 2,521 2 3 as damages for malicious 
proseoutiou and the other instituted by the 
appellants for recovery of speoifio articles of 
goods belonging to the appellants and alleged 
to have been carried away by the respondents 
or for the value thereof. 

The appellants’ oase is that on the 27th 
of October 1013, the respondents or some 
of them rushed into the house of the 
plaintiffs, broke open a chest and took 
away from it a box containing ornaments 
of gold and silver, a sum of Rs. 35 kept 
in a lota , as well as clothes, shawls, 
utensils, etc., to the value of Rs. 20J and 
in respect of this ooourrenoe, the appellants 
instituted a oriminal oase against Khub 
Lai Singh, which ultimately ended in the 
acquittal of Khub Lai. The appellants 
thereafter instituted a suit, being Suit 
No. 775 of 1915, for recovery of speoifio 
articles alleged to have been taken away by 
the respondents or for recovery of Rs. 200 
as the value of these articles: and it is 


out of this suit that Second Appeal No. 
1192 of 1917 comes before us. 

After his acquittal in the oriminal case, 
Khub Lai brought a suit, being Suit No. 
451 of 1914, against the appellants, for 
reoovery of Rs. 2,521 2-3 as damages for 
malicious prosecution; and it is out of this suit 
that Seoond Appeal No. 1405 of 1918 oomes 
before us. 

The Court of first instanoe disposed of 
both the suits by one judgment, and it 
dismissed Suit No. 451 of j 914, but granted 
a decree for Rs. 200 in Suit No. 775 of 
1915. On appeal the lower Appellate Court 
has set aside the judgment and decree passed 
by the Court of first instanoe and has 
dismissed appellants’ suit No. 775 of 1915 and 
has decreed the respondents’ suit No. 461 of 
1914 for Rs. 1,000. 

I will, first of all; deal with seoond 
appeal No. 1405 of lbl-8. It appears that 
Khub Lai died after the dismissal of the 
suit by the Court of first instance, and 
the point that has been urged before us, 
and on whioh, in my opinion, the appel¬ 
lants are entitled to suooeed, is that the 

cause of aotion died with Khub Lai and 

did not survive to his legal representatives. 
The learned Distriot Judge, relying on the 
oase of Krishna Behari Sen v. Corporation 
(f Calcutta (l), held that the cause of 
aotion in this oase did survive to the 

legal representatives, and he followed the 
prcoedure laid down in that case. In my 
experience, that oase has never been followed 
subsequently in the Caloutta High Court 
and was expressly dissented from in the 

Madras High Court in the oase of Gadigi 
Mareppa v. Firm of Marwadi Vannajee 
Vajanjee (6). 

It seems to me that on a plain reading 
of section 89 of the Probate and Adminis¬ 
tration Aot, the appellants’ contention must 
suooeed. Now section 89 of the Probate 
and Administration Aot runs as follows:— 
“All demands whatsoever, and all rights to 
proseoute or defend any suit or other pro¬ 
ceeding, existing in favour of or against 
a person at the time of his decease, survive 
to and against his executors or administra¬ 
tors, except causes of aotioo for defamation, 
assault as defined in the Indian Penal 
Uode, or other personal injuries not 
oausing the death of the party, and except 
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also oases where, after the death of the 
party, the relief sought oould not be enjoyed, 
or granting it would be nugatory.” The 
question for our determination is what 
effeot must be given to the words "or other 
personal injuries not causing the death of the 
party.” 

As a matterof ordinary oon9truotion”, said 
Lord Bramwell in Great Western Railway Co. 
V. bwindon and Cheltenham Ry. Co. (9), "where 
several words arefollowed by a generalexpres- 
sion as here, whioh is a9 muoh applicable 
to the first and other words as to the last, 
that expression is not limited to the last, 
but applies to all.” It is argued on behalf 
of the respondents that the general words, 
viz , other personal injuries not causing the 
death of the party,” do not apply to defama¬ 
tion at all but only apply to assault, 
and, therefore, those general words can be 
read as ejusdem generis only with assault 
and not with defamation. With this con¬ 
tention I am wholly unable to agree. It 
seems to me that defamation is a personal 
injury not causing the death of the party, 
and in the same way it may bs said in 
this case that malioious prosecution 19 a 
personal injury not causing the death of 
the party. It will be noticed that the 
words deliberately ohosen by the Legislature 
are personal injury” and not "physical 
injury.” The words "personal injury” 
have a wider significance than the words 

physical injury” and, in my view, they 
apply to all kinds of injury whether 
physical or otherwise. In my view, the 
general words in section 89 of the Probate 
and Administration Aot must be read ej usdem 
generis with the word "defamation” and 
when so read, it is dear to my mind 
that seotion 89 of the Probate and Ad¬ 
ministration Aot expressly exoludes from 
its operation all causes of action in respect 
of personal injuries not causing the death 
of the party. It seems to me, therefore, 
that the cause of aotion for malicious 
prosecution did not survive to the legal 
representatives of Khub Lai. This view 
is supported by a long series of decisions of 
the Bombay High Court and the Madras 
High Court. 

I hold, therefore, that the lower Appellate 
Court dearly erred in allowing the legal 

(9) (1884) 9 App. Cas. 787 at p. 803 ; 53 L. J. Ch. 
4°76| 61 L. T. 798; 33 W tt. 957; 43 J. P. 831. 


representatives of Khub Lai to oontinue the 
aotion after his death. 

I would, therefore, allow this appeal, set 
aside the judgment and deoree of the lower 
Appellate Court and restore the judgment and 
deoree of the Court of first instance. The 
appellants are entitled to their oosts through- 
out. 

I nowoome to Seoond Appeal No. 1192 of 
1917. 

The lower Appellate Court excluded from 

its consideration the evidence of Hur 
Nandan and having excluded that evidenoe 
from its consideration, it oame to the 
conclusion that it had not sutfioient evi¬ 
dence before it to enable it to grant a deoree 
in favour of the plaintiffs. 

The sole question that we have to deter¬ 
mine is, was the lower Appellate Court right 
in excluding from its consideration the evi¬ 
denoe of Hur NandanH 

It appears that Hur Nandan was a 
member of a Panohayet before whioh Khub 
Lai undertook to return the articles looted. 
We are not concerned in this appeal with the 
weight to be attaohed to that evidenoe, 
but we are dearly of opinion that the 
lower Appellate Court erred in excluding 
from its consideration the evidence of Hur 
Nandan. 

The lower Appellate Court relied upon 
seotion 23 of the Evidenoe Aot. Seotion 
23 provides that in civil oases no admis¬ 
sion is relevant, if it is made either upon 
an express condition that evidenoe of it is 
not to be given, or under oiroumstanoes 
from whioh the Court can infer that the 
parties agreed together that evidenoe of it 
should not be given.” It is oonoeded that 
there was no express condition that evidenoe 
of it was not to be given, bat it is strongly 
urged that there are oiroumstanoes from 
whioh the Court oan infer that the parties 
agreed together that evidenoe of it should 
not be given. The learned Counsel appear¬ 
ing on behalf of the respondents relies 
strongly upon paragraph 6 of the plaint. 
His argument is, that the parties definitely 
agreed to settle their disputes and his 
contention before us is that if they agreed 
to settle their disputes onoe for all, they 
must impliedly have agreed among them¬ 
selves that evidenoe of it shall not be 
given in any Court of law if, unfortunately, 
the settlement fell through, I cannot agree 
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with this contention. The learned com¬ 
mentators of Woodroffe and Amir Ali’s 
well known work on the Evidenoe Aot say: 
“The iule” (that is to say the rule enunciated 
in seotion 23 of the Evidenoe Aot) “does 
not apply to admissions made before an 
arbitrator” and they cite English oases in 
support of their opinion. In the case before 
us the admission was nude before an 
arbitrator, and if the learned commen¬ 

tators are right in the view whioh they 
have expressed in their well known work 
on the Evidenoe Aot, it is dear that the 
lower Appellate Court erred in exoluding 
this evidenoe from its consideration. The 
lower Appellate Court relied upon the case 
of Meajan Matbor v. Alimuddin Mea (7). 
It seems to us that that oase is an autho¬ 
rity in favour of the appellants. That was 
a suit for rent where there was a talk of 
settlement between the plaintiff’s Pleader 
and one of the defendants, and it was 
held that the mere fact of a conversation 
taking place when the parties were con¬ 
templating that a suit might be instituted 
is not in itself sufficient to prevent the 
conversation from being put in evidenoe. 
In the oourse of his judgment Mr. Justice 
Mookerji had to discuss a deoision of Mr. 
Justice Phear in Mohabeer Sivgh v. Dhujjoo 
Smgh (10). That learned Judge in the 
course of his judgment had said as fol¬ 
lows:—“An offer of compromise, the essence 
of whioh is that the party making it is 
willing to submit to a sacrifice, or to 
make a concession, is rejeoted, though no¬ 
thing at the time was expressly said respect¬ 
ing its confidential character, only if it 
dearly appears to have been made on 
the faith of a pending treaty into whioh 
the party was led by the confidence of an 
arrangement being effected.” Mr. Das on 
behalf of respondents argues very forcibly 
that there was a pending treaty between 
the parties and one of the parties was led 
into making an admission by the confidence 
of an arrangement being effeoted, and, 
therefore, that admission cannot be admitted 
in any proceeding between the parties. 
But Mr. Justice Mookerji, commenting 
on the passage oited, said as follows:— 
“Jn the absence, however, of any express 
or strongly implied restriction as to con¬ 


fidence, an offer of compromise is dearly 
admissible and may be material as some 
evidenoe of liability, although, as has been 
said, it may not be proper to inquire into 
the exact terms offered, as suoh an offer 
might have been made for the sake of 
purchasing peaoe and without any intention 
to admit liability to the extent of ihe 
olaim.” In my view, the passage, whioh 
1 have just oited, very completely establishes 
that an admission made before an arbitrator 
is admissible in evidence, although it is for 
the Court dealing with faots to attach 
whatever weight it think* proper to sueh an 
admission. 

I think, therefore, that the lower 
Appellate Court was dearly in error in 
excluding the evidenoe of Hur Nandan from 
its consideration. 

I would, therefore, allow this appeal, 
set aside the judgment and decree of the 
lower Appellate Court and remit the oase 
to the lower Appellate Court for its 
deoision according to law. The appellant 
is entitled to the oosts of this appeal. 
The oosts incurred in the Court below will 
abide the result and will be disposed of by 
the lower Appellate Court. 

Cocits, J. — I agree. 

Appeals allowed. 


LAHORE HIGH COURT. 

Civil Revision Petition No. 153 ok 1918. 

June 2d, 1219. 

Present :—Mr. Justice Soott Smith. 

KISHEN LaL and other*—Plaintiffs — 

Petitioners 

versus 

JAl LAL AND OTHERS - DEFENDANTS - 

Respondents. 

Civil Procedure Code (Act V of 1908J, s. 24, Sch. It, 
para. 8— Transfer of cases—Power, xohethcr can be 
delegated—Senior Subordinate Judge, whether can 
transfer case to junior Subordinate Judge—Court 
becoming seised of case in irregular manner—Failure 
to object — Waiver—Acquiescence — Arbitration—Award 
not filed within time, effect of—Extension of time, 
power of. 

The power to transfer cases under section 24, 
Civil Procedure Code can be delegated by the 


(10) 20 W. K. 172. 
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District Judge to » 

so delegated it must -® . d in regard to cases 

'»"•.. U c ? n ° n C 0 OTt subordinate to the Court 
pending m a Co g5 ^ 2 . p 354 , col. 1.] 

exercising the power. IF . cannot transfer a 
A Senior Subordinate o thafc 0 f t ho Junior 

ife ^beCouit o f] tbe latter is not 

8 ^^e^isPis^i-over«.subjee* 

of jurisdiction, the delect 

might bo waited, [p. , coi. ■ J th dispute 

Tl 0 parties “> A ^“f he a ^tltion: but before the 

to^bitra on A tert i nat e Judge> whose 

award, tho Jum took leave for 2 months 

Court the case was pendi ^ ^^ wftg appo i nt ed in 

on the 2fith Apn • • May 1916, the Senior 

kis place and on the ; he cas0 should be 

Subordinate Judge order 4 ^ not having been 
kept in his Court . «•. <e( i several 

filed within 'the time O "^ l thc ^ oth October the 
extensions were g rant ^* h Sen ior Subordinate 

case was re-transferred bytl^^ Jud{?e on hi . 

Judge to the Junior sam0 date at tho 

return from leave, and 1 , vas allowed. 

decree'was passed in accordance ^ with the award. 

The defendants applied for rcvis ^ Subor dinate 

Subordi ‘ 

^fthaf when 3 onco° the' Court ^became seised £ 

the case, it had full P°'' ( ‘ r °^ X t he time originally 
filing the award, even though tne ^ 

fixed bad previously expired a valid one 

(41 that, consequently, the avrara in 

and the Court »'«» r, R ht m P*^ 

Tssr=r'4*. s ttr s 1 £ 

ZtJzrs: « *.« 

^sssw-Th” j. - 

,n pl i S “ft Br reieoting defendants’ objeo- 

”... «» 

23 


ii a tho Court referring the 

"r,.*"r.u ■», * 

• i Tho oape was pending 

ConH of 1 ^*‘ of agi 2 “ S 0 % Sft 

ordinate Judge o * been re- 

a lQlfi after the matter had 

f Pt V to arbitration and before the award 

‘z" iw. ~ 

K ° ii'" VS” Senior S.b.rfi- 

on the -nd xiay order that the 

nat6 J b dg ld r be 0O kept in his Court, The 
oaFe should filed within the time 

award not being tj me * as 

“f § t 

rA a ‘ s. 
HBr«'£ £B 

date in the pretence and at the Q wft3 
the parties t,me for 6 hng the aw rf 

r nd tr by T!-^Igain extended to the 

?srrh.-»b»... l9 j ,r:: 

1917 and to the Jt / filed. 

W hi 0 h latter date^ subgecl uently 

0b r t,0 ^ d l av ng been disposed of. the 

Senior Subordinate d edge passed the order 

Of which revision ' S to n show°that the Senior 
There is nothing to sho ^ totran6 f c r 

Suhord.tate Judg d^^P ^ the de , 

the oaie . to D fiaia i Chand on leave, 

parture of Pand .j work amongst 

The distribution 0 ^ fre ‘ qaently in this 
Fubordinate Con tha Dia | r i 0 t Judge 

r r0 Z ee Sent g Subordinate 0 Judge, and it is 

Probable that 

Histar for we . . .. a ma de over 

S’„r ».b-i-. "sr'r.." 

transfer oases under s delei?ate d by the 

We b 8 een"un:l e to ascertain ki th^ the 

Senior Subordinate J^dge eeotion ^ 

invested with the p h waa 

Civil Procedure Code. J in aooord - 

those P°” e " “ gootion 24 (1) (a) enables 

“a” CouTt to exercise such powers to trans- 


U'i 
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r\r d co' r tt r b 9 i tor ‘-Jo, 

Similarly section 24 r J) (i) b ° rd , °, ate to it. 
to withdraw any suit i n d' ^ M 8 Coart 
subordinate to it and to tr" 8 1“ &Dy Conrt 

for trial or disposal to th ‘ be Same 

wh.oh it was withdrawn The "* fr ° m 
poly be exeroised i D reRard puiver oan 
1D S m a Coart suhn-rf; * to oaS09 Pend- 
exercising the power s J l d° ‘ be Coart 

t^t the Senior SnbordiL V 06 th,Dk 
in any event have tmr / ate J °dge could 

his o WD Court to that o the r 8 ■ 0886 ° f 
ordinate Judge, whiob ;« . Jun,or Sub- 
to him within the moo • DOt sn bordinate 
it seems, therefore, thaT'th ° f ^ seolion - 

10 th Angaat re-transferring the° rder ° f tbe 

Court of the Junior Snh o- the 0886 to the 
ultra tires. * Subordinate Judge was 

iir. Muhammad Shafi 

spondents urges that if beha lf of the re- 
‘hat one of fhl S consider 

wrong, we are to „„ “j transfer was 
both were wrong l( °° ns,dsr that they 
then the orders J ?? were both wrong 

when Pandit Gulal Ch d^ 66 " tba time' 

and the time when h^» d - ? Bnt 0n )ea ve 
°f the oase are all ultra 8a ' n beoame seized 
again beoame seized ‘ th e T \" d Wben ba 
Power to extend the tbn! T® 6 had 

^ i? 

fere d cS ednle ’ t & d C 

a ^ 80 Points out that 

aa to jurisdiction was raised h t Very ° bj ' e o‘ion 
Court and was decided he tbe J °wer 

Present petitioner and that „h aga,nst the 
ed ^ rightly or hafc wh ether it deoid- 
diotion to decide it, and^h** bad i nr, ’ s " 

J hafc lfc deoided it wron^Iv ^ mere faot 
for revision by this Court Th"° 8r ° nnd 
to be considerable force in *1® a PP®ars 
but, m my opinion, his st “ , ar «umeut; 

13 that the parties hat,' Dgest argument 
the jurisdiction both’of tbe% ao . qa,e30ed in 

na ‘ e Judge during pLdit n D H Subcrdi - 

absence and of Pandit Gulai Cha d ? band ’ s 
oase was re-transferred L d after ‘be 
not now object thereto^ ° ffi ° Br ’ oan ' 

Ohand^ a r ed S tXW I° t . Gw *o~'v n 

r, 1 - * tsrts 


Liyi9 


0l ( l! } 1 Ind - Cas ‘ 913 '- 36 193.t p. 207; 5 C.Tj. 


mode in which such • J “ r ' sd ' 0 . t,on and the 

assumed andexerted U° '° n '* ba 

distinction is , “ 13 sa,d ‘bat the 

Pisani y J toZl a ? Snd tbe oasa of 
is referred to wherei^ ° J “*?«" (2) 

i/iriuS^F - 

? a - .r b s: 

oise of junsdicln /TT?' f ° r tbe a *or. 
waived.” It is 8aid ’“2 8 defeot . mi sht be 
adopted in Pratt Fr Wos pr,no *Pl0 was 

Ports (4), which at Pa :l ( „ 3) f and ** 

proposition that where inrisd^f ^ tfc9 
the subject-matter exists J " d,ot,on 07er 
to be invoked in theright "“T* °nly 
who ha 9 invifori ,? ^ wa y. the party 

exercise it ,„ e a d °L all0Wed tba Court to 

wards tnm a wr0Dg wa F oannot after- 

of t pr r o D ce r r D d s a le° h :" e h D86 ^ 

,‘ion and negligence ■- r f ‘ - h ’! °” n lnvi ‘ a - 
that defects of • d ■ ' 9 farther 8taf ed 
irregularities in arI8dlo tion arising from 

proceeding m ay bs 00mm9aoam oP‘ of the 
to take objection at 7hT y ^ hihre 

the proceedings ” see th P r° P6r 8tage ° f 
the top of ‘be rulings qnoted at 

volume. Now in 7? 86 ^° b# ° l tbe 8ame 
oan be no do’nh t tbe . pre30n t oase there 

bad iuri:dic d o n n b o ve t r ha he tbe h , °r r °° art 

‘be present case and ba 3 u b Jeot-matter of 
Dr ged is that be on y objeotion 

with the DropprJ F6 Wa8 non ' oom P^aiioe 
ti' a j P r °cednre prescribed as essen 

‘bat The o e a!e Xer bad e ° f ‘ be iurisdiction, 

‘0 that Conrt by the DUmT 

sZl tta 6 r ly ° ffi0er aa ‘borLed tf mTe 

6U °P transfers. Ther« i= u 6 

authority referred toZh howeTer - ‘ h e 
the proposition 1^1 ab °T e . ,n 8D PP 0 rt of 
tion arising fm de ^ eot jnrisdio- 

be waived No” 2 2° ' TTegahrit ^ “ay 
hud that „„ I T’ tbe Present oase we 

extended the °paities* 6 ° D Whl ° b timB was 

in person or h^ P d presen ‘ ei ‘ber 

they not onl l' ° r by a ^nt, and 

diotion ot the t. “hi 001 . 611 6o ‘he juris- 

inc nZs !■ tb Court but joined in rennest. 

(2; (1874)'“® C h S°6 d 3j 6 L B T te - n o ed- In tie9e 

50 J - Q - a W1 " 60 
#p »*e of 36 C.^Ed. ---- — L 
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DISWAMBDAR MANDAL V. NASARAT ALI. 
oiroumstanoes it is quite clear that the 

plaintiffs submitted to the jurisdiction of 

the lower Court and raised no objection 
to the irregular way in which the Court 
had become seized of the case. I, there¬ 
fore, hold that this objection to jurisdiction 
oannot be listened to now. The time for 
making the award had been duly extended 
from time to time in accordance with the 
provisions of rule 8 of the Second Sohedule 
to the Civil Trooedare Code. The award, 
therefore, was a valid award and the lower 
Court was right in passing a decree in ac¬ 
cordance therewith. 

The application for revision accordingly 

fails and is rejeoted with costs. 

Application rejected. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 2550 of 1917. 

May 20, 1919. 

Present: —Mr. Justice Newbould. 
BISWAMBHAR MANDAL— 
Defendant No. 1— Appellant 

versus 

NASARAT ALL—Plaintiff —Respondent. 

Landlord and tenant-Undcr .raiyati 
ftrec of, position of-Purchaser o/ holding at coJUmvc 
[ale, whether can eject transferee of under .raiyati 

interest. 


Apart from custom, a transferee of an under- 
yaiyati interest has no interest in the la,u • ^‘‘ l ** 
liable to bo ejected at the instanco of a purchaser of 
the holdiug, even though the purchase .. collude. 

fp. 356, COl. 1*3 i r\.'a 

Appeal against the decree of the Dis¬ 
trict Judge, Chittagong, dated the 5th 
September 1917, modifying that of 
the Hnneif, 2nd Court, Patiya, dated the 

3rd August 1916. , . , . 

FACTS appear from the judgment. 

Babu Ramdayal De % for the Appellant. 
The defendant is the appellant. Plaintiff, 
who is the landlord of a ratyati holding, 
purchased in execution of a decree against 
the tenant. The plaintiff brought this suit for 
ejectment. Defendant is the transferee of an 
under -raiyat. The decree has been found to 
be collusive. The defence inter aha was that 
notice under section 49 of the Bengal 


Tenanoy Act was neoessary and that the trans¬ 
fer of the holding was not an encumbrance. 
The 6rst Court dismissed the suit. The lower 
Appellate Court decreed it. My submission is 
that notioe under seotion 49 ought to have 
been given to me. The sale m wh.oh 
plaintiff purohased has the effeot of 
private sale. If the holdiug were non-transfe.- 
able then 1 would beoomea trespasser and 
even then I would be entitled to a notioe. 
My transfer has not been ohallenged. There 
was no annulment and no notioe. the 
interest of a trespasser is to be taken as 
an enoumbranoe. See Bhutan Ohandra Ghosh v. 
Srakanta Banerjee { 1). The decree being 

collusive, the sale is private whioh entitles 

me to a notioe. See Amirullah Mahomed 
V Nazir Mahomed (2), Amirullah Mahom¬ 
ed v Nazir Mahomed (J) and Lai Mahom¬ 
ed Sarkar v. Jagir Sheikh (4). An under- 
raiyat's interest is proteoted under eeotion -L 
(1) Bengal Tenanoy Aot. Plaintiff is a lessee 
of the eo-sharer landlord. The decree obtained 
by a oo-sharer landlord oannot have the 
effeot of sale under the Bengal Tenanoy Aot. 
There haB been a merger as the holding has 
been purchased by the landlord The under- 
raiyat has, therefore, aoqmred the status of a 

rJ Xbu Dhirendra Lai Kastigir (with him 
Babu Tarkeswar Nath Mitra), for tne Respond- 
«nt —The plaint dearly states that tbe 
defendant is a trespasser. No tenancy 
oould be made transferable evoept under 
the provisions of the Transfer of Property Act. 
See Aminunnisa v. Jinnat Ah (5). So 

defendant being the -transferor of a non- 
transferable holding has acquired the interest 
of a trespasser. He is not entitled to notice 
See Oangadhar Mandal v. Eajendra Nath 
Qhosh (6). A collusive decree means 
nothing but a decree by consent. The 
question of merger does not arise as the 
defendant was never aooepted as a tenant. 
Babu Ramdoyul De replied in brief. 
JUDGMENT.— This appeal arises out 
of a suit in ejeotment. It was contested 


(l) 33 Ind. Cas. 957; 21 C. W. N. 165; 23 C. L. J. 

486; 45 C. 756. 

(2; 31 0.932. 

(3) 34 C. 104; 3 C. L. J. 155. 

14 ) 2 Ind. CaB. 654; 13 C. W. N. 913. 

(5) 27 Ind. Cas. 271; 20 0. L. J. 548; 42 C. toi, 1J 

f 9 tad. Cas. 052 17 0. W. N. 860, 
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RAM RATTAN V. DATAR KAUK. 

bef0rS th8 ‘° Wer Ap- 

peuate Court, but now the nnl^ 1 P 

‘■on is that the defendant-appel ant' k 
□ nder-raipat and as each cannot b 1“ 
ed without notice If io * j . Je ? N 

S|^oni D i°Tfen^^^ e "°H 

rtan^The^^^r^^ 1 ^ 1 ^ Bam! 

a holder" of *£3 %£? “ >« 

°;;?T -?• 

r e J e ^ B hZ: h re 

the purchase of the plaintiff in this eo 

=i.n 

raiyati interest had no intm-,7 ■ ./' 

c^r’fi 01 ^: rE 

t 8 h h e7ale h !n ‘e*eon!!on 0 °/ ‘the £2* 

fpp^ * 5 S* 

held to aD be 00 a DS !a q ,id Dt d y mDst b ° 

consent ol th?l fon TnV 3 ^ ^‘ he 
decree and the sale thereunder' g.ITtbe 

Z^Tl ::,rheld T a8h0WO “ ld h - 

decree under contest. ° e * eoatlon of th ° 
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LAHORE HIGH COURT 

Miscellaneous Second Civil Appeal No 31C9 

ok 1918. 

June 12, 1919. 

RaTrTttan 151,06 Bevan * Pe< “^. 

RATTAN and cthers-Decree- 

HOLDERS—A PPELLANTS 

versus 

Saidarr.t DATAR KAUR—Judgment. 

7 p debtor—Respondent 

7?, 0 . xn' e ' uf-toLF" V , / lmj ’ «■ 2 . <*7, 6., 

*°?* ecu,e *cr«, y helhJ°Zcret~C C 0 7rt >rd 7n^"' 9 

of Collector to iJo“ Aita a chm€tlt °f land -- 
thereon male temporary e P cct °f—Court, whe. 

tion °f Laufl Act (XIII oj nooj, l ° n \Q, PUnjab Aliena - 

4 ^ “rtVz^sritar 0 ^ p*^- 

2 of the Civil Procedure Cor]#, n ,neani ?& of section 

an order is such a decree depends°on‘T° n Whotl “' r 
contents, [p. 357, col. 2.] P ds on lts nature and 


The appeal fails and must h* , 

with oosts. 8t be hissed 


Appeal dismissed 


attichm P e I 7and r sa1e e o C “certa"i fc® iT? 7 decre0 by 

judgment-debtor. Notice wll ? belonging to the 

asking whether he desired to interv t0 th 5 CoI,ector 
72 of the Civil Procedure fo i nt ® r ' ene under section 

to intervene and the Court 1 T 10 Co,,ector refused 
stances, it was useless 1 1 '3 a ’, Under tbe circum- 
Collector and that tho dorr , the recorcl to the 
other remedy’ for the realign °l^ e , r 8 ^ ou ^ see ^ some 

The Distnct Judge d7sm SS cd n a 0 n th ° de ? re , tel 

order holding that it w^ w nppeal from thia 

take any further action TH T* t0 a Ciyil Court to 
to the High Court: ' ° decree *bolder appealed 

was entitled to hive thTprovi - Vheth f the appellant 
the Civil Procedure CnZ prov . ,s l ons of section 72 of 
was one relating to tho amed ° ut for hl ’ s benefit 
"* within' a ‘se!tio°n « ° c Y the dec ™ 

order was a decree within tRn th . Codo » and the 

of the Code: [p. 357, col? ] meanin Z of action 2 

C r“ ector tn take 

iug the position taken nn*i lnff ^ our t erred in accept- 
col. 2.] P n tak0n Up b X the Collector; [p 360, 

it was open nS to h0 the n< Co7t d t UOt ** S ° M ‘ n execntio11 . 
than a sale and to V grant 80m e‘hMg less 

cedure Code [p. ?6 0 , co. 2 J Se0ti ° n 72 ’ CiTi ' Pr0 - 

th^th^CJonrt^half'a^ Vi ^ F ir dUIe Code ’ P rorid - 

decree-holder y et ‘ °v t S e a PP lic8ti< » of the 

fron, an actioi J L"‘cSffr369. 2 J 

Misodlaueons second appeal from the 
order of (he District Judge, Amritsar 
dated the 12th August 1918, coufirming 

Amrits h j l Sn . bc ! rdimte J “dge, 2nd Class. 
Amritsar, dated the 5th June 1918. 

Lala 2WA Ram, for the Appellante. 

Ur. A and Lai, for tho Respondent. 
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ram RATTAN V. DATAR KAOR. 

irrnnMFNT_The faot9 of this °' 80 

that on the 13th June 1904 the ap- 
are that on toe dporee against 

pellants obtained a mon«1ta y j ding9 

the respondent and theJTM v Q ^ Qxii[on 

arise out of an &PP 10 ,q^ i n which 

made on the 15th April ^ }l3 1in for the 

the appellants -appl'e . * . land of the 

attachment and sale o °*" a, " ag made in 
respondent. T « «PP and Order XXI, 

accordance with . Prooedure 

rale 11 of the Code of t 'l 
and. on the 26th June 1913, ^ 

attached the land 0 ^ attao hment 

to the liability o limitation were 

and again with regard t Court 

ultimately disposed of by the^Cb 
of the Punjab in the PP 19l7 the 

and then, on t e ’ 1 to proaeed 

appellants moved the C u t0 

with the execution. Notice w. 
the respondent and also to 

asking the latter w e Code q( 

intervene under eeotion 72 d 

Civil Prooedure 1 ne . b _ tthe Collector, 

in favour of intervening, but the 

following a de019 '° Rl y pamana nd 
Commissioner, A rr.a Court oould 

(D. bell that the b ^ 9 Va nd refused 
not order the land ‘ b^^ ft m9mb er 

to intervene. Th eseoutmg 

of an agricultural tribe. thlt in 

Court passed an order h l ? it was 
view of the action of the Coll ^ ^ to 

useless to send the taking aotion 

him for the .nfTe Code and suggesting 

under section 7 , some other 

that the appellan tion of the decretal 

t'E c«.i. «1» 

money. The low Qivil Court to 

"A. > rtf ;z°£"3 

is taken that no appeal aader 

order beoaum, th°)g Prooedure, 

Beotian 47 of ‘ he ^,1 “^mining the 
it is not °ni or discharging, the 

question of satis y g. , suggested 

decree, that the or ^ adopted and that, 
some other course appellants have 

instead of so doing, b' P q the lower 

wrongly chosen to PP to this 

, ,,,.... - .■ «• »■ 

(0 43 Ind. Cas. 3o6; 8 V. tt- 

1917 Rev- 


Cur, Canned prleeS 

interlocutory order i f decree 

— o f: h0 de 8 i d Code anisuoports 

in section 2 of the , • ; n , in Behary 

his oontention by the dee s.o (a)f 

K,,£:‘oi..jVnsr^ 

ssicJKJST-. At, s. 

-,-ri 

si s -3rr 

is suoh a deoreo p , f or example, 
and contents. An not 

refusing to summ ^ oou U not be 

be within section present case the 

held to be a d9 -- a 0 n d th r execute the 
executing Court re Collector 

decree by again call ng iem? ^ ry 

to submit » P"P J ^ thfl rem9dyc f 
alienation of t D33 . was finally 

the appall anti -a wh , th3r the 

disposed of. itled to have the 

appslUnts were en ‘tied out for 

provisions of seotio relating to 

Their benefit was o-^’^rae and within 

the . eI80 l l heli that the order is a 
893tl .'bin the meaning of section 2 

d r r the Cedi of Civil Procedure and I 

overrule the objection^ ^ ^ ^ 

°; “lying on BvUr Din v. Bura 

appellant), relying , . thn ugh a Civil 

M-l ( 5) , «-enasJh . o the prjhibit ; 0 

Court may not, o"i* q{ thQ Pdn]a b 
contained m a eo t h a sale 

Alienation of bind . I*. 0 f 

0f ‘ aQj ’- trar°tr be lh Court may 
an agrioultaral ooee d to give 

attach the Un deore0 P hol der by means 
:S a "r“a salm He %% v. 

^/oT^e'^r^aud that 


fs!r*C-7^( 9 P !B^C. ( W.N.^lt lad. Dee. 
%Vto’Si. Oas. 3711 UC. L. J. 37; Id C. IV. N. 
12 ( 5 ) 4 r. R-1 903, 
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nf subject, the opinions ' °° nsider * ti °° 
‘ b ® former ease had been d' Pr6S8ed io 

and decision of the C h / n fr ° m 

been agreed with and b e C ( f ° r oart had 
‘ends that the executing tberefore . »on- 
ba ve Ignored the refusal g t 9° Dr ‘ should 

‘o intervene and ave d J C ° 1,a <’‘or 

raake a temporary alienation / d bim ta 
or - a ‘ ‘east, have " of the land, 

• to manage the land^llfi / Be °eiver 

inoome into Court for thTh ‘° e Pay the 

deoree-holders. tbe benefit of the 

‘he application 00 ^ exeocf° 0ntend8d tba ‘ 
merely a prayer f 0I . X . 0D ° 0D ‘ ain ed 
and that no other epecifil r®^ and s ale 

attachment was sought ^nd t'h /^ tbe 
' e "'.ng f ° tbe Collector with ^ re ' 

a temporary alien**; ° , Vlew to 

mg Court was acting on its’ ^ e * eont ' 
‘hat at no time did rh * own motion, 
relief by the appointle^ ap f pe,lan ‘ s seek 

was zz 

heldt” ,°n D seoh'on P 51 10 of 10 ° e °Q ^ d "*£? 

that section of its n ^ aot,on under 

farther sought to d^ WQ . m ° tion - B fa 

reference had ”1 "" *S tbat »»» • 

to the Civil Court and 6 ;t y tb ® Co,leot °r 
necessary f or the Pa “ was therefore, 

to section 326 0 f the 0n , Cou r‘ to refer 
eedure, 1882. which correspond ° Civil Pr « 
of the present Code h\ ?, 8 to ee0 ‘ lo n 72 
placed on Ahmad Khan v p ’ 7 relianoe i 8 
The points involved * (1 ^- 

portanoe to the appellants h ° f 80me im ‘ 
contentions of the re8 nond f° aa8e if ‘he 
va.l, their remedies by a fre t. ,re ‘° pre ‘ 

Praymg that a Receiver k h app l'oation 
‘hat a temporary alienation 8 a f PP °' n ‘ ed or 

O) T* are ‘‘tne-barred °fi ‘a® iand 

as follows: ! “»« fa 

of he a pr r:‘ y ; rt D e d d rfV :r c a - 

represents to the Court f he ,, Coi, eotor 

8a 8 of ‘he land or “hare ‘ PDb,i c 

ab e and that satisfaction of tbe^^ ‘ 

W 61 Xud. Oas, 399, I P. B . , B , 9 Ee7 deoree 
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by » "tcmTorLy" awlp/f rea,Pna ble period 
Colfactor'to 8 provide an ‘ b °™^^ 

or share.” * to a 8a le of the land 

Badar Din « d 

pointed out that eeetfoT,^ 1 (5) >'* »a, 

of I9 00 did not prohibit th °/ A °‘ 
execution of a deoree of th ) 8 a “ aoh ment in 

members of an agricultural 6 trib be '° ngi ^‘o 

deoree holder f«a oral tribe and thaf Q 
lodgment.debtor, even tbo “ u and ol ‘he 

happens to be a thoagh the ] at f fi|f 

13 liable to attaohm 6 ^ ° f 8u °b tnbe 
72) U C W 'l h P 8 »ec e ‘ion an 306 O ( b8tbereaf ‘er 

ro'evanTpoSn of 0 " C ° de ' 

section 21 , Volume P T Sr of Ph tb 6 'R h , apterI f. 

Land Aot) does not P Dr ,enatfon of 

men‘ of land belong^/ tbe a ‘‘ach- 

"JX"" “f- "«'•« 

regard to such land ” ' y be ‘ at «n in 

‘e^PotarrnatZVof °t° h ,l9 r ^ “ ada 

ortarn number of years in tb for a 

fh ,® deore e of another r? the , exeoat, * OD of 
what Was now sought wr r6 rt' h0,dsr and 
make similar and further / that be sbonld 
‘mns m the execution of tb mP d rary a,ieDa ' 
appellants, but which h e f ref ^° ree o( the 

m “ nvib «» r J P ,'is 

rala 30, Of the Code th" 8Dd 0rder XXI, 

th ?™ porar 'ly transferring 8 th* 8 D ° p °wer 
‘he judgment-debtor to anv ^ 8 propert J r of 

a temporary alienation f P 9rs on and that 
property 0 f the inr? ltnm oveabIe 

possible under the c d o 8 dv t debt0r is op ly 

seotion 72 of ’the Cl ° B dlt J 0D3 specified in 
Schedule Hi not £ * 68 and 

Panjab) and sneh aZfJ f - r<,e in ‘he 
by the executing Court but h Ti. DOt “ade 

m hie exeoutive oana 0 ;tv n ^ C ° IIe °‘°r 
formally authorisedTu thaf b^ e , £ has be8D 

-r a aca aar* * 
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a member of an agricultural tribe is 
illegal under the provisions of section 10 
(1) of the Punjab Alienation of Land Act 
and section 72 of the Code of Civil Pro- 
oedure clearly postulates and implies that 
the Collector’s representation is to be made 
with reference to, and in view of, a proposal 
to sell attaohed land, it follows that no 
temporary alienation of the land of such 
member can be made by the Collector under 
the authority of the latter section and that 
the executing Court, though it oan attaoh 

the land, oan take no further action towards 

satisfying the decree by selling or other¬ 
wise dealing with, that land. In this respect 
the learned Financial Commissioner dillered 
from BadarDin v. Bura Mai (h) and the 
portion of the Rules and Orders of tho 
Chief Court, Punjab, already quoted. As 
the Collector had made no reference to 
the Court and the latter had made 
no representation to the former sug¬ 

gesting a temporary alienation, it was 
rightly held that the procedure of 
the Collector was irregular and ultra tires 
but the further matters dealt with did not 
arise and the deoision as to them was 
obiter dictum. In Salih Mohammad v. Mehar 
Singh (6), a oase in which the executing 
Court had asked the Collector to intervene 
with a proposal for a temporary alienation 
order section 72 of tbe Code of attached 
land of a member of an agricultural tribe 
and the Collector did propose a temporary 
alienation for some years, the learne 
Financial Commissioner held that toe 
Collector had under that section jurisdiction 
to make the proposal notwithstanding the 
provisions of section 16 ( 1 ) of the Punjab 
Alienation of Land Act and approved of Bailor 
Bin v. Bura Mai (5) and dissented pro tanto 
from Ahmad Khan v. Parmananl (1). It was 
pointed out, with reference to the word 
' objeotionable ’ in seotion 72, that a re¬ 
presentation by a Collector that an order 
of sale is illegal by reason of seotion lb 
(1) of the Punjab Alienation of Land 
Act would fall within the language of 
that seotion, that an order did not cease 
to be 'objeotionable’ because it is oontrai y 
to law, that the word ' objectionable was 
applicable to any prooess to which objection 
might legally b 3 taken and that by t ® 
passing of the Punjab Alienation of Land 
Aot it had never been intended to prohibit 


tbe method of temporary alienation. It 
was also held that the position of a 
Revenue Offioer executing a deoree of a 
Civil Court by attachment, or temporary 
alienation, or otherwise, is that of a minis¬ 
terial offioer of the Civil Court tak ' ng 
hie orders from such Court and he has 
no power in himself to order a temporary 

In my opinion there is no force in the 
contention of the appellants that the ere- 
cuting Court should, when it found that 
he Collector would not take action, have 
at least appointed a Reoeiver of the land 
fo realize the income. They had not applied 
to the Court for this remedy and it was 
never refused and when by i s order the 
Court expressly suggested that they would 

apply for some remedy other than a tempo- 

r fry alienation by the Collector they ailed 
to do SO. It WAS no part of the duty of 
he executing Court to grant remedies 
unasked and unsolicited and which possibly 
a decree-holder may not desire But I 
am also of opinion that the contention of 

the respondent that the attempt by the 
1 „ Pnnrt to have a temporary aliena- 

tfoT of the land made through the Collector 
was ultra vires and that the application 
or execution by the appellant must be 
regarded as strictly limited to a demand 
” r attachment and sale, is erroneous. No 
f ” . . (, e otion 51 of the Code provides 

fhat^tbe Court shall act on the applica- 

ion o the decree-holder. but it has been 

„»todlv held that an application may 
repeated y he^ ^ aotion o{ the Court. 

There is no doubt but that the Court 
must have been moved, possibly orally 
to take action under seotion 72. No 
1 u’erttinn was raised at the time and it is 
too late now to take exception for the first 
t°L to the form of such an application. 

it is not olear that suoh a further 
B V aiion was legally necessary. The 
SPP Bants had complied with section 51 
and Order XXI, rule 11 of the Code, which 
do not expressly relate to temporary aliena- 
tions and apparently, they had complied 
with the law when they applied for at aeh- 
meet and sale. When it was seen tha the 
und could not be sold in execution, it was 
open to the Court to grant somo rung less 
than a sale and to aot under section 72 
The questions which arise are not free 
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& f a. "*z d . 

of section 72 0 f the Code“ tDraI “ eanlc » 

Kr7ir“^”*“°£ 

"-.if m ih, „7"V°™■;* 

empowers the Colleotor to intervene“"ard 
represent to the Civil Court (I) that thf 

ea'eof the land is objectionable, (2)that 

r • ';r-- 

ab 1 © tjmp On % • • y> in a reason* 

'ion the Civil Court Zy e * erTtr"^ 

or refuse to authorize, thl Colle7’?' 

take action and, in the latter a ° ° r . (o 

Proceed io'the^!^^ 6 ^ 
appeal would lie from the order of the p- u 
Court eithergiving or refusing authority to the 

the proposal and having recii ‘ H tn make 

5 %'x: c ';'°r <° -™3 

do so and if JV L Conrt Propel him to 
t u p n ,feo - by w bat prooess ? or i 8 

itself make a" refa8 ® J ' co ™retent to 

Oollpn/r • & temporai T alienation? If the 

t^ C urt’thrCon ^ min '' 8terial 

rower jgain ,> 'T nmab, r has the 

th e n C 72 ] r p n?n ' feS ''nherent^rlwer'^f 
•he in'rodoo'tion 

merely i oueoror being 

1 CM ^ rne roeans by whmV, • 

exercised. ob power i S 

held that ther’e was no^al ti^the c"" 

rnrere\ f nTma t rr^"' he H'--"‘ 

Civil Court had™tent V P °' " h6n a 
Collector f r the nnr™ , °°' d tn the 

°Ppoitonify to aot ° f f. ,v,D ^ bim an 

Code. w/ ar°e rre Dn t r nr;d n 

appeal from 

n a . * rne action of the, r; „;i 

ferrsd 

dueed by the Courtor not \d 1* h " 

« ware of any case in wbioh, like the 1 ^ ' °} 
the Collector has refused tn Present, 

the r,quest of a Court to mak7^ Wfth 

posal and the consequent action 7 0 be IdolT 

(7) 25 P. B. 1894- adopt- 

( 8 ) 8 Ind. 0w. 391; 5 P. 4 . i 9I0 Rey 
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dealtViJh ° if C0Drt h&9 beeD dison89ed « 

Legislature has no7eTres£ prided *£ 

a case where the decree-holder himeS 

should h« hat f ^ Pr ° V ‘ 9i0n9 of 8eat; ° n 72 
should be acted upon for his benefit it 

a be ::?e a Th7s T he W0H,d a Ws pref 

;■ Z.: 

: p.if h "ra.- jr si 0 - 

Tte Ph -^p ded by 00na '’derable difficulties 
The Ch.ef Court has indicated that the 

l a'm n bv 8e0ti ° n 72shonld be applied, 
right 7 “a • meaD8 8nre that i am 

■A.U. 7 . tZ ‘I 1 

fSS- 1 “ 3 

y P„, trr ; based solely on Ahmad Khan 
v. Parmnn.nd (1), was wrong and that 
e ezecnting Court erred in accepting the 

should ha l ' he Collector. The Court 
sbould have oontmued to follow the in- 

straohoDs laid down for its guidance and 

COl ^ t0r -A its 

r'ght tn C w 8ave ,he appellants the 

a oe t the T 7“ " 8 ° rder - 1 ‘ ‘berefore. 
accept the appeal remand (he proceedings 

move th P°”n 08 C ° nrt and dira »‘ if fo 
move the Colleotor again to make a pro- 

pass under section 72 of the Code of 

Civ I Procedure. In view of tbe recent 

(6) tn m p 8 n U, ‘ Moharnma <i v. Mehar Singh 
wav tn 6 C °' le . 0,or ma y Probably see his 
the P 00m P ying with (be reference by 

aonePa t n d ° aw *rd any costs to the 
appellents because, as the admitting order 

P essld C t° h art ” ,l u 8h ° W ’ th8y primarily 

appointed t,r ‘° baV8 a 

Appeal accepted. 
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TAFAZl'L KHAN V. MOHAMMAD BAKSHI KHaN. 

PATNA HIGH COURT. 

Second Civil Appeals Nos. 11 and 12 of 1919. 

July 14, 1919. 

Present : —Mr. Justioe Das. 

TAFAZUL KHAN and another— 
Defendants—Appellants 

versus 

Dr. MOHAMMAD BAKSHI KHAN— 
Plaintiff, and ALTAF HOSAIN KHAN— 
Defendant—Respondents. 

• Limitation Act (IX oj 1908,1, Sch. I, Arts, 48, 40, 
144 —Misappropriation of materials of house—Suit t<> 
recover price of materials, — Limitation, commencement of 
—Suit to recover possession of property and for correction 
of entry in Record of Rights — Limitation. 

A suit to recover the price of materials of a house 
removed and misappropriated by the defendants 
must be brought within the period of limitation 
prescribed by Article 48 of Schedule I to the I imita¬ 
tion Act, and time begins to run from tho date when 
the plaintiff first learns in whose possession the 
materials are. [p. 362, col. 1.] 

A suit for possession and mesne profits in which 
tho plaintiff asks for a declaration that an entry in 
tho Record of Rights is incorrect is governed by the 
12 years’ rule of limitation, [p. 3G2, col. 1.] 

Appeals from an order of the Officiating Die* 
triot Judge, Patna, dated the 16th September 
1918, reversing a decision of the Munsif, 
Bihar, dated the 4th June 1918. 

FACTS.—The plaintiff is the step-brother 
of the defendants. He was in the Govern¬ 
ment servioe iu the Medioal Department 
in the Punjab and N. W. P When the father 
of the plaintiff and the defendants died, the 
defendants got possession of the entire 
family property. The plaintiff instituted a 
oivil suit whioh was compromised on 4th 
January 1900. Under the compromise 
the plaintiff got amongst other things a 
pueci house and some trees as his share. 
After the compromise decree the plaintiff 
again went baok to join his servioe, asking 
defendant No. 1 to look after his pro¬ 
perty during his absenoe. Iu the survey pro¬ 
ceeding which was finally published on iOlh 
June 1910, the plaintiff’s name was recorded 
in pursuance of the compromise in respect 
of the house, bat in respect of the trees 
the names of defendants were reoorded. 
When the plaintiff oame to his native 
village to permanently reside, he found 
that the defendants were wrongfully in 
possession of a kothri (room) of the afore¬ 
said house and had wrongfully removed the 
materials of the house. He further was 
resisted in his possession of the trees. He, 
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therefore, brought two suits against the 
defendants Nos. 204 and 205 of 1917 
on the lO'h of July 1917. The Suit No. 
201 of 1917 was in respeot of possession 
of the portion of the house of whioh he 
had been dispossessed and for reoovery of 
Rs. 307-12-0 as damages for the materials of 
the house remeved by the defendants. Jn 
paragraph 8 of the plaint in Suit No. 204 
of 1917 the plaintiff stated as follows;— 
“Whenthe plaintiff began to make search and 
enquiry about tho house and other proper¬ 
ties, then he learnt that defendants Nos. 
1 to 4 have illegally and without having 
any right removed all the materials of his 
house, as per details given below, on 
different dates and appropriated the same to 
his own uce.” It was out of this suit 
that Second Appeal No. 11 of 1919 has 
arisen. Suit No. 205 was for possession 
of the trees with a declaration that the 
Survey Khatian was incorrect. The Seoond 
Appeal No. I 2 of 1919 arose out of this suit. 
The defendants, amongst other things, 
pleaded that the suits were barred by 
limitation. The Munsif, without deciding 
the merits of the oases, dismissed both 
the suits as barred by limitation. The 
Distriot Judge on appeal held that the suits 
were not barred by limitation, set aside the 
decision of the Court of first instance and 
remanded them to be tried on merits. 
The defendants appealed in both the oases 
to the High Court. 

Mr. Siva Narain Bose, for the Appellants. 

Mr. Fakhruddin, for the Respondent. 

JUDGMENT.—1 think the lower Appel¬ 
late Court is right in the view whioh it 
has taken on the question of limitation. 
Miscellaneous Appeal No. 11 of 1919 
arises out of Suit No. 204 for possession 
of a portion of a house and the price 
of materials alleged to have been removed 
by the defendants. The Record of Rights 
was finally published on the 10th June 
1 y 10. Therefore the plaintiff must be 
presumed to have been in possession on 
the 10th June 1910. The suit was institut¬ 
ed on the 9th July 1917. Therefore the 
suit for possession of a portion of the 
house was dearly within time. 

So far as the suit for materials is 
oonoerned, the question for my determinati m 
is whether Artiole 48 or Artiole 49 of (he 
Limitation Aot applies. Artiole 48 applies to 
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suits for specific moveable property lost, or 
aoq lired by theft, or dishonest misappro¬ 
priation or conversion. Article 49 applies to 
a suit for speoifio moveable property Dot 
falling within Article 48. It will be noticed 
that Artiole 49 is a general seotion and it 
will apply unless it is dearly established 
that the case oomes under Artiole 48. It 
is, therefore, neoessary to examine the plaint 
in order to see whether the oase oomes 
under Article 45. In my opinion, the plaint 
makes a definite case of o n ersiou. I hold 
therefore, that Artiole 48 applies and that 
the plaintiff is entitled to bring his suit 
within three years from the date when he 
first learns in whose possession the property 
is. The plaintiff says that he came to 
know of the illegal acts of the defendant 
on the 31st May 1915 The suit, having 
been filed on the 10th July ! 9 1 7, n clearly 
within time. 

On these findings Miscellaneous Appeal 
No. 11 of 191J must be dismissed with costs. 

I now come to Miscellaneous Appeal No. 
12 of 1919. The only point that has been 
argued before me is that the suit is in 
substance a suit fcr the correction of an 
entry in the Record of Rights and that, 
therefore, the suit not having been brought 
within six years from the date of the 
final publication of the R°ocrd cf Rights 19 
barred by limitation. I oannot agree that 
the suit is in substance a suit for the 
correction of an entry in the Record 
of Rights. 4 he suit jg ^ suit for posses¬ 
sion and mesne profits though the plaintiff 
has asked for a declaration that the entry 
in the Record of Rights is incorrect. It 
is well settled that the 12 years’ rule applies 
to a suit of this nature. The suit is, 
therefore, within time. I would dismiss Mis¬ 
cellaneous Appeal No. 12 of 1919 with costs. 

It must be distinctly understood that for 
the purpose of the?e decisions I have 
assumed that every allegation in the plaint 
is ooneot. I have come to the conclusion 
that on the allegations made in the plaint 
the plaintiffs’ suits are not barred by limi. 
tation. It is, of course, still open to the 
trial Court to hold on evidenoe that the 
plaintiff’s suits are barred by limitation 
but it must, of oourse, be guided by the 
principles which I have laid down in this 
judgment. 

Appeals dismissed. 


ALLAHABAD HIGH COURT. 

Execution Second* Appeal No 171 

of 1918. 

July 16, 1919. 

Present: Jnstioe Sir P. C. Banerji, Kt, and 

Mr. Justice Wallaob. 

G ADAM SINGH—JcD3M ENT- DEBTjR— 

Appellant 

versus 

NAT HU SINGH and another—Decree- 

holder— Respondent. 

( Procedure Code (Act V of 190SJ 0 XXJ r 9 
— Limitation Act (IX of ,<08;, Sc*. /,’ Art 182— 
Execution of tns/almenf d.crrc- Payment of ins/al. 
nun out of Court—Admission by decree),older and 
J udyii), 1 , l .ilrbtc r Certification t vhrther necessary- 
Limitation , J 


-V obtained a decree against Q. for a specific sum 
ot money payable by six annual instalments, with 
the proviso that m ease of default .V. could realise 
he whole sum with interest. X applied to execute 
the decree alleging that the second and third 
instalments had been paid, but the fourth had not. 
J' contended that the application was barred !>y 
limitation inasmuch as .V. had not certified payment 
of the ^cond and third instalments to the Court 
and that the fourth instalment had also been paid: ’ 

cerrifvinl »n a(, l intt(;d Payment, no question of 

neel 7 7 c,rcnm8t **<*a, and that it was not 

necessary for A. to prove such payment, [p. 363 col. I.J 

Execution seoond appeal against the 

?mo' 0t Jadge ' Me ^at, dated 
the 27th May 1918. 

Mr. /ma Shankar Baipai, for the Appellant. 

Mr R. Malcomson (for Mr. A. E. Byres ), 
for the Respondents. 

JUDGMENT.—This appeal i. in onr 
judgment wholly without merit. A decree 
wag passed against the appellant on the 
13th of August. 19 ] 0 for payment of 

o 6 by 8,x annual instalments of 

Ks 241 payable on the 1st cf August of 

eaoh year The deoree farther provided 
that in the event of default being made 
,n the payment of any of the instalments 
the decree holders would be entitled to 
realise the whole of the decretal amount 
with interest. The first application for 
execution was made on the 21st of February 
19IL on the allegation that the first instal¬ 
ment had not been paid. That application 
was subsequently withdrawn upon the jndg. 
ment-debtor paying to the decree-holders 
the amount of the first instalment On 
the 4th of August 1915 the second spplioa- 
tmn for execution was made on the allegv 
tion that the seoond and third inst-ilmentg 
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had been paid but default had been made 
in the payment of the fourth instalment. 
The present application for execution was 
made in 1917. The contention on behalf of 
the judgment-debtor, the appellant before 
us, in the Court below was that the appli¬ 
cation of the 4th of August 1915 was time- 
barred, and this contention is based on the 
faot that the payment of the seoond and 
the third instalments had not been certi¬ 
fied to the Court as required by Order XXI, 
rule 2 of the Code of Civil Procedure. In 
our opinion this contention is without foroe 
inasmuoh as the judgment-deb'or, so far 
from denying that the seoond and third 
instalments had been paid, admitted by a 
petition in Court the payment of those instal¬ 
ments and only contended that he had 
paid the fourth instalment also and that no 
default had been made. As the judgment- 
debtor admitted payment, it was not neoes- 
sary for the decree-holders to prove that 
the seoond and the third instalments had 
been paid and that default had been made 
in payment of the fourth instalment only. 
No question of certifying to the Court of 
any payment made outside the Court arises 
in the oiroumstanoes of this oase. In this 
view the rulings to whioh the learned Vakil 
for the appellant has referred have no 
bearing on the present oase. We express 
no opinion as to whether we agree or not 
with the decision of this Court in Ohhnttar 
Sinjh v. Amir Singh (l), which is one of 
the oases oited to us. We dismiss the 
appeal with costs, including fees on the 
higher scale. 

Appeal dismissed. 

(1) 32 Ind. Cas. 590; 38 A. 204; 14 A. L. J. 132. 


PATNA HIGH COURT. 

Second Civil Appeal No. 676 of 1918. 

July 14, 1919. 

Present :—Mr. Justice, Das. 

.Ba&w JAGDEEP SAHAY and others — 
Plaintiffs—Appellants 
versus 

SONU LAL and others —Defendants 

—Respondents. 

'Iransjer of Property Act (IV oj 1882;, a. 65 (4) (b) 


— Vendor and purchaser—Consideration, part of non. 
payment of, effect of-Title, whether passes-Lien of 
vendor—Contract to contrary-Burden of proof— 

Election-Remedies, several—Choice of [one, whether 
burs rest. 


Iu a sale of immoveable property, title to the pro. 
per tv passes to the purchaser on the execution of 
the deed of sale, although the seller is entitled to 
a charge on the property for the amount of the 
purchase-money or any portion thereof remainin'* 
unpaid to lmn with interest thereon, unless there is 

a contract between the parties that title to the pro¬ 
perty will not pass to the purchaser until the full 
consideiation has been paid: but such a contract 
must bo alleged and proved by the party setting 
it up. [p. 364, col. 2.J 1 * 

If two remedies are equally available to a party 
and ho pursues one remedy and fails therein 
equity will step in and prevent him from pursuin'* 
the other remedy, because ho chooses one remedy at 
Ins own peril and cannot turn round and say, when 
ho tails therein, that he will now pursue the other 
remedy open to him. [p 365, col. 1.1 


Appeal against the deoieion of the Distriot 
Judge, Patna, confirming that of the Munsif, 
Bihar. . * 

Messrs. S. A\ Pulit and Bimola Charan 
Sinha, for*the Appelliuts. 

Messrs, hulwant Sahai and Siteshwaidayal 
fur the Respondents. * 

JUDGMENT.—This appeal arises out of a 
suit brought by the appellants against the 
respondents fur an older upon the defendants 
to make over a sale-deed to the plaintiffs, 
for possession of the pioperty oovered by the 
sale-deed, dated the 6th Janoaiy 1916, and 
for other incidental reliefs. 

The faots so far as they are neoessary for 
the determination of this appeal are as fol¬ 
lows:— 

On the 6th January 1916, defendant No. 1 
did exeoute a properly registered conveyance 
in respeot of the properties in suit in lavour 
cf the plaintiffs. Subsequently defendant 
No. 1 sold the same properties to defendants 
Nos. 2 to 4, and it is on the basis cf the sale- 
deed, dated 6th January 1916, that the 
plaintiffs have brought the suit out of whioh 
this appeal arises. 

The defence of defendant No. 1 is that the 
document was prooured from him under oir¬ 
oumstanoes whioh negative the implication 
of a free oonsent on his part aod that, there- 
fore, he never executed the dooument in 
favour of the plaintiffs and that he is not 
bound by it at all. It will be notioed that he 
does not set up a oase that there was a 
contract between him and the plaintiffs that 



INDIAN CASE 




[1919 


oG 4 

J AG DEEP SAHA? V. 30N0 LAL. 

the conveyance would not be operative until 
the full consideration money is paid, It is 
important to remember this fact in view of 
the finding of fact arrived at by the lower 
Appellate Court. 

The Court of first instanoe found that the 
document of the 6th .January 1916 wis a 
genuine document and was executed for 
consideration. It found that the oousidera- 
tion of the conveyance was Hi. 150 and that 
the plaintiffs had’out of that consideration 
deducted Rs,. 17p and Ri. 160 in respect of 
the mouey due to them from defendant No. I 
on aooount of certain other transactions. 
It further found that Rs 20 was paid by 
the plaintiffs in cash to th9 defendant No. 1 
and that Rs. 95 still remained to be paid by 
the plaintiffs to the defendant No. 1. Upon 
this finding the Court of first instance gave 
a decree to the plaintiffs conditional on the 
plaiutiffs paying in Rs. 95 within one month 
to defendant No. 1. The Court of first in¬ 
stance further deoreed that on failure on the 
part of the plaintiffs to pay in Rs. 95 within 
a month, the plaintiffs should gat a money 
deoree for Rs. 160 which was due from de¬ 
fendant No. I to the plaintiffs and for Rs. 20 
whioh had been paid by the plaintiffs to 
defendant No. I. Against this deoree there 
was an appeal to the lower Appellate Court. 
But it will be convenient to deal with an¬ 
other matter before I deal with the decision 
of the lower Appellate Court. 

It appears that the plaintiffs oould not pay 
Rs. 95 into Court within the time specified 
in the deoree of the Court of first instauoe. 
Therefore, on the 12th July 1917, the plaint¬ 
iffs made an application to the Court of first 
instanoe for enlargement of the time to en¬ 
able them to pay Rs. 95 into Court. That ap¬ 
plication was refused, and as I have stated 
before, the plaintiffs appealed from the de¬ 
cision of the Court cf first instanoe. The 
lower Appellate Court does not dissent from 
the finding of the Court of first instanoe that 
the sale-deed was duly executed for a consi¬ 
deration of Rs. *3 50, but it thought that be¬ 
cause the plaintiffs had not paid the full 
consideration money to defendant No. 1, the 
plaintiffs’ suit should have been dismissed 
by the Court of first instance. In my opinion 
that is entirely err >rieous It is obvious that 
the title acoraed t"> the plaintiffs on the exe¬ 
cution of the sale deed. If the full considera¬ 
tion had not been paid by the plaintiffs to 


the defendant, the defendant would have a 
lien on the property sold for the unpaid pur¬ 
chase-money, but it oannot for a moment be 
argued that title to the property would not 
pass until the full consideration money had 
been paid. Section 55 of the Transfer of 
Property Aot is perfectly clear on this point. 
Section 55, olause (4) (6), provides that 
where the ownership of the property had 
passed to the buyer before payment of the 
whole of the purchase-money, the seller is 
entitled to a oharge upon the property in the 
hands of the buyer for the amount of the 
purchase-money, or any part thereof renam¬ 
ing unpaid, and for interest on suoh amount 
or part Therefore it reoognises that the 
title passes to the purchaser on the execution 
of the dooument, although the seller is en¬ 
titled to have a oharge on the property for 
the amount of the purchase-money or any 
portion thereof remaining unpaid to him with 
interest thereon. No doubt the opening 
words of seotion 55 of the Transfer of Pro¬ 
perty Aot are: "in the absenoe of a con¬ 
tract to the contrary.” There may, no doubt, 
be a contraot between the parties that title 
to the property will not pass to the purchaser 
until the full consideration money has been 
paid, but suoh a contract must be alleged 
and proved and the onus would undoubtedly 
lie on the party setting up the contraot. As 
I read the judgment of the lower Appellate 
Cocrt, it finds that there was suoh a oontraofc 
in this case, but, in my opinion, the lower 
Appellate Court was not entitled to make a 
case for the defendant whioh the defendant 
himself did Dot make. The whole oase of 
the defendant in the writ‘rn statement filed 
before it is that he never executed the con¬ 
veyance dated the 6th January 1916. That 
was the only matter before the Courts below 
and the Courts below have found that the 
story told by the defendant is falso. In my 
opinion thelo-ver Appellate Court was not 
entitled to go into the question whether 
there was or wa9 cot a contract to the con¬ 
trary in this case. I am cf opinion, there¬ 
fore, that so far as this question is concerned, 
it mu9t be held that title to the property 
passed to the plaintiffs and unless there be 
some sort of equity in favour of the defend¬ 
ant, tho plaintiffs are entitled to the reliefs 
olaimed by them in the plaint. 

But it is urged on behalf of the respond¬ 
ents that there is in faot suoh an eqait? 
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in thi9 case in favour of the defendants. 
The learned Vakil appearing on behalf of 
the respondents lelies upon the petition for 
enlargement of time put in by the plaintiffs 
on the 12th July lyl7. The argument, so 
far as I have been able to understand the 
same, is that the plaintiffs by putting in the 
application on the 12th July 1917 adopted in 
its entirety the deoree which was passed by 
the Court of first instance, and, therefore, the 
plaintiffs could not file an appeal from the 
deoree of the Court of first instance. The 
argument, so far as l understand the same, 
is an argument that the plaintiffs have 
eleoted one remedy and, therefore, are estop¬ 
ped from pursuing another remedy. In my 
opinion the argument is not well-founded. 
It has been repeatedly held 11 at election is 
the ohoioe bet'Aesn two or more co existent 
and inconsistent remedies. It is really based 
on the principle of estoppel. If two reme¬ 
dies are equally available to a party and 
if with his eyes open he pursues one remedy 
and if he fails therein, equity will step in and 
prevent him from pursuing the other remedy, 
because ho ohooses one remedy at his own 
peril and cannot turn round and say when 
he fails therein that he will now pursue the 
other remedy which was availabla to him. 
But in this case can it be said that the 
plaintiffs had two inconsistent remedies!* On 
the findings of the Court of first instance 
there was a sum of Hs. 95 undoubtedly due 
by them to defendant No. 1. They could 
pay in Rs. S5 to defendant No. 1 and yet 
challenge that portion of the decree which 
said that unless they paid in Rs. 95, they 
oould not get a conveyance of the property 
in their favour In my opinion the remedies 
were not inconsistent at all. The plaintiffs 
are undoubtedly liable to pay Rs. 15 and 
they oould appeal from the deoree passed by 
the Court of first instance and yet pay in 
Rs. 95 to defendant No. 1. If the remedies 
available to the plaintiffs were not incon¬ 
sistent in any way, then no question of estop¬ 
pel by eleotion arises in the case at all. 
In my opinion the judgment and deorees of 
the Courts below oannot be sustained. 

I would, therefore, allow this appeal, set 
aside the judgments and deoree3 of 
the Courts below and give the plaintiffs 
a deoree in terms of the reliefs Nos. I, 2, 3 
and 4 claimed by them. The defendant No. 
li is undoubtedly eutitlod to a lieu on tho 


property in respeot of the money still remain¬ 
ing unpaid. He oan pursue that remedy, but 
I do not think that I should in this deoree 
fix a time within whioh the plaintiffs must 
pay R 9 . 95 to defendant No. 1. I make 
no order as to oosts. 


& 



Appeal allowed. 
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SrifWK, 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 84 B ok 1917. 
October 5, 1918. 

Present : — Mr. Mittra, A. J. C. 

SIT ABA I—Applicant 

1 ersus 

SHANKAR and others—Non-Applicants. 

(.hurdians and Wards Act (Villa) 18909 ,*. 41 ( 2 ) 
( 3 )—Order directing delivery of proper!y t when can 
be made. 


A Court has no power to order the guardian of the 
person and property of a minor to deliver possession 
of the property in respect of which he lias been 
appointed guardian under the Guardians and Wards 
Act, unless the powers of the guardian have ceased 
for any of the reasons enumerated in section 41 
(2) of the Act. [p. 306, col. I.] 

Tho power of compelling a guardian to deliver 
possession of the minor's propeity is meant for tho 
protection of the minor, and can only be exercised 
in the interests of the minor. It cannot be invoked 
by persons claiming adversely to the minor, who havo 
their remedy in a regular suit. [p. 306, col. 1.] 

Revision of the order of the Distriot Judge, 
Amraoti, in Miscellaneous Case No. 18 of 
1914, dated the 9th May 191/, 

Mr. G. V. Destimukh , for the Applioant. 

Messrs. Al. V. Joshi and V. D. Sathaye, for 
the Non-Applicant. 

JUDGMENT.—The minor Narain was 
adopted by Sitabai, the widow of Mr. 
P. N. Jog, who left a Will with oertain 
directions for the adoption of a son. It has 
been deoided by this Court that the adop¬ 
tion is invalid, but there is an appeal pending 
against that deoision before His Majesty in 
Council. 

Sitabai was appointed guardian of the 
person and property of the minor when the 
executors under her husband’s Will retired 
with the permission of the Court and handed 
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over the estate to her by the order of the 
Court. 

The present proceedings have been taken 
at the instance of persons olaimiug to be 
interested under the Will. The Dis- 
triot Judge has passed an order purporting 
to be under seotion 41, eub-seotion 3 of 
the Guardians and Wards Act, 18*0, call- 
ing upon Sitabai to deliver possession of 
all the property handed over to her as 
guardian. The ground upon which this 
order is based is that her guardianship 
has now ceased by reason of the decision 
ot this Court. All that has been decided 
is that the adoption is invalid, but pending 
the appeal to the Privy Couuoil it will be 
the duty of the adoptive mother to proteot 
the minor s interest by prosecuting the 
appeal. I have been informed that the 
boy is still living with the adoptive mother 
and that there is no question of any 
adverse interest between them. I do not 
tnink that upon a fair construction of the 
pleadings the guardian oan be said to have 
set up an adverse title for herself. In 
order to defeat the uon applioants she urged 
that even if the adoption is invalid, she is 
entitled to the estate of her husband as 
owner. 

Seotion 41 (2) enumerates the oases 

where the powers of the guardian to the pro¬ 
perty oease. This is not one of them. 
JNo order has been passed for the removal 
of the guardian. Therefore the lower Court 
had no power to call upon Sitabai to 
deliver the property in her possession. 

The power cl compelling the guardian 
to deliver possession of the property oan 
only be exercised in the interests of the 
minor. These summary powers are meant 
for his protection. They cannot be invoked 
by persons olaiming adversely to the minor. 

The remedy for suoh adverse claimants lies in' 
a regular suit. 

The minor is lawfully in possession of 
the estate, though possession was obtained 
from the exeoutors with the oonsent of 
the Court. The Court has no power to deprive 
him of that possession, merely beoauee a 
declaratory decree regarding the minor’s adop- 
tion has been passed. 

The result is that the proceedings of 
the District Judge culminating m the 
order, dated the 9th May 1917, are set 


aside. The 
as costs of 
cant. 
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non applicants will pay R g . 50 
this application to the appli. 

Application allowed. 


ALLAHABAD HIGH COURT. 

Sacond Civil Appeal No. 321 of 1917. 

June 17, 1919. 

Present:— Mr. Justice Walsh and Mr. Justioe 

Ryves. 

JAI CHAND—Plaintiff—Appellant 

versus 

GJRWAR SINGH— Defendant_ 

Respondent. 

Adverse possession, title by-Burden of proof- 
License — Revocation, proof oj. J 

f { ° l : ejectment, the plaintiff's case 
Z th0 def enclanlt had been put in possession 
or certain purposes by leave and license. The 
de endant denied the license and set up an adverse 
title ; but in appeal to the High Court it was 
urged or. his behalf that it was not proved that 
the license was ever granted or revoked: 

urmn h th f th0 P ! aintiff havin £? based his case 
upon the license trom the moment the defend- 

ant repudiated the license and set up adverse 

possession, it was no longer possible for him to 

!7Ti the llcenso - or t0 <Jeu y its revocation, 
aud that his position was that of a trespasser 

Mthont any defence unless ho established his 
title by adverse possession, ip. 3U7, col. j.J 

On the defendant's plea of adverse possession 
the lower Appellate Court, holding that the onus 
lay on the plaintiff to prove not only his title 
but also his possession within twelve years of 
he scut, dismissed the suit. In appeal to the 

Held, that the decision of tho lower Appellate 
Court was erroneous in law, which was that the 
onus of establishing a title to property by reason 
ot possession for a certain stipulated period lay on 
the person asserting such possession, [p. So7, col. 2.J 

Second appeal from a deoree of th e 
Judge of the Court of {Small Cau&e&i 
©zeroising the powers of a Subordinate Judge, 
Cawnpoie, dated the 13ch Deoember 1916. 

IheHonbleDr. Tej Bahadur Sapru, for 
the Appellant. 

Mr. Baldeo Ram Dave and Dr. Burendra 
Nath Sen, for the Respondent. 

JUDGMENT. 

Walsh, J. — This appeal must succeed. 
The plaintiff is the Zemindar of the 


A 

* 
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viHsgB and his title has been held establish- 
ed in both Courts. He alleges that the 
defendant was put in possession for oertain 
purposes, unnecessary to mention, by leave 
and license. The defendant denied the 
license in his written statement and set 

t^ Tt rT tiUe ' Mr - Baldeo Ram for 

that H r SayS tha ‘ ** is not Proved 
that the license was ever granted or revoked 

In our opinion that is now immaterial 

from P /e' nt ' ff baEed his °ase upon it and 

nudkted 6 t r , °” ent that th « defendant re- 
pudiated the lioense and set up adverse 

possession ,t was no longer possible for 

the defendant to rely upon the license 
or to deny its revocation. He was in the 
position of a trespasser without any 

in esTa'hl h- 6 n 8Dit ’- Un ‘ 6S8 he Buooeeded 
Sion. 8 8 “ 9 by ad ^^e posses- 

With reference to that part of the oa«e 
I propose to cite two passages from the 
ju gment of the lower Appellate Court 

t.cl th 1 f r ‘7 P,ai,ltiff llad shown 
title the learned Judge said: “ft is equally 

obvious that the appellant failed to sub 

stantiate his allegation of adverse posses- 

titTe 0 f th?V 0t 7 a “ aS£6rted whe ‘> the 

title of the Zemindar was denied and his 
own asserted ” This being so, there is 
no ending of adverse possession and in 
our opinion the defence fails and the 
plaintiff is entitled to succeed. The reason 
why t he judge m the , ower Appel]ate 

Court gave judgment for the defendant is 
contained in the following words whioh I pro- 
pose to quote, for the reason that,in my opinion, 
a false .mpress.on of what is the actual 
aw has prevailed for a very considerable 
time in the lower Courts. There is at 
east one authority in the Law Reports of 
th s Province by which the lower Courts, 
unless they happen to be familiar with 

h la *V Vy Co , nD ° l1 de °'s>°ns, may reasonably 
hold themselves bound, and it is high 

time that a dear indication was given as 

to the actual law as it stands at the 

present moment in this Province, as through- 

out India upon this question. The learned 

u ge says: In this oase whioh was an 

action for ejeotment, where the defendant 

advanced the plea of adverse possession, in 

my opinion, the onus lay on the plaintiff. 

respondent to prove not only his title but 

Also his possession within twelve years of 
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7 9 S “/ t ' 11 "as >eld in Inayat Uusen v 

l‘av the 7" i • that the PW"ti£f should 

ay the foundation for his case by proving 

lim tation"' 3 !" P ° 9Se9si ° n of the < a '> d within 
imitation. I„ 0 ur view that is not the 

law and never has been the law i„ this 

or in any other Province in India. The 

matter was recently made perfectly clear 

y an important deoision of the Privy 

Council reported as Sectary 0 J State v. Okell 

that d ma Tbe Im P°rtanoe of 

Cnnrt' T, 18 thl8: - Tt >e Madras High 
ourt in that particular oase had followed 

a view which the Madras Court had bleu 
“king Horn time tp time aipoe t()e been 

IT, 85 ' the j a “ e view apparently as that 

W ,C is d eoUred - n Jhat 

i 1 ’ 1 lla “ely. that in a suit by an 
owner of property for possession, to which 
Article 114 of the Limitation Act applied 
e plaintiff had to show what is oalled a 

ruled Hat ‘d • Th6 over 

ruled that decision and in doing so clearlv 

the er Mld H th n ree anteoede,lt decisions of 
the Madras High Court cited and relied 

Court l‘-7 3udgrae,lt of tbe Madras High 
Court which was under review, and they 

LoriM"'” 8 ^ 6 u° ntained iDthe opinion 
ot Lord Shaw whioh to our mind is as 

binding upon us and upon inferior Courts 

of this Province as any Statute can be 

I heir Lordships,” says Lord Shaw, “are of 

opinion that the view thus taken ol the law 

th»7rn ne0n9 ' Nothing is better settled than 
that the onus of establishing title to property 

by reason of possession for a certain requisite 

period lies upon the person asserting 

such possession. It is too late in the day 

to suggest the contrary of this proposition. 

I it were not correct it would be open to 

’I am h 8S ° r n f ° r 8 y9ar ° r a da V to say: 

I am here be your title to the property 

ever eo good, you cannot turn me out 

until you have demonstrated that the 

possession of myself and my predecessors 

was not long enough to fulfil all the legal 

oouditions. Such a singular dootrine oan 

be wel illustrated by the case of India. 

. lfc wouId be oontrary fc 0 all legal 

4? (1) 20 A. 182; A. IV. N. (1 898 ) 19i 9 Ind Dco (n 

(2) 35 Ind. Cas. 932* 34 Ilf fill 01 r 
C. IV. N. 1311; (19131 2 M ,V. V 22^: V' ft' *> 

1 I. A. 192 (pf'ojf B0m ' L ' ‘«' 
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principles thus to permit the gquatter to 
pat the owner of the fundamental right 
to a negative proof upon the point of 
possesion.” We hold ourselves bound by 
that declaration of the law and compelled 
to say that Inaunt llusen v. Ali Ilnsein (1) and 
similar oases are no longer law, and 
inasmuch as the lower Appellate Court has 
held itself bound by Innyat Husen v. Ali 
Husein (1), s\e must reverse its deci¬ 
sion. 

I now propose, as shortly a9 I can in 
justification of our view that the law is 
really settled and has only beoome unsettled 
by misunderstanding, to mention the history of 
the authorities upon this subject. The point 
arose in Parmanand Misr v. Sahib Ali (3), 
where it was disposed Gf by a three Judge 
Benoh. It is important to observe that the 
oharaoter of the suit in that case was one 
to whioh Article 142 of the Limitation 
Aot would have applied. ‘ There is a clear 
distinction,” they said, “as to the onus of 
proof between oases where a plaintiff sues 
for possession of land by redemption of 
mortgage and cases where the defence to a 
suit for possession of land is twelve years’ 
adverse possession by the defendant. In 
eaoh case the plaintiIT must plead his title, 
and if that title is in issue, he must make 
it out by at least prima facie evidence 
before the defendant can be put to proof 
of his defence. Where the defence is twelve 
j ears’ adverse possession, the defendant must 
plead and make out the title he alleges, and 
thus show that the title of the plaintiff, whioh 
otherwise had been proved or admitted, was 
lost.” 

In Jafar Husain v. Mashuq Ali (4) the 
same question as to burden of proof in 
oases of adverse possession arose in a 6uit 
to whioh also Article 142 of the present 
Aot would have been applicable, and the 
Chief Justioe in his judgment in that oase 
again made the matter perfectly clear. He 
said: “We are satisfied that where a 
plaintiff comes into Court alleging that he 
has been dispossessed within limitation, and 
when the defence is adverse possession, the 
question of limitation beoomes a question 
of title; the plaintiff must at least give 

(3) 11 A. 438; A. W. N. (18S9) 155; G lad. Dec. (n. s.) 
708. 

( 4 ) 14 A. 193; A. W. N. (1892) 55; 7 lad. Dec. 
(n, b ) 494. 


some prima facie evidenoe to satisfy the 
Court in the first instanoe that he was 
in possession within twelve years before 
the defendant can be called upon to make 
out his defence of twelve years’ adverse 
possession.” 

Whether the expression that the question 
of limitation beoomes a question of title is 
accurate or not, that case makes it quile 
dear that there is a dear distinction 
between cases suoh as those covered by 
Artide 142 where the plaintiff claims 
possession by reason of dispossession, and 
oases suoh as those oovered by Artide 144 
where l he plaintiff stands upon his title 
and leaves the defendant to show that he has 
lost if. And the decision whioh T have just 
cited from I. L R. 14 Allahabad [JafarHusain 
v. Mashuq Ali (4)] was itself based upon 
a decisiou of the Privy Counoil re¬ 
ported as Mohima Chunder Mozoomdar v. 
Mohesh Chunder Neeghi (&), where their Lord- 
ships held: ‘ Thatthe claimants had shown that 
they were formerly proprietors of the land to 
which they alleged title but they had been 
dispossessed some years before the suit was 
brought by them and the land was oooupied 
by the defendants who denied their title. 
That being so, the burdenof proof was on the 
claimants to prove their possession at some 
time within the twelve years next preceding 
the 6uit.” 

The action being one to whioh Article 
142 of the Limitation Aot applied, it was 
on the olaimanls or plaintiffs to prove their 
possession at some time within the twelve 
years. The reasoning of that deoision, if 
it is not presumptuous to say so, is quite 
dear. Where a plaintiff comes into Court 
oomplaining of dispossession, and founds 
his cause of action upon a specific aot of the 
defendant of that kind, it stands to reason 
that inasmuch as he is compelled to establish 
a cause of aoticn of some kind within limi¬ 
tation he must show that he was in possession 
within limitation; otherwise he could not 
have been dispossessed, and dispossession is 
the grievance of whioh he complains. So 
that, in our opinion, at any rate down to 
the year 1897 the law as enanoiated by 
this Court was based upon the deoision 
of the Privy Council and ought to have been 
accepted withoutoontroversy. Unfortunately a 

(5) 1G C. 473 (P. C.) 16 I. A. 23; 5 Sar. P. C. J. 32D 
8 Ind. Dec. (x\ s.) 312. 
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case orept into the Law Reports which is 

difficult to explain and certainly never should 
have been reported, namely, the oase upon 
whij’i the learned Judge has acted in this 
particular decision. That is~ the oase of 
lnay it Husen v. Ali Husen (1). We are 
not concerned to say whether or not the 
oase in point was rightly decided, but the 
vioe of the decision is contained in a 
sentence in the judgment which I propose 
to quote a _ d whioh unfortunately formed 
a prominent feature of the head note. It 
is contended,” said the Court, that the suit 
is governed by Artiole 14L...and the burden 
of proof was on the defendin's to establish 
adverse possession alleged by them. In 
our opini in in every suit for possession, the 
plaintiff must prove n)t only a legal title to 
possession, but a subsisting title net barred 
by the law of limitation.” 

Where that statement of the law came 
from it is impossible t> say. It is sufficient 
to say that it is inconsistent with the 
Privy Council decision in Mohima Chunder 
Mo oovtdar v. Mohesh Chundir Nei ghi (5 ) and 
has been deGni ely overruled by the Privy 
Council in Secretary of <tate v. Chslikani Rama 
R o (2). Inasmuch as the attention of the 
Privy Council was directed to the several 
Madras decisions it is not likely that 
Inayat Husin v. Alt hus’n (0 was oited to 
them. It so happens that eaoh cf us 
sitting alone on different occasions has 
taken the same view of the law as we think 
is now established. I happen myself to 
have expressed my opinion in a judgment 
whioh was reported as Muhammad Kamil 
v, Habibullah (6), where the Distriot Judge 
had taken the same view as the Distriot 
Judge in this case and had based himself 
upon the same authority, and recognizing 
the danger of bolding this view I went 
out of my way to point out that the Privy 
Council had really removed all possible 
misunderstanding upon the question and that 
any oases in this country whioh had laid 
down the law to the contrary must be taken 
to be no longer binding. I observe that in 
his supplement to the most recent addition 
of his book Mr. Rustomji refers to that 
report and says that my observation must 
be received with some degree of caution. 
I hope that advice will always be followed 

(6) 37 lad. Caa. 794. 

24 


with every observation of mine whioh hap¬ 
pens to find its way into reported oases. 
The Only value of a reported oase is the 
bearing of the principle enunoiated upon 
the particular facts of the case and, there¬ 
fore, the observations in the judgment muso 
always be reoeived and examined with a 
degree of oaution. But inasmuch as what 
I said has been referred to in the text 
book in quostion, I have taken the trouble 
again to review the citation of oases in 
Mr. Rustomii’s note and the various deci¬ 
sions on which I had arrived at the con- 
olusion I had formed. 1 cannot find any¬ 
thing in Mr. Rustomji’s note to shake the 
view whioh I havo expressed more than 
onoe that the Privy Council decision in 
Secretary of State v. Ohelikani Rama Rao (2) 
has in effeot overruled the Madras oases and 
Inayat Husen v. Ali Ilusen (1). And l 
think it is not saying too much to ask the 
inferior Courts, when this question arises 
again, as it undoubtedly frequently arises, 
to pay attention to these observations and 
to examine the Privy Counoil decision and 
no longer to hold themselves bound by the 
decision in Inayat Ilusen v. Ali Ilusen 0). 

Ryves, J.— I agree generally. The finding 
of the lower Appellate Court is: The 

fact remains that the plaintiff is the Zemin¬ 
dar and the defendant has been in long 
possession cf the land.” It has also found 
that the possession of the defendant has not 
been proved to have been adverse. That 
being so, it 9 eems to me that sinoo the 
publication of the ruling of the Privy Council 
reported as Secretary of State v. Ohelikar.i 
Rama Rao (2), the plaintiff must succeed 
inasmuch as the defendant has failed to 
prove his adverse possession. 1 concur in 
the order proposed. 

By tue Coort. —For these reasons our order 
is that the appeal must be allowed with oosts, 
including in this Court fees on the higher 

soale. 


Appeal allowed. 
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MADRAS HIGH COURT 

Civil Appeal No. 307 0K 19 f 7 

Present-^,T bBr H - W*. 

» r - J T a9t ; 09 Abd ur Rahim and 
K t v Dm' Justloe Oldfield 

K ' T - l - R ■ T - veer APPa ohettv 

Du ** d ™ No. 1-App*lu* t 

VELLAYAN AMBAI 

“-Pl 41 nt,FK AND Dr»■ J ^ A *-> OTHERS 

and Defendants Nos. 2 to 

*T« ahle , 

l 2 ’ 36 -H 9». 02, 93, 94, 119 -fif/fr/ °' I88 U «. 30, 

\W-^ ^',° n temand-Dilhonoul ? f e * chan 9 e Payable 
1 ^ °f dishonour bu non.™ non ~ a cceptancc _ 

--Presumption on proof of retest l °k ? ' /u?r Pessary 
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In the case of a bill nf i 
or ou demand there can 1,^!!"° payab,e afc si-ht 
an «. ‘hough the la,v doe t "'’"-'‘ocept. 

f 90 (,f SUc 'h bill, there should h qU ' re fchat > in the 
acceptance. But if the drawee V* p f esent ment for 

to accept it, it practically a^ountr* a bil1 ref ^es 

f.7 rt and boc °mcs dishonour by n „! ° a refusal to 

I , ° sa y*/here is nothin- i n i ^ v ^'. payment - That 
blM Payable on demand beTn- n ° h prec,u des a 
anee although that may no £ ^ GSeutcd ^ accept, 
however, to sustain an ^ 1,1 ^der, 

^ere must he dishonour and . ff ? ,nSt drawee] 
g^on within reasonable time fn 'sVp® °\ d, ® hon <>ur 
Lnder section 119 Q f the 'vi co1 - *•] 

Act, a Court is entitled to ,,L? la e Instruments 
honour, but that is only go I T 6 fact of dig. 
protest. Nosuch presumntTon , , th ° ro is * proper 
entl y b y a Notary Public of 7 T'f frorn a mere 
payment’ without givin- the7. noted for non! 

,M the absence of a c«rtiticn f( , f at ° ° f dishonour, and 
Par Ot dfi€ld) d._Th h ref s °a Tt* ^ S 

section 92 of the Ne-oti-ih « r t Paj refe *Ted to i„ 
a refusal to accept siichs Instru ments Act includes 
81, which i. a p£j$£ * " ““‘•■“P'-d in seett 

obligatory, preliminary to pay f”. mva ™ble or 

at all. [ p . 373j co| 2 y Payment being demanded 

conformabfy t to l, (he In proy”° nl ‘‘ Acl s,10 " l<l bo read 
which follows the generl T ° f U ‘° £ "?'ish Law 

restoftheworld. [p 8 37 3 r col 2 j”‘ er0 '“' ° f the 

•11 "{'.US“‘ s,l Court 

«»«.,os, sb, « 

_T" j _ 


va 


w a tifit ro l7 t ^^r and *• 

The Hon’bie the id™, ir® A PP«Hant. 
* RamqaM, A W ar, for the R eD6raI d Dd Mr ' 

. judgment pondenta - 

deatg^h £ t h ~ Th8 ' Vh '° h we are 
Wltb respect to a Handed Was 1D3 ^uted 
defendant, the appe^nt on™ ? tb f 8 

Jv^nginathan Chatty in R U ' ^ S - 

a 'r,: 


drd defendant and fh 0 q j 
a nt assigned it t n fb • , 3rd defend- 

father, w b„ L J b ? 4th defendant’s 

Several defences ^ 

d *al with the I r ^ We wiab to 

there was presentment^ ^th^L ",j 

>n due time, whether tk & H dl and 
and notioe of dishonour T a 7 9 d ! 9 bo P°°P 

he drawer as reqaired b y C T h 7 ‘° 
t»on whether thoR^d- 7 T: lhe qaes- 
Payment has also bee * was d «soharged by 
The learned AA T arffued b9f ^« us. 
raised a rather^^^uate-Gsneral has also 

based on the nrn • d“astion of law 

nf the o c,irrr f38otio - 61 ^ « 

seotions 91 92 0 °/ rnm ® nts read with 

oannot be s’aid ’to h ’ 7 ^ Tbe oase 
fantorily a, it „ * , been tried aa satis- 

have O oome to" b88Di bnt we 

evidence on reoord T . n ° ia3l ° D , U P°“ ‘he 
regarding presentmr ^ h ,w h “ le evidence 
‘he alleged disnb Snd dl3 hononr and 

fao‘ory kind g8 t 13 ° f 8 V8ry “ n8alifl - 

of the y drawer wa, W e T ■ f, r. tbe 
of the case of tho exa ™' ned m support 
meat and no « i P . as to present- 

f or this omission XP ^ nat, |' rj is forthcoming 

attempt to produno th there be0n any 
whioh^ it is «k.|? the 1J b00k3 of that firm 

«ome record as to ’tha 0 ^ '7 8 00ntained 
°f this bill if if ^ fa0t ° f P r05 entment 

is spoken to' by PwT*"? Pr8S6nted 83 
alleged to h<Z u W ' N ° Tbe bil1 ia 
of the ‘Rh dof j 66 ?. Sent * be neqaest 

Madura, called VER V fir “ 

tion. One of fb ’ ' K ^ ,rm » for oolleo- 

son of the prooriflt 0160 ff ° m tbat firm> tbe 

iff’s witness No 777 8Iam ' ned as P<»'°‘- 

a letter saying that th*h*iiu i h L at bd reoelved 
for payment anrl fb h ® bill had been presented 

no attempt was ‘ h d 8 ' W88 diab onoured. But 

nor has any h^ r ° P rodaoe ‘hat letter, 

in writing been nrnA a °°, 0nn . t or anything 
the plaintiff’a n prodaced m support of 

for the plaintiff !* atl °°' Ifc was q ait ® easy 
elusive owiH ° produoe absolutely oon- 

argued b/ ^7 1 °° P ° lDt * ^ « 

that we on bfc earned Advooate-General 

given hr fi, ? i • ° accept the evidence 

nol the 7 best e evM a ' Dt ' ff 8Vd ? tb °^ h ft ia 

as it is iq n ^ 8 D r ° 0 ayailab l 0 » and such 

labilities* o ^ ^°7 be ° aase tbe ! pr °- 

that the w A .° aS0 ’ be oonteQd ^ ab0 ^ 

true Bob h t 1009 ° f the Pontiff are 
at the transaction to say the least 
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was of a very peculiar oharaoter. We do 
not find any proper explanation for the 
faot that although the bill was presented 
some time in May or June 1913, if the 
evidence of the plaintiff is to be aooepted 
on that point, it was noted on only in 
1915 and no aotion was taken on the 
bill for two years. Then there is really 
no evidence that any notioe of dishonour 
was given to the first defendant within 
a reasonable time after such dishonour. The 
plaintiff says that before instituting the 
suit, that is, some time in 1915 he a6k 
ed the 1st defendant for payment and 
that he promised to pay. That seems to 
me to bo an absolute untruth. The de- 
feDoe of the 1st defendant is that the bill 
had been long ago discharged. It is in¬ 
conceivable that, if the plaintiff made a 
demand upon him, he should have promis¬ 
ed to pay. The learned Advooate-Ganeral 
has not really relied on the noting 
suoh as there is on this bill for the pur 
pose of drawing any presumption of pte- 
sentment and dishonour. It is a most 
peculiar entry by the Notary Publio of 
Rangoon. All that it contains is ‘noted for 
non payment.’ It does not give the date 
of dishonour as required by section 99 of 
the Negotiable Instruments Act. Then there 
is no certificate of protest within the meaning 
of sections 100 and 101 of the Aot. It is only 
where there is a proper protest that seotion 119 
would apply requiring the Court to presume 
the faot of dishonour. 

As regards the question of discharge, it 
is one of the pleas of the 1st defendant. 
Of oourse the onus lies upon him to 
prove it. His allegation is that this bill 
was drawn in order to pay the price of 
some diamonds which he bought from 
the 2nd defendant. He says that at his 
instanoe the 3rd defendant pledged these 
diamonds as well as some of his own 
jewels with one Puduvayal firm and that 
the 3rd defendant retained this Hundi as 
a sort of seourity, although afterwards he 
Cist defendant) paid off the Puduvayal firm 
and redeemed the jewels by raising 
the money from one Thenappa Chetty. This 
Thenappa Chetty has not been examined, 
although he was present in Court being 
brought up under warrant. Nor is there 
any receipt to show payment either to 
the 2nd defendant or to the Puduvayal 


firm. While I am not prepared to say 
that the entire story of the defenoe in 
this connection is unfounded since there 
is no explanation forthcoming as to why 
no aotion was taken nearly two years 
after the alleged dishonour, at the same 
time the onus being on the 1st defendant 
to prove this plea it cannot be said that 
the evidenoe, suoh as it is, has made it 
out. However, the 1st defendant seems to 
be entitled to succeed on the other points 
which I have dealt with. 

Then the learned Advooate-General drew 
our attention to the unhappy wording of 
seotions 91 to 94 of the Negotiable Instru¬ 
ments Aot. Seotion 91 defines dishonour 
by non-aooeptanoe, seotion 92 defines dis¬ 
honour by non-payment and says: A pro¬ 
missory note, bill of exohange or oheque 
is said to be dishonoured by non payment 
when the maker of the note, aooeptor of 
the bill or drawee of the oheque makes 
default in payment upon being duly re¬ 
quired to pay the same.’ Seotion 93 pro¬ 
vides for notioe being given in oase of 
dishonour by non-aooeptanoe or non pay¬ 
ment. The learned Advooate-General’s argu¬ 
ment is that these seotions oannot apply 
to the present oase inasmuch as this 
is not a bill payable after sight or after 
a fixed date, and, therefore, there oan be no 
question here of aooeptanoe or non-aooept¬ 
anoe. Seotion 92 which defines dishonour by 
non payment only deals, it is said, with the 
default of the aooeptor of the bill and not the 
default of the drawee in oases where the bill 
does not require to be aooepted. But the 
effeot of this argument, if sound, pushed to 
its logical conclusion must be that there 
was no dishonour at all in this oase, and 
the suit must on that account fail, because 
the effeot of seotion 30 of the Aot is that 
the drawer of a bill of exohange is 
bound to oompeLsate the holder only in 
oase of dishonour by the drawee or ao¬ 
oeptor. We were referred to seotion 67 
as also defining the liability of the drawer. 
That seotion only says that the drawer 
of a bill of exchange until aooeptanoe 
is liable as principal debtor. But if the 
argument of the Advocate General is right, 
there oould be no question of aooeptanoe 
in this oase and seotion 39 would have no 
application. 

Apart from that, I do not think that 
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the Legislature intended to lay down that 
>n the ease of a bill payable at sight or 
on demand there oan be no dishonour by 
non-payment. In faet such a position 
seems to me to be so nntenable that the 
Gonrt wonld not be justified in impoting 
any sooh intention to the Legislature, if it 
oould be helped. As is well known, 
the Negotiable Instruments Aot was based 
on the principles of English Law. 
the drafting of some of these sections 
seems to be rather loose, especially as re¬ 
gards the oollooation of certain important 
phrases. For instance section 93, paragraph 
, is to this effeot: Nothing in this seotion 
renders it neoessary to give notioe to the 
maker of the dishonoured promissory note 
or the drawee or acceptor of the dishonour, 
ed bill of exchange or cheque.” Now if we 
were to proceed on the line of interpreta- 
tion suggested by the learned Advocate- 
General, then we will have to apply the 
word acceptor to cheques, while in the case 
of cheques there could hardly have been 
any question of aooeptanoe within the 
contemplation of the Legislature Similar 
wording ooours in other seotions as well, 
ior mstanoe, ssotion 99 says.- "When a 
prom,sso.y note or a bill of exchange has 
been dishonoured by non-acceptance or non- 
payment, the holder may cause suoh dis- 
honour to be noted by a Notary Public upon 
the instrument; surely the Legislature could 
not have intended non-acceptance to be 
applicable to promissory notes and not to 
bills of exchange, although that will be the 
result of the order in wbioh the words 
are allocated. I think the difficulty suggest- 
ed by the arguments on behalf of the 
respondent may be met at least in two 
ways Seotion 30 lays down that a drawee 
is liable to compensate the holder in oas e 
of dishonour, provided due notioe of die- 
honour has been given as provided by the 
Act. Then section 93 says that in oase 
of non-acceptance or non-payment of 
a promissory note, bill of exchange or 
oheque the holder must give notioe that 
the 'nstrument has been dishonoured. I 
take it that what the Lsgislature meant was 
that notioe of dishonour should bs given 
either of non-acceptance or non-paymsnt 
whichever may be the case in the transac¬ 
tion in question. Then section 91 la yg 
down that suoh notioe must be given within 
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a reasonable time after dishonour. Seotion 
93 indicates the parties to whom notioe is 
to be given in oases where there is 
a succession of indorsers. But seotion 30 
is speoihoally applicable to the case of a 
drawer, and that read with seotion 94 would 
be sufficient, so far as the liability of the 
drawer is oonoerned, to show that notice 
dishonour is to be given in reasonable 
time. But it seems to me to be quite 
reasonable on tho other hand to go further 
and say that seotions 91, 9 2 and 93 were 
intended to be applicable to a bill payable 
demand. It is quite true that the law 
does not require that in oase of suoh bills 
there should be a presentment for aooept- 
anos. But if the drawee of a bill payable 
on demand refused to aooept it, its praoti- 
oal effeot is refusal to pay and beoomes 
dishonour by non-payment. That is to say, 
there is nothing in law whioh precludes a 
bill payable on demand being presented 
for aooeptanos, although that may not be 
neoessary. ^ The word ‘aooeptanoa’ is not de- 
ned but acceptor’ v: the drawee becomes 
t ie aooeptor when be has signed his assent 
upon the bill The English Statute, Bills 
of Exohange Aot, defines aooeptanoe as the 
signification by tho drawee of his assent 
to the order of the drawer. That is olearly 
what is implied in the definition of the 
word receptor in the Negotiable Instruments 
Aot, and I do not see why it should not 
apply as muoh to a bill payable on 
demand as to a bill payable after sight 
or on a fixed date. Seotion 18 of the English 
Aot says that a bill may be accepted when 
it is overdue. That would apply as well 
fco a bill payable on demand as to a bill 
payable after sight. Seotion 30 of the 
same Aot corroborates this interpretation, 
it says that in the case of a bill payable 
after sight presentment for aooeptanoe is 
neoessary in order to fix the maturity of 
the instrument, but in no other oase is 
presentment for aooeptanoe neoessary in 
order to render liable any party to the 
bill. That implies that there may be pre¬ 
sentment for aooeptanoe of a bill payable 
on demand although it is not reqaired by 
the law. The Negotiable Instruments Aot 
do93 not expressly lay down that bills 
payable on demini or bills oth9r than those 
payable after sight need not be presented 
for payment. Bat this undoubtedly followed 
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from sections 61 and 64 whioh desoribe 
the bills that are required to be presented 
for payment or acceptance. 

I am fortified in my interpretation of the 
Aot with respect to this matter by a deoi- 
eion of the Bombay High Court in Ram 
Ravii Jambhekar v. Pralhaddos Subkam (0. 

That was a case of a bill payable after 
a 6xed date, but it wa9 presented for ac- 
oeptanoe before the expiry of that date 
although the Negotiable Instruments Aot 
does not contemplate such presentment. 

The drawee refused to accept the bill and 
it was never presented for payment after¬ 
wards. It was held that there was a gond 
oause of aotion and the learned Judges 
observe at pages 141 and 142 that although 
the law docs rot require presentment for 
aoeeptanoo of a bill payable after a fixed 
date before suoh date has arrived, yet under 
the English Law it was not only allowable 
but was strongly advisable to do so, and 
that the Negotiable Instruments Aot made 
no alteration in that respeot. They point 
out that presentment for aooeptanoe must 
always and in every oa9e preoede present¬ 
ment for payment, and that the drawer of 
a bill oontraots that whenever a bill is duly 
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presented, it will, subject to the piovisions 
of eeotion 63, be aooepted. Then they say 
when it is dishonoured by non-aooeptanoe, 
as well a9 when it is dishonoured by non¬ 
payment, the provisions of Chapter VIII 
(in whioh sections 91 to 94 ooour) oome 
into play. They point out: ‘It is true that 
there is no explioit declaration of the 
law upon this subjeot as in section 43 of 
the English Aot. But tfce whole scope and 
tenor of Chapter VIII of the Indian Aot 
appear to contemplate the same result as 
is there deolared to follow from non accept¬ 
ance.’ I may also refer to a ruling of 
the Calcutta High Court in Jeetun hall v. 
Sheo Churn (2), which was before the passing 
of the Negotiable Instruments Aot. U 
shows that the provisions of the Negotiable 
Instruments Aot are really based on the 
principles of the English Common Law re¬ 
lating to mercantile instruments, and there 
oan be no dcubt whatever that, as pointed 
out there, the law has always been both 
in England and in India that there must be 

(1) 20 B. 133: 10 Ind. Dec. (n. s.) 647. 

(2) 2 W. R. 214. 


dishonour and notice of dishonour given within 
reasonable time in order to sustain an aotion 
against the drawee or any other holder of 
the bill. 

The appeal of the 1st defendant must, 
therefore, be allowed and the deoree of the 
Subordinate Judge as against him will be 
set aside and the suit against him dis¬ 
missed with costs here and ip the Court 
below. 

Oldfield, J—I agree with ray learned 
brother’s decision on the questions of fact 
and of law. 

As regards the latter I wish to add 
only that the law of negotiable instruments 
is, as it ha9 been described, cosmopolitan: 
and in the present oase, where we have no 
speoial considerations arising with reference 
to the circumstances of Indian business we 
are justified in endeavouring to read the 
Statute, if it is possible to do so, conformably 
to the provisions of the English Law, whioh 
follows the general commercial law of 
the rest of the world. There is no dispute 
that under the English Law the argument 
of the learned Advooate-General would be 
ab-olutely unsustainable, and a reference to 
the Bills of Exchange Aot is suffijient to 
show that. In those oirourastanoes it is our 
duty to scrutinize the language used in the 
Negotiable Instruments Aot most carefully, 
and I am glad to be able to hold that the 
refusal to pay referred to in section 92 
includes the refusal to accept such as is 
contemplated in section 91, which is a 
possible, though not an invariable or ob¬ 
ligatory, preliminary to payment, being 
demanded at all. That is shortly the 
ground on whioh I agree with my learned 


brother. 
m C P. 


Appeal allowed. 
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Mr. Justioe Stuart. 
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versus 

Messrs. FORD and MacDONALD and 
COMPANY, Ltd.—Plaintiffs 
Respondents. 

Accounts, settled, re-opening of—Fraud, proof of--* 
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Error,whether ground for re-opening accounts—Principal 
<lU r (u J €nt Agent, duty of—Suit by principal for 
account of profits earned by agent out of rival business , 

°f—Limitation 

Act (IX oj 1903;, Sch. I, Arts. 62, 90. 

As the law on the question of re-opening settled 
accounts is not contained in any Indian legislative 
enactment, the guiding principles of English law 
must bo applied, whereby a Court, will re-open an 
account only where the accounts are shown to be 
erroneous to a considerable extent both in amount 
and the number of items, or where fiduciary relations 
exist and a less considerable number of errors is 
shown, or where the fiduciary relation exists and one 
or more fraudulent omissions or insertions in the 
account are shown, [p. 375, col. 2; p. 376, col. 1 ] 

A firm instituted a suit against its former a-ent 
(a) to re-open a settled account, and (b) for an 
account of the profits which the defendant had made 
in a business similar to that of the plaintiff firm 

nlalnCffT ^ the <lofon,la, ; t * 11 appeared that the 
plaintiff firm were engaged in an extensive brick¬ 
making business, and had employed the defendant 
as one of their agents in charge of an agency After 
very many years' service, they discovered that the 
defendant was interested in, if not the actual proprie¬ 
tor of, a brick-making business at a place some 5 or 6 
miles from where the firm’s agency was located 
and which in some respects, was adverse to the 
interests of the firm. His services were accordingly 
dispensed with but, before he made over clmr^of 
the agency, a settlement took place between himself 
and an accredited representative of the firm an 
entry being made in the ledgei that the accounts 
had been checked and the cash balance found 
correct. Charge was then made over on that date of 
the stock and cash in hand, the entry being signed 
by the defendant and the representative of the firm 
Subsequently, the firm instituted the present suit.' 
Ihe trial Court dismissed the suit. The lower 
Appellate Court however, decreed the re-opening of 
the account, and for a rendition of accounts of the 
defendant s business, holding that in at least five 
instances fraud had been established against the 
defendant, and that in one instance an error of verv 

ffigh C3: rtan06 Wt,S ShOWD - ° n *0 tho 

Ueld (1) that there was no legal justification for 
the finding of fraud, inasmuch as no specific instance 
. of fraud had been alleged in tho plaint and tlm 
finding was based on a superficial investigation and 
oithor on no evidence or on a careless view of the evi- 
dence; [p. 376, col. ]; p. 377, cols. 1 & 2. p 378 col I 1 

(2) that, therefore, the claim for re-openin'“ft ^ 
accounts was not sustainable; [p. 378, col. 1.] 

(3) that as regards the claim for rendition nf tu 
accounts of the defendant’s business the "dt w 

governed by either Article 62 or Article 90 of H 19 
First Schedule to the Limitation Act, and not having 
been brought within the period proscribed therein it 
was barred by limitation (p. 378, col.2; p. 379 , 7 

It is the duty of an agent not merely to do nnfL; J 
to injure the interests of his principal but to do a M 
m his power to fnrther them, and, therefore not to 

place himself in a position in which hi* ! 

might!* adverse to those of his principal, [p 37 s* 


Second appeal from a decree of the Seoond 
Additional Judge, Aligarh. 

G W. Billon , Satya Chondra Mukcrn 
and Girdhari Lai Agarwala , for the Appel, 
lant. 

Dr Surenbi Nath Sen and Mr. Purshotlam 
Idas Tandon, for the Respondents. 

JUDGMENT. 

Waish, J.—This was a suit brought by a 
hrm, Messrs. Ford and MacDonald and Co., 
Utd., against their former agent Puran Mai 
and another man Badri Prasad who is not 
before us. The plaintiff Company is now 
a limited liability Company. It was for- 
raerly a firm of considerable standing and 
carried on an extensive business, a large 
portion of which was devoted to the mak- 
ing and selling of brioks. Whde it remain- 
ed in its original form as a firm and for 
some two years after the formation of the 
limited Company, the present appellant, 
who was sued by the plaintiff Company, 
was their agent to manage the Saharanpur 
branch and others. There were in addi- 
tion to the agenoies committed to his 
ciarge other agenoies, Badri Prasad being 
the agent for the Agra branch whioh inoluded 
a sub-agency at Muttra. The defendant 
1 uran Mai worked for this firm for very 
many years, and it is Dot unimportant, 
having regard to the charges now made 
against him, to bear in mind that he was 
given, according to the evidence in the 
case, a pretty free hand and 1 apparently 
during a long period of service gave satis¬ 
faction We mention that fact because we 
think that amidst the difficulties of ascer¬ 
taining the exact truth with regard to 
each item in the books, perhaps sufficient 
importance has not been given to the fact 
that Puran Mai was left very much with 
a free hand, the result of that policy 
being not, of oourse, to entitle a man to rob 
his principal, but, on the other hand, 
necessarily to result in a somewhat less 
exact and preoise method of recording his 
transactions. Mr. Parry, who was at the 
material time a principal of the firm, or 
direotor of the Company, and who is now 
Municipal Engineer at Cawnpur, gave evi¬ 
dence in the oase and said that Puran 
Mai left the employment of the firm in 
December 1913 by mntnal consent, largely 
on aooonnt of the firm having discovered 
at some prior date Paran Mai’s connection 
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with, if not proprietorship of, a briok- 
making business in Bindraban, whiob is 
some six or seven miles from Muttra and 
whioh oould hardly fail in some respects 
to be adverse to the interests of his em¬ 
ployers who were largely oonoerned in the 
hriok-making business What he said was: — 
*‘We were annoyed with Puran Mai on his 
working a briok kiln at another plaoe, 
probably at Bindraban, and so we dis¬ 
pensed with his servioes. We did not 
dismiss him. The work at Delhi agenoy 
was oomplete or nearly so and we oould 
not find work for Puran Mai at another 
agenoy. That was also one of the reasons 
of his servioes being dispensed with.” 
When Puran Mai left, the accounts up to 
that date between his principals and himself 
were necessarily considerable and the oourse 
of business had oovered a considerable 
period. At that date, a settlement took 
plaoe between Puran Mai himself and 
an accredited representative of the firm. 
It (yas not drawn up in any formal docu¬ 
ment but an entry was made in the 
ledger, whioh we have seen, stating that the 
accounts have been checked and the cash 
balar.oe in hand is ascertained and found 
oorreot. The oharge was made over on 
that date with stook and Rs. 9-b-9 in cash, 
some of whioh was noted to consist of 
bad coins. These entries in the ledger were 
signed by Puran Mai on his own behalf 
and Mr. Lanebury on behalf of the plaint¬ 
iff firm; inasmuch as no oiher interview 
took plaoe at whioh any suggested settle¬ 
ment was attempted, we are satisfied that 
this was, as it has been called, a settle- 
raent of accounts stated between the parties 
finally settling their respective claims up 
to that date, with the exception of a pri¬ 
vate aooount or bonus aooount in the form 
of commission whioh Puran Mai had 
against his employers. In respeot to this 
latter transaction, Puran Mai was eventually 
driven to bring a suit in the year 1914. 
and he claimed in that suit Rs. 40,000 
and the claim was compromised at a 
sum of Rs. ‘20,000. It is not without 
bearing upon the general aspeots of the 
oase that, although the plaintiffs Counsel 
was justified in saying that the plaintiffs 
were not bound to bring a oross-olaim 
or a oross-suit to ajsert the olaim that 
they are now making, nonetheless they 


refrained from doing so. Subsequently, a 
parson of the name of Manphul appeared 
upon the scene as a kind of expert, or 
private detective, and entered the employ¬ 
ment of the firm after having been un- 
su 3393sfu 1 ly prosecuted by them through 
Puran Mai, and it is largely the result 
of his industry that the plaintiff Company, 
the leading members of whioh had been 
replaced by some other persons who had 
taken an interest in the Company, filed 
this suit claiming against the two defend¬ 
ants, the present appellant and his oo- 
defendant Badri Prasad, (a) to re open the 
settled aojounts, and (fr> an aooount of 
profits whioh Puran Mai had been making 
in a separate briok making business of 
his own at B ndraban, whioh Mr. Parry 
has mentioned as the oause of the deter¬ 
mination of his agency. The first Court 
dismissed the plaintiffs’ olaim with a 
certain amount of contempt. On appeal 
the lower Appellate Court has deoread 
again it both defendants the reopening of 
their accounts with the plaintiff firm, 
obviously leading to a very serious and 
elaborate enquiry, and also a rendition of 
aooount as against Puran Mai of the briok- 
miking business at Bindrabin. Tae ques¬ 
tion we have to deoide is, whether 

these decisions or either of them is 

right The judgment of the learned Dis¬ 
trict Judge has been defended by the 
plaintiffs’ Counsel, Mr. Bradley, who argued 
his case with great ability and gave us 
every assistance in the investigation of 
this troublesome matter. As we have 

stated, the olaim consisted of two per¬ 

fectly distinot oauses of aotion. The first 
oause of aotion was sought to be establish¬ 
ed by six speoifio items which have been 
dealt with by the lower Appellate Court, being 
instances of cases in which it is alleged 
that it oan now be shown that Puran 
Mai, to put the matter plainly, robbed 

his employers. In five of those instances 
the learned Judge has held that dear 
oases of fraud have been established. 
With regard to the sixth he has oome 
to the conclusion that an error of very 
great importance is shown. 

The law on the question of re-opening 
settled accounts is not contained in India 
in any express enactment. Applying the 
ordinary rule, we have, therefore, to as- 



r 7 


INDIAN CASES. 

PCRAN MAI. V. FOBD AND MACDONALD & CO., LTD. 


[1919 


certain as best we can what are the 
gaidiDg principles of the English Law upon 
the question which is generally considered 

— r , be the te9t eqaity ’ iostioe and 
good conscience. The leading ease upon 

the subject appeals to be Williamson v 

fhl r“ii I n deo,ded by the Master of 
the Rolls Sir George Jessel, in 1877, and the 

rule applicable to this class of oases and 

which we propose to apply i n t bi, appeal 

IS stated in these words: “Where you show 

a Single fraudulent entry in the case of 

persons occupying the position of principal 

the r “"l ‘ L” r tn,5te0 Snd Cestui tr ™‘. 
the Court has actually opened an account 

extending over a greater number of years 

than a ma ° h lqn ^ Period 

than the account I have before me 1 

mean 'n tne case of AHfer V v . AUf 

ore L „ d Cottenha “- We. there- 

fore have this as a sort of guide with- 

out laying down any general rule, because 
every case must depend on its 0 wn cir- 
cumstances, that where the accounts have 
been shown to be erroneous to a consider- 
le extent both in amount and in the 
number of items or where fiduciary re- 
lations exist and a less considerable num¬ 
ber of errors are shown or where the 
fiduciary relation exists and one or 
more fraudulent omissions or insertions in 
the account are shown, there the Court 
opens (be account and does not merely 
surcharge and falsify. ' So far as India 
19 Concerned, that authority has been 
adopted by the Bombay High Court in the 

c k2, ('a r ,bo ' 7 Sha Nagar ^ 

fe ", ' ' d W , e ^CP 4 ‘bat as being 

the law governing the Courts in India 
Personally I would myself have thrown 
out a greater pirt of this suit, if not the 

7"‘ .'a’ en ‘' rety . “Pen the grounds laid 

down ,n tho judgment of Lord Westbury in 

no etT 0 " l H ' ,Kburv (4 >- 'bet substantially 
attempt was made in the plaint to 

spec y ary single instance upon which the 

pla.nhffs relied for opening up the whr] e 

account. It is perfectly irue ibat the burden 

of requiring the plaintiffs to do that lies on 

(«8>9Ch D.5 29 ,. 60 L. J. CL. Wl37L .,“ 

60 E 1 ll eVi. 1 ° av ' 35J; 17 L - J - ch - SP; 11 Jar. 981, 

C3; . l U 71; 6 Ind. Dec (n*. s ) 5! 

t,, 3| 


the defendant, and in this oase the defendant 
did not exero.se the right which he bad. But 
norethelees the Court cannot escape its own 
duty by the negleot of the parties and in 

7 T 'f w ’ at any rate in a suit of this 
character rothing can illustrate more 

forcibly, than the difficulty which we have 

ourselves experienced in hearing the appeal, 

the necessity of insisting upon Iho plaintiff 
making clear, both to the Court and his 
opponent, all the preoise matters relied upon. 
Not a single instance of the speoifio fraud 
eventually found by the lower Appellato 
ourt m this case is alleged with any approach 
to specification or any approximation to 
precision or acouraoy in the plaint, and 
the earned Judge of the lower Appellate 
Court has, on a good deal of plausible 
suggestion, whioh after all was really based 
on a superficial investigation, fonnd these 
hve specific cases of fraud without, in our 
opinion, any legal jnstifioation for such 
boding The fundamental defeot whioh runs 
through the learned Judge’s oonsideratio*of 
the case- 1 may note here that Mr. Bradley 
rightly urged upon ns that we had no 
r'g o interfere, and we do not propose to 
interfere, with any speoifio findings of faot 
arrived at by the learned Judge if they 
a.e supported by any evidence-is that be 
overlooked the admitted faot whioh was 
common ground throughout the oase that 
tbe accounts under enquiry had been 
? U mi e to a systematic acd periodical audit 
by one of the employees of tho plaintiff 
Company and also the whole aoocnnt had 

1D , e orc ^ ,nar y wa y of business firms been 
aodifed from time to time by a firm 

or professional aoconntant*. Neither of tbe 

an i ors was called to explain how these 
ma erp which the learned Judgre has found 

Were eoe1 ^ 9 riaot:cfd npon the firm, 
escape the observation of the auditors 
erase ves. In most, if Dot all, of the impor- 
an oap ea we have investigated the entries 
ln , . G ^oks. They contain anditors’ checks, 
w oi pnd ns to think that they had been 
proper y vocched in the pre3Pnoe of the andi- 
ors. No material vouchers have bren 
prj need by tte plaintiff Company and no 

° V“ b^intiffs' employment, who 

oou throw any light npon these transaction! 
and was employed by them at the tims th y 

00 ^ aoe * was o*Had. The only person who 

°on be described as a member of the firaj 



Vol. LIIl 


INDIAN OASES. 



PCRAN MAL V. FORD AND MACDONALD CO., LTE 

and was put in the box is Mr. Parry, and 
his evidenoe as far as it went was in favour 
of the defendant. The whole oase seems to 
have been built up by the investigation of 
this expert detective, who had no first 
hand knowledge of the subjeot, with the 
addition of surmise and suspicion resulting, 
as is not unusually the case, in a good deal 
of misunderstanding and vague inference. 

The first case taken by the learned 
Judge, and as he candidly says in his 
judgment it was one whioh substantially 
influenced his mind in deciding at least one 
if net more than one of the other oases, 
was an alleged fraud by the defendant in 
wrongfully appropriating to himself a sum 
of Rs. 2,000. The highest at which this oase 
oan be put in fact against the defendant, 
and we are by no means satisfied that even 
this is shown by the books, but accepting 
the learned Judge’s finding upon it, is this 
that from the 8th of April 19.1 to the 
31st of May 1911 the defendant kept in 
his own possession and used for his own 
purpose a sum of Rs. 2,000 which belonged 
to his principals. Inasmuch as the whole 
of the working capital was floating and 
considerable oross accounts were carried 
on between the various branches, it is by 
no means clear that the principals were 
deprived of the benefit of this sum. But 
if they were, all they could possibly have 
lost was a sum of Rs. 23 calculated as 
interest at the rale of eight per oent. for 
the use of the money during that period. 
Inasmuch as this money was used, whe¬ 
ther rightly or wrongly, by Puran Mai at a 
time when hie principals were indebted to 
him in a sum of at least Rs. 10,000, if not 
considerably more, it is difficult to understand 
how anybody oould have convinced himself 
that this was a dear case of fraud. It 
does not bear a sointilla of fraudulent 
characteristic about it, and we do not agree 
with the view whioh Mr. Bradley pressed 
upon ns that the facte so stated would 
constitute an offence under the Penal Code. 

The next finding is even more lamentable, 
because the conclusion seems to have been 
arrived at by an extremely careless view 
of the material evidenoe on the point. In the 
account whioh the plaintiffs seeks to re-open 
was alleged to be a debt due to the firm 
from a man named Karehra of Rs. 230. 
This debt was the balance of an aooount 


earlier in date, shown to be due from the 
man in September 1912. The account, as 
we have said, was closed in December 1913. 

It was, therefore, necessary to show jf this, 
as the learned Judge has said, were a clear 
oase of fraud, that the Rs. 230 had been 
paid to Puran Mai and that when he oarried 
it forward as a debt due to the firm he 
knew that the debtor had discharged it 
before September 1913. There is not a 
scrap of evidenoe upon the point. Ihe 
man went into the box and told the story, 
whioh we have no right either to believe 
or disbelieve and whioh the learned Judge 
aooepted, that he had at some time or 
another worked off this Rs. 230 with 
Puran Mai in labour. If that is true, it 
was a very improper proceeding on the 
part of Puran Mai, but it ought to have 
been obvious that if it took place after 
December 1913 it could have no bearing 
upon the aooount. Nobody condescended 
to ask him the question when the work 
was done in payment of this aooount, and 
it is entirely consistent with the evidenoe 
in the oase that it was done in the year 
1914 or even later. That being so, the oase 
of fraud wholly breaks down. 

As to the third item it is sufficient to 
say that it is not shown that the payment 
in question, namely Rs. 200, was not mis¬ 
appropriated by Badri Prasad if by any- 
body and the respondents’ Counsel had to 
admit that the learned Judge himself had 
oome to a finding on this point, namely, 
that the money was restored after nine 
months, without ary evidenoe to justify it. 
It is clear that the learned Judge did not 
investigate this oase. 

In the fourth oase a sum of Rs. 637 is 
alleged to have been paid in advance to 
a contractor. The learned Judge did not 
trouble to investigate whether a youoher 
existed for this payment although in faot 
it must have been vouched by the auditors, 
butfurther than that the learned Judge merely 
oame to the same conclusion that either 
the defendant or somebody else must have 
received the money. Upon such a conclu¬ 
sion as this no charge of fraud uan be held 
to be established. 

In the fifth case, whioh is a small item and 
in whioh the defendant is supposed to hive 
supplied fl mr to his friends at the expense of 
his principals, it is sufficient to say that thq 
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Earned Jndge assumes, we have little 
doobt, beoaase of the adverse 1 “ 6 

whioh he has arrived at the ? dmgs at 

of the ease, that the defendant had 'L S fact 
done so. There is really not A fa fc 

W a rt h h e y s 0£ t^ 6 t name fraud 6 

Ihe sixth item is held by fU j ^ 

Judge ,o be a serious error D ® iearDed 
been an error in the account we /r 
called upon to decide one way * °, 0t 

other; but if it be one it L ? tbe 

the Agra agency for which Ba^ri Tra'ad 
wou.d be answerable and not this deW 

So lar as I am oonoerned r 

oharges having whoJiy broken down llhonld 
id any event have been prepared W* * 

a mistake of this kind as one of littl 
no importance. Certainly there is nn ^ °k 

ground as justifies the re-ononi f 8u , oh 
aooount within the rule of IV ir °* 1 10 

Barbour (1). in our opinion, the “Jr 
re-opening accounts fails and f n /l 

plaintiffs have also failed f 0 Lit ” ^ 

oase for surcharging the defendant with^ * 
specific item. This portion of th« 7 

be dismissed with costs. ® 8U,t mU8fc 

We now oome to the second 

action, which from the legal pointTview 
has given us a little trouble As f hi 
already stated, the defendant 'in so 1 b 
or another, the faoie are not at !n , ^ 
found but the substanoe is not 11 dearly 

the defendant, beoame interested 'in”? not 
a proprietor of, a brick.making a '■ * 1 

Bindraban ana ran this conlurreutly Tith 

the agency which he was carrying on f 
the Plaint, fis, 80 near to Muttra tha) . f " 

18 impossible lor anybody to n, 

“• — r M l rf 7.LT2 

MaoDonald and Oo„ Ltd To 7 
the matter plainly Messrs. Ford and Mac 

5-w-m£ 

soale and it was the duty of the defendant 
as agent, not merely to do nothing to injure 
the interests of the firm, but to do all i„ h 
power to further them, and, therefore not to 
place himself in a position in which his 
inteieats might be adverse It 
bhvious that wilh a ^ 
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belonging to the defendant at Bindraban in 

the same district where prices would.no 
doubt, rule at the same rate, an order for 

and L a L ,VIn s£ t ddr688£d ‘° h, ' m at Mattr * 

-luttra might quite easily have been forward- 
ed to and executed by his brick-making 
business at Bindraban. It is not necessary 
for us to look outside the provisions of the 
section. We think that that section made 

him hold any peonmary advantage whioh he 
foTThl r ° m fif the c Bl , r ; drab,ul briok business 

nd M “"' *’" d - “*"■ 

, In .Jh’s respeot we agree with the lower 
Appellate Oonrt. The question whioh has 
given ns trouble has been whether this really 
gwes the plaintiffs any cause of aotion and 
justifies ns ,n ordering an account of that 
business to be taken. We have come to the 
oondus'on that wbiohever way the thing is 

brought ’ f 6S ? Dt °' aim of tbe Plaintiffs, 
brought as and when it was, is barred by 

btatute and must be dismissed. It is dear 

law that the liability of an agent for a 

specific sum ,n his hands. such as pecuniary 
benefit mentioned by section 8S of the Indian 

stolet i h° r any L 0ther m0ney 0a ™‘ d »r 
i • , , y ^ im 10 b»s oapooily as agent and 

which the law makes him liable to pay over 
to bis employer, whether fraud enters into 
the cause of aotion or not, is money which 
could be, in ordinary common law Courts in 
Englard, recovered from theegent as money 
ad ard received to the nee of the principal, 
in this view of the oase Artide 62 of the 
Limitation Act applies, and the time within 
which the suit most be bronght begins to 

ed the .‘ ,me w b 0n the money is reoeiv 

n ' u , S n!i wa9 bronght on the 12th of 

December 1916 There is no evidence that 

y profit had been derived from this busi- 
ness within three years of that date. It is 
not always possible to state with mathemati- 
oal precision the preoise soientifio definition 
of an action of this kind. Tbe cause of 
aotion arises out of mixed considerations, and 
we are not prepared to say that it may not 

A °“ 8 , "* th ' n fbe definition contained in 
Artide 90 of the Limitation Aot. It may well 
be described as a suit by the principal against 
toe ageDt m respect of either misoonduot, or 
at any rate neglect of his master’s interests 
within the meaning of that Artide. As a 
matter of faot most aotions of this kind oan 
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probably be brought within at least two if 
not three of the definitions given in the 
very long schedule to thG Statute of Limi¬ 
tation. But this alternative does not assist 
the plaintiff*, and it is, therefore, immaterial 
whether the view which we prefer, namely, 
Artiole 62, or the view that Artiole 90 is 
applicable, he the oorreot view. In the oase 
of Artiole 90 the plaintiffs would have to 
sue within three years of the negleot or the 
misoonduot coming to their knowledge. 1 he 
notice of dismissal in this oase was given on 
the 12th of November 1913, more than three 
years before the institution of the suit. It is 
admitted by the only representative of the 
plaintiffs who was oalled that that notice was 
largely influenced by the knowledge of this 
business The action is also, therefore, barred 
by limitation under that artiole The appeal 
must be allowed and as regards the defend¬ 
ant the suit wholly dismissed here and below 
with oosts including in this Court fees on the 
higher scale. 

Stoart, J. — I have very little to add. I find 
that none cf the instances as established can 
bring the oase within the essential conditions 
laid down in Williamson v. Barbo'ir (1). 
The re opening of the aooount cannot be 
justified. I should have doubts, even if 
these instances had been established better 
than they were, whether they would be of 
sufficient importance to justify a re opening 
of an aooount which had baen dosed, in 
view of the faots that the members of the 
firm had had every opportunity of ascertain¬ 
ing the accuracy or inaoouracy of the entries, 
that the accounts had been audited by com¬ 
petent auditors, and that Puran Mai’s oonduot 
had not been criticised or made the sub¬ 
ject of complaint by any of the persons 
entrusted with the management until some 
period after he had severed his connection 
with the firm. With regard to the question 
of limitation in oonneotion wi h the profits 
of the Bindraban business, the learned Counsel 
for the respondents has brought to our notice 
the decision of their Lordships of the Privy 
Con noil in Asghar Ali Khan v. Khurshel Ali 
Khan (*) and cf a Benoh of the High Court 
of Caloutta in Shib Chandra Roy v. Chandra 
Narain Mukerjee (6.L In the Privy 

(5) 24 A. 27; 28 I A. 227 (P- C.); 3 Bom. L. It. 576; 

8 Sar. P. C. J. 142. 

(6) 82 0. 719; 1 C. L. J. 232. 
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Counail oase their Lordships have found 
that Artiole 89 applied to a suit brougnt 
by one brother against anocner brother in 
respsot of old aooounts oonneoted with 
profits of joint family property. They held 
that each brother was an agent of the 
other brother and applying Artiole b9 in 
a suit for aooount of profits reoeived, they 
found that money was moveable property 
within the meaning of the Artiole. In the 
second oase it was also clear that the 
amount had been reoeived by an agent on 
behalf of his principal, for his principal 
and in the name of his principal, and 
adopting the same view that money was 
moveable property, a Benoh of the High 
Court of Caloutta applied the same Artiole. 
But here the oase is very different. If 
Puran Mai had reoeived the profits of the 
Bindraban business as agent for Messrs. 
Ford and MacDonald A Co., Ltd., Artiole 89 
would undoubtedly apply, out here the 
oase is that he was working againsc tne in¬ 
terests of Messrs. Ford and MacDonald A Co , 
Ltd., and Messrs Ford and MacDonvld A Co , 
Ltd , in preference to suing him for damages 
have chosen to claim under the provisions of 
section 8b of the Trusts Aot the profits 
whioh he may have made in tne business. 
I do not see how by any possible reasoning 
the profits of the Bindraban business oould 
be considered to be moveable property re¬ 
oeived by Puran Mai on bbhalf of Messrs. 
Ford and MacDonald A Co, Ltd. iho9e 
profits were not reoeived by Puran Mai 
for Messrs. Ford and MaoDonalu’s use within 
the meaning of the word in English Law, 
for they were not reoeived on their aooount. 
Therefore, it is established ttiat Article 89 
would not apply in this oase. It is not of 
importance whether Artiole o2 or Artiole 
90 applies. One must apply and under 
either this portion of the suit is barred 
by limitation. I agree with the decision 
that the appeal must be allowed and the 
suit against Puran Mai dismissed with 

C09t8. 

By jhe Couit —We allow the appeal, set 
aside the deoree of the v^ourt below and 
dismiss the plaintiffs’ suit a* agaiust Puran 
Mai with oosts here and below. Costs in 
this Court will include fees on the higher 
soale. 


Appeal allowed. 
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madras high court 

Civil Appeal No. 122 cp 1918. 
Febrnary 26, 1919. 

Present: Sir John Wallis, Kt , Chief 

M/ Jn8tic€ Sir Aylin- Kt 

MALLAMPALLI 80MAT7A asp a*™ 

Plaintiffs—Appellantj 




versus 

MALLAMPALLI ANNAPURNA MMA 

—Defendant — Respovni-vr 

Specific Relief Act (l 0 f 1877) 10 ’ j 

ad } °pt ** U P by widow in ^ 

Jor declaration that Will i< , t * • bj reie \^ncr 

ability of. ' ' ^ enntne i maintain- 

Where a Hindu widow c e ts „n „ 

° f «- r 

, 7 0 , 3S 

Siccpada l enkataramana y Sreevada n 

lakshmamma ,12 lud On* i7A -j- 

W. N. 194, nit followed!' ' M ’ ° 92; < ,91I > 2 M. 
Appeal against the decree of the Snh 

R lief a“" r Th e B ° ti0n ff ° f U ’ e Speoifi ° 

Betting np ihe Willlfv ^ widnw ’ 8 

Bnt P eed i9 to 0 (l e°p ball HT ^ *° 

hia right Th*« -t. - at 0nce e9tab ii^h 
viitnallv ^ deolaration would 

oonte^Ue WiR^He ri * ht *° 

h-l’a^ Th- ^ ^ 

rs £ 

Padmanabjudu v. i.dLltlt '' "''*■ 

Section « tfTht'so^ 6 
the Present See S re “p®* 

»>en a V. Sreeparfa R amalahhmamma'2) 

JUDGMENT. 

.,, „ ^ this o j so 
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AliDUL AZIZ V. BIBI TAUfilOUNNISSA. 

ba n be . en dl ^M from in Padmanabjudu 

! nT M ( > ’ Whi ° h 1 Prefer follow. 

«on in th. b f a,?ree W, ' th ‘ he ° b9erva - 

of the 6peci6o Relief Act does not anthome 

8n ’ h a suit as this. The effect of the 
Widows setting up a W|I , • • , 

P 0 wer to adopt is. in my „**„?* h £ 

challenge the absolute right of the plaintiff 

her and . ° D her dea ‘ h ff be 9arri ™° 

, ( ■ e .° nrert r hin >. i" the language 

into an h ■ &W * frcm an be,r apparent 

into an beir-presumptive. The rule that 

bv the "\ , « r Wil1 n0t er ‘ t0 *-tain a suit 

by the plaintiff for a declaration that he 

is Li earer rever9icn0 f ‘ban the defendant 

hat ’ T n ’ y °. P ' ni0n - b8Eed on the view 

hat f uch a suit does not come within 

the teru, f seo(ion 42 bnt on the MM]#d 

j t )' ; < ’ e c the Conrt in the eieroise of 
its discretion under the section, and has 
been so treated by Lord Parker of Wadding. 

SOnh (q X Si ” gh v - Pardi * Caravan 

to id (3 ' • Wb6re 8 Wil1 f?'™* aathor.ty 
to adopt is being set up by a widow, it 

settled 6 * 5 ! 611 * * ha * tbe dnestion shonld be 
the h 'I °" Ce ' and not °P 0n nntil 

snif c. 6 \ eV * d8noe ha9 d,9a PPeared, and a 
aa in fl* 30 1 *1 * ns may, therefore, be regarded 
as in the nature of a suit quia timet. I would 

W , 8 appeal, reverse the deoree, and 
emand the suit for disposal according to law. 
Dc9ts to abidp. 

9 ^ ree in the order pro- 

r- t an a er ^ to w y opinion expressed in 
/ oamnnobhjudu v. Buchamma (1) 
m. c. p. 

Appeal allowed. 

M ( V f fi J 7 nt !-°« 8 - 4 ^ : ™ C. 510; 4 P. L. W. 5?; 34 

27 c’ L* to T ' 3,: 16 A L - J - G, J 7 L - I46s 

9Q Bom 1 R ; VV - N * 4?6 « M. W. N. 323; 

U Bom ’ L ‘ R -09: 45 I. A. 21 (P. C.). 


PATNA HIGH COURT. 

Appeal from Appellate Order No. 22 ok 1919. 

Jane 26, 1919. 

Present: — Mr. Josfcioe Atkinson. 

‘ ioilch ABDUL AZIZ and others— 

JcDGAIE ni DEBTORS-- A PPELLANT3 

t enus 

Musammat BIBI TAUHIDUNNISSA— 

r u P EC£ *£e-holder— Respondent. 

Landlord and tenant—Co^harer landlord teelciny 
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to recover rent of more holdings than one in one suit 
without joining co-sharers-Decree, whether tent device 

_ Execution of rent decree—Tenant, whether can object 

to sale of holding on ground oj non-transferability. 


Where a plaintiff sues as a co-slmrer proprietor to 
i*ecover in one suit his share of the rent of uioio 
holdings than one without joining his other co-shaiers 
as parties to the suit, the decree obtained by him in 
such a suit is a money decree and not a rent 
decree, [p. 381, col 1.] 

A tenant is entitled to assert in execution proceed¬ 
ings the right that the landlord is not entitled to bring 
a holding to sale in pursuance of a rent decree, if the 
holding is not transferable, [p. 382, col. 1 ] 

Appeal from a decision of the District 
Judge, Patna, dated the 2nd Deoember 1918. 

Mr. Sd. Alohd. Hajiz, for the Appellants. 

Mr. Sd. Mohd. Tahir, for the Respondent. 

JUDGMENT. —This miscellaneous appeal 
oomes before me from the decision of the 
District Judge of Patna, dated the 2nd 
Deoember 1918. 

The plaintiff sues as a oo-sharer proprie¬ 
tor to recover in one suit his share of the 
rent of more than one holding without 
joining his other oo sharers as parties to 
the suit. 

The tenant against whom the decree 
has been obtained eontendp, first, that the 
decree so obtained is not a rent decree 
in the ordinary acceptation of the term 
as understood and defined by the Bengal 
Tenanoy Aot, but that it is merely a money 
decree, and that consequently in the exe¬ 
cution of such decree the plaintiff as a 
oo sharer proprietor is not entitled to bring 
the holding to sale in respeot of such 
decree. Seoondly, it is contended by the 
tenant by way of petition against the sale 
of the holding in execution proceedings, 
that the holding being non transferable 
by oustom the tenant is entitled to pro¬ 
hibit the landlord from selling the same 
without the tonant’s consent, if the hold¬ 
ing is brought to 6alo in execution of a 
rent decree. 

The learned Munsif found in favour of 
the respective contentions put forward on be¬ 
half of the tenant, and struok off the 
execution proceedings. On the other hand 
the learned District Judge took a contrary 
view and held that thoagh the desreo that 
was obtained was strictly speaking a money 
decree, tbit yet as it was a decree between 
two persons occupying the position of 
landlord and tenant, the tenant was de¬ 


barred from raising as against the land¬ 
lord the contention that the holding could 
not be sold by reason of there being no oustom 
in favour of transferability, and the learned 
Judge, therefore, directed that the execution 
proceeding should proceed. In my opinion 
the learned Judge wa9 clearly wrong in 
the conclusion at which ho arrived. 

It is established by a long and consis¬ 
tent line of authority that where a land¬ 
lord seeks to recover in one suit the rent 
of more than one holding, a deoree so ob 
taiued in such suit is a money deoree and 
not a rent deoree, and this is so in oases 
where a landlord as a oo sharer seeks to 
recover in one suit his shares of the rent 
of more than one holding, without joining 
his co-sharer proprietors as parties to the 
suit. All the oases are collected in Mr. 
Sen’s Book on Bengal Tenanoy Act, page 602. 
In all there are some 12 or 15 authorities 
in support of the contention put forward 
by the defendant. The following authorities 
may be referred to: — 

Hridaynath Das Chmvdhry v. Krishna 
Prasad Sircar (1), Baikanta Nath Roy v. 
Thakur Debf-ndro Nath Saht (2), Bipra Das 
Dey v. Rajaram Bandopadhya ' v 3) and Rash- 
inohini Dasi v. Debendra Nath Singha (4). 

Accordingly in my opinion the decree 
that was obtained by the plaintiff in this 
suit was not a rent deoree, but a money 
decree; and the faot that the oo-sharer 
proprietors of the plaintiff were not joined 
as parties to the proceedings, in my 
opinion, negatives the possibility of the 
decree that was obtaiaeJ by the plaintiff 
being a rent decree. 

The question remains to be considered whe¬ 
ther the defendant as a tenant is entitled to 
objeot to the landlord selling the hold¬ 
ings in respect of which a deoree for 
rent was obtained, on the ground that 
the holdings were not transferable by 
oustom. 

This proposition has been considered 
three times in this High Court sinoe its 
constitution and the point now urged 
before mi seems amply covered by authority. 
Toe 0198 reported as Macpherson v. D?bi 

(1) 31 C. 238; 11 C. W. N. 407; G C. L J. 153. 

(1) 11 C. W. N. 676. 

(.i) 3 In.l. Cas. 306, 33 C. 765; 13 C. W. Nb 656. 

{i) 13 I ml. Cas. 601; 16 C. W. N. 395. 
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ZfZ La \ i5) i9 aD authority 

that a tenant in execution proceedings is 

entitled to assert the right that the land- 

lord is not entitled to bring a holdtg 

f the hl Par8Uan0e ° f 3 rent 

tenanf- h ° l? 8 ' s not transferable. A 
tenants right of occupation of a non 

ransferabie bolding is merely a personal 

right whioh a tenant is entitled to assert 

as against h,s landlord, and a landlord 
has a corresponding right as .T- 

*- ■■ » Sb.*’ " 

Xss*" b ’ 

The oases reported as ilacpherson y Debi 
Bkuskan Lai (5) wis followed in a Ia'er 

z: r ( e 6 3 ) orte i a ’ v. ja : 

Jena tbj. Tue ease reported as Ualha 

* > tT Jena i6) » stated to be 

distinguishable by reason of the faot that 

. was a decision upon tbs oonstraeUon 

of the transfer section of the Orissa 

-Tenancy Act; but a perusal of that ec 

t'hTt W H° • Sh ° W tha ‘ the Principle o[ 

that deoision equally applies f n « 
under the Bengal Tenanoy Aot where holT 

cided^ in at the ;tie3 ^ t0 ba foa “d'de- 

oiaea in the oa9es reported as / ■ 

Kunwari v. Palaknath (7). Therefore l 
am satisfied on authority that the leaded 
District Judge was wrong and that tl, 
decision of the learned Munsif was right 
The plaintiffs are only entitled to a 
money deoree and are not entitled by virtue 
° f , tkat * a3t to br ‘ng the holding to sale- 

and if the deoree be a rent defre-> the 

the 1 *1 ‘f nint ;s er *bitied as agiinst 

the landlord to assert that the hnH 

cannot be sold by re^n of thTfae t °at 
it 18 non-transferable. 6 

Accordingly I reverse the order of n, 
learned District Judge and I direct th J 
the execution proceeding bs 
and I award three gold Jw/ oo ts ' 

against the respondents. fci 3 

Order reversed. 
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ALLAHABAD HIGH COURT 

Second Civil Apt-e* l No. 737 of 1917 

July H, 1919. 

Present: Justice Sir P. 0. Banerji, Kt „ and 

Mr. Justice Wallaoh. 

Musammat LADD ) BEGAM-Plaintiff 

— Appellant 

versus 

JAMAL UDDIN— Defendant_ 

T . Respondent. 

Where moveables are enfriisfn,! „ 
the condition that they will 1 * 7 peV80n 0,1 

L l ' : r V”f"b-' , a ta jem»d P °- 

iSf? - - 

moveables, or i n tho nlto r th * roturn of the 
commences to 1 f 0 a,te ™ at >™. for their value, 

under Article 40 ,,f i'J* 1 ! \° < J ate ° f such refusal 

Act. [p 383 eel I.] Cd "' U ' t0 tbe b imitation 

Dif, 8 '- 3 ^, o PPe o agaiDst f be deoision of the 
1917 6 Jnd88 ’ Bareil,y ’ d ated the 28th March 


(5) 42 Ind. Cas. 33; 2 P. L. J. 530 
(6; 61 Ind. Cas. 139; 4 P. L J 294 
w (7) 33 lad. Ca, 937; 1 P.'ifAs* 3 P. L . 


w, 


Mr. P. L. banerii, f or the Appellant. 

Dr. 5. M. Sulaiman, for the Respondent. 

thi J 8 L a UGM fn T '~ The euit oat of whfoh 

nlai„Bff Pea haS ariS6D Was brought by the 
husband f* 8 ' 6 br °‘ her 0f ber deceased 

nrolrt f ° r . r60 r ery of oertaiD moveable 
thererf y tu 1D i^ be a * t0 rnati9e for the value 
her hL Th8 Pla,Dt ‘ ff ’ 8 allegation was that 

her husbanu d.ed on the 22nd of March 

‘ I '., and hat 0D ‘hat date she handed 

dlfe ^V?" 88 etaimed by her to the 
defendant for safe custody, as she was a 

* u • a PP ear s that she was prosecuted 
or having poisoned the wife of the defend- 

tro aD 4 . T 9 OODV, °ted and sentenced to 
transportation for life. This sentence she 

is now serving. Her brother on her behalf 
sent a notice to the defendant in May 
AyAJ de “anding the articles bat as they 
were not returned and the defendant denied 
a e had received them l the present 
suit was instituted. The Court of first 
instance found in favour of the plaintiff 
and decreed the claim. Upon appeal the 
learned Jadge did not go i D to the merits. 

1 be oase on the face of it was not a very 
probable one. There was no writing as 
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to the receipt of the artiol99 by the defend¬ 
ant and if it is true that they were 
handed over to the defendant and the 
litter, as alleged, falsely got up the 
criminal case and implioated her in oonneotion 
with the death of his wife, it is some¬ 
what strange that no claim was advanoed 
until nearly three years after the date of 
her oonviotion. However, as we have said 
above, the learned Judge did not go into 
the merits of the oxie. He dismissed it 
on the ground of limitation. He holds 
that according to the allegation of the 
plaintiff’s witnesses the articles were to be 
returned upon the expiry of the period of 
the plaintiff’s idlat, that that period expired 
on the 1st of August 1D11 and that the 
suit was instituted after three years from 
that date. The learned Judge was of 
opinion that Article 115 of the First Sche¬ 
dule to the Limitation Aot was applicable 
to the oase. He did not find that the 
evidence of the plaintiff’s witnesses was 
true but he apparently dejided the 9uit 
upon a mere hypothetical oa9e. In our 
opinion the artiole applicable is Article 49, 
which provides for a suit for specific move- 
able property or for compensation for 
wrongfully detaining it. The present suit 
is for speoific moveable property aud in 
the alternative for compensation for wrong¬ 
fully detaining it. The period of limita¬ 
tion ii three years to be computed from 
the date when the property was wrongfully 
taken or when the detainer’s possession 
beoame unlawful. In the present oase, 
according to the plaintiff’s allegation, the 
property was not wrongfully taken but it 
is said that the defendant detained it and 
his possession has thus become unlawful. 
The mere fact that the artioles were not 
delivered back upon the expiry of the 
period of iddat did not, in our opinion, 
make his possession unlawful, unless a 
demand was made and he refused to oomply 
with it. This was the view taken by the 
Madras High Court in the oase of Oopala- 
sami Iyer v. Subramania Sastri (1). That 
ruling was approved of by a learned Judge 
of this Court in Singer Manufacturing 
Company v. E. Felyun (2). The ground, 

(1) 12 lucl Oas. 207; 35 M. 636; 10 M. L. T. 572; 
(1911) 2 M. \V. N.190; 22 M. L. J. 152. 

(2) 27 Ind. Cas. 637| 13 A L. J. 81. 


therefore, upon which the suit has been 
dismissed is untenable. We allow the 
appeal, set aside the deoree of the Court 
below, and as that Court has decided the 
suit on a preliminary point we remand 
the oase under Order XLI, rule 23, of the 
Code of Civil Procedure with directions to 
re-admit it under its origiual number in 
the register and to dispose of it on the merits. 
Costs hitherto will be oosts in the oause 
and the oosts in this Court will inolude 
fees on the higher scale. 

Case remanded. 


PaTNA HIGH CO CRT. 

Miscellaneous Appeal No. 115 of 1919. 

Civil Rule No. 122 ok 1919. 

July b, 1919. 

Present :—Mr. Justioe Das. 

MEGHU SINGH and otheks — Petitioners 

versus 

BASUDEVA JHA and other*—Opposite 

PaKI'Y. 

Civil Procedure Code (Act V of 190-V, s. 47, O. XXI, 
r. 97 —Execution of decree — Application by auction- 
purchaser for recovery of possession as against prior 
auction-purchaser, nature of — Appeal, whether lies 
— Appeal, second, maintainability of. 

Au application by an auction-purchaser, alleging 
that lie was obstructed by the opposite party in 
obtaining possession of the property purchased by 
him, on the ground that the latter was a prior auction- 
purchaser, and praying that ho might be put in 
possession, is an application under Order XXI, rule 
y7, of the Civil Procedure Code and not under section 
47 of the Code. [p. 384, col. 2.] 

An order made under Order XXI, rule 97, of the 
Civil Procedure Code is not appealable to the District 
Court and is consequently not open to second 
appoal. [p. 384, col. i.] 

Appeal from a decision of the District 
Judge, Darbhanga. 

Messrs. Purnendu Narain Singh and 
Murari Prosad, for the Petitioners. 

Mr. Lakshmi Kant Jha t for the Opposite 
Party. 

JUDGMENT.—These analogous matters 
oome before me from the judgment of the 
District Judge of Darbhanga and arise out 
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of a proceeding instated by the appellants 
for delivery of possession. It is a matter of 
aispute^ between the parties whether the 
application of the appellants was an applioa. 
tion under section 47 of the Civil Procedure 

Order vv, an ap P lioa t>°e under 

der XXI, rule 97, Civil Procedure Code. 

™ “.•Pefc-t™ UDder Order XXI, 
9 ^’ Oiyil Procedure Code, then it is 
conceded that there was no appeal to the 
ower Appellate Court and consequently 
there is no second appeal to this Coart. 


* v 


for Th fh f ‘ ’ S ° fa « aa they are material 
for the purpose of these matters, are as 

follows There was a decree against the 

respondents and in execution of tha? 

decree the appellants purchased the holding 

wb.oh was of the judgment debtors. Thl 

appellants went to take possession of the 

property purchased by them, when they 

were resisted by the respondents before me 

who claim to he the prior purchasers of 

OwingT fhis Tt ‘ h f. j Dd «ment-debtors 
uwing to this obstruction the appellants 

presented a petition before the learned 
Muns.f stating that they had been obstructed 
by the respondents and asking for posses- 
Sion to be made over to them. 

It is true that the appellants did not 
describe their application as an application 
either under section 47 of the Code or an 
application under Order XXI, rule 97, but 
it is pointed out that if they were making 
an application under Order XXI, rule 97 
the allegations would have been exactly^ 
the same. Upon the presentation of this 

CourTlnd 0 L°d T P ° rideDt9 ° ame before tbe 

Court and filed two petitions objecting to 
thq deputation of the Naxir. Upon this the 
Court treated the appellants’ petition as 
a petition under Order XXI, rule 9/ 

Ord P e r r Xxf ^ the matter 

Order XXI rule 97. No objection was 
taken to this procedure by the appellants. 

t T h« d° “if*”® i° the <,on °losion that 
the deoree obtained against the judgment- 

debtors was a money deoree and thft the 

respondents were the prior purchasers of 

the property. Accordingly the Court of 

urst metanoe dismissed the annollan* > 
application altogether. appellants 

The appellants appealed to th« 

«lme ell t a o te th° Urt ' T he l0W6r Appellate Court 
tame to the conclusion that there was no 


right of appeal at all from an order 

ral 6 9e 97 ,n Th apphoa ‘ io ° nnd er Order XXI, 

. i, ? 6 l9arDed Vakil appearing on 

that the an r ” I 8 "" 019 “ ‘ h '' 9 °° art °° ntenda 

that the application was not an application 
under Order XXC at all but under .eotlon 2. 
L , “Pmmn that this contention must be 

overruled, bscause, in my opinion, they never 
bjeoted to the procedure adopted by the 
Couit or first instance when the application 

must P f ll' n .°u tbe , ir behalf - Therefore.it 

Court rT ^ U n ° ap P aal ‘ha 

that ih I 6 9 a f ned Vakil - however, argues 

dee ded th«° Wer i PP ? te Coartabo ‘ lld ^ve 

taTned bv t q h“ 6 u". ^ the d90r " p b- 

a rent d * Mahara i a of Darbhanga was 

in* to* d e °T °r a mop9 y deoree and in declin- 

f . d ? 0lde tha ‘ question it has deolioed 

JJ " 9d| otu°n which was vested in it by law 

with ttt er d 0 " 6 ’ th T Ooort 8h0Qld ^0 

Panned t n r i der ° nder 86011011 115 . Civil 
Procedure C° de . Xn my view the Co „ rt of 

first instance in an elaborate judgment came 

decree d ? that ‘ be de ° ree waa a money 

that th t^ DOt a - reDt deoree - Xt may be 
of Let ? 9,0n 18 erroneous, but the Court 
of first instance had jurisdiction to decide 
he questmn in, the way it did. It follows 

o nte f ? ,9 ‘ ri0t Jndge had 00 P°wer 

to interfere with that finding under any 

provision of the Code at all and, fn my opinion! 
order r D d° A° Wer t0 mterfere with the 

order reconled by the Court of first instance 

anneal In ” y ° piD '' 0D ’ th e aecond 

and the f B 3 i aD i. ma3t be d| emissed with costs 
also t /" 8 ob ‘ a, ned by the petitioner most 

Appeal dismissed ; Rule discharged. 
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DEBI SINGH V, EdPEROK. 

ALLAHABAD HIGH COURT. 

C uminal Appeal No. 519 ok 1^19. 

July 7, 1919. 

Present: —Mr. Justioe Piggott. 

DEBI SINGH— Accused—Appellant 

versus 

EMPEROR —Respondent. 

Evidence Act (l of 1872J, s. 33— Statement in civil 
suit, admissibility of, in criminal case between same 
parties ajter death of deponent. 

Accused, when defendant in a civil suit brought 
against him to recover a certain debt, produced a 
receipt purporting to have been signed by the 
plaintiff, showing that the debt had been discharged. 
The plaintiff was examined as a witness in the suit 
and he deposed that the receipt was a forgery. The 
prosecution of the accused was thereupon ordered, 
but before the trial came off the plaintiff died and 
his statement in the civil suit was admitted in 
evidence in the criminal case against the accused. 
Tho accused was convicted and the question in 
appeal before the High Court was, whether the 
statement of the deceased plaintiff was admissible 
in evidence and whether tho Court was justified in 
believing that statement: 

Held, that the statement had been rightly admitted; 
as the accused had an opportunity of cross-examining 
the deponent at the time the statement was made, 
and tho proceedings were between the same parties 
within tho meaning of the explanation to section 33 
of the Evidence Act, and that if the Court was 
satisfied on a review of the entire evidence that 
the deponent had spoken the truth, his statement 
in the civil suit was sufficient to prove that the 
receipt was a forgery. 

Criminal appeal again3t the order of 
the Se96ion9 Judge, Aligarh, dated the 30th 
April 1919. 

Messrs. N. G. Mu'.erii and Patina Lai, for 
the Appellant. 

The Government Pleader, for the Crown. 

JUDGMENT.—The ease against the ap¬ 
pellant, Debi Singh, wa9 that he produo- 
ed a reoeipt for the payment of a sum of 
Rs. 2,340, wbioh reoeipt purports on tho 
fane of it to have been signed by one 
Kishen Singh. This reoeipt was produc¬ 
ed before a Civil Court when Debi Singh 
was being sued for the recovery of a 
oertain debt, and his oase was that be 
had discharged that debt in its entirety 
by means of the payment evidenced by the 
reoeipt above mentioned. Kishen Singh 
was examined as a witness before the 
Civil Court and deposed that the reoeipt 
was a forgery. It so happened that Kishen 
Singh wa* dead bjfjre the appjllant 
oould be pat on his trial oa ths orimiual 
O'aaoga; bit I am satisfied that the stats- 

2 * 


ment of Kishen Singh made before the 
Civil Court has been rightly admitted in 
eviienoe. The appellant had an oppor¬ 
tunity of oross-examining Kishen Singh at 
that time and the proceedings were between 
the same parties within the meaning 
of the explanation to seotion 33 of the 
Indian Evidenoe Aot. The real question, 
therefore, is whether the Court below was 
justified in believing the sworn statement 
of Kishen Singh, to the effect that he 
had never signed this reoeipt. In the 
judgment under appeal the evidei.oe 
produced in the oase is set forth and dis* 
oussed in considerable defail. The learned 
Sessions Judge has pointed out that there 
is a suspioious mistake apparent on the 
face of the reoeipt itself and that there 
is a miss of oiroumstantial evidenoe tend¬ 
ing to show that Debi Singh oould not 
have paid a sum of Rs. 2,340 in oash to 
any one on the date given in the reoeipt. 
It has been contended before me in argu¬ 
ment that Debi Singh has really been 
oonvioted beoause he failed to prove affirma¬ 
tively the payment of the money in 
question, but this is not a oorreot view 
of the oase. The Court had before it 
the testimony of Kishen Singh, admissible 
under the provisions of the Indian Evidenoe 
Aot, as already noticed. That tes¬ 
timony was suffioient to prove that the 
reoeipt wa9 a forgery, if the Court was 
satisfied on a review of the entire evidenoe 
that Kishen Siogh had spoken the truth. 
The oiroum9tanoes relied upon in the 
judgment of the learned Sessions Judge 
ar?, in my opinion, very strong reasons in 
favour of believing Kishen Singh to have 
spoken the truth. I think the appellant 
was rightly oonvioted aud I dismiss his 
appeal. 

Appeal dismissed. 
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PATNA HIGH COURT. 

CRIMINAL Reference No. 27 OF 1919 

May 29, 1919. 

Present: Mr. Justice Atkinson and 
Mr. Justice Jwala Prasad. 

•SHI\ DUTT RAY—Petitioner 

versus 

Babu SATISH CHANDRA GHOSH 

—Respondent. 

^ en l a1 u Un ' C l pnl ? ict (IlIB - c of\88iJ, ss. 241, 

1 7 ,7 %W of Qiridih Municipality, r. 

1 * (2 -Building still below plinth level-Conviction 
jor contravention of rule, legality of. 

Accused was convicted under section 273 of the 
Bengal Municipal Act for having infringed clauses 

(Vridih M r “ ® ,8 rx f the , BlliIdin ff Regulations of the 
G.nd.h Mun^.pahty made under section 241 of the 

Act i he evidence for the prosecution showed that 

the accused had only laid the foundation a few feet 

below the ground level, the brickwork of which had 

not even reached the plinth level, and there was no 

evidence to show what kind of building the accused 

iWhe, ? > TfT*’ a , Dd Wheth0r main build 
Srr WOUlcl con ^ rav ene the clauses 
vlV‘?i for infringing which he had been con- 

/ ’ nor had t,ie Municipality taken steps to 

enforce the submission of a plan: ' P 

Held, that the conviction could not be maintained 
because there was in fact no building in existence 

won hi l' US w a whether and where the building 

would be erected, [p. 389, col. ].j 

Referenoe made u n der seotion 438. 
Criminal Prooedure Code, by the Jadioial 
Commissioner Ohota Nagpur, dated the 

23rd April 1919, ,n the following terms:- 
Ihe applicant has been convicted on 
a summary trial of an offence under the 

th» D8 K U ' » Pal , A0t for 00Dt ^vening 
the Building Regulations in force in the 

■ Municipality of Giridih and sentenced to 

pay a fine of Rs. 20. He has further 
been directed to comply with those re¬ 
gulations. He is a resident of Paohamba 

which isi now a portion of the Giridih 
Mnnioipality. 

"I have heard the Pleader for the appli 

oant and the Publio Proseoutor. The oon- 

viotion is valid if the Building Re ga l a . 

tions are in force in Paohamba but not 

otherwise. In my opinion they are not 

in foroe therein and accordingly I reoom- 

mend that the oooviotion and sentence be 
set aside. 

“The faots are briefly these 
In November 1902, Part VI of the 
MaoioipU Actwas exteodeJ to the Giridih 
Maaioipality by Notification No. 2703AI. 


not a part 

of Giridih. It is conceded on both sides 

that the Municipality of Giridih had baen 

in existence for many years before 1902, 

although the date when it was oreated is 
not in evidence. 

“On 20th May 1918 the Building Regula- 

tions with which we are now concerned and 

whioh had been framed by the Com- 

mission6rs under section 241 of the 

Municipal Aot reoeived the sanction of 

the Lnca 1 Government by Notification No. 
o754M. 

“Two days later, on 22nd May 1918, 

I aohamba was inoluded within the Giridih 
Municipality. By Notification No. 6867M. 
made under sub-section 2 of seotion 9A, 
the Local Government gave effect to 
the proposal of the Commissioners to in- 

Paoharaba with >n the limits of the 
Giridih Municipality The notification makes 
no mentiou of Part VI. 

It does not clearly appear whether be- 

ore the Building Regulations were 

adopted seotion 241 had been extended to 

the Giridih Municipality. Seotion 241, 

although occurring in Part Vi, nevertheless 

is required to be specially extended by 

sub seotion 4 and it would seem such 

speoial extension is neoessary before the 

Local Government may give its sanction 

to the proposed regulations under the sub- 
section. . * 

2. I will assume, as the contrary does 

not appear, that this seotion was specially 
extended. 

"At the time when the Building Regula- 
tiODs were adopted Paohamba was not a part 
ot the Municipality. The contention of 
the learned Publio Proseoutor is that these 
regulations automatically came into foroe 
when Paohamba was included. 

The introduction of Part VI cannot be 
considered as being a normal feature of 
a Municipality. Seotion 22C makes it very 
clear that Part VI is not to be extend- 
ed to a Municipality without the fullest 
formalities. The Giridih Municipality 
managed without Part VI for many years. 

When Part VI is introduced, it is not 
necessarily extanded to the whole of the 
Municipality. Even if it is in foroe, the 
Commissioners may take steps to exclude 
a portion of the Municipality from its 
operation under section 221. Part VI can 


w 
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only oome into foroe when the Commis¬ 
sioners have fully oonsidered not only 
whether they will resolve to introduce 
it at all but also to what particular 
places within the Municipality it shall 

apply. 

The adoption of the argument of the 
learned Public Prosecutor would foroe us 
to the conclusion that the Commissioners, 
when they discussed the matter of the 
introduction of the Part VI in the year 
1903, had under contemplation the exten¬ 
sion of the Aot sixteen years later to 
Paohamba and deoided amongst themselves 
that it would be well if Part VI were 
extended also to Paohamba and that the 
Local Government, when they sanctioned 
the proposal, had the same thing in mind. 
Such a view is artificial. 

In my opinion Part VI is not in force 
in Paohamba and I oonsider the oonviotion 
to be illegal.” 

Rule 13 of the Building Regulations 
published in the Behar and Orissa Gazette, 
dated 20th May 1918, runs as follows: — 

(1) Notwithstanding anything contained 
in these rules no building of any kind 
shall be ereoted within two feet of any 
public road, lane or drain, but, with 
the permission of the Commissioners at 
a meeting, platform or boundary walls 
may be raised under such conditions and 
restrictions as the Commissioners at a 
meeting may impose. 

(2) The distance between the perpendi¬ 
cular from the eaves of a bouse to the 
nearest boundary of the holding on which 
suoh house has been or is about to be 
ereoted must be at least three feet and 
such space must be kept free from all 
obstructions. Provided that the Com¬ 
missioners at a meeting shall have the 
power to exempt oases of hardship from 
the operation of this rule. 

The case was originally heard by Das, 
J., on the 15th May 1919, who in view 
of the importance of the question involv¬ 
ed referred it to a Divisional Bench. 

Mr, Yunus , for the Petitioner, amplified.the 
reasonings of the learned Judicial Com¬ 
missioner stated in his order of reference, 
quoted above. 

Mr. Manohar Lai (Assistant Government 
Advocate), on behalf of the Municipality, sub¬ 
mitted that at the time when the Paohamba 


area was added to the Municipality of 
Giridih under section 9 (c), the Building 
Regulations were already in foroe and 
by virtue of this inclusion the added area 
enjoyed the privileges available in the 
Municipality as well as became subjeot 
to all laws, rules, regulations, restrictions 
and liabilities whioh obtained in the larger 
municipality. 

The contention of the other side that 
under section 221 the Commissioners 
have never oonsidered that Paohamba 
shall be subjeot to the operation of the 
Part VI, and, therefore, of the Building 
Regulations, is not sound because the sec¬ 
tion plainly contemplates, first, the extension 
of the parts of the Aot referred to there¬ 
in and then an exclusion, if oonsidered 
necessary. Further there is no hardship 
to the petitioner because under section 9A 
he could have objected to the proposed 
annexation of Paohamba area. As he has 
not done so, he must submit to the laws 
that are in foroe in the Municipality of 
Giridih. 

[Their Lordships intimated that this 
point need not be pursued further but 
desired to know what evidence there was 
on the reoord to shew that the aooused 
had oonstruoted a building in contraven¬ 
tion of rule 13.] 

The rest of the argument being on faots 
is not material for this report. 

JUDGMENT. 

Jw al& Prasad, J.—This is a Reference by 
the Judicial Commissioner of Chota Nagpur 
under seotion 438 of the Code of Criminal 
Procedure, reoommending that the oonviotion 
of the aooused under seotion 273 of the 
Bengal Municipal Aot, III of 1884, by the 
Deputy Magistrate of Giridih by his judg¬ 
ment, dated the 10th February 1919, be 
se t aside. The reference is opposed by the 
learned Assistant Government Advocate. 

Mr. Yunus appears in support of the 
reference. The principal ground upon whioh 
the recommendation has been made by the 
learned Judicial Commissioner is that the 
place where t-he building in question is 
alleged to have been created by the aooused 
ig situate in a village called Paohamba 
adjoining the Giridih Municipality, to whioh 
the Building Regulations made by the 
Municipality of Giridih under seotion 241 

of the Bengal Municipal Aot, and sanctioned 
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by the Looal Government under clause 2 
the section, do not apply. This ground does 
not commend itself to us. The Municipality 

i ano j WaS oreated 80me time in the year 
J JU- and thereupon the Bengal Municipal 

Act, III of 1884, applied to and bad its 
effeot m tbe area declared to be within the 
Gindih Municipality by virtue of seotion 8 of 
tbe Aot. 

Under seotion 220 of the Aot the provisions 
of Fart \ I only apply to a Municipality when 
it is expressly extended thereto by tbe Looal 
Government in the manner provided by the 
suooeeding sections. In November 1902 
some time after the creation of the Giridih 
Municipality, Part VI of the Aot was 
extended to the Municipality by Notifioa- 
tion No. 2703 (ML This Part VI deals 
amongst other matters with rules relating 
to the erection and re ereotion of buildings 
within a Municipality. Seotion 241 in that 
part provides for rules to be made by 
Commissioners at a meeting to regulate 
the ereotion of houses, not being huts, within 
the Municipality in respect of all or any 
of the matters enumerated therein. For 
tbe first time oertain rules under this 
seotion were framed by tbe Giridih Muni- 
oipahty in the year 1918, which received 
the sanction of the Looal Government 
under snb seotion 2 of the section on the 
20th May 1918. Two days later, that is, 
on the 22nd May 1918, Paohamba was 
included within the Giridih Municipality by 
NotiBoation No. 6867 (M) madeand published 
under sub-seotion 2 of seotion 9 of the Aot. 
rrom the date of the aforesaid notiBoation 
the area included within what is called 
Paohamba village beoame part of the 
Gmd^ Municipality, and by virtue of 
section 9, clause ( c ), read with seotion 7 
the Bengal Municipal Aot applied in its 
entirety and with full force to the added 
area Paohamba from the said date. No 
doubt the Commissioners at a meeting are 
empowered to recommend to Government 
for excluding from a Municipality any 
local area comprised therein or to withdraw 
any Municipality, from the operation of the 
Aot; bat so long as this is not done, all 
the provisions of the entire Aot in force 
m a Municipality, at the time when its 
area is extended, apply to the newly added 
area. It has already baeu shown that Part 
V I aj well as the Building Regulations 


framed by the Giridih Municipality and 
sanctioned by the Looal Government under 
seotion 241 of the said part were in full 
force two days before Paohamba was inoluded 
within the Giridih Municipality and henoe 
they would apply to the added area 
raobamba, within the ambit of which the 
site on which the accused is said to have 
oommenced the ereotion of the building in 
question is situate. Under clause (3) of 
the section, the building rules and regu- 

omu D9 ,r a ° qU,red the foroe of law from the 
20th May 19i 5, when they received the 

sanction of the Local Government. The 

accused was amenable to and would have 

been liable for any contravention of the 

said rules in erecting the building in 

question. Had the reference rested solely 

upon the ground stated by the Judicial 

Commissioner, that Part VI or seotion 241 

did not apply to the added area Paohamba, 

we would have had no hesitation in rejecting 

and upholding the oonviotion of the 
accused by the Deputy Magistrate. 

It appears, however, that the accused 
commuted no offence at all under seotion 

• ,° i.! 0 ^e Magistrate has 

oonv.Ced him under rule 13, clauses 1 and 2 

of the Building Regulations published in the 

hLhar and Orissa Gazette, dated the 20th May 

Under clause 1 of that rule no building 
\ 3 P err ^'tted to be ereoted within two 
feet of a public road, lane or drain. 
Coder clause 2 the distance between the 
perpendicular from the eaves of a house 
to the nearest boundary of the holding on 
whioh such house has been or is about to be 
ereoted must be three feet and such place 

9 ^ ree from all obstructions. 

iNone of the olausea 1 and 2 of rule 13 

&PP y to the present case, as there is 
nothing to show that tbe accused in any 
way contravened the requirements of these 
olauses, inasmuoh as the building has not 
been constructed and there is no building 
io existence. The evidence on behalf of 
the prosecution shows that the accused had 
on y laid the foundation a few feet below 
the ground level, the brickwork of which 
had not even reached the plinth level. There 
is nothing to show on bshalf of the 
prosecution what kind of building the 
aocused was going to oonstruot aul whether 
tho main building would bs two feet from 
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the public roid, or where the eav33 of 
his house when ooaaplata wouli be situate, 
or whether a perpendioular from the eaves 
of that house would be situate within or 
beyond the prescribed limit of three feet from 
the road. There is no building at all at present 
in existence, nor is it known whether and 
where the actual building would be. It 
might be that the aooused would only 
oon 9 truot a chotera or plinth without any 
struoture upon it. The Municipality did 
not take steps to enforoe the submission 
of a plan by the acoused in order to see 
whether the proposed building would con¬ 
travene the provisions of Part VI or any 
of the rules and regulations framed under 
section 241. The prosecution wa" perhaps 
started a little too early and without any 
regard to the provisions of Part \ L of the 
Act. The aooused had no right to ereot 
any building without having obtamed 
sanction from the Municipality and without 
first having submitted a plan of the pro¬ 
posed house to the Municipality and if the 
Municipality had taken proper steps under 
the Aot, there would have been a possibili¬ 
ty of having from the aooused a pian of 
the house and to know exactly whether 
the aooused was going to centravene the 
provisions of the regulations in the oen- 
struotion of his house. As the matter stands 
at present, the aooused cannot be oonvioted. 
We have no doubt declared that Paohamba, 
where the site of the present proposed building 
is situate, is within the Municipality and is 
governed by Part VI and the Building 
Regulations framed under seotion 2 tl of 
the Aot, £0 that if the aooused in future 
contravenes the provisions of the said 
regulations or the Act in any way by 
building any house on the site in question 
or otherwise, he will be amenable to law. 

The recommendation of the Judicial 
Commissioner is aooepted and the aocased 
is acquitted. The fine, if already realised, 
must he refunded to the aooused. 

Atkinson, J.— I agree. 

Accused acquitted. 


CALCUTTA HIGH COURT. 

Criminal Rsvision No 15S of 1919. 

April 1, 1919. 

Prevent :—Mr. Justice Richardson and 
Ju-tioe Sir Syed Shamsul Huda, Kt. 

FONG RUN (KHUN) CHINAMAN— 

Petitioner 

versus 

EMPEROR-Opposite Party. 

Opium Act (7 of 1S78J, s. 9, cl*. (c\ (o )—Possession 
of railway receipt by consignee with knowledge that 
parcel contains opium, whether amounts to possession 
of opium —Importation of opium , tohat amounts to. 


A railway receipt which covered a parcel of 
opium was traced to the possession of the accused. 
There was also found in his possession a letter 
addressed to him advising him of the despatch of 
the parcel: 

Held ,« per Richardson, J ).-That as the accused knew 
that the parcel sent to him contained opium, the 
possession of the railway receipt constituted pos¬ 
session of the opium within the meaning of section 
9 of the Opium Act. [p. 390, col. 1.] 

Per Shamsul Huda, J.—That, although, under the 
circumstances of the case, it was doubtful whether 
the accused was guilty of the offence of possessing 
opium under clause c), he was clearly guilty of 
importing opium under clause (<?) of section 9 of the 
Opium Act- ^p 390, cols. 1 & 

Rule again it the order of the Chief Presi. 
denoy Magistrate, Calcutta, dated 17th 
February 1919. 


Mr. 0. R. Das (with him Babus Monmatha 
Nath Mookerjee and Narayan Chandra Kar), 
for the Petitioner. 

The Hon’ble the Advooate-General (with 
him Babu D. Sanyal ), for the Crown. 


JUDGMENT. 

Richardson, J.—The petitioner, Fong 

inn, has been oonvioted under section 9 
the Opium Aot (I of 1878) of being 
possession of contraband opium and 
utenoed to rigorous imprisonment for six 
mth*. A railway receipt was traoed to 
e possession of the petitioner which oovered 
paroel consigned to him by a oorrespond- 
t in A«sam A letter addressed to the 
titioner advising him of the despatoh of 
e paroel was recovered at the same time. 
, that letter the oontents of the paroel 
are described as " five numbers. ” The 
k roel was subsequently opened and found 
contain five seers of opium. The oiroum- 
anoes leave no room for doubt that the 
ititioner was trafficking in smuggle^ 

>ium. 
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It was held in Kashi Nath v. Emperor (l) 
<hat in each a case, the consignee knowing 
that the paroel had been sent to him and 
that it contained opium, the possession of 
the railway receipt constituted possession 
cf the opium within the meaning of 
section 9 of the Opium Act. That case was 
followed, though reluotantly, in Ashruf Ali 
v. Emperor (2) and we are bound by these 
decisions, unless we are able to hold, as the 
Court held in Bali Ohiran Ulukherjee v 

Emperor (3), that on the facts they are 
distinguishable. 

It is suggested here that because two 
daj 8 before ■ the railway reoeipt oame into 
the petitioner’s hands, the Police, aoting 
on information reoeived, had told the 
railway paroel olerk not to part with 
the paroel and had tied a pieoe of red 
tape round it and sealed it, therefore, the 
petitioner as holder of the receipt had 
no possession of the paroel. The precautions 
taken by the Police were intended merely to 
prevent delivery being given without their 
cognizance. At the time neither the Polioe 
nor the paroel olerk knew for certain 

what was in !he paroel. Nothing was done 
wbioh affeoted the legal rights of the 
parties or deprived the petitioner of posses¬ 
sion or right to possession under and by 
virtue of the receipt. His poeseseion con¬ 
tinued until the parcel was opened and the 
opium was eotually seized. That was after 
the receipt bad been obtained from the 

A * , • a it seems to me, 

do not justify a distinction being drawn 

between the present case and the cases to 
which 1 have referred. 

On that ground or on the ground suggest- 
ed by my learned brother that the peti- 
t’O.ner was at any rate guilty of importing 
opium in my opinion this is not a case 

m which we ought to interfere in revision 

aDd the Rule must be discharged. 

The petitioner must surrender to bis bail 

and undergo the unexpired portion of his 
imprisonment. 

6HAM8UL Huda, J_I fee l considerable 

doubt whether in the oiroumstanoes proved 

in thi 8 case the petitioner could be said 

to be in possession of opium within 

(II 32 C. 657; 9 C. W. N. 719; 2 Cr L tb0 

(2, 4 Ind Cas. 699; 36 C. 10 6; 14 C W N 233 
li Cr. L. J. 29. * VV * 233 J 

(3) 22 Ind. Cas 148; 41 C. 537; 18 C L I 514 . i« 

C, W. N. 309; 15 Cr. L. J. 4, ’ * 514 18 


meaning of section 9, clause (c), cf the 

♦ ia PlUa \- t - A0t ' lD my opinior * however, 
the petitioner was clearly guilty of import- 

»ng opium under olause (e> and might 
have been convicted of that offence. In 
the view I take I do not think that this is 
a ht oase for our interference in revision. 

I accordingly agree with my learned- bro¬ 
ther in discharging the Rule. 

Rule discharged. 


PATNA HIGH COURT. 

Criminal Revision No. 15 ok 1919. 

June 23, 1919. 
rresent: — Mr. Justioe Atkinson. 
BACHU BEHARI LAL— Petitioner 

versus 

EMPEROR— Opposite Party 

Criminal Procedure Code (Act V of 1 898 ) sit 195 

Ord7r Pe d Hal r° de ^ XLV ° f 18 4.«f4iC466- 

Onler directing prosecution for forgery, whether can 
be made against person not party to proceedina*— 
O/ence under , 466, Penal Code, whether included in 

what is Crtminal P '° CedurC C ° d e-Ju<litial proceeding, 

A plaintiff in a civil case sought to enforce a right 

by means of a forged deed. The Court sanctioned 

his prosecution for an offenco under section 209 of 

the Penal Code. Ho was tried and acquitted. An 

appeal was then made to the Sessions Judge who, 

pin port.ng to act under section 476 of the Criminal 

Procediire sanctioned the prosecution of the 

peritionermth.sease foran offence under section 

466 of the Penal Code. An application to revise 

High Court, and it was 

n a ’ •"f rnUch aSthe Petitioner was not 
a party to the civil suit out of which the original 

prosecution arose, the order was bad in law as made 
without jurisdiction: 

* h ® S ®® 9 i ons Ju<J ge was entitled, nnder 
section 476 of the Criminal Procedure Code, to direct 
the prosecution of the petitioner for forgery, irres. 
pective of the fact that he was not a party to the 
original proceedings, [p. 393, col. 2.] 

It was further contended that the Sessions Judge 
had no power to order the prosecution for an offence 
under section 466 of the Penal Code, because that 
sectionjs not specifically mentioned in section 195 
ot the Criminal Procedure Code: 

Held, that, inasmuch as section 195 of the Criminal 
Procedure Code confers jurisdiction to grant sanction 
to prosecute under section 463 of the Penal Code, 
and as the latter section, in its comprehensive and 
general terms, covers an act of a particular kind of 
forgery which may constitute a separate offence 
under the specifio enumeration of crimes provided 
tor by the Penal Code, the Sessions Judge had power 
to make the order, [p. 394, col. 1.1 
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Lastly, it was contendod that tho Sessions Judje 
had no right to exercise the powers vested in him l»y 
section 476 of tho Criminal Procedure Code, inas¬ 
much as tho matter out of which the prosecution 
arose did not come before him in tho course ot a 

judicial proceeding: 

Held, that as there was an appeal to the Sessions 
judcm from the order discharging tho original accused 
under section 204 of the Penal Code lawfully pro- 
sented to a proper Court and that Court was of 
opinion that the petitioner should be prosecuted, the 
Sessions Judge did have before him a judicial pro. 
ceeding in the course of which lie became acquainted 
with the facts as to the petitioner’s participation 
in the act of forgery, and that he dul not exceed his 
powers in making the order in question.Lp. 394, col. l.J 


Criminal revision against tho order of 
tbe Sessions Judge, Saran, dated the 7th 
May 1919, direotiug the prosecution ot 
the petitioner under section 476, Criminal 
Procedure Code, which was as follows: — 
“Heard argument on behalf of Baohu 

Bahari Lai. . _ . . , n „ 

“My order under section 4/o, Criminal 1 ro- 

oedure Code, has been opposed on three 

grounds:— . . 

“(1) that tbe proceedings in the course 

of whioh his alleged offence was brought 
to my notioe were not jndioial prooeedipgs; 

"(2) that Baobu Behari Lai not being a 
narty to the suit in connection with whioh 
the alleged forgery is said to have been 
committed, no orders oan be passed against him 
under section 476, Criminal Procedure Code; 

"(3) that on the merits the case is not a 
strong one and oonviotion is doubtful. 

“As regaids the first point, a petition had 
been filed before me on behalf of the 
complainant Gokal Singh .n a criminal 
oa=e agairst one Bali Ram Sahai asking 
m6 to set aside the order of discharge 
passed by the Deputy Magistrate m that 
case and to order a further enquiry. It 
waa in connection with those proceedings 
that the alleged offence was brought to my 

n0 “lTseems to me that there oan be no doubt 
that those proceedings before me were judical 
proceedings. I cannot imagine what else they 

was placed upon the definition 
of jndioial proceedings given in seotion • 

olanse (m). Criminal Prooednre Code and U 

was urged that I was not entitled to take 
evidenoe in the course of those proceeding , 
hence they were not indicia prooeadmgc 
However, this definition on the face <if t 
is not exhaustive and it shows that the 


words ‘judicial proceedings’ may also include 
proceedings in whioh evidenoe oannot be 
taken. Personally I see no reason to doubt 
that the proceedings before me were judioial 
proceedings within the ordinary meaning 
of tbe words. Moreover, the opinion ex¬ 
pressed in Sang ilia Pillai v. District 
Magistrate of Trichinopoly (l) supports my 

view. . . 

“As regards the seoond objection, there is 

no force in it. Seotion 195, olause (c), Criminal 

Procedure Code, shows that the sanction is 

neoessary in the case of certain offences 

of forgery that are committed by a party 

to a proceeding. In other words, persons 

who are not parties may be proseoated for 

each offenoes by a private parly without 

obtaining the sanotion of the Court. This 

does not mean that the Court itself can 

take no action under seotion 476, Criminal 

Procedure Code, against persons who are 

not parties to a oase and who commit such 

offerees. In fact the words when such 

offence has been committed by a party .to 

any proceeding,’ whioh are found in seotion 

195 Criminal Procedure C )de, have been 

expressly and purposely omitted from seotion 

476. 

“As regards tho third objection that the 
oase is not a strong one and the oonviotion 
j s unlikely, I find it hard to imagine how 
there oould be a stronger primo facie oase of 
forgery of a judicial record; Baohu Behari 

Lai must certainly stand his trial. 

“1 therefore, make my order absolute and 

I direct that Baohu Behari Lai, be pro¬ 
secuted for an offence under section 466, 
Indian Penal Code, (or for any other offence 
whioh the evidenoe may disolose) upon the 
grounds mentioned in my proceedings of 22nd 

April 1919. 

“Let the record with a list of prosecu¬ 
tion witnesses be sent to the Distriot 
Magistrate for favour of disposal either by 
himself or by some other Magistrate subordi¬ 
nate to him. 

“Let Baohu Behari Lai, who is present 
in Court, be released on bail of Bs. 300 for 
his appearance before the Distriot Magistrate 

when required.’’ 

Mr. S. P. Varmv, for the Petitioner. 

The Government Advocate, for th i Oppo¬ 
site Party. 


( 1 ) 25 M. 659; 2 NVeir 599, 
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and made without jurisdiotion. 

hree contentions were put forward for 
e rnrpose of impeaching the order of the 
J.h^May passed by the learned Session 


First, it is oontended that seotion 476 of 

the Code of Criminal Procedure incorporates f 
tT n,'“ / ,6 T 811 the Pnnvisione Hm“.a 

195 of “ft, q “n j° at,0D8 sreoi6 cd <n seotion 

That t S C ° dP ° f Procedure 

That is to say, that the reference by in 

corporation to section IQ'i in *• * ini' 
n.,- . , _ unoD J yo in eestion 47fi 

Cr.minal Procedure Code is rot i * 

ofPenoes in respect of which a Court 
r , d r . a PB T n ‘° be P rose °uted; but 

tions as 0 %^ ' be 

p«>ld“ g‘°mS 9 be^u. "Theriot 

onn ended that inasmuoh as the peti 

S ^ »>“sSe^- 

rs>^ .‘a --jsI-,- 

Code “ Sr 8e0t; ° n 466 ' ^ndirn Penal 

Two authorities are cited in supoirt of 
th.s contention, r.V, the rulings repute/ 
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as Jadunandan Singh v. Emperor (2) and 
Kallaru Rnmalingam , In re (3). It is perfect¬ 
ly true that these two decisions are au¬ 
thorities in favour of the contention put 
forward on behalf of the petitioner. Mr. 
Justice Mukerjee iu the case reported as 
Jadunandan Singh v. Emperor (2) gave an 
elaborate judgment, in which he enunciat¬ 
ed the principle that in construing seotion 
476 a Court in exeroising the powers con¬ 
ferred on it by that seotion must have 
regard to all the provisions and quali¬ 
fications specified in seotion 195 of the' 
Code of Criminal Procedure. 

If the ruling referred to was the governing 
authority determining the law in this Pro¬ 
vince, no doubt the petitioner would be 
entitled to succeed in the application which 
he has made before me. 

However, the ruling of Mr. Justice Muker¬ 
jee reported as Jadunandan Singh v. Em¬ 
peror (2) has been dissented from in this 
Court. My learned brother Mr. Justioe 
Mulliok, as a member of a Division Bench 
of this Court, has distinctly laid down in 
the case reported as Abdul Saltar v. Emperor 
(4) that seotion 476 merely for the sake of 
abbreviation incorporates seotion 195 of the 
Criminal Procedure Code within its terms 
qua the enumeration of offenoes only speci¬ 
fically mentioned in that seotion as offences 
under the Indian Penal Code in respect of 
which the persons authorised by seotion 
476 of the Criminal Procedure Code may 
direot the prosecution of a person guilty of 
aDy such offenoep. 

Apart from the two decisions to which I 
have referred reported as Jadunandan Singh 
V. Emperor (2) and Kallaru Ramalingam, 
In re (3), the weight of judioial 
authority seems to be in favour of the 
view of the ruling of the Division Benoh 
of this Court. It is quite erroneous for 
learned Counsel on behalf of the petitioner 
to state or argue, as he has done bafore 
me, that Mr. Justioe Mulliok failed to con¬ 
sider ihe importance and value of the 
judgments in the two reported oases which 

1 have mentioned. Mr. Justioe Mulliok was 
emphatically of opinion that the rulings in 

(2) 4 Ind. Cas. 710; 37 0. 250; 14 C. NT. N. 330; 10 

C. L. J. 664; 11 Cr. L. J 37. 

(3) 31 Ind. Cas. 653; 4'J M. 100; >8 M. L. T. 488; 

2 L. W. 1135; 16 Cr. L. J. 797. 

(4) 48 Ind. Cas. 894 ; (1918) Pat. 352; 20 Cr. L. J. 

94, 


Kallaru Ramalingam, In re (3) and Jadu¬ 
nandan Singh v. Emperor (2) were not accept¬ 
able or binding as a oorreot interpretation of 
the law in this Province; and ample authority 
will be found in support of the view of my 
learned brothers in the following reported 
oases, viz., Rajkumar Singh v. Emperor (5), 
Akhil Chandra Sen v. Queen Empress (6), 
Gang i Ram v. Emperor (7), Demi, In re (6) 
and Keshav Narayan Manol'tar , In re (9). 

Therefore, I hold that the first contention 
put forward by the petitioner is unmaintain¬ 
able and that the learned Judge w is entitled 
to direot his proseoution for forgery under 
section 476 irrespective of the faot 
that he was not a party to the proceedings 
in Suit No. 21 of 1915 instituted by G kal 
Singh against Balaram. 

The second argument addressed to me 
by Mr. Varma is clear IIis argument was 
that the learned Judge had no power 
under sootion 476 to direot the petitioner’s 
proseoution for an offence under section 466 
of the Indian Penal Code, inasmuch as 
section 46o is not speoifisally mentioned 
in section 195 of the Criminal Procedure 
Code. 

This point was suggested by the Court 
when petition of admission in this matter 
was made to a Division Benoh of this Court, 
and we allowed this point to be taken as an ad¬ 
ditional ground it) revision by the petitioner’s 
petition. 

I am satisfied, however, after oareful 
consideration of the matter that there is no 
substance in this objection. 

Section 195 oonfers jurisdiction upon a 
Court to grant sanction to prosecute for 
an offenoe under seotion 463 of the Indian 
Penal Code. Seotion 463 is the general 
seotion whioh defines what forgery is, and 
that seotion is oouohed in wide and com¬ 
prehensive terms and is intended, in ray 
opinion, to apply to all olasses and kinds of 
forgeries, howsoever committed. 

No doubt the offenoe oharged under 
seotion 466 against the petitioner is an offenoe 
of forgery of a Court record, a heinous 

(5) 37 Ind. Cas. 487; 1 P. L. J. 298; 18 Cr. L. J. 13"; 
3 P. L. W. 33. 

(6) 22 C. 1004; 11 Ind. Doc. (s. s.) 667. 

,7) 42 Ind. Cas. 927; 40 A. 24; 15 A. L J. 817; 19 
Cr. L. J. 15. 

. S) 18 B. 581; 9 Ind. Deo (N. s.) 896. 

»9) 17 Ind. Cas. 720; 13 Cr. L. J. 848; 14 Horn L. 
R. 958. 
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and grave crime. This section deals only 
with a particular kind of the general species 
o forgery specified in eeotion 463. It would be 
almost absurd to hold that section 463, which 
embraces all forgeries.is limited and restricted 
in its application so as to be inapplicable to 
the act of forgery committed within the mean- 
mg of seotion 466. The point, however, is not 
without authority, and I express my con- 
ourrenoe with the view of the lawstated in the 
oase reported as Queen-Empress v. Tulja (10) 
The Calcutta High Court has also taken 
the same view in the oase reported as 

ern Shah v. Eolahi Shah ( 11 ), and in both 

Uiese oases it has been held that seotion 4o3 
in its comprehensive and general terms 
oovers an aot of a particular kind of forgery 
whioh may constitute a separate, offence 
under the speoifio enumeration of orimes 
provided for by the Indian Penal Code. 

Therefore, I hold that on the second con¬ 
tention submitted the argument of the peti¬ 
tioner must fail. 

The third and last contention submitted 
for ray consideration was that Mr. Monahan 
had no right to exercise the powers vested 
in him under seotion 476 of the Code of 
Criminal Procedure, inasmuoh as the 
matter out of whioh this proseoution has 
arisen did not come before him in the course 
of a judicial proceeding. 

1 his contention is, in my opinion, absolute¬ 
ly unsustainable. 

Gokal Singh preferred an appeal from 
the order of the Deputy Magistrate dis¬ 
charging Balaram bahay of the offence with 
whioh he was charged under seotion 209 
In the oouise of that proceeding there was 
an appeal lawiully preferred to a proper 
Court; that Court was of opinion, in the 
oourse of that proceeding, that Balaram was 

D° fc u tbe person to be prosecuted, but that 
Baohu Behari Lai was. It would be 
impossible to hold in point of law or fact 
that the learned Judge did not become ao- 
quainted with the faots as to petitioner’s 
participation in the aot of forgery relied on 
to justify his proseoution in the oourse of a 
judicial proceeding. 

Accordingly I hold that the third argu- 
meet submitted on behalf of the petitioner is 
unsustainable in point of law, and [ aooord- 

(10; 12 B. 36; 6 Ind. Dec. (n. s.). 509. 

J.2fe0. 5 lnd,CaS * b79 ' 14 C - W.N. 479; 11 Cr. L. 


ingly rejeot this application and direot the 

proseoution of the petitioner do prooeed 
forthwith. ' 

The learned Government Advooate asks for 
costs; this application is refused. 

Application rejected. • 


ALLAHABAD HIGH COURT. 
Criminal Appeal No. 518 ok 1919. 

July 7, 1919. 

Present :—Mr. Justice Piggott. 
KADHE MAL —Appellant 

versus 

EMPEROR —Respondent 

Criminal Procedure Code (Act Fo/ 1898), s. 239— 
Joint trial of persons charged with attempting to use 
forged document and abetment of same, legality of. 

Where two persons are jointly concerned in the 
production in evidence of a forged document, and 
aro tried the one as the principal and the othor for 
abetment, the trials should be separate. The Court 
ought not, in such a case, to assume that the ovidence 
against the two accused is the same and that it 
must necessarily come to the same finding in the two 
cases, [p 395. col. 1.] 

Criminal appeal against the order of the 
Sessions Judge, Aligarh, dated the 30th 
April 1919. 

Messrs. S. G. Mukerjx and Panna Lai, for 
the Acoused. 

Mr. L. Af. Banerji (Government Pleader), 
for the Crown, 

JUDGMENT.—This appeal is closely 
oonneoted with another* whioh 1 have just 
disposed of, but the two cases differ in one 
essential point. In a certain oivil suit, in 
whioh one Debi Singh was being sued as a 
defendant for the recovery of a certain sum 
of money, Debi Singh produced in evidence a 
reoeipt purporting to have been given him 
by one Kishen Singh. The Civil Court de¬ 
cided against the genuineness of that reoeipt 
and eventually Debi SiDgb was put on his 
trial for having produced in evidence a forged 
document, knowing it to be forged, and 
Kadhe Mai was separately placed on his 
trial for abetment of the forgery and for 
having given false evidence before the Civil 
Court. The two accused persons were tried 
separately as required by the law, but in 


*See Debi Singh r. Emperor, 52 Ind. Cas. 385.— Ed. 
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reality there has been no separate trial. The 
learned Sessions Judge ooramenoes his judg* 
ment against Kadhe Mai with the remark 
that the reoeipt in question has already bten 
found to be a forged document in the trial of 
Dabi Singh He does not, of course, mean to 
say that this fact is oonolusive against Kadhe 
Mai, but he has assumed that the evidenoe 
against Kadhe Mai is the same as that 
against Debi Singh and that the same Court 
must neoessarily oome to the same finding in 
the two oases. Now Kishen Singh, whose 
signature appears on t ie reoeipt, had died 
before criminal procef dings were taken. 
The deposition which he had made at the 
civil tiial was admissible in evidence against 
Debi Singh but was not admissible against 
Kadhe Mai. If both the oases had been 
tried with the a d of a Jury, and Kadhe 
Mai’s case had oome before a different Jury, 
it would have been the duty of the Court to 
exclude from evidence the statement whioh 
Kishen Singh had made at the trial in the 
civil suit, and the Jury would have been 
apked to return a verdict as against Kadhe 
Mai on the evidenoe available after the ex¬ 
clusion of that deposition. In my opinion 
no Jury oould have returned a verdict of 
guilty without having before them the sworn 
testimony of Kishen Singh. As I have 
pointed out in my judgment on Ddbi Singh’s 
appeal, this sworn testimony is the decisive 
feature in the oa°e. The rest of the prose¬ 
cution evidenoe amounts to oiroumstantial 
evidenoe corroborating Kishen Singh’s 
statement aod warranting the Court in 
believing him to have spoken the truth. It 
is not, in my opinion, evidenoe suoh as to 
justify affirmatively the finding that the 
reoeipt in question is a forged doournent. It 
may be that Kadhe Mai has been unduly 
fortunate in the oiroumstanoes of his trial; 
but the law requires him to be trie ! sepa¬ 
rately from Debi Singh, and I cannot over* 
look the fact that the evidenoe against the 
two men is by no means the same. I aooept 
the appeal of Kadhe Mai, set aside the oon* 
viotion and sentenoe against him and direot 
that he be released. 

Accused released. 


PUNJAB CHIEF COURT. 
Criminal Apieal No. 747 op 1918. 

January 31, 1919. 

Present: — Mr. Justioe Chevis and 
Mr Justioe Abdul Raoof. 

H ARNAM SINGH -Convict - Appellant 

t ersus 

EMPEROR — Respondent. 

Penal Code (Act XLV of I860;, 34, Hl,3fi4, 

applicability oj—Robbery committed by four persons — 
Abetment—Death caused by one alone, whether probable 

consequence —Liability of others. 


A robbery was committed by 4 men: two, ono of 
whom was the accused, went from house to house 
bullying and ill-treating the inmates ami making 
them <dve up their valuables, while the other two 
kept guard on the house tops. Of- the latter pair 
one was armed with a gun which lie fired off 
several times, and towards the close of the affair 
when the villagers began to make it unpleasant for 
the robbers by stone throwing, he aimed at one of 
the villagers who took a prominent part in stono 
throwing, and shot and killed him. 'J he accused, 
having been convicted of murder, appealed to the 
Chief Court: 

Held, (1» that inasmuch as the fatal shot was 
fired bv one man alone, the accused could not be 
convicted of murder by reason of section 34, Indian 
Penal Code: Ip. 3*7, col l ] 

(2) that in order to apply section 111, Indian Penal 
Code, it must be found (■) that the appellant was an 
abettor of the robbery and (2) that the murder 
was a probable consequence of the abetment and was 
committed in pursuance of the conspiracy to commit 

the robbery; [p. 397, col. 2.J 

(3) that the appellant was one of the principals 
in the robbery and not merely an abettor; [p. 897, 

C °* 4 ) t h a t even assuming that he was an abettor, it. 
could not be said that murder was a probable con¬ 
sequence of the abetment to commit robbery; [p. 

397, col 2 ] , 

(5) that the accused was guilty of an ollenco under 

section 394, Indian Penal Code.[p. 398, col. 1.] 


Appe&l from 
Judge, Hisear, 
1 918, convicting 


the order of the Sessions 
dated the 2lst October 
the appellant. 


Mr. Onllu Ram, for the Appellant. 

Lala Mul Ohayid, R. S., for the Respondent. 


JUDGMENT.- The appellant Harnam 
Singh has been convicted of the murder 
of Umar Hyat and sentenced to death. 
The oa8e is before us on appeal, and 
also under section 374, Criminal Pro¬ 
cedure Code, for orders as to confirma¬ 
tion of the death sentenoe. 

The murder in question ooourred in the 
course of a robbery whioh took place in 
-the houses of Jainti, Santu and Ishari 
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at Badalgarh soon after sunset on the 
9th November 1917. The faots of the 
robbery are related at length in the 
judgment of the learned Sessions Judge, 
and it is unnecessary to repeat them in 
full detail here. Briefly it may be said 
that the robbery was committed by four 
men; two, one of whom is alleged to be 
the appellant, went from house to house, 
bullying and ill treating the inmates and 
making them give up their valuables, 
while the other two kept guard on the 
house tops. Of the latter pair one was 
armed with a gun, whioh he fired off 
several times, and towards the olose of 
the affair, when the villagers began to 
make it unpleasant for the robbers by 
throwing stones he aimed at Umar Hyat, 
who was taking a prominent part in the 
stone throwing, and shot and killed him. 
The robbers then made off with their 
booty. 

The manner in which the investigating 

Police oame to the conclusion that Haruam 

Singh was one of the robbers and arrested 

him in Caloutta in April 1918 is desorib- 

ed in the judgment of the learned Sessions 
Judge. 

That the robbery and the murder took 
plaoe as described by the witnesses is 
not denied, and the only question of fact 
arising tor decision in this appeal is 
whether it has been proved that the 
appellant is one of the four robbers. 

On this point the principal evidenoe is 
that of Lekhu, son of Jainti, Ganeshi, brother 
of Santu, Musammat Gangi, wife of Lekhu, 
and Musammat Rakhi, wife of Ishari, who 
all swear to the appellant as oi.e of the 
two who committed the aotual robbery 
while their two companions moanted guard 
on the house tops. There is reliable evi¬ 
denoe as to these four witnesses having 
pioked the appellant out of a group of 
men in the Hissar Jail in the presence 
of Rai Gopal Das, Treasury Officer. We 
see no reason whatever to suppose that 
the identification was not perfectly genuine 
It is urged that the Police may have 
allowed the witnesses opportunity of seeing 
the appellant before the identification 
parade took plaoe, or that the witnesses 
may have seen beforehand the other 
persons with whom the appellant was 
grouped. But if any tricks of this sort 


wera to be played, how ig it that Bara, 

Jainti and Santu were not also indnoed 

to identify the appellant? The robbsrs 

were in the houses of the witnesses for 

a considerable time, so we have no doubt 

that the witnesses had opportunity of 

noting their features, even though their 

faoes were partially covered as the wit- 
nesses admit. 

It might, of coarse, be urged that the 
appellant was pioked out because he happens 
to resemble one of the robbers, but there 
is other incriminating evidenoe. After 
Harnam Smgh was arrested, Karima was 
shut up with him in the lookup for the 
night, posing as a man arrested for cattle 
theft, and the next day Karima gave the 
Police information whioh led to the house 
of Kanshi gddsmith and of appellant’s 
wife and sister being searched. In posses¬ 
sion of Kanshi and the appellant’s sister were 
found ornaments which have been satis- 
faotorily identified as part of the loot. 
Kanshi Ram (P. W. No. 42), no doubt, claims 
t e ornaments found in his possession as 
his own, though he admits certain dealings 
with appellant’s father in the Diwali of 
1917. But Musammat Ratno, sister of the 
appellant (P. W. No 35), admits that she 
got the ornaments from her brother, and 
in the absenoe of any good evidence to 
shew that she has been ooeroed info 
giving this evidenoe, we decline to suppose 

that she is giving false evidence against 
her own brother. 

So we have not only identification by 

four of the victims of the robbery but 

also evidence proving his connection with 

part of the ornaments looted in the 
robbery. 

It is unnecessary now to dwell on the 
evidenoe of Karima and Sharfu. We may, 
however, remark that Karima's story of 
the booty having been divided in his 
presence and of his being told that it 
was Ptol-n property may easily be true, 
hut points strongly to his being an 
associate of the oulpri’s. Farther, accord- 
ing to his own shewing he withheld 

one of the real culprits 
when he first gave information to the 
Police, and he appears to us to be a man 
on whose uncorroborated evidenoe it would 
he dangerous to plaoe reliance. As to 
Sharfu all that his evidenoe prove* is that 
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about the time of the robbery he saw 
the appellant and two other Sikhs in 
Bananwali, a village a long way off from 
the soene of the robbery. 

The evidanoa of tha two defence wit¬ 
nesses is not worth oommant. We hold 
it dearly proved that the appellant is one 
of the four men who committed the robbery. 

Next ooQiss the question what offence 
he is guilty of. He was not the man 
who fired the gun and killed the deceas¬ 
ed. The learned Sessious Judge has ap¬ 
plied section 34 of the Indian Penal 
Code, but we are of opinion that this 
seotion is frequently misapplied and we 
do not oonsider it applicable to the pre¬ 
sent case. The section runs thus: When 

a criminal aot is done by several persons , 
in furtherance of the common intention 
of all, each of such persons is liable for 
that act in the same manner as if it 
were done by him alone.” Thus if two 
men were jointly to beat a man to death 
eaoh of the two would be liable, though 
he alone had not caused the death. But 
here there is no question of an aot causing 
death being done by several persons. The 
fatal shot was fired by one man alone, and if 
the appellant is to be oonvioted of the murder 
it must be not by reason of seotion 34, Indian 
Penal Cede, but as an abettor. We note that 
in many suoh oases the difficulty of fixing 
responsibility on to all the gang does not 
arise, because suoh robberies are often 
committed by gangs of 5 or more men, 
and then seotion 149 is applicable,—a seotion 
whioh goes muoh further than seotion 34, 
as it relates not merely to aots done in 
furtherance of the oommon objeot but 
also to suoh acts as the offenders knew 
to be likely to be committed in further¬ 
ance of that objeot. There is also seotion 
396, Indian Penal Code, whioh lays down 
that if any one of 5 or more daooits 
commits a murder in the course of the 
daooity, every one of the daooits may bo 
punished with death. Here, however, there 
were only four culprits, so neither seotion 
149 nor seotion 396 can be applied. 

The question remains whether the appel¬ 
lant is guilty of abetment of the murder. 
The appellant knew, of course, that one of 
his comrades was armed with a gun, and it 
must bs presumed that he kne>v, not 

inerely that the gun would be fired off 


to frighten the villagers, but that it might 
be used in case of necessity to effect the 
escape of the robbers by causing death. 
But there was presumably no intention 
formed beforehand of killing anybody. 
Several shots were fired, but seeing that 
only one at the very end of the affair 
took effect, it would appear that the ear¬ 
lier shots were not intended to hit. And 
the two robbers inside the house only 
inflicted simple hurts. So we can scarce¬ 
ly hold that the appellant instigated the 
fatal shot, or engaged in a conspiracy 
for it to be fired or aided the firing of 
that shot. On behalf of the Crown seotion 
111, Indian Penal Code, is quoted, and it is 
urged that the fatal shot was a probable 
oonsequenoe of the robbery. Section 111 
runs as follows: “When an aot is abetted 
and a different act is done, the abettor is 
liable for the aot done in the same 
manner and to the same extent as if 
he had directly abetted it: provided 
the aot done wa9 a probable conse¬ 
quence of the abetment, and was commit¬ 
ted under the influence of the instigation 
or with the aid or in pursuance of the con¬ 
spiracy whioh constituted the abetment.” 

So in order to apply seotion 111 to 
the present case we shall have to find (1) 
that the appellant was an abettor of the 
robbery, and (2) that the murder was a 
probable consequenoe of the abetment 
and was committed in pursuance of the 
oonspiraoy to oommit the robbery. 

Now the appellant was oue of the princi¬ 
pals to the robbery and not merely an abet¬ 
tor, and the seotion as formed and the 
illustrations whioh accompany it seem to 
point merely to abettors. But illustrations 
are not exhaustive, and it may be argued 
with some force that when two or more 
persons jointly oommit an offence each of 
them is not merely a principal, but i*» 
also an abettor of his companions since 
he is aiding them in the doing of the 
aot We need not, however, deoide this 
point, sinoe we are not prepared to hold 
that the murder was a probable oonse- 
quenoe of the abetment to commit robbery. 
When the chances are in favour of a 
certain event happening, then that event 
is probable; when the chances are against 
its happening, it is improbable. When tho 
ohauoes are eveo, we get the middle lin Q 
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between probability and improbability. 
Improbability, if inoreaeed to the extreme 
limit, beoomes impossibility; probability 
inareased to the limit beoomes certainty. 
The halfway line in neither probability 

nor improbability. Now in a robbery of this 

kind, when there is no previous enmity of 
any sort firearms are taken with the main 
objeot of frightening the villagers, and it 
is not the intention of the robbers to use 
the firearms with deadly effect, unless it 
shou d be neoessary to do so in order to 
effect their escape If the appellant and 
his comrades had been asked by a friftnd 
shortly before the robbery what were the 
odds on a murder being committed during 
the course of that robbery, we imagine that 
they would have said the odds were oaaimt 
anybody being killed. And we thin” 
such an answer would have been right. 
Many such robberies take place without any 
one being killed. We do not, however, mean 
to lay down any general rule as to pro¬ 
babilities in such oases, every 0 a Se must 
be judged as far as possible on its own 
merits. We oannot, therefore, uphold the 
oonviotion of murder by reason of section 

But seotion 394 is dearly applicable; this 
section provides that if aD y pereon jn 

committing robbery voluntarily causes hurt 
he and any other person jointly oonoerned 
in committing the robbery shall be punish¬ 
ed with transportation for life or with 
rigorous imprisonment for a term which 

h!, ay |ia 8 h| ten . d fi‘° t<3 “ years ’ atld shall also 
be liable to fane. We think the maximum 

sentence allowed by this section should be 

passed. Robberies by armed gangs at 

night require rigorous repression, as the 

Legislature clearly recognises when pro- 

viding special punishments for gangs of 

five or more persons committing such of- 

fences. Here the gang just fell short of 

five, and so the offender is not liable to 

the death sentence to which he would 

otherwise have been liable under section 

We so far accept the appeal as to alter 
the conviction to one under section 394 

fo D r life 08106 ‘° ° De 0f transportation 

Appeal partly accepted ; 
Sentence reduced. 
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PATNA HIGH COURT. 

Criminal Revision No. 157 of 1919. 

Judo 13, 1919. 

Present: —Mr. Justice Atkinson. 
DAROGA CHOWDHURY and others 

— Petiiioners 
versus 

EMPEROR— Ofposite Party. 

Criminal Procedure Code (Act V of 1898), s. 350— 
Transfer of Magistrate—Trial de novo-Re-transfer of 
Magistrate—Trial proceeded with from where he had left 
— Procedure, legality of. 

The accused were charged with certain offences 
under various sections of the Penal Code and the 
Cattle Trespass Act. The case was assigned to Mr. T, 
the Joint Magistrate, who, however, was transferred 
from the district before he was able to complete the 
case. The bub-Divisional Officer transferred the 
case to his own tile and heard the case de novo , dis¬ 
regarding all the evidence reorded by Mr. T. Before 
the Sub-Divisional Officer had concluded the case, Mr. 
T. was re-transferred to the district, whereupon the 
Sub-Divisional Officer transferred the case to Mr. T's 
hie with a direction that Mr. should take it up 
from where he had left it before boing transferred. 
Ibis was done, and resulted in the accused being 
convicted; 

Held, that t>he trial was illegal and must bo tefc 
aside, and the accused tried de noyo; that the order of 
the Sub Divisional Officer was ultra vires and without 
jurisdiction, because all that had taken place before 
Air. T. had been superseded, and formed no part of 
the record in the proceeding then actually ponding 
and being prosecuted against the accused, and that, 
as a consequence, Mr. T. had no authority or juris- 
diction to act on the record of the proceedings which 
had been antecedently taken before him, the result 
buin^ that the accused were gravely prejudiced in 
their trial [p. 400, cols. 1 A 2.] 

Criminal revision against the order of 
the Sessions Judge, MoDghyr, dated the 14th 
April 1919, affirming in appeal the oonvio¬ 
tion and sentence of petitioners by the 
Magistrate, MoDghyr, dated the 14th Marob 
1919. 

Mr. Gour Chandra Pal, for the Petitioners. 

JUDGMENT.—The seven petitioners 
apply that the order of the learned Ses¬ 
sions Judge, dated the 14th April 1919, 
may be set aside, and that consequential 
upon setting aside of the same that the 
order of the Joint Magistrate Mr. Tadani, 
who oonvioted them on the 14th of March 
1919, should also be set aside. 

Two points were taken in support of the 
application on behalf of the petitioners. 

The petitioners were charged with having 
committed certain offences under varioui 
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sections of the Indian Penal Code and the 
Cattle Trespass Aot. 

The case against the accused was origin¬ 
ally assigned to the Joint Magistrate, 
Mr. Tadani, for hearing and disposal. Mr. 
Tadani commenced the hearing of the 
case on the 22nd August 1918, and he 
continued the investigation of the charges 
against the accused up to 24th October 
1918. Mr. Talani was then about to be 
transferrel from the District of Mongbyr; 
and he applied to the Sub-Divisional 
Offioer requesting that the trial of this 
prosecution might be transferred to the 
file of some other offioer for final disposal. 

Accordingly on the 24th October 1918 
the Sub-Divisional Officer, Mr. Majid, 
transferred the oasa from the file of Mr, 
Tadani to his own file, he being the Magis¬ 
trate most suitable to dispose of the pro- 
seoution instituted against the accused. 

Immediately after the transfer to the 
file of the Sub Divisional Officer the 
accused in the exercise of their statutory 
right applied for a de novo or fresh trial: 
whioh application was granted by the 

Sub-Divisional Officer. 

The Sub Divisional Officer proceeded 
de novo to have the evidenoe recorded 
afresh; disregarding all the evidence whioh 
had been originally taken and recorded 
by Mr. Tadani during the period he acted 
as Magistrate in the trial of the prose- 
oution oase against the aooused. 

The Sub-Divisional Offioer proceeded in 
the usual way and recorded the evidenoe 
on behalf of the prosecution. 

On the 15th January 1919 Mr. Tadani 
was re transferred baok to the distriot of 
Monghyr; whereupon the Sub-Divisional Offi¬ 
oer re transferred the trial of this prooe- 
oution to the file of Mr. Tadani, remarking 
that it would eoonomi.se time if he would take 
up the oase from where he, Mr. Tadani, 
had left it off. The Sub-Divisional Offioer 
bad not proceeded in the course of his in¬ 
vestigation as far as Mr. Tadani had at the 
time that the oase was originally transferred 
to the file of the Sub Divisional Offioer in 
October. The wording of the Sub-Divisional 
Offioer’s order is as follows:— This will 
eoonomise time, since he, Mr. Tadani, will 
take up the hairing at the point where 
be had left.” 


Now it is contended before me that that order 
of the Sub Divisional Offioer, dated the 15th 
January 1919, was an improper and illegal 
order made without jurisdiction and conse¬ 
quently that the order of oonviotion by Mr. 
Tadani was illegal and void in law, and that 
the aooused have been gravely prejudiced in 
this trial by reason of the illegal order of 
transfer made by the Sub-Divisional Officer, 
and that no appeal properly lay therefrom; 
and in addition it is contended that the 
judgment of the learned Sessions Judge of 
Monghyr in this oase was a judgment not 
in accordance with law, and that, therefore, 
it should be set aside. 

1 may say that the argument on the second 
point was not seriously pressed by Mr. Pal. 
He devoted the entire of his argument to 
the first ground of the objection, and I can¬ 
not say that 1 was impressed by bis observa¬ 
tions with reference to the seoond ground 
asserted for impeaohing the validity of the 
oonviotion of the aooused. 

Mr. Pal’s contention is that the law 
requires, speaking generally, that the person 
who oonviots an aooused shall be the person 
who has heard the evidenoe and seen the 
witnesses at the trial; and the law, prima facie , 
does not contemplate or permit a ohange or 
transfer of Judges during the intervening 
stages of the trial between the commence¬ 
ment and the end of the proseoution. Some¬ 
times it is inevitable that a transfer may 
take place of an offioer pending a trial, and 
in suoh oases section 350 of the Criminal 
Procedure Code 6eems to make provision as 
to the procedure to be adopted in suoh event. 
Sub olauee (6) of section 350 provides that 
“Where a Magistrate is transferred and the 
evidenoe is partly reoorded by one and partly 
by the other who acts as successor then 
it is competent for the suooessor to convict 
the aooused on the evidenoe recorded by 
his predecessor: provided that no prejudice 
thereby be done to the aooused.” 

I admit that olause (6) has no appli¬ 
cation to the faots of this oase. Seotion 
3^0 of the Criminal Procedure Code, in 
my opinion, applies to all oases of transfers 
as well as to oases in which one Magistrate 
suooeeda another in succession and discharge 
of the duties of his office. 

Clause (a) of seotion 350 undoubtedly 
confers a right upon aooused persons, where 
a transfer takes plaoe in the constitution 
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of tbe Tribunal whiob oommenoed to try 

the oase, to have a fresh trial de novo. I 

take it that this means that the suooeeding 

Magistrate mast start afresh as if nothing 

had been done; and that allthat had beendone 

was oompletely blotted oat end superseded 

and was no longer any part of the oase- 

otherwise it would be senseless to refer to 

Bunh right as giving birth to a right of fresh 
trial de novo . 

I take olause (a) of section 350 of the 

Criminal Prooedure Code to mean a new 

beginning, a new start unfettered and unres- 

trioted by anything that antecedently had 
taken place. 

~ ! f n U,at ,8S °> then in opinion the 
Sab'DivisiODal Officer had no power, jurisdic¬ 
tion or right to transfer the oase to Mr. 

1 ad am, directing him to proceed with tbe 
trial at the point where he, Mr. Tadani, 
originally left off when he had due seisin 
of the hearing of the prosecution, because 
all that had taken plaoe before Mr. Tadani 
had been superseded, and must bedeemed 
to be considered as forming no part of 
the record in the proceeding then aotually 
pending and being prcseouted against the 
accused. If the learned Sub-Divisional 
Uthoer had merely transferred the case to 
Mr. Tadani to proceed from the point 
where he, the Sub Divisional Officer, had 
left off when he re transferred the oa Se 
to Mr Tadani, then I think no objection 
oou d be urged against the oonviotion 
of the accused by Mr. Tadani acting upon 
the record of the proceedings in the de novo 

trial initiated before the Sub-Divisional 
Officer. 

Consequently, in my opinion the order of 
the learned bub Divisional Officer, dated the 

TV I 11, . . , ing the oase to 

Mr. ladani in the manner in which he 

did wag ultra vires and without jurisdio 

tiOD; and that consequently Mr. Tadani 

had no authority or jurisdiction to aot on 

the reoord of the proceedings which had 

been antecedently taken before him Thus 

.in my opinion the aooused have been 

gravely prejudiced in their trial by reason 

of the oourse the proceedings took owing 

to the invalid order made by the Sub- 

Divunoual Officer on the 15th of January 

There are many oases on this point 
argued before me. Two oise 3 are to be 


found reported as Sobh Nath Singh v . 
amperor (l) and Deputy Legal Remembrancer 
V. Lpendra Kumar Ghose (2) respectively; 

m wh, 0 h the Courts laid down inmost em- 

pbatio terms that non-compliance with the 

provisions of section 350 of the Code of 

criminal Prooedure involves prejudice to 
an aooused person. 

I do not go so far myself as to say that 
per se non compliance with the provisions 
of section 350 must neoessarily involve 
prejudice to an accused in every case, 

• t 1 8a y do so under certain 

circumstances, and if prejudice ensues, the 
accused ,s entitled to a new and fair trial. 

r- o .c parhcniar aa * e before me, I am 
satisfied that the attempt to revive the 

proceedings which were dead undoubtedly 

the fIT.w‘ .r aS6d ' haV '' n * regard “> 
the fact that in the second edition of the 

prosecution case oral evidence was given 

by the witnesses before Mr. Majid, the 

Sub Divisional Officer, which was at 

variance with that originally recorded by 

Mr. Tadani and that it was impossible for 

he accused under the circumstances of 

' 9 , e , 0 have need the proceedings 
recorded before Mr. Tadani. in the aubse- 
quent case before the Sub-Divisional Officer, 
to impeach the maoouraoy of the subse¬ 
quent ev.denoe, nor would it have been 
possible, on re-transfer of the case to Mr. 

adani, for the aooused to have used the 
proceedings before the Sub-Divisional 

e / ,°, challenge the evidenoe originally 
recorded before Mr. Tadani. 

1 a “ satisfied, therefore, on the entire oase 
!he accused have been materially 
prejudiced by the course the trial took 

P rVV° . he defective order of tbe learned 
Sub Divisional Officer, and 1 accordingly 
set aside the oonviotion of the aooused 
before Mr. Tadani, dated the 14th Maroh 
lit, and their oonviotion on appeal before 
the Sessions Judge, dated tbe 14th April 

. . * an( * I direct that all the acoa 9 ed be 

tried de nozo. 

n\ io n xir x- Retrial ordered. 

Ill L 138; 6 Cr - L - J - 43, « 

(2) 12 C. W. N. 140; 6 Cr. L. J. 434. 
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IMAM ALT SIKDAR V. KARIM BOKSH. 

CALCUTTA HIGH COURT. 

Appeals from Orders Nos. 40 AND 41 

of 1917. 

May ‘22, 1919. 

p r s'nt: — Mr. Justice Walmsley and Justice 
Sir Syed Shamsul Huda. Kt. 

IMAM ALL SIKDAR— Defendant— 

Juigment*Debtor—Appellant in both 

versus 

KARIM BUKSH SHElKH— Plaintiff - 
Dec jse-Holier-Rbspondent In No. 40 

( f 1917 

MOYNUDDIN MONDAL >nd others— 
Rbsp» ndents in No. 41 of 1917. 

Civil Pioccdure Code (Act V of 1908), « 47 -Decree 
for ejectment directing payment of compensation within 
period fixed - Payment after date fixed—Order accepting 
payment—Appeal, whether lies. 

The judgment in an ejectment suit made the eject¬ 
ment conditional upon the payment of compensation 
by the plaintiff; in the decree, however no mention 
was made of this condition, but it only directed pay¬ 
ment of the compensation within the date taxed, the 

plaintiff deposited the money after the period had 
expired, and, notwithstanding the defendants 
objection, the Court made an order that the money 

h °Lleld } that as the decree had not been put into 
execution, the order was not one under section 4, ot 
the Civil Procedure Code, and was, therefore, not 
appealable, [p. 402, col. 1.] 

Appeal against the orders of the Subordi¬ 
nate Judge, Assam Valley Districts, dated 
the 21st of November 1916, affirming those 
of the Munsif, Dhubri, dated the 2oth of 

February 1916. 

FACTS appear from the judgment. 

Babu Bimal Chandra Das Gupta , for the 
Appellant.—The defendant is the appellant. 
Plaintiff obtained a deoree against him in 
a suit for ejectment. The deoree was 
conditional on payment by plaintiff to him 
Of compensation. Appeal against hat decree 
was dismissed for non proseontion. ibe 
D oiDt is that the time for depositing the 
money having elapsed the suit is barred. 
The Courts below four.d that the execution 
of the deoree was within time, as they 
thought that time should be extended on 
aooount of the appeal. The only mo e 
left to the plaintiff was to make an applica- 
tion for review. The only decree capable 
of execution was the Munsif s decree. The 
appeal was infruotuous. And that became 
incapable of execution as the condition 
was not complied with. The appeal .and 
its withdrawal would not have the effect 

20 


of extending time. See Unman »t Rone 
V. Sundara Rone (1), ORanshtam, Lain. 
Ram Hardin (2), Fureshnath Ohose Mundul 
v Krista ball Dull (3). The executing 
Court cannot also extend time See Ur. 
Ghosh’s Law of Mortgages, (4th Ldition), 
Volume I, 300. Lven the remfdy by way 
of application for review is not open to 
the other side. See section 47, Civil 

Procedure Code. Then the further question 
arisei whether a proper oasa has been 
made out entitling the other side to an 
extension of time. 1 submit not. 1 he 
order of the Court should be construed 
strictly in favour of the defendant and the 
condition precedent not having been fulfilled, 
the plaintiff is not entitled to exeoute the 

decree. ^ r 4 . 

Bibu Jnanendra Mohan Das, for t 0 

Respondent in Appeal No. 40,-The question 

is one of construction of deoree. In the 

deoree no condition preosdent is attaohed. 

Si far as ejeotment is oonoerned, the order 

is not conditional. The decree is clearly 

in plaintiff’s favour. 

Babu Biro Mohan Mnjumdar , for the 
Respondents in Appeal No. 41 .—I adopt the 
argument of my learned friend. My 
farther submission 19 that section 148, 
Civil Procedure Code, authorises the Court 

to extend time for payment of money. I he 
order appears to be under section 148, Civil 
Procedure Code, and is, therefore, I submit, 

not appealable, because it is not oov ® red 
either by seotion A 04 or Order XLIII, rule 1. 
The argument that the executing Court 
has no power to extend time, has no sub- 
stance in it. It has, I submit, got power to 

decide the matter in dispute. 

Babu Bimal Chandra Das Gupta , in reply. 
The deoree has got to be read along 
with the judgment, and the judgment is 
perfectly clear that the order of ejectment 
is conditional on payment by the plaintiti 
of the money within a certain time. 
Seotion 148 oan have no application in a 
oase like this. That seotion applies where 
the order is made for the payment of 
money required under the Civil Procedure 
Code only. The matter arises out of 
proceedings under seotion 47. Hence I have 
got a right of second appeal. 

(1) 31 M. 2S ; 17 M. L. J. 495; 3 M. L. T. 26. 

(2) 2 Ind. CAs. 364; 31 A. 379; 6A.L J. 493. 

13) 23 W. R. 60. 





SiUVA NARA 1 N RAM V. EHDLJHARIA. 

JUDGMENT. 

Appeal No. 40 op 1917. 

£>haajscjl Hr DA T pl 

”r J 

KA- 2 Sr, 55 -H I - 1 »S 

The faois are shortly these—Til l ' 

£ tSS “ 

to the defendant and the d“i°"fo r n “ ti0 ? 
Ootober^ 1 91 ^ ^ “j” 0r before th « '““h 

being conditional urm „ * the a Jeotment 
compensation money, but^fTni* P the 

the plaintiff to make the L * f' re,,ed 
the date fi se d. Against that T Wlthin 

22 S S"£ s ~ 

K 2 f 5 £J! 

was within hie competency o rtoe ve the 
money on that date h« * l- \ the 

raled the objection Thfs *7 87 ° Ver ' 

by the successor of th' 1 ™ a**?"** 

who decided the ■ ned M “nsif 

defendant has now T " e 

appeal to this Court and^th^fi ‘7 8e °° nd 
that we have tn n l he fir8t Ration 

«»«i ,:v«r*-: „■* 

sri e'c,:? p“ r- 

v^oae or uivil Procedure Th« a** , 1 

D0 ‘ be - P«t into erecuiion let Tnd 7 

r 

aeoree passed by a Conrt «... r the 

-*kjsmu= 5^=2 

_ Appeal No. 41 or 1917 

-”rs •,& S!n 3 u h “:-"r 

«»“' •'»- t>.-. u .r;a, 

The appellant will pay to th* , d ‘ 

in this appeal his costs, the hearing 0 

being assessed at two gold mohurs f 

VValmslkt, J.—I agree# 
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PATNA HIGH COURT 

PPEAL FR0M a ^^late Decree No 428 

of 1918. 

July 22, 1919. 

shivanIrtInrI; 1 ; 06 Das - 

n 1JV KAM OTHERS— 

Defendants -Appellants 

V6TSUS 

Musammat PHULJHaRIa and others- 

Hindu Zai^" 3 /f r? BSP ® NI>B * T «. 

JPf r ^f/ squired by—Prelumption-U *** *f* w6 * r » -P ro ' 

in order to dcjeat creditor transaction 

can attack benatni —Fraud ^ ° WnCr > whet ^r 


Appeals dismissed. 


husband 3 »T£‘£bi' of a’tfut f whoso 

her own benefit and fnr m J int Hindu family, for 
the acquisition cannot be held ^ ne J lfc ° f her children, 

of the entire joint family f u ao±° f ,° r > $ he bene0t 

*ar iSr «-» 

J,& r T,', r S:‘ "ST" “» Snbordinale 

"fss s»r 

n 3 “ £-"Ssr 

to..*., 

“» «' l„ 188 *.“* 

purchaser transferred th j n auotion- 

and the 3 Khandbars under a BakT i, h ° USe 
on payment of a Nazrana of R ^O^o 

Pbuljharia, wife of Sits °° 
of the membera of the joint r i one 

Plaintiffs and the defendants Th« 

were the sons of if * he plaintiffs 

la 1885 the entire usamm <*t PbQljharia. 

family together sold o“ne ofThT^ V* 
aoqaired in fbo ° D ® of tbe ^handhars 

if *t z‘t. z:: p r 

ia those places w ^ and starfced baainesa 

r?5'F“—r' 

acquisition of the hou^^in a °the Sft6r tb f 

s^erttt? a,jh r' : 1q i«v^ 

of the Plaintiffs and the!.defendant. Th, 
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plaintiffs brought the present suit on 23rd 
February 191o for ejectment of the defendan 

from the houses, on an allegation that the 
houses were the self acquired property °' 
ilusammat Phuliharia end that ^ 
defendants had been living in it with tn 
permission of Musammat Phuljharia an 
L nlaintiffs The defendants pleaded that 
Is about the year 1881 a creditor was 

threatening to execute his . de °™ e ’ ^ 
houses were acquired benam .t in the name 
of Musammat Phuljharia, who was a female 
member of the family on payment of 
Nazrana to the auctiompurchaser the 
Maharaja of DumraoL; that m fact the 
acquisition was made for the family and 
the houses belonged to the enf lre ]0 ‘" 
family that all the members of the family 

lived in the houses without any objection, 
thev jointly effeoted a transfer of 

one of the houses acquired in the namei of 
Musammat Phuljharia in 188S.and that 
the suit was barred by l.mita ion. 1 he 
first Court decreed the suit, bolding that 
the parties were not joint at the t,me °' 
the acquisition and that they lived in the 
houses with the permission of A lusammat 
Phuljharia and the plaintiffs. The defend- 
ants appealed to the District Judge, who 
dismissed the appeal on the grounds that 
though the houses originally were the 
joint ancestral houses of the parties, after 
they had been sold off in execution of the 
decree of the Maharaja of Dumraon they 
were 6 "acquired in the name of — 
Phuliharia on payment of Rs. 700, th 
there was no evidenoe that the purchase 
was made with the nucleus of the joint 
fund or that Musammat Phuljharia was a 
iarzidar , that the defendants lived in the 

houses with permission and therefore^ 
oould not resist the suit. Against the 
above decision the defendants appealed to 

fhfi High Court. 

Mr farmeshwar Vayal, for the Appellants, 
contended that the acquisition having 
been made in the name of one of 
tbe female members of the joint family, 
there was a presumption that the acquis - 
lion was on behalf of the entire joint 
family, unless it was otherwise established 
by the plaintiffs. It was on the plaintiffs to 
prove that the money with which the 

acquisition was made came ™ 

private purse of Musammat Phuljharia and 


that she was not the tarzidar for the family 
He relied on Ohunder Nath Moitro V. K 
Xomul Singh (1), Nobin Ohunder Ohowdhury 

v. Vokhobala Dasi (2). ii- ’ 

In the present oase as the family dwell g 

house was sold in execution of a decree 

and was re- purchased in the name of one 

of the female members of the house ai 

as subsequent to the re purchase the entire 

family lived in it for over ae ^ars there 

was a strong presumption that the p 
perty was joint. When in fact one of the four 
houses acquired in the name of Musammat 
Phuljharia was sold jointly by all the mem¬ 
bers of the family in 1885, 4 or 5 years 

after the acquisition, it oould not be con- 
tended that the houses were not joi 
family property. These faots raised a pre¬ 
sumption that at any rate the houses were 
K to the joint family after the acquis.- 
tion and held the statue of joint acquisi- 

tions. 


Almost all benami transactions were 

entered into with some ulterior motives. If 

in the present case the houses were purchased 
benami in the name of Musammat Phuljharia 
with a view to avoid the creditors, it did 

not lose the character of a benam* 

it was, therefore, not open to the plaintiffs 

to defeat the rightful claim of J* e de . fe ^ e 
ants The plaintiffs as members of the 
family were as much guilty of avoiding 
the creditors as the defendants. They oould 
not in equity lay the whole blame on the 
defendants and succeed in ejecting them 

The case of Musammat Barti, defendant No 
4 stood on stronger grounds. She or her 
husband was no party to the deer e 
whioh the other members of the fam ly 
wanted to avoid. She had lived in the 
house permanently. It was not within the 
right of the plaintiffs to eject her under 
oolour of the deed of gift in the name 
of Musammat Phuliharia, which had been 
effected benami to avoid the creditors. 

The Court below has overlooked that 
the Survey Khatian was in favour of 
the defendants. There is no finding that 
the presumption arising out of the Survey 

Khatian has been rebutted. 

Mr. L. N. Singh , for the Respondents, 

was not called upon. 

(1) 15 W. U. 357. . 

(2) 10 C. 686j 5 lud. Dec. (n. e.) 161, 





8HI?A NARAIN R1M »• pbdljharu. 
ie appeai 

( t iob *•/ are m t e h : b e e n r t r j r famiiy of 

title to these houses : q . , j . T " e ™ot of 

by the Maharaja of Dumrt^ ^ ,ffc . exeooted 
Musammat. Phuliharia T> 1 °°i favour of 
through this lady T hfl n & p ! a, ^ tlff9 olaim 

aDt s is that all'tbIe To 6 6 def6Dd 
family properties Thp 68 V ' ere J01nt 

the Maharaja of * Dum/Ln'^ pUr ° hased 
a mortgage decreenhh * Vu f Xecution of 
the joint family and snh ^ llm agains t 

a deed of g^ dSU f bSeqUent, / he ^ecut f d 

Phuljharia but Z a™** ° f M “™rnmat 

benefit oi the entirl ZZ °° nfer the 

W °rd e » the assertion of°The defend" T** 
an assertion of benami ThJ defendaut3 19 

bfnami is given in th« utu reason for 

the written statement n f agrapb of 

thing to say as to tW have 80me * 

seems to me 

lower Appellate Court be find,n ^ of the 
the plaiDtiffaare^entitled T* ^ ^ tbat 

aetion. First of a n 7 H / U0<,eeti ,n ‘he 
owing to the !Lr • deed reo| tes that 
that is to say ^ ° at, ° n ° f tbe Santee, 

»«t ie m ade y ,’o br a m n7he P t Uljharia ' ‘ be 
lower Appellate p n . ep belre - A s the 

document "doee not . , ont ' the 

for the tone of h °' ‘£ 8 f Was * a de 

which the grantee i Wh °' e famiI * &f 

Wer Appel,^ 00 ^ ^ 

p”d z ‘St ~ ri , ib “ 

paid out of the joint f° *1 JI ® bara ja, was 

lower Appellate Court £ / f J Dnds ' Tbe 

houses in suit have been 813 £bat ‘he 

°ost of the plaintiffs and ZTt h “ ^ 
aooount papers tn ttlat there are 

payment towards costs'' 8 The 1 fa0t “° h 

on behalf of the „„ i, . 6 lea ™ed Vakil 

authority of a : a se PP8 I 801 1 "T 8068 on ‘ b ° 

Chunder Chowdhry v DoThnh*) & r * abln 

tbat where pro^rtv :~ Wa Da « (*) 

name of a wife ^vhnc ft h a ^ qu * r f d in the 

of a joint family it muetV^ 18 * memb er 

the acquisition in he7 nam^ 8 ^ that 

benefit of the entire i t , 18 for the 

may be so, but h^e t H r Tb “‘ 

as a faot tbat the „ Court has found 
by Musammat Foa^dT y f J as ao< l aired 
beuefit and for the benefit of L Z d °Z° 


— K_/ 




Therefore, this finding of fact is binding on 

tsSS?? 

houses in view of f} 1A ; * bd3e 

mant as oontained in ** ° Wn r nfcfcen 8fcate * 
There they g V8 I n rfi Plragr ? pb 8 ‘hereof. 

They say that ft. f ° r tbe 6e « a '" ! '- 

‘he joint (117 Wi9 ? de °™e against 

‘he proper r g^i rl the° rde ; t t0 

a decree aeainff n U,e ^editors who had 

tbe propertfslUd?; ^ ^ a 5 

Musummat Phuljharia Tht ! n , the Dame of 

tained by the creditors',*, on th ^A o° b ' 
shows that th« ; a 0n 10 reoor d and it 
Debi Ram K • ,ud8,mer d'dobtora were one 

and Deni (tL, 0 ‘t, DOt Pir ‘ y in thia htigation 

Nos. In 2 ' a^dT'nVf 6 fath f of daf - d aota 

says, and the Z T A PP a “^ Court 

Pot in sup orts' thar 80 ^ Wh '° h ha9 been 

Ram and Deni R» statenlen ‘. ‘hat Debi 

Proper,y d ,r D o e m f aL m anhr fal ! y 9a ™ d tbia 

decree holder Thl the . ,Dstan °o of tbe 

having entered I'lil q T t,0n arise9 **>•* 

‘■on of this nature and^r^' 6111 trar,8ao - 
in the fraud nr tu d hav,n ^ • succeeded 

their own f;a„d 6 a £d ey 1 eDtitled to pl « ad 

hmumf nature of th 0 ° 'tr ‘° t Pr ° VB ^ 

Question has been debated P . 9a ° t,0Dp Tbe 
than one If i* , tGd 1 more oase8 
them h i th. ‘0 deal with 

that no ma n „In th< l| ,t,e8 oertain, J’ establish 
invalidate T a " ege bis "»» fraud to 
him. The J ° t ' 0D eDtered in ‘o by 

if: “We en‘erp 8 d ° 7 tbe defendants 

tion in order in' Z '™' 

creditors. VV e hav^^ tb6 f r0perty from 
the propertv L .l 8U0 ^eded in saving 

there is no fin ^ oreditors and now 

benami character to aDy , Deoessit y for t h « 

fore, we a^k fh r 0Dt,DUe * an d, there- 

beJan nZt o( ZT ‘° . deo,are tbe 

s:z ‘is zr 1 b • >• ■» - 

■Appeal dismissed. 
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MOHAMMAD ABU BAKER KHAN V. BALA. 

COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Revision Petiiiom No. 101 ok 1917-lb. 

April 7, 1919. 

Present :—Mr. Ferard, S. M., and Mr. Hopkins, 

J. M. 

MUHAMMAD ABU BAKER KHAN — 

Apflican r 
versus 

BALA— Respondent. 

Agra Tenancy .40 (U o/lODO, *. «. 44 -La ,ullord 
and tenant—Enhancement of rent-Assessment, mode 

o). 

Under (the law, rents can only be enhanced »» 
accordance with prevailing rates: an assessment of 
fair rates is unknown to the law. [p 40o, col. l.j 

The method of deducing the prevailing rate of 

rout of land is to take the average rate, or the 
medium rate, the average rate being calculate! 
with reference to the area held at each rate, an 
n )t a mere arithmetical avenige of the various rates. 

^’per Ferard, \ AT. —It is open to the Court ( to count 

from its calculation of medium rates t: ) uoy f 

the one hand and nominal or obviously favouiable 

rents on the other. 


contrary to law, and in my opinion they 
have acted illegally in the exercise of 
their jurisdiction and these orders should be 

BBt As 'regards the Assistant Collector’s difficul ¬ 
ty that he could find no prevailing rites l 

would make the following remarks 

If he had found in respect of any class 

of soil that the rates paid varied between 
r, 4 and 6, ldo not think he would have 
had any difficulty in accepting Rs 5 as the 
prevailing rate. The rates he actually found 


were as follows : 

ftlatynr wet from 
Maty a r dry 
Pilia wet 
Pilia dry 
Bhur I wet 
Bhur I dry 
Bhur 11 dry 


Rs. a. p. 

4 4 0 to 




} • 


11 


3 


I* 


% » 


l 


13 

3 

0 

0 

5 

5 


0 to 
0 to 
0 to 
0 to 
0 to 
0 to 


Rs. a. p. 
6 10 0 
4 4 0 

4 14 0 

3 14 0 
3 4 0 

3 4 0 

1 4 0 


Application for revision of the order of t 0 
Commissioner, Agra Division, dated the -7th 
May 1918, in the case of enhancement ot 

rent. 

JUDGMENT. 

Hopkins, J. M.-There were suits for 
enhancement of rent in whioh the Assistan 
Collector was required by law to ascertain 
the prevailing rates of the various classes 
of roil in accordance with the provisions 
Of sections 43 and 44 of the Tenancy Act. 
The Af sistant Collector examined the 
occupancy holdings of the villages in suit 
as well as of three other villages, hot 
found a marked difference in the rates in 
various villages and professed himself 
unable to discover any prevailing rate, a , 
therefore, took the rates in a single V'Uaga 
Kasimpnr Khnsipur, in whioh certain clearly 
marked prt vailing rates v ere ascertainable, 
and making a deduction of 1 /6th from these 
rates applied them to the other vtUages The 
Commissioner on appeal has upheld these rates 
on the ground that they are fair rates and 
the landholder row applies to the Board in 

r0 The law lays down clearly that rents 
must be enhanced in accordance with 

prevailing rates and makes no V roli ' s ' on 
for the assessment of fair rates, 
decision of the lower Courts was dearly 


The variations are considerable, but they 
do not in any case amount t> 103 per 
cent. Presuming that the quality of the 
soil was the same in eaoh, the prevailing 
rate ought to have been dednoed by taking 
the average rate, or the medium rate. 
The average rate should be calculated with 
reference to the nrea held at eaoh rate 
and should not, of course, be a mere arith¬ 
metical average of the various rates. The 
‘medium’ rate is the highest rate at whioh 
or at rates higher than which more than 
half of the exemplar land is held1 (c/. 
section 31, Bengal Tenancy Act 1885.. 
There is ample material on the record for the 
dedootion of a prevailing rate without the looal 

inspeotior. 

L would set aside the orders of the Court 
below and would remand the suits for a 
finding as to the prevailing rates to be de- 
rlnoed in the manner indicated above and 

to the enhancement, if any, to be made 
■„ accordance with these rates It must 
be understood that the landholder appli- 
oant takes his ohanoe of getting less than 
the amounts now decreed. Return to be 
made within six weeks, ten days for objec- 

tions. . 

FeR.Rn, S. M. — 1 agree It is, of course, 

nnen to the Court to count from his calculation 
X medium rates ‘fancy’ rents on the one 
band and nominal or obviously favoured rents 
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on the other, if there be such Q 

lZT rS *° an extent that would 3, tt 

Orier asufe. 
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CALCUTTA HIGH COURT 

"mmT&IS DECREeS Nos ’ 31SS - 

to 3342 of 915. 
p April 2, 1919. 

“*» ’»«-«• ".“ E «,rc“ 

Plaintiffs—Appellants 

, „ versus 

ANATH BANDHU CHAKRAVARTV 
and others—Defendants u, K1 * 

Bengal Tenancy Act mil I r"“?foo P0NDENT? - 
vj•, 105. i05 ,1 (a).Tb UL Av -, ° f H85J > **■ l02 > cl. 
for settlement of fair rent — <te/ti PP,Ca J'J! n Under 8 105, 
which can be decided by. lement Court, questions 

In an application for settlement nf fo¬ 
under section 105 of the Bengal Tonn ^ made 

Revenue Court has, by virtue g «f tK 7 Act > the 

section 105 A, claused t a ) (hi * ^ provisi °ns of 
section i02, clause (;) ofthe Act T* read with 
into the questions whether the Hnd^'^' 0 " f ° g ° 
to pay rent and whether a Lr ,s “ ofc liable 
occupant of the land stand* ? ??“ wh ? is the 

tenant towards the applicant. [p. 407^01° M*® 11 ° f * 

24th October and -z^nrl ri ’ l"’ 22nd and 

30th January 11th M l em , b ? 1914 - and 
14th Apri“ l9i 5 ar ° h> ?tb ' ICtb and 

ment of fair and equitable rent Th n 
of Appeal below Q ffi e , Coart 

the First Court has diW* de ° ree of 

This matter aHses out oTTn a 
under section 105 of thn r q ap P ,10a tion 

Act. Revenue Officers in dealing 
applications are bound bytbe w«T^ 8n °!i 
the section and the defence rft * ° f 

v's b * v“ U‘.' 

rar=,:rr,x^;£Fs 


SsS A* 

Habn iMohim Mohan Chakravnrty (with him 

Sr " a r h - »***• t 

<«■ a. 

Ibe main question is whether th;! ■ 

br-E' s . £• B 

lord’s right to hail " ° la£S ‘ he Iand ‘ 
is birred bv L r aD assessment of rent 
is that f y . Ilm,tat,on . because the finding- 

diotioD, my subS^? j -- 

Ten~ t^ ^ */•*£! 

j nui, me wording of wbinb 

betwee e n 0 k E dIord 0 and r tenant ^The^R 0 ^ 6 

?£?*?. i-^J-tion under 6 

b °< daa 

tion If “sec" I rdA" °£7* ° f ‘ he i "^» d "«.- 

Bengal Tenancy °Aot ft”' 

3 J°- a > a ° *W« ^ olsl y °% Pa?S 

Mohun Pal (j) v * Jamirit 

Babu Upendra Nath Bey replied brirfly 

Deputy HegTsL^ 6 ” il0}umdar - (or the 

tl>e JU aSr'i7, T h he 0n,y . P0 '' Dt rai - d by 

section 105 !f tb^n' 88 ®, ' S 83 t0 Aether 

E 2 SlCS a fl 5 

between he t ^J 16 !! 11 d, ' 8pnted t;t,a 

102 of the Act ?. S ^ 88 section 
clearly nro d * OOD oerned, clause (j) 

respect cf la^ 8 *#^. f ° be made » n 

free wh Bf h °' a,med ,0 fce te)d sent- 

whether or nnf 44 

SH «“ Sfiws 

(J) Z o “ 3 dar to apply within the! tizee 

u; -I Ind. Cas. 37; 18 C. W. N. 268. 
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thereby limited for settlement of rent. In 

that very section reference is made , 
section 102 (j) including the case of the 
occupants of any land Sect,on 10 A W 

and (6) refer to questions whether the 

land is or is not liable to pay rent Sub 
clause « deals with the issue as to wheth 

* , P t r80D of W a° tenant 6 TSto S U elear 

that* 1 the° sections above referred to «»■ 
template a case of the oharaoter nov before 
the Court and that the Court had clear 

jurisdiction to go into l e Q 
raised This is also to a certain extent 

supported by ^ ^^ 

tlia .0 appeal, before me lari., aa , ' 
they are dismissed with costs so far as 

appearing respondents are oonoerned. 

Appeals dismissed. 


PATNA HIGH COURT. 

Re Pnivr Council. ApPEiU No. Id on 191 • 

June 2, 1919. 

Present'. —Mr. Justice Mulliok and 
Mr. Justioe Jwala Prasad. 

R„ja WAZIR NARA1N SINGH— 

Petitioner 

versus 

Rani JAGADAMBA KUER1- 

. ° P c ZT(A dM 1908), 0. XLY, r. 

Civil Procedure Cad^fAct ^ J ouncd proceedings 
13vd 5 , Court—Direction by Pricy Council to 

proceed-—facetver, opponent . f-B V K Court, power 

of. 


? Wi "« £ ‘° th : ?^ 1 L:r,T-ee^ S s V taiie C ntpt 

Council were st ) Council directing 

obtained an order tvom^ejrnj ^ while the 

that the apP®* 0 un( ] er preparation, the High 
necessary pape eiyor ot - the property in suit. 

Court appointed K Uanfc it was objected 

On the application ftl^PP . urigdiotion to make 

that the High t* . . i eave had been obtained 

codo 

t0 Tp^o^mn i: review the order of 8th 

April 1919. 


Messrs. Haribhusan Mukhmi and Ambika 
Prasad Upadhaya, for the Petitioner. 

Mr. Sushil Madhab Mullick, for t 

Opposite Party. 

JUDGMENT. 

Moluck, J.-This is an application for 
review of an order made by us on the 
8 th of April last, appointing Raja Wazir 
Narain Singh Receiver of the estate whio 
is the subject-matter of an appeal now 

pending before their Lordships of the I rivy 

The history of the oase is as follows. 

The Raja sued Rani Jagadamba Kueri 
for possession not only of the estate, but 
Of certain Government promissory notes 
which were in deposit in the Bank of 
Bengal to her credit. The Ran. succeeded 
as regards the promissory notes, but with 
regard to tbe corpus of the property the 
R £j a obtained a decree declaring bis title 
and for possession. In accordance there- 
with he has taken possession of the estate. 

The Rani then applied for leave to 
appeal against that deoree to His Majesty in 
Council. Permission was granted in accord- 
ance with Order XLV of the Civ. Pro- 
nodnre Code, but as the Ram failed to 
comply with oertain orders of the Court, it 
was directed that the proceedings should 
he stayed. The Rani subsequently Imovtd 

ssir-i'-vr ‘•.ss.-ss£ 

necessary papers are under P^PamLon 
On the 28th of Maroh last the Ran 
applied to this Court for the appointment 
of a Receiver, on the allegation that the 
Raja had been guilty of waste and that 
irreparable injury would be caused if some 
measures for the protection of the property 
were not taken. Notioe of th >8 application 
was served by Mr. Sushil Madhab Mulliok 
upon Mr. Bankim Chandra De, the Vakil of 
the Raia On the 8th April the matter 

ame UP for hearing, and, although the 
Raja was not himself present, Mr. Naresb 
Chandra Sinha was heard in h.s behalf 
and an order was made appointing the 
Raja Receiver of the estate upon l .« »«™h' 
inc eeourity to the extent of Ks. 
time for that purpose being allowed till the 

8 th of May. 



, v .„„ INDIAN 

«.*,* SINGa 0. JAGADAMA KCERI, 

was 0 maVby ^he'R® P 7 6Dt applioa ‘ fo ° 

the order appointing V o a reV,ew of 

principal ground is that'7,e Re ° e, '' er - His 
ignorant of the o nn r J W&9 ent, rely 

March, and that Z T ° f the 2?th 

April was made without-u ° f ^ ° f - tbe ch 

given to him fn f • 1 oppor ^ UI1, ty being 

«„« lh . Lrtttf 

’.Ur,, x.x 

affidavits noV 6,ed b ; < ba 

bis agent Trebani Lai and by 

April 1919, and we find th« f . * the l4th 

About the 25th of March th t0 R be the8e ’ 
Trebani Lai were both at d. a ^ d 

oonneotion with some nth « Ba ? k, P or e m 
when Mr. Sushil Mndb u a/ knsinens, and 

to Mr. BiS '£2 t" 1 :' fnt / m ated 

of making an application f or h h n -'° n 

raenfc of a Receiver that f«„f tb appoinfc * 

ed by the latter to Tr h?' 

lnstrnctiona reoeived from T 7 L - & r , Upon 

Bankim Chandra D« . 7°' Lal iIr ' 

notice of the annlLti 06Pt !, d Servioe °f 
u 1 * application, and on th« qq*l 

E K h, .rri* ’ir n ~°MS 

o.». 28tb . t m«,“" 

present in Conrt from the „! , Wa9 

Court till about half past on? D8 . ° f ‘ be 

ari a art= 

the application in Court on th'7!. ‘° “ ake 

ordered notioe of fh~ ,• ^ oar ^ had 
he saw Vh! p • b a PPboation to issue 

informed him & *‘* bo »‘ 7 «■ -d 

been made and that it woTld be" 0 " ^ 

to file counter affidavits £ lo P t Z'Zl 

Stt cb D the PC Rl ble “ «• 

that an application h,d "tlta/T 
the appointment of a r! 7 de J or 

S FJSSigrS 

SELF'S; fft'’»» E 

in tnese oiroqmstanoes 
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opportnnify Vmak^ ‘7 ** bad p ° 

f a or mit o r I- *S been 

‘be April appo^ntirgh'im 

Han-h P hr D n M' k B b W er ba8 wh b r n by Mr. 

the Raia to th J ’ ^ D0W appear8 for 

necessary’to obtain * ‘7 88 !t waa 

their Lordship, n f V p Pt ° :al Crder from 
‘be appeal to pLj fhe^ ^T"’ 1 

j*r i *2 1.“£ l“’ c s 

*«*<■> MW" 

D J (2 ) y - 

-Cion 60S of the kde of 1082 a 8t 

unoer Order XLV, , nIe 13 , of the V^de of 

to appoint a Receiver in f C ? art 

the certificate was not a ° aE V D . wb,oh 
Coort The case , granted by the 
Muc/m 5«d an s eB (3) Vilyam ani Dan v. 

authority to the contrary tIT r “ J d, ; re<, ‘ 
of the Privy Conn l 7 1 The,r Lordships 

down that it i, 7 1 b ? V6 fbere laid 
to 8t»y 1 : rp6n ‘° "'e High Court 

‘be appeal has h not ”' th ^r.dh g (hat 

leave by His Majesty in C^oiL T b ; Pe ° i8 . 1 

OD^was^thlt'OB 0 '" 4 ■“ m '' aman '’»™*» 

Pole 13 of h n T'T ° f 0r(,er XLV ’ 
ai ’ or tp e (ode of lCOft -j 

than section 6C8 of (he 

of llePriiy U C unT lbEt tbeir Bordsbips 
H. there^re . ' : 00epted ‘ bia **-■ 

Court to Wav fy Pn r ° P j D ,0 <fce 
rule JS in <f ,on 0Lf?fr Order XLV, 

has been give/Tfa'.-l to b '° b 8 P eo,aI ,eaTe 

no jurisdict.on In fee L Kby ,h ^e ia 

is sit ont in the “i” ‘ be - ! 'ef which 
rule 13 (d) On • V **? ° tXfc °^ 0D8e of 
that applied to tb^,? 0 ^ e , the ar ^amenfc 
apply to fbis h I 87 ° f exeon L’on roust 

po.v.l Tbe 

>» v.*” r ”>!■; 

opinion foils tu . er iry 
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and the order appointing the Raja as 
Receiver upon his furnishing security to 
the extent of Re. 1,00 00 ) will be affirmed. 
The opposite party, the Ram, will be 
allowed her costs. The time for furnishing 
the security will be extended till the loth 
instant. In default the legal advisers of 
the Rani will be at liberty to make an 
application for the appointment of some 
other person. 

We oannot leave the case here, and it 
will be necessary to issue notice upon the 
Baja and npon Trehani Lai to show oanse 
why proceedings should not be taken 
against them under seotion 476 of the 
Code of Criminal Procedure in the matter 
of allegations made by them in their 

affidavits of the 14th April 1919. The 

16th instant will be 6xed for the hearing 
of this matter. 

JwaLA Prasad, J.—I agree. 

Application rejected. 


COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Second Appeal Petition No. 24 of 

1913-19. 

April 5, 1919. 

Piesent: —Mr. Ferard, S. M., and Mr. Hopkins, 

J. M. 

JAI DAYAL—Appellant 

versus 

Maharaja KESHO PRASAD SINGH- 

Respondent. 

Agra Tenancy Act (II of 1£0U, w. 4 (3), 67— 
Rent whether includes nazrana— Ejectment or. failure 
to agree to amount of nazrana fixed, whether permissible. 

Rent in section 4 (3) of the Agra Tenancy Act 
includes nazrana , or whatever is paid on account of 
land, and does not mean merely annual rent. 

Where a suit is brought for ejectment because the 
tenant will not pay as much nazrana as is demanded, 
the tenant can take the plea authorised by section 
07 (1) of the Agra Tenancy Act. 

Second app« al from the order of the 
Commissioner, Benares Division, dated the 1st 
November 1918, in the case of ejeotment. • 

JUDGMENT. 

Hopkins, J. M.—I am unable to agree 


with the Commissioner in this case. The 
question is whether the appellant is being 
ejected because he refused to agree to an 
enhancement of rent. The respondent’s 
manager admits that he took Rs. 2,0C0 
from the appellant as nazrana and asked 
him for Rs. 2,000 more. It is true that 
the actual payment was after the suit was 
instituted but the negotiations had been going 
on for some months before. 

It is argued that the payment of Rs. 2,000 
or Rs. 4,000 was to be in consideration 
of the bestowal of oocupanoy rights. Whe¬ 
ther cooupanoy lights were to be given 
or not it is clear that there was to he an 
enhancement of rent, and this brings the 
case within the provisions of seotion 67 of 
the Tenanoy Act. Kent, it may 1)9 noted, 
does not mean merely annual rent but includes 
whatever is paid on aeoountof land, and. there¬ 
fore, includes "nazrana." 

The appellant holds some 25 bighas of 
land at a rent of Ks. 123. The nazrana 
which he raid was more than 16 years’ 
rent and that which he was asked to pay 
was more than 32 years’ rent. To say under 
such oiroumstanoes that the appellant was 
not asked to agree to enhancement of 
rent, and that he is not tow being 
ejeoted because he did not agree to pay what 
was demanded of him, is to bo blind to pateut 
facts. 

The circumstance that the enhancement 
of rent was to be accompanied by the 
grant of oocupanoy rights does not alter the 
fact that there was to be an enhancement of 
rent. 

I would accept the appeal and setting aside 
the order of the Commissioner would restore 
that of the Assistant Collector and give the 
appellant his costs in all Courts. 

Ferar », S. M. — I agree. “ Nazrana ” ooraea 
within the definition of “rent” in seotion 4 
(3), Tenancy Aot, and a tenant whose 
c-jeotraent is sought beoause he will not 
pay as muoh “ nazrana ” as is demanded oan 
plead section 67 (l). It is immaterial that 
if he had met the demand the landlord 
was ready to let him acquire oocupanoy 
rights, he could not, of course, ns held in 
Seleoted Decisions of 19iS, give them to him 
at onoe. 

Appeal alio ted, 
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madras high court. 

-Appeal /gainst Appellate Order No °1 

of 1918. 

November 6, 1918. 

Present Mr. Justioe Sadasiva Aiyar 
TrrAXTT^ n( ^ ^ r ' ^ astloe Spencer. 

KONIMAREDDI SUBBAREDDI and 

another—-Sureties—Counter-Petitioners_ 

Appellants 

versus 

KOLLIPARA VEERAYYA TATA 

Plaintiff—Petitioner— 

RE^ot^ dknt. 

O. XXI , , 43 Attachment oj 

ZZt yJ ° r S ° f ? CUS !°: hj - ElCC '‘ Uon P^eedings aja.nst 
surety, maintainability of. j j m 


''?-T i‘ ya '\ J ' J • ««<«•)—Section 

(b ) 9 Civil I roceduro Code reform t (* moi’* 

of property "taken in execution," that is, .akeTpote” 

sion of by a party in execution in accordance with 

the terms of the decree or order in his favour and 

not to properties taken possession of by the Court 

through attachment in execution of a decree A 

to the decree, [p. 410, col. •> ] p 

Per Spencer, J.-The totirV has inherent power to 

..sign a bond executed in its favour for the nor 

?“*n, a coTi.] e “ e brought to enforce ,ts 

p. T .^°p Wor . d ‘restitution'in section 146 ( 6 ) of the 

C.v!l Procedure Code must be read in the wide and 

general sense of restoration or making good that 

which is deficient, and a Conrt can, under hat 

section proceed in execution against k surety who 

has failed to perform his conditional undertaking to 

produce he judgment-dehtor’s property when “filed 
upon to do so. [p. 411, col. l.J nen called 

Appeal against the Appellate Order of 
the District Court, Guntur, i D Anneal 
Su,t No. 204 of 1917, preferred against 

District 8 M 0£ f th O C0,lr ‘ ° f the Prino 'P a > 
D.strict Mans,f, Guntur, in Misoellaneons 

Petition No. l?3l of li*16 in n,; • i 
Soit No. 126b of 1915. ’ ° n8 ' nal 

FACTS.—Certain standing and harvested 
crops were attached by Court in execution 
of a decree, and the Court Amin left it 
in the appellants’ custody on tbeir exeout- 
ing a bond to give possession of it to 
Lourt according to its order. ’ The exeou 
Hon application was afterwards dismissed 
and the appellants handed over the Dro . 
parties to some persona named by the 

judgment-debtors. Thedeoree-holdere applied 


lants Th . n the 8a «ties.appel. 

bnW T A . < T r CoDrts 8ave Permission, 
holding that the case was covered by 

section 14^, Civil Procedure Code. The 
suret'es appealed to the High Court. 

Mr. K. 0 Babu Bow, for the Appellants.— 
t he sureties oannot be proceeded against 
ip execution. Seotion 145, Civil P r0 Td nre 
Code, does not apply, as it refer8 to re8titn . 

t.on of propert.es taken by a party in 
Ordp D vv r Her , e tlle bund waa 8'ven under 

Order XXI, rule 43, Civil Procedure Code, 
end the properties were taken possession 

xr t e r CcUtt thr0Dgh it9 rimin. 

ki !'” llnara «“™, for the Respond- 
ent.-Seclion 145, Civil Procednre Code, 

>s w.de encogh to cover a case like the 
present. The Court has power to proceed 

n execution against a person who fails 
in his conditio, al undertaking to pro- 
duce the property when called on to dc so. 

JUDGMENT. 

Sadasiva Aiyar, J. The security bond 
given by the appellants does rot fall under 

Z ,h ,\ 0hmes (a) . (*) or (e) of section 
WnH Procedure Code. It is a special 

k d of surety bond taken by the Court in 
accordance with Order A XI, rule 43, Civil 
rondure Cede, as materially altered by 
Ibis High Court under its rulemaking 
powers ard is concerned with the safe 
ous o y o articles whioh cannot be con- 
ven.ently removed ” from the piece of their 
attachment in exeouticn. It has nothing 
to do with section 145, Civil Procedure Cede. 
Clause (b) of seotion 145 refers to restitu- 

1CD cf froperiy “taken in execution,” 
that is, taken possession of by a party in 
execution in accordance with the terms of 
the decree or order in bis favour, and not 
o properties taken possession of by the 

Court through attachment in execution of 
a decree. 

The decree-holder oannot execute bis 
eoree against a surety who beoomes one 
under Order XXr, rule 43, in respect of pro- 
perties taken possession of by the Court 
tniD- It is only a surety who comes 
under seotion 1.5 that could be proceeded 
against in execution as if he was a party 
to the decree. The Court should, in a case 
like the present, assign the bond in favour of 
the deoree-holder in whose interests (though 
not for whose direot benefit) the bond was 
taken. The lower Courts’ orders permit- 
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ting the deoree holder to exeoute his decree 
against the appellants to the extent of the 
amount mentioned in the enrety bond cannot, 
therefore, be upheld and are set aside. In 
substitution thereof, l would direct that 
the District Munsif’s Court do assign the 
bond in favour of the deoreeholder. As 
the bond is nearly three years old, it is 
desirable that the assignment should be 
made soon. The parties will bear their 

respective costs throughout. 

Spencer, J. —As the words where and 
in so far as a deoree is varied or reversed ’ 
occurring in eeotion 144, Civil Procedure 
Code, are not repeated in sect ion 145, I 
am inclined to read the word “ restitution” 
in section 145 b ) as not confined to the 
narrow sense in which it is used in seotion 
144, namely, adjustment of the rights of 
parties inter se arising ont of the variation 
of a deoree in appeal or otherwise but in 
the wide and general sense of “ restoration ” 
or making good that which is deficient. If 
that is so, the Court can proceed in execu¬ 
tion against the surety who has failed to 
pe» form his conditional undertaking to 
produce the judgment-debtor’s property 
before the Court when called upon to do 
so. In the Code of Civil Procedure there 
is no provision similar to that in seotion 
;-5 of the Guardians and Wards Aot for the 
assignment of a security-bond for the 
purpose of a suit being brought to enforoe 

its terms. 

That course is, however, one whioh it 
must he within the inherent power of the 
Court in whose favour the bond is written 
to adopt, and I think it w<uld be convenient 
to adopt it in the oiroumstanoes of the 
present oase. The words '* may be execut¬ 
ed ” in seotion 145 seem to indioate that a 
proceeding in execution is only an alter¬ 
native remedy and that, the other remedy 
of assignment of the security bond is not 

excluded. 

I, therefore, agree with the order proposed 
by my learned brother. 

M. C. P. 


Decree set aside. 


ALLAHABAD HIGH ( OURT. 

Civil Revision No. 53 of 1918. 

April 4, It 19. 

Present : — Mr. Justice Rafique and 
Mr. Justioe Piggott. 

Lala KEDAR NATH and another - 
Defe? da nts— Petitioners 

versus 

Lala SHEO PR AT AP— Plaintiff— 

Oi’pgs.te Party. 

Civil Procedure Code fAct V of 1908), s. 115—- 
Revision - Interlocutory order—Remedy, alternative , 
open-High Court, power of interference of. 


Where an alternative remedy is provided, the High 
Court will not entertain an application for the 
exercise of its powers of revision under section 115 
of the Civil Procedure Code. [p. 412, col, 1.] 

A trial Court refused the request of the defendant’s 
Pleader to frame a particular issue and the defend¬ 
ant moved the High Court in revision. At the 
hearing a preliminary objection was taken that no 
revision luy from an interlocutory order: 

Held, that the application was not maintainable, 
inasmuch as another remedy was open to the 
defendant, viz., that if he was adversely affected by 
the omission of the proposed issue, ho could appeal 
to the High Court and urge the objection that his 

t ■ J 


1 . 




nrrta Ip red in its entirety 


1 I '> 


C<>1. ^‘3 . 

Civil revision against the order of the 

Subordinate Judge, Agra, dated the 2ist 
February 191c». 

The Hon’ble Mr. N. P. Asthana and Mr. 
D. Agarwala, for the Applicant. 

The Hon’ble It. Tej Bahadur Sapru and 
Mr S. K. Dar, for the Opposite Party. 

JUDGMENT.—This is an application in 
revision under section 115 of the Code of 
Civil Procedure ly the defendants to a 
suit pendiig in ti e Court of the Subordinate 
Judge of Agra The plaintiff sued to 
recover money alleged to be due on a 
oontraot. The defendants urged two pleas, 
namely, that no snoh oontraot as was 
stated in the plaint had taken place 
between the parties and, seoondly, that if 
any oontraot did take plaoe between the 
parties, it was of a wagering nature and 
oonld not be enforced. The learned Sub¬ 
ordinate Judge examined the defendants 
before proceeding any further in the oase. 
He recorded their statements in a rubkar, 
dated the 21st of February 1918. After 
writing the depositions of the two defend¬ 
ants the Court framed three issues. The 
Pleader for the defenoe asked the learned 
Subordinate Judge to add a fourth issue 
to the effeot that the oontraot, if any, 
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between the parties was a wagering 
contract. The learned Subordinate Judge 
disallowed the prayer of defendants 5 Pleader. 

The defendants have presented the 
present application in revision frr m the 
order of the learned Subordinate Judge 
rejecting the request of their Pleader to 
add a fourth issue in the case about the 
oharaoter of the contract. A preliminary 
objection is taken on behalf of the plaintiff 
to the effect that no revision lies from 
an interlocutory order. A number of ca^es 
have been oited on behalf of the plaintiff- 
respondent in support of the preliminary 
objection, while the learned Counsel for the 
appellants relies upon certain oases of this 
Court as also upon some oa 9 ?s of other 
H'gb Courts. We think it unnecessary 
to express an opinion upon the pure and 
net question of law whether a revision from 
an interlocutory order lies to this 
Court or not, as in the present oase the 
applicants have another remedy open to 
them also when the case goe9 to trial and 
is disposed of. If they are by the omission 
of the proposed issae affected adversely 
and lose the oase in the first Court, they 
can always in appeal to this Court urge 
the objection that the defenoe was not 
considered in its entirety. Under these 
oiroumstanoes the present application is 
not maintainable \Y e would, however, 
like to remark that it would have been 
advisable, and it is still open to the Sub- 
ordinate Judge to do so, if an issue were 
framed or is framed in acoordanoe with 
the suggestion of the defendaDts appellants, 
it would, in our opinion, save further trouble 
in ths oase. 

We dismiss the application but make no 
order as to the costs. 


Application dismissed. 


CALCUTTA HIGH COURT. 
Appeal from Appellate Decree No. 1695 

of 1909. 

June 6, 1918. 

Present: Justice Sir John Woodroffe, Kt., 
and Mr. Ju9tioe Smither. 
BIPRADAS PAL CHOWDHRY— 
Plaintiff—Appellant 

versus 

A/AM OSTAGAR— Defendant— 

Respondent. 

Bengal Tenancy ‘Act (VIIIB. C. o/1885j, 88. 4,105— 

Scope of Act — 'Landlord', 'tenant’, meanings of—S 105, 

applicability of, to non-ayricultuml lands in Mufassil 
municipality. 

In its general scope, the Bengal Tenancy Act is a 
law for agricultural landlords and tenants, fp 413 
col. I.j 

, ‘Tenant’ and ‘landlord’ in section 105 of the Bengal 
Tenancy Act mean, respectively, a tenant and a land¬ 
lord as defined in section 4 of the Act. [p. 413, col 1 ] 
Section 105 of the Bengal Tenancy Act does not 
apply to non-agricultural lands situated in a Mufassil 
municipality and occupied by tenants engaged in 
trade or other non-agricultural employment, [p. 413, 
col. 1 .J 

Appeal against the deoree of the District 
Judge, Nadia, dated the 13th May 1909, 
affirming that of the Settlement Offioer, 
Nadia, dated the 13th November 1908 

Babu Pravash Chandra Mitter (with him 
Babu Amarendra Nath Bose), for the Appel¬ 
lant. 

Babu Vahendra Nath Boy (with him 
Maulvi Abdul Jattwad), for the Respondent. 

JUDGMENT. 

YY oodhoffe, J. — This appeal and oonDeoted 
Rule 47t3 raise the question whether section 
105 of the Bengal Tenancy Aot applies 
to non-agrioultural lands situated in a 
Mufassil munioipc.Lty. The lards have 
been found to be homestead lands occupied 
by tenants engaged in trade or other non- 
agrioultural employment. 

It has been argued that the looal extent 
of operation of the Act extends to all 
municipalities exoipt Calcutta or other 
cxoepted area, which tLis is not. That 
may be, but the question before us is whether 
section 105 applies to tie class of tenants 
which these have been found to be. 

The Legislature contemplated, I think, that 
only three classes of tenants should be 
regarded as holding lands within the 
mean’^g of the Bengal Tenancy Aot, 
tit., a tenure holder who has been held 
to mean a person collecting rents from 
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raiyats , raiyats holding lands for the purpose 
of cultivation and under- raiyats holding 
under them. The question is whether the 
tenants h> re oomi within the classes men¬ 
tioned in seotiou 4. 

An argument has been sought to be 
drawn from the faot that putnis have been 
treated as falling within the Act, and yet 
s)me putnis may exis' - . in respeot of non- 
agrioultural property such as hats It has, 
however been stated without controversy 
that it has not been held that putnis of 
this class fall within the Act, whatever 
may be the oase a9 regards putnis the 
nature of whioh brings their holders within 
the definition of tenure-holder in the Bengal 
Tenanoy Aot. There seems to me no doubt 
that in its general soope the Bengal 
Tenancy Aot is a law for agricultural land¬ 
lords and tenants. 

It is found, as a matter of fact, that 
the tenants are not of the olasses men¬ 
tioned in seotion 4. “Tenant” in seotion 
105 means a tenant as defined in seotion 
4. In seotion 105 “landlord” means the 
landlord of a tenant defined in seotion 4 and 
“land” means land held by a tenant as so 
defined. 

There are two Rules 4783 and 4784. 
The first has been asked for in oase there 
was no appeal from the Settlement Officer 
to this Court, and the second in oase 
there was no appeal from the Settlement 
Offioer to the Special Judge. The concurrent 
conclusion of the learned Judge is oorreot 
and this appeal is dismissed with oosts 
and the rules are discharged without oosts. 

Smithek, J. — I agree. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 283 ok 1918. 

May 5, 1919. 

Present :—Pandit Kanhaiya Lai, J. C. 
KALI CHARAN and others —Defendants — 

Appellants 
t ersus 

CHHAB NATH and others — Plaintiffs 
and Defendants—Respondents. 

Mortgage—Covenants in favour of mortgagee in 
Qitse of default — Waiver — Mortgagee, rights of. 


Where a mortgage-deed contains a specific cove¬ 
nant that the money duo thereunder shall bo pay- 
able within a certain period and that if it is not 
paid within that period the mortgagor shall pay the 
amount at the time of the redemption of an earlier 
possessory mortgage, which will not bo capable of 
redemption until the money due under the subsequent 
deed is first paid, it is open to the mortgagee to waive 
one of the covenants and enforce the other. [p. 
414, col. 1.] 

Appeal against the decree of the Subordi¬ 
nate Judge, Unao, dated the 30th April lyl8, 
modifying that of the Munsif, Purwa, dated 
the 22nd December 1917. 

Mr. A. P. Sen, for the Appellants. 

Mr. Tara Shankar t for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit for redemption. The mortgaged 
property comprised a fractional share in a 
certain village. The mortgagors held two 
groves therein which stood on plots Nos. 208 
and 249 Khasra, but they were expressly 
exoluded from the mortgage. The allega¬ 
tion of the plaintiffs was that the mortgage- 
money was satisfied from the usufruct of 
the property mortgaged and of the two 
groves over whioh the mortgagees were 
given possession subsequent to the mortgage. 
The defenoe was that the mortgagees held 
three deeds of further oharge, the amount 
due on whioh was recoverable from the 
mortgagors at the time of redemption of the 
first mortgage. There was a further plea 
that the mortgagees had been iu adverse pos¬ 
session of the groves in question from about 
27 years. 

The Court of first instance deoreed the 
olaim for redemption subjeot to the pay¬ 
ment of Rs. 1,009 6 0 with proportionate 
oosts and future interest at 12 per cent, 
per annum on the principal moneys seoured 
by the deeds of further oharge. It exoluded 
the two groves from the decree, holding 
that the said plots had not been entrusted 
to the mortgagees in the manner alleged. 
Both the parties appealed. The lower 
Appellate Court disallowed the amount 
olaimed on the strength of the deeds of 
further oharge. It held that the olaim 
for the reoovery of that amount was 
barred by time. It further held that 
the groves in question formed an aoore- 
tion to the mortgaged property and that 
the plaintiffs, who are the legal represen¬ 
tatives of the deceased mortgagor, were 
entitled to recover possession thereof along; 
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with the mortgaged property at the time of 
redemptiou. 

The deoiaion of the lower Appellate Court 
oannot, however, be sustained. The deed 
of mortgage contained a specified covenant 
that the money due thereon shall be 
payable within a oertain period and that 
if it was not paid within that period the 
mortgagors shall pay the same at the time 
of the redemption of the earlier possessory 
mortgage, which will not be capable of 
redemption till the money due on those 
deeds was first paid. Oat of the two alter- 
native covenants the mortgagees waived the 
first and chose to enforoe the second and as 
laid down in Kama v. Ammani Amma (1) 
there was nothing in law to prevent them from 
doing so. 

The effeot of the second covenant was 
that the money due on the deeds of further 
charge was consolidated with that due on 
the deed of possessory mortgage and the 
latter could not be redeemed without the 
payment of the money due on the former. 
No question of limitation arises, because 
the defendants who represent the interest 
of the mortgagees have a right to retain 
possession till the entire money due on 
the deed of possessory mortgage and the 
deed of further charge is liquidated. The 
deoision in Eesar Kunwar v. Kashi Ram (2), 
to whioh the learned Counsel for the respond¬ 
ents has referred, oannot be followed in view 
of the deoision of this Court in Meharban 
Singh v. Raghunath Singh (3). The amount 
due on the deeds of further charge is, there¬ 
fore, still recoverable. 

The next question is whether the defendants 
are entitled to claim interest on the deeds 
of further oharge at a rate higher than 
what was allowed by the Court of first 
instanoe. Two of the deeds provide for 
payment of interest at 2 per cent, per mensem 
oompoundable periodically. The third deed 
provided for payment of interest at 2-8 0 per 
cent, per mensem oompoundable in a similar 
manner. The amount of loan taken by 
each of these deeds is not very large. The 
mortgagors were indebted to the mortgagees 
from before and, considering the rate of 
interest exacted, it is not unreasonable to 

(l) 35 Ind. Ca a . 418; 39 M. 98L; 4 L. W. 77; 20 M. 
h. T. 176; (1916; 2 M. W. N. 125; 31 M. L. J. 865. 

(2; 30 Ind. Cas. 777; 37 A. 634; 13 A. L. J. 889. 

(3; 49 Ind. Cas. 115; 5 0. L. J. 768. 


presume that the mortgagees took advantage 
of their position in getting such terms as 
they liked to impose. The interest allowed 
by the Court of first iostanoe is not unreason¬ 
able. 

It is also contended that the deeds of 
further oharge were executed without aDy 
legal necessity, but on that point the deoision 
of the Court below is unassailable. The 
earlier deeds of further oharge were exeouted 
by Manna, the original mortgagor. The 
last deed of further oharge was exeouted 
by Dwarka, son of Manna. Therein 
Dwarki referred to the earlier deeds of 
further oharge and thereby ratified those 
deeds, ft is not open to him or to his 
legal represen'atives to qaestion their pro¬ 
priety now. 

The only other point involved in the 
appeal is that relating to the groves standing 
on plots Nos. 208 and 249 old Khasra. 
They were not included in the mortgage and 
the profits whioh the defendants received 
from either of those grovel oannot ba 
credited in the mortgage account. The 
oapaoity in whioh the defendants realized 
their profits need not also be considered. 

The appeal is, therefore, alio wed, the decree 
of the lower Appellate Court set aside and that 
of the Court of first instanoe restored with 
proportionate costs here and in the lower 
Appellate Court. The plaintiffs will baar 
their own oosts throughout. 

Appeal alloved . 


MADRAS HIGH COURT. 

Second Civil Appeal No. 260 of 1918. 
December 11, 1918. 

Present :—Justice Sir William Ayling, Kr., 
and Mr. Justice Krishnan. 

Sri Rajah KANDANA VENKATA VARA- 
DARAJA SOBANADHRI ROW BAHA- 
DUR ZEMINDaR and another-Defend- 
ants Nos. 1 and 3—Appellants 

versus 

ACHANTA VENKATASUBBARAYUDU 

—Plaintiff—R ispONDENT. 

Limitation Act (/X of 199 i) dch. /, Ard. 6t— Princi* 
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pal and agent—Agent borrowing money unautliorisedly 
and paying to principal's creditors—Suit by agent for 
recovery of amount paid — Limitation — Repudiation , 
absence of, whether amounts to ratification. 

A suit by an agent to recover from bis principal 
money borrowed by the former without the lattei’s 
authority or ratification but which he paid to the 
latter’s creditors is governed by. Article 61 of Schedule 
1 to the Limitation Act, the cause of action arising 
when payment is made to the principal’s creditors. 

Aghore Nath Mukhopadhya v. Grish Chunder Mukho- 
padhya, 20 C. 18; lU Ind. Dec. (n. s ) 13; Kandasuami 
Pillai v. Avayambal alias Thangachi Amtnal, 7 lnd. 
Cas. 399; 34 M. 167; 20 M. L J. 989; 8 M. L. T. 194, 
(1910) M. W. N. 316, followed. 

Girraj Singh v. Mul Chand, 29 A. 627; 4 A L. J. 
601; A. \V. N. (1907) 214, distinguished. 

A mere failure to repudiate in terms an unau¬ 
thorised transaction does not amount to ratification. 

Second appeal against the deoree of the 
Couit of the Temporarj Subordinate Judge, 
Masulipatam, in Appeal Suit No. 76 of 
1917 (Appeal Suit No. 142 of 1916, Sub- 
Court, Ellore, and Appeal Suit No. ‘204 of 
1915, Sub-Court, Bezwada), preferred against 
the decree of the Court of the Distriot 
Munsif, Ellore, in Original Suit No. 94 4 of 
1914. 

FACTS.—Plaintiff, who was the agent of 
the defendants father, borrowed money 
without the latter’s authority from third 
parties aud paid it to the defendants’ 
father’s creditors. He then wrote to his 
principal intimating the faot of his having 
borrowed unauthorisedly and asking pardon 
for the same. To this letter the defendants’ 
father sent no reply. The plaintiff brought 
the present suit for reoovery of the said sum 
more than 3 years after the said payment. 
The Subordinate Judge found that though 
the plaintiff was not expressly authorised 
by his principal to borrow, the latter sub¬ 
sequently ratified the transaction. He held 
that the suit was not barred. Defendants 
appealed to the High Court. 

Mr. V. Ramadoss, for the Appellants.— 
The borrowing by the plaintiff was neither 
authorised nor ratified by bis principal, 
the defendants’ father. To the letter, Ex¬ 
hibit I, apologising for his conduct, plaintiff 
received no reply. Silenoe will not amount 
to ratification. 

The oause of action for the suit arose on 
the date of plaintiff’s payment to the defend¬ 
ants’ father’s creditors. The suit is barred 
under Artiole 61 of the Limitation Act. See 


Aghore Nath Mukhopadhy v. Grish Chunder 
Mukfudpadhya (1), Kandaswami Filial v. 
Avayambal alias Thangachi Ammal (2). 

Mr. T. Frakasam, for the Respondent.— 
The principal did not in terms repudiate 
the plaintiff’s action. The suit is not barred. 
See Girraj Singh v. Mul Chand (3). 

JUDGMEN 1’. —The question of authorisa¬ 
tion is res judicata against plaintiff by reason 
of the deoision in Appeal Suit No. 22 of 
19i0. The Subordinate Judge holds that 
there was subsequent ratification, but there 
is nothing in the faots found by him to 
justify such a oonolusion. All that is shown 
is that plaintiff in Exhibit I reported to 
defendants’ father the faot that he had 
borrowed the money and asked pardon for 
having done so without authority, and 
wanted orders to pay it baok. No reply 
appears to have been sent to this, and 
there is no evidence of defendants’ father 
having done or said anything in ratifica¬ 
tion of plaintiff’s action. It cannot be said 
that he ratified it simply by failing to re¬ 
pudiate it in terms. 

in the absence of authority or ratification 
it must be held that plaintiff’s oause of 
aotion arose when he paid to the credi¬ 
tors of defendants’ father the money whioh 
he (plaintiff) had borrowed. The Artiole 
applicable is Artiole 61, Indian Limitation 
Aot, and the 6uit is dearly time barred. 
This view is in aooord with the decisions 
in Aghore Nath Mukhopadhya v. Grish Chunder 
Mukhopadhy a (1) and in Kandaswami JFillai v. 
Avayambal alias Thangachi Ammal (2). On the 
respondent’s side Girraj Singh v. Mul Chand 
(3) was relied on: but that oase is easily 
distinguishable. It is not a oase of princi¬ 
pal and agent at all, but of one person 
borrowing money for the benefit of another 
to whom it was direotly paid, and who 
contracted to repay it himself or indem¬ 
nify the nominal borrower. 

We must set aside the decrees of the 
lower Courts and dismiss the suit with 
costs throughout. 

m. c. P. 

Appeal allowed. 

(1) 20 C. 18; 10 lnd. Dec. (n. a.) 13. 

(2. 7 Ind. Cas, 399; 34 M. 167; 20 M. L. J. 989; 8 
M. L. T. 194; (1410) M. \V. N. 316 

(3) 29 A. 627; 4 A. L. J. 501; A. VV. N. ,'i907) 2l4, 
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JUGUL K [SHORE V. BACHINDER MOHAN. 

PATNA HIGH COURT. 

Civil Revisions Nos. 1C6 and 109 

uf 1919. 

July 8, 1919. 

Present: — Mr. Justice Das. 

Babu JUGUL KI3HORE - Petitioner 

versus 

BACHINDER MOHAN and others— 

Opposite Party. 

Civil Procedure Code (Act V of 1 9G8), 0. IX, rr. 4. 0, 
0. XXI, rr. 00, 100, 101— Execution of decree — Appli¬ 
cation to set aside sale—Dismissal for default - 
Application for restoration, maintainability of. 

Order IX, rule 9, of the Civil Procedure Code does 
not apply to an order dismissing for default an 
application to set aside under Order XXI, rule 90 
of tho Code a sale held in execution of a decree’. 

Rule 4 of Order IX expressly applies to suits, and 
a case under Order XXI, rules tCO and 101, is 
not a suit within tho meaning of that rule. 

Civil revisions from orders of the 
Munsif, Purneah, 

Mr. Akbari llusnain, for the Petitioner. 

Mr. Nirsu Narain Singh, for the Opposite 
Party. 

JUDGMENT.—These two revision peti¬ 
tions oome before me under the follow¬ 
ing oiroumstanoes. The petitioner purchased 
and got possession of a jote belonging to 
the judgment-debtor ou the 24th of 
March 1913. On the 23rd of April the 
opposite party preferred an objection under 
Order XXI, rules 100 and 101. At 

the time of the hearing of the application 
the opposite party failed to pat in an ap- 
pearanoe, with the result that its petition 
under Order XXI, rules 100 and 101, was 
dismissed for default on the 15th Septem¬ 
ber 1918. On the 21st of October 1918 
they put in a petition under Order IX, 

rule 4, of the Code of Civil Procedure for 

re-heariDg of the petition which was 

dismissed for default. This petition for 
re hearing was rejeoted on the 29th Novem¬ 
ber 1918 as no step was taken by the 
applicant. On the 3 Jth November 1918 

there was another application under Order 
IX, rule 4, by the opposite party for restor¬ 
ing to file the execution case whioh 
was dismissed for nonpreseoution. On 

20th January 1919 the petition of the 
30tb November 1918 was allowed and the 
re-hearing of the case was restored to its 
original number, that is to say, the re hear¬ 
ing oase whioh was rejeoted on the 29th 


November 1918 was restored to its original 
number. Against this order of the 20th 
January 1919 there is one petition being 
Revision Ca^e No. 109 of 1919. Subsequently 
by a further order, dated 3rd February 19 1 9, 
the re hearing petition was allowed and 
tho objection case was restored to its 
original number. As against this order 
of 3rd February 1919 there is another 
application which is Revision Case No. 103 
of 1919. 

The point which has been taken before 
me by the learned Counsel appearing on 
behalf of the petitioner is very short, 

and it is this: that (he Court bad no 
power under Order IX rule 4, to restore 
a case under Order AXI, roles iOO and 
101. The Speoial Benoh of this Court 

has decided in the oase of Bhubaneswar 
l resad Singh v. Tilakdhari Lai (1) 
that Order IX, rule 9, of the Code 

of Civil Procedure, 1908, does not 

apply to an order dismissing for default 
an application to set aside under Order 
XXI, rule 10, a sale held in execution of a 
decree. In ray opinion that decision is 
applicable to the facts of this oa9e. It 
seems to me that Order IX, rule 4, 
expressly applies to a suit and it oannot 
be urged at all that a oase under Order 
XXI, rules ICO and 101, is a suit within the 
meaning of Order IX, rule 4. 

I hold that 1 am bound by the d eoi- 
flion of the Speoial B<*noh of this Coarfc 
and I would, therefore, allow these applica¬ 
tions and set aside the orders passed by 
the learned Munsif on the 20th January 
1919 and 3rd February 1919. The psti* 
tioner is entitled to his costs whioh I 
assess at two gold mohurs in each oase. 

Petitions allowed. 

(0 49 Ind. Cas.617; (1919; Pat. 73; X P. L. J. 135. 
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PRAYaG SINGH V. EMPEROR. 

PATNA. HIGH COURT. 

Criminal Revision No. 178 op 1919. 

July 15, 1919. 

Present: —Mr. Justice Drs. 

PRAYAG SINGH and others — Accofrd 

—Petitioners 

V6T8US 

EMPEROR— Opposite Party. 

Penal Code (Act XLV of 1860), s. 193— Fabricating 
false evidence- -Witnessing service of summons on 
wrong person — Offence. 

In a rent suit summonses were issued to, amongst 
others, one S. Accused No. I identified a person as S. 
and the summons was served on him; accused 
Nos. 2 and were witnesses to the service. It 
appeared, however, that S had died some yoars before 
the suit was instituted. The three accused were 
accordingly convicted of an offence under section 
19;* of the Penal Code: 

Held, that the conviction of accused Nos 2 and 3 
could not bo maintained, as it was not proved that 
they were aware that service was to bo effected 
upon S. 

Criminal revision against the order of the 
Sessions Judge, Mongbyr, dated the 2tth April 
1919, affirming in appeal the order, dated the 
27th March 1919, of the Deputy Magistrate, 
Monghyr. 

Mr. Sami , for the Petitioners. 

The Assistant Government Advocate, for the 
Crown. 

JUDGMENT. —I am clearly of opinion 
that the oonviotion of petitioners Nos. 2 and 3 
cannot be upheld. The facts are shortly 
these: There was a rent suit by one Hakim 
Mohammad Reza and others against Dahu, 
Sukaraud others. It appears that Sukar had 
died long before this rent suit was instituted. 
Summons, however, on the defendants was 
served on the 21st January 1918. The 
petitioner No. 1 was the identifier on whose 
identification summons was served on Sukar. 
Petitioners Nos. 2 and 3 were witnesses to 
the service of summons. They have all been 
convicted under section 193, Indian Penal 
Code. This Court refused to interfere so far 
as petitioner No. 1 is ooDoerned. The only 
question whioh I have to consider is whether 
the oonviotion of petitioners Nos. 2 and 3 can 
be upheld. 

I have already mentioned that petitioners 
Nos. 2 and 3 were merely witnesses to 
the servioe of summons. That does not 
imply that they were aware on whom 
servioe was to be effeoted. Seotion 192, 
Indian Penal Code, provides as follows;— 


“Whoever causes any oiroumstanoa to exist, 
or makes any false entry in any book or 
record, or makes any document contain¬ 
ing a false statement, intending that such 
oiroumstanoe, false entry or false state¬ 
ment may appear in evidence in a judioial 
proceeding, or in a proceeding taken by 
law before a public servant as such, or 
before an arbitrator, and that suoh oir¬ 
oumstanoe, false entry or false statement, 
so appearing in evidence, may oause any 
person who in suoh proceeding is to 
form an opinion upon the evidenoe, to 
entertain an erroneous opinion touohing 
any point material to the result of such pro- 
oeeding, is said ‘to fabricate false evidence.’ ’’ 
Did the petitioners Nos. 2 and 3 causa 
any circumstance to exist or make any 
false entry in any book or reoord, or 
make any document containing a false 
statement, intending that suoh oiroumstanoe, 
false entry or false statement might ap¬ 
pear in evidenoe in a proceeding taken 
by law before a public servant as suoh? 
I am clearly of opinion that the answer 
cannot be in the affirmative. If indeed 
it had been proved that they were aware 
on whom servioe was to be effeoted, the 
matter would have stood on a different 
footing altogether. But that is not the 

finding of the Courts below and so far 
as I have read the.evidenoe and I have oer- 
tainly examined some of the evidenoa in 
the case—oral and documentary—I do not 
find that it has been proved that they 
were at all aware of the fact that servioe 
was to be effeoted on Sukar. It may 

well be that the identifier told them that 
servioe was to be effeoted on some other 
person. Before these petitioners can be 
convicted of an offence under seotion 193, 
it must, in my opinion, appear that they 
were aware that servioe was to bo 
effeoted on Sukar. In my opinion their 
oonviotion under seotion 193, Indian Penal 
Code, cannot be sustained. 

I, therefore, set aside the oonviotion 
and the sentence passed on the petitioners 
Nos. 2 and 3. 

Conviction set aside. 
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ALLAHABAD HIGH COURT 
Criminal Rev, sign No. 293 cf 1919 

Jone 24 , 191 y. 

BABU RAM M I' Ja9ti0e Pi ^ 0tt - 

ALiU RAM-Accused-Applicant 

versus 

EMPEROR_OpposifE Party 

Criminal Procedure Code f Art r , ' ' 

235, 476, 537 ib —Order r / ° J l698 J> $s - 234, 


potrt ?:?s:c:r insi tw ° diff <-<> 

the CityMunsif “ndt hVnri ’ • !“ th « Court of 

.Subordinate Judge Both / - r ,n 1,10 Court of the 
Small tJause side' and f, "’T trie(1 on 
Judge directed under secL , Th ° Sub ‘ 

Code, the prosecution of the C,,minal Procedure 

209 of the Penal C ode land of T Section 

under section 193 f) f ,,ee °ther persons 

trato Uking^oo^Lle'^ r e ca C S ° e de fr ^ ^ 

against the accused i„ respect .,f I f ?k charges 
and the accused entered upon hi/ i * b ° th the suits * 
was recorded for both nr d ? fence * Evidence 
without any objection to ,. and defe **° 

Magistrate to take cognizance 'of t?* tsd * cfc,on of the 
to the validity of the ur o,/d , '? offcnces » or as 

both charges at one and T adopted »» trying 
was convicted, the accused appeaM°to'the If" he 

ohX p: r Z sti z sr \ ? ^ 

trate in taking cognizance of ° f th ° Ma ^ 8 ' 

have been committed in respect of^t" 00 aUeged to 
the Court of the City ftluns,/ ° . tho 8u,t « ,ed in 

been taken by surprise at rho that he had 

• tho Magistrate as ho hoii* i course adopted by 

for the offence* in respect of'th 6 • " a3 °" his trial 
the Sub-Judge i °., SUlt in tl,u 1 ou “ of 

defence by this’belief The^***^ pre i utll '' e<l in his 

to interfere andThe accused °? , Jud « c declined 
in revision: C “ Sed moved the High Court 

(tfof <i ;he h Cri^nal C T r „;“ l 3 Covarad action 5*7 

Who had every opportmdtTo/do- 0 ' 33 th ® accused ’ 
hadfull warning from the dir '£ 1° nud who 
was framed of the fact that I * " V 0 ! 1 tbe char ge 

bis trial in respect of hntf «• Wa ® be,n S P ut upon 

in tho viewTaken by th°i T’ '“ d “ 1 “ 

never at any stage of the trial i n EtCourt•*"“! 
the question of th« . Louit raised 

; tho offence alleged to have^^ 1011011 V s res P ect of 

City Munsifs Court ELEh iU ° d ia the 
had committed an error but th* * the Magistrate 

»ny way prejudiced the accused bT°tho ^ n0t , 
adopted, [p. 420, col. ].] 7 tho Procedure 

Crimina 1 revision against the order of 
ZnmT J0d8e ’ Barel,ly - da '° d «>e 15th 

Mr, J N. Misra for the Applicant, 
the Crown ’ GoTernmtnt Advocate, for 


sion L ^ GMENT ~ Th ' S applioa, ' on in wi- 
sion arises out of the following facts 

Oh the 6th of April iqig th i- ! 
Bahn Ron, * a , iytbe applicant 
aDu instituted two lip.'l Bn :* 

12^*7' Conrfs **^ ‘-1 

of Rs 33 io°o ne f CaSe he ° ,aimed a »>® 

Th f ‘° ° from °ne Badri Prasad 

City M K . aS f ,n f tn,ed in the Court of the 

Small Pa r Blrei,,y ' wa9 tried on the 

ed on tbe'^dS^oVApnr^Ts 8 
other sn it Babu Ran, claimed a sum of 

• r ° m ° ne Muwmrnat Ganga Dei 

B„.n,» ri°' j::,. . 

Small P n * lso Was tried °n the 

m“s d Th! I 0 " 1 u de o and W3S also dia - 
tTen to l T T ned Snhordinate Jodge 

hen lock proceedings under section 476 of 
Bam a'r r^ 6 C ° de a « ainat Ba >>u 

aonlred ea ' ° ertain pe,8 °ns who had 
appeared as v Knesses before his Court in 

rZ P G n ab “ Ram ’ soIa; “‘ against ilusam■ 
ZL *t 9 ‘- in the course of those pro- 

the d suR S hS • eD . t L° r a " d ex amined the file of 
the suit against Badri P rasa d in the City 

H COr !i ° D ' he let of Jn ne 1918, he 

Bubn R ntl c,df r deeding the picseention of 
p“ b ” under section 109 of the Indian 

eeotion 193 8 Zu ol, ^ ree other persons under 

who tool 93 f he Same Code ' The Magistrate 

into tie °7 n:2aD0e of‘be matter enquired 
mote conduct o Babu Ram in respect of 

ahlJZn 8 fi,fd by h ' m - framed 

had f „ dT” 8 , agl>inat Biba Ram ‘ h at he 
intent ” ,eD "^ ° r dishonestly, or with 

Ganea n'” Jnre J adrl ’ Prafad a ' ld Munmmat 
one fl 8 nd?b ,,ffiade 888(081 €aoh cf them, on 
Conr.e d f" day ’ 8 0,aim tw0 different 

false aL T° u Wbi0b be kcew ,0 he 
Bahn R P 8 “harges had been framed 

.msec t Ram enle ' ed 00 hie defence. The 

cross t,0 “ ' VUDeFees wer e recalled and 

cross exammed and witnesses for the de- 

da^s , n b ere | heard 0D thece subsequent 
, 6 ast °f whioh was one month 

and eleven days after the framing of the 
charges. It „ qaite „] tar that in the 

ilagmtr^te a Court no objection was taken 
9 to the jurisdiction of the Court to 
take oogn,since of both offences, or as to 
e va idity of the procedure adopted in 
rying both these charges at one and the 
same nal. It was an essential part of 

fj oase f° r the prosecution that these two 
false claims had been preferred by Baba 
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TUm out of enmity against Bain Prasad, 
his reason for proceeding against Musammat 
Ganga Dei being that that lady is related 
to Badri Prasad and lives in oue and the 
game hoaae with him. So far. therefore, 
as oonoerne the trial of these t wo charges 
together, the prooelure ad ipted is not 
merely warranted by section 234 of tbs 
Criminal Prooedure Code, but the ease 
actually falls within the purview of 
seotion 235 (I) of the same Code, the 
case for the proeeoution being fchat the 
bringing of two false olaims against Badri 
Prasad and Musammat Ganga Dei respec¬ 
tively formed part of the same transao ion. 
The trying Magistrate, and also the 

Sessions Judge on appeal, have found that 
the case for the proseoution was fully 
made out on the faots, that the two 
olaims preferred by Babu Ram were false 
to his knowledge, and were preferred 
dishonestly and with intent to injure 
Badri Prasad and Musammat Ganga Dei. 
In his memorandum of appeal to the 
Sessions Court Babu Ram protested against 
the joinder of the two charges, and also 
against the action of the Magistrate in 
taking oognizinoa of the offence alleged 
to have been committed by the 61mg of 
the false claim against Badri Prasad in 
the Court of the City Monsif. He hae 
stated in the said petition of appeal that 
be was taken by surprise by the 

course adopted by the Magistrate, that he 
believed himself to be on hie trial only 
in respect of the olaim brought against 
Musammat Ganga Dei and that he was 
greatly prejudiced in his defence by this 
belief An examination of the record 
shows that these assertions are absolutely 
false Babu Ram had fair warning that he 
was charged in respect of both offences. He 
did in fact defend himself in respect of both 
nVmrcee He had abundant opportunity of 

S .o. — in the Magi 9 t r te8 f 

Oonrt challenged the legality or propriety of 
the procedure adopted. The learned Sessions 
' Judge, concurring with the view taken of the 
faot by the Magistrate, has deolined to inter 

fere on any legal ground, holding that the 

joinder of ohargee was justified, that if 
any error was committed in respect of the 
Magistrate's taking oogmzanoe of the offence 
alleged to have been committed in respect 

of the filing of the emt in the City 


Munsif’s Court, the accused had not been 
prejudiced thereby and that the provisions 
of seotion 537 (5) of the Criminal Proce¬ 
dure Code, mere particularly when oon- 
sidered in connection with the explanation 
appended to the aforesaid seotion, forbid 
interference on appeal or revision on the 
mere ground of want of sanction in respect 
of this particular offenoe, or of irregularity 
in the proceedings taken under seotion 4/b 

by the learned Subordinate Judge. 

In the petition of revision to this Court 

these points are again raised, I have to 
consider. first of all, whether the learned 
Subordinate Judge had jurisdiction to take 
proceedings in respect of the false olaim 
alleged to have been preferred in the City 
Munsif’s Court. My answer on this point 
is that on the materials at present avail¬ 
able I am unabls to answer this question 
positively either in the affirmative or in 
the negative. If it was made a part of 
Musammat Ganga Dei’s defenoe in the suit 
before the learned Subordinate Judge that 
the preferring of this false olaim against 
her was part of a conspiracy, another 
step in which had been the filing of a 
false olaim against Badri Prasad in the 
City Munsif’s Court, and if in oonsequenoe 
the learned Subordinate Judge sent for 
and examined the reoord of the trial in 
the City Munsif’s Court, and if, in faot, 
the question of the false olaim preferred 
against Badri Prasad was brought to his 
notice in the course of a judicial proceed- 
ing, that is to say, in the oourse of his 
trial of the olaim brought against Musammat 
Ganga Dei, then he had jurisdiction to 
direct the proseoution of Babu Ram for 
having preferred the false olaim against 
Badri Prasad in the City Munsif’s Court, 
a8 well as for having preferred a false 
olaim against Musammat Ganga Dei in his 
own Court. If 1 thought it essential in 
the interests of justioe to do so, I should 
adjourn tie present proceedings in order 
to oall for the reoord of the Suit No. 32 J 
of 1918, on the Small Cause Court side, 
in the Court of the Subordinate Judge of 
Bareilly, in order to enquire further into 
the f e matters. For reasons whioh will 
beoome sufficiently obvious in the oourse 
of this order, 1 do not think this necessary. 
If this were the only point to be deter¬ 
mined on this application, I should be 
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under motion 476 of the r7 , „ nd(?e 

dare Cede m„,t „ Cn mina] Prcoe . 

and valid order, ZITlJ 0 ^ 8 ™ d 

xz 7 rr y ihis conrt <° s 

bowevef, b L m Zem e ^ ^ 

same order Tf ; Q j . e ‘ pect °‘ the 
in '‘s terms and' lays Rael^o 

contention that th« 1 j open to the 
Judge, although he JdT^ ■ S “ b ° rdi " a '° 
of the enit in the Cit T min ^ d th « file 
order to form a v y l f a . D91 ^ 9 Court in 

•.»..r„ ■.rr‘.s'”*,"""”- 

a matter nf f«nf • * ° 10 ’ dld Dot , as 

prosecution nf Baba 'r^ ■ t0 direot the 
«I»im Preferred in the , . 'V &qpeot of the 

bnt only i n respeot 0 f the ^°- nei *’ s ° 0 " r ‘, 

against Musammat Ganga De “ S 

Court. I am nn f _ K , 6 ln his own 
‘ban to say that ‘° t K ° furtt er 

Subordina e jndge of 1 t 7 ,earned 

is ambiguons and L 7 lst ’ 19,? . 
olear as it should dn 7 7 “ake it as 

‘o direct the prosecution of R^ 'r 6nded 

o r r p r P tr^r er r £ ^ 

u N p°on tLsTas" nt i n tak° 7' "'^‘^^‘‘er 

who tried Baba Ram 7‘ tbe Ma * ia ''ate 

bad before him an 1 * 7° < ’ bar ‘^ 
order as to which it can fa, ? r“7 h" 0 " 3611 

Si 1 uzs. , £ i = 

ss-Att rr* tec 

1st, 1918, direoled Bit n/”* 7° 
in respect of both offences He Pr ° 60on ‘ ,on 

that belief and , ao ^ ed upon 

every opportunity of doC^o^’ , wb ° fa ad 

fall warning from the /f who bad 

ebarge was frame” of the Wb '‘° h the 

was being put upon hia triaT bt) 

of both offences, acquiesced fe 'tbZ^ 
taken by the Magistrate and new, at™" 

stage of the trial in that p! t 4 Uy 
the question of the Court's want 
tion in respeot cf the offenofl Jur * sdl °* 
have been oommitted in the Off t? ed to 
Court. On this state of 2 * 7°^ 

prepared to hold that the 1 am 
covered by the provisions of section 6 637 


INDUS CASKS, 


£ 

tl919 


When Cf a)l th i e 8 PrD ^ate Code, 

which occu rVaf d0 K 6 ' tbe W .? rds 

-t of a rs^ at reqS°S D sei 

under F ZeZZm'" 'luTf™ ^ 
meaniro- • if 4 ’ must tave some 

-and interpretation Tif f 

d $ff b v zr 

so a to’ « 7 Part of 'be said section 

a^d\r k 6 u^s ib S) f trs words 
.. .rti r•, 11 ™ 

j* 1 '*'« '»“»j Th.j 

rS 7 .at.if S Si, '0 “ ■* 

learned ‘ Jud Cn ' m '' nal Code!” the 

intended tZ ' The se “"'on was 

from interf • Prtv ® D , t a “ere teohnioality 
the err 0r lm'; Dg W,,b the OOD ^ of justice, 
had e«canorl alS . 8 I IOD ’ e '°’> being one whioh 
of the nr " P! £ 6fl at 'be beginning 

to me n P c i ng 7 Tbe P^sent seems 

to me preoiseJy such a case. The error, 
Magistrate m ^ 

issaf tr; “ 

made in th 0 e ‘° whioh reference is 

error M Z °° Drf0 ° f the sa ' d order. The 

observatin T 8S ° ne ’ oer ' a inly escaped 

the ° mere ' y at ‘be beginning of 

but thronlh' D8 e en" tbe Magistrate’s Court, 
but throughout the entire trial in that 

it be said*?). tbat ID n0 event oould 

by the nr i Babu Ram was prejudiced 

t7on that ^ « , tbe , ° ase for 'be Prosecu- 

by Babu R*° 8 " G oIa,m9 had beeD brought 

£;“* JT'"',™" 

Stitufed t 7® tW0 fal9e oieime con- 

to form °/° 8 80 euuuected together a, 
lotion F 8 ° T aDd the 8a “ e trans- 

his trial n7 '■ Baba Ram had be 913 

preferrnd ^ W r63peo ' ‘he false claim 
preferred agatnst Musammat Ganga Dai 

the evidence given by Badri Prasad would 


Or!l m. CaS ’ 618i 37 A 283 > 13 A- L. J. 346, W 
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have been relevant under more than one 
seotion of the Indian Evidence Act. 

The sentences passed in this oaso are 
rigorous imprisonment for one year and 
a fine of Rs. 100 on each charge. The 
sentences of imprisonment have been ordered 
to run concurrently, so that when all is 
said and done, the only practical effeot of 
the trial of the two offenoes together is 
that Babu Ram is condemned to a fine 
of Rs. 200 instead of a fine of Ri. 100 
only. While, therefore, I entertain no 

doubt in my own mind as to the correct¬ 
ness of the principles of law on the 
strength of which I have decided to dismiss 
this application, I am prepared in view of 
the somewhat oomplex nature of the 
questions of law raised to take into considera¬ 
tion the question of sentence. There 
is no dear evidence on the record as to 
the means of Babu Ram; bat I am 
disposed to infer that his position in life 
is suoh as to make the payment of a fine 
of Rs. 200 a somewhat serious matter 
for him. Moreover, if it is permissible 
to look at the matter from a somewhat 
technical point of view, it may be said 
that the false olaim against Musammat 
Ganga Dei was for a considerably larger 
amount and constituted a more seiious 
offence than the bringing of the false olaim 
against Badri Prasad, so that some dis¬ 
tinction might be made between the two 
in the matter of the sentence. My order, 
therefore, is this that as a question of law 
I affirm the oonviotion of Babu Ram in 
respect of both the offenoes of which he has 
been tried and convicted; but for the reasons 
given, I reduce the sentenoe passed upon 
him in the matter of the second offence 
charged, that is to say, the false olaim 
brought against Badri Prasad in the Court 
of the City Munsif, and I do so by setting 
aside the sentenoe of fine p issed in respect 
of the oonviotion on that oharge. The net 
result is that Babu Ram remains liable to 
two concurrent sentences of rigorous impri¬ 
sonment amounting to one (1) year in all, and 
to a single fine of rupees one hundred 
(Rs. iOO), with an alternative period of 
rigorous imprisonment. I understand that 
Babu Ram has been released on bail, if so, 
he must surrender to his bail; to undergo 
the unexpired portion of his sentence. If 
the fall fine of Rs. 200 has been paid 


then one-half 1 of it, that is to say 
Rs 100 will be refunded. 

Sentence reduced, 


PATNA HIGH COURT. 

Criminal Revision No. 162of 1919. 

June 19, 1919. 

Present: —Mr. Justioe Atkinson. 

DAROGI CHAMAR and others-Accused 

—Petitioners 
versus 

EMPEROR -Opposite Party. 

Criminal Procedure Code (Act V of 189%), as. 367, 
427 ~Criminal appeal—Ju<hj meat of Appellate Court, 

contents of. 

The law requires an Appellate Court to write a 
reasoned and considered judgment, setting out the 
facts and points arising for determination and 
stating the reasons and grounds for its decision. 

A iud^ment which omits to do this, the Judge in 
appeal 0 contenting himself with saying that lie 
adopts the reasons given by the trial Court to support 
the grounds of his decision for maintaining the 
conviction of an accused person, is erroneous in 
form, as such a judgment cannot be read as supple- 
mentary or additional to. or to be explained and 
deciphered by the aid of, the judgment of the trial 
Court.[p. 423, col. 1.] 

Criminal revision against the order ot the 
Sub Divisional Officer, Bhagalpur, dated the 
3ist April 1 19, affirming in appeal the oon¬ 
viotion of the petitioner by a Magistrate 
of the 2nd Class, dated the 24th March 1919. 

FACTS—The judgment of the Appellate 

Court was as follows:— . 

“I have carefully gone through the judg¬ 
ment. The appellants appear to have been 
rightly oonvioted under seotion 411, Indian 
Penal Code. Apparently three bags containing 
paddy were stolen from the oomplainant’s 
verandah. Two of them were recovered from 
the house of aooosed Darbeshi. The contents of 
one were emptied and divided into six shares. 
The third bag oould not be discovered. The 
reasons given in the lower Court’s judgment 
for his finding commend themselves to me 
also and I aooept it and uphold the convic¬ 
tion of the appellants but regard being had 
to the nature of the offence, the senteneo 
appears to me to be too severe and I according. 
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J y redaoe it to one rf n, 

pi - 

JUDG3JENT*—The fi 
were charged with an offsn 64 ' 4 ' 0 !!" 8 herein 

. 4U of the Indian p n en 0 a f n “ 8nDdeI -.^t'on 

honestly receiving stolen property^ ^ di9 ' 

beJo^KTbeeoto/^ 66 •' pad dy 

following day Lo of th , tbat ° U 
covered in the tones of 6 ^'j 8 were die- 

paddy haying been taken B0 ?f ed N °’ 2 - tbe 

ard divided 1.5S"" 

- irSi , u tr * “• ciasp, 

judgment very 00 gent' 86t8 fo / th in hie 

that all the aceneed^re ga-r r r 8bowip * 

within the meaning of s r^ °^ an c 'ff e noe 

Indian Penal Cod" Ve ,e» " 411 of ,be 

trate considered the ease ainTth'™ 1 JIae ' 8 ' 

ae againat eaoh aocnsed and IT tv,denoe 
the taking of the sank-’ « d j! foand that 

oomplainant’a verandah hi fr ? m tbe 

wae with the dishonest i/t Y* pet,hn ners 

&:r p,aiDa -' 8 ^‘y'To :i a z°: 

Sircar ^he' Snb. D YvY s ionar Ma^Y 6 14r ' 

S' my d 0 ; ; r- 

extreme. Section 424 a" ? in the 
Procedure Code read w/th 4b ® Ctim ’ DaI 
provides wbat a iodgm„ ! th 8eot, on .367 
Conrt ebonld contain to be aDA P rel,a fo 

Pn °h as the law ,pn„; 6 . Judgment 

provides that it shall cont"'- b L tot,on 367 
points for determination the £ ' be Point or 
arid the reasons ftr arrivin'* a f tu °^ ,on hereon 

Now the judgment of the S^n"’ 0 "' 
Magistrate does not state r\ ^’Divisional 
arising for determfa.onand7h° ,D ‘ ° r P °'' Pta 

£ Sr at — ^.iras; 

apS on 

accused waT aUkSTb/tbem ^h 

kcowiD* ibafc the sam« J d,8h °Dest]y 

nor has the (earned Sub-DivV* 0 ? r ° Per,y - 

th f<6 d” 8pptal considered tbe° w 1 -^®' 8 ’ 
the evidence adduced at the tri i ® ht of 

eaob of the aooueed individual 88 aga,n st 
how far such evidencew^Td'"' " nd 88 tp 

eaoh of the five r^ch^ed 


Whi ° b b6 «• ->'ed upon to 

^Vhl!zzz or !v , 88 It t siv„h v. 

,n ^8 reasoning with 'dire f °P ,n, °n, appjfpg 

-a win ik. ", E J'"' "« 

venture to express myertirel °’ S ° D 1 

Sir Lawrence Jenkins says.-— 00r, °nrrenee. 

p p P f al that section Y^of'C° nr4S ° f 
Procedure Code prescribes ‘J* Crimi 'nal 
confaired in Chapter XYVf ' 8t tbe rnlea 
ment of « Criminal C„ 1 V 88 fo (be indg- 

t on shall apply R0 TV ° f ° r ’f' nal Jnrmdil 
t p the iJ g ZT o{ TTT b6 , Prap f'>able, 
other than a Higl/ C„ n ^/ PP ! ,,afe Court, 
Peotiors in Chapter XXVI °” e ° f tbe 
which presoribes that s' 'I Se ° t,0D 367 > 
among other things nnnt . Jnd f me nt shall, 
points for determination tkj <be . point or 
and the reasons for the 6 d e °' 8 ' 0n ther eon 
the oonviotion in this ess ea,8 '°n- Now, 

of first instance was both T * be fl 01,r t 
and 14.3. p or under seotions 

t°h ff 7°f i ander 8e °t'on 379 ° f ftD 

that ,t should be proved that It, D<, ° e fPary 

intention to take dishe ‘ tbere was an 
property out of the nns ° e . st y aB J r moveable 
aggrieved withont tZ ZT ■' ' be P ^ p 
one of the points for de^eLrV TO,WDf ; ard 

is whether there wasthat' T f- t,0D ’ ther efore, 

|y there s no fildlng ^"^ *?»***■ 
judgment of tfo In, * f po,nt ,n the 
u ' b ' a fa not : e i" ^-; ,8 ' e .Court, 
hpoause one of (he nm . D,Pa °bjeoticD t 

fart of the defence i s "bat t ° D fb ® 

m ay have been t he m . - thf)D 8’ h tJiere 
there was not the irtonr^ ° f pro P^7, 
Property disbenestty cne Tin fste that 
of any other perFon f l P08Be(, *kn 

contended, there " 8 a T n,n0 J 1 a8 ' il * 

right; so that it ° ,a ' m rf 

absolutely essential that thaY 'T '* Was 

contained in the iudwm ?°‘ nt 8boD, d he 
be decided.” JDC?8ment a "d that it should 

The reafoning’ of fhnf j • . 
opinion, app]i f8 wf<h str/k - ieo ’ 8,OD . *n my 
facts of (his case tnkw X foroe to the 

£ srti-s « 


n k r , _ or nis 

c r. h. J.348, Cai ' 9991 87 C.L.J. 4J0; l, 
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e i0D for maintaining the conviction of all the 

aoonsed on appeal. : ta 

In my opinion such a jndgment is quite 

erronenn, in form. The judgment of the 

Appellate Conrt must stand by ,t5e ' f ^or 

not be read ae supplementary or additional or 
to be explained and deciphered by aid 
the judgment of the trial Court. Authority 

for Ibis proposition is 

Jamait MulUc'e v. Emperor (>). And in this 
Court also I think the reasoning of a deoi 
einn reported as Ourubari Behera v. Emperor 

(:l) wnull apply, viz , that the la™ requires 

an Appellate Court to write a reasoned and 
considered judgment se't.ng out he fact 
and points a.ising for determination and 
stating the reasons and grounds fo 

d6 Tn'°my opinion the learned Sub Divisional 
Magistrate has failed to discharge the duty 

which the law oast upon him. The ease 
must be remanded to him so that he may 
write a proper judgment upon the acta and 
evidence, and I ehould like him to state 
also hia reasons for reducing the sentence 
Of six months pasaed by the trial Court 
to a period of three months’ rigorous im- 
prisonment against each of th e aooused. 
If the learned Sub Divisional Magistrate 
was honestly satisfied that the reasoning of 
the trial Court « as satisfactory and oonvinc- 

ing, it is hard to understand how he came ‘o 

reduce the Renter oe in the manner in which 

1,6 However, 1 shall remand the case to the 
learned Sub Divisional Magistrate to enable 
him to write a prorer judgment in accordance 

"'As the aocused are on bail, let them 
remain on bail pending a proper judgment 
being prepared by the Sub-Divisional Magis- 

* ra * 0. Case remanded. 

(2) 35 C. 13S; 12 C. W. N. 134; 8 Jr. L J. 427. 

(»} 43 Ind. Cas. 43ft. 2 P. L. J. C9o ; 4 1 . L. W. 1.3, 

19 Cr. L. J. 151. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No .75 oe 191 . 

June 27, 1917. 

Present-— Mr. Prideaux, A J. C. 

LOCAL GOVERNMENT — Petitioner 

versus 

pLulneil meaiurc of, hour to be determ,ned. 

The measure of Punishment for an offonee ot^pe, 

to the conduct of ‘be criminal The 

and unprotected s - . j „; v i have condoned 

fact that the famdvj.f t m b , )ouW „ ot . 

the offence on bcin jj d determining tho 

rf th°o°’odcncc, or of the punishment to 

l ji*uta,r\Xo, «w.». c, 50, 

followed. 

Criminal revision for enhancement of 
sentenoe against the order of the Sessions 
Judge. Nerbudda Division, dated the -nd 

April 1917. confirming the o der of ■ 

trict Magistrate, Betul. dated the 5th 
Maroh 1917. 

Mr. G. P. D*ck, for the Crown. 

ORDER -Pyarelal, son of Mukandlal a 

Bania boy eighteen years of ? ge> ha6 J*®? 

• f a u the Distriot Magistrate, Betul, 

cf raping ore Rasi, a Rajput girl aged thirteen 
Ct . i a _q of age. and aentenoed 

under'section 376 of the Indian Penal Code 
to six months’ rigorous imprisonment. The 

• a.* ar <\ the sentenoe have been oon- 

oonviotion and the sente ^ Government 

lies in revision for enhancement of the 
sentenoe on the ground that the sentence 
awarded is grossly inadequate. The -moused 
though noticed, is not represented in this 
CouJ The District Magistrate, replying to 
the Rule calling upon him to show cause why 
th! sentence ehould not be enhanced states 
that in view of the accueed e youth and pos, 
„ liA ia of opinion that the aentenoe 

awarded is sufficient and that to protract this 
a ^ a term of years is merely to 

Sri a. •* ■" 

nut enhanoing the deter Pya relal 

P b :rhee m n found T uiUy. and there is no ques. 
as to his guilt, is one of a particularly 



J 1MUNA KAHTn TrT WDI/ 

atrooion« kind. The off ™ UiK JBA • 

* d and medical ° ff ; D ° 9 was Pre-meditat- 

no^denabJe i DJDry w " ,den «® shows that 

„~ at ber family mav h 8 to 11)0 girl 
tWsh 0, 1 ' be '^ P*d V 20 ° 0Dd0Ded th0 

f - c i si? 

hlzcr the -ate" 

, be aooeeed ; s a *' ,Jhantah Nashya (1) 

° ld ePoush to know t be ? maD ' 

sent? 69 ° f tbe °ff 0 °oe h e e h? q U8DeSa and «ons e . 

seatenoe I8 o[ , • 0 ba8 committed. The 

lt to three years' • ' Dade qnate. I enho „ 8 

8 r,gorOQ e imprisonment 6 

Sentence enhanced. 


U) CW -R. Cr. 59. 


Ca '^I^ s S H c o^r. 

»“*EiSw Rev,8I °* 

dAMUNA Xr ' JaSti08 

RUORA kumarTha tT,n0NtR 

Transfer of casein P 0 /- icnot 

^ ^ ^nsjer. "*"'*•**. whether J»' ~ 

Ordinarily tlu» 1 

criminal j^S^Cod? 0 ^ 8 rec .<« 

to oontrol the n ° P ers °ns u-|i 0 i.,, Parties to a 
acoaaed a:d° p P a r ‘'? Mdin ^'- «— are th e r‘ he 
proceedings £uhj! ,? n8 ** 0d in conductin' -05 " 1 ’ tho 
Codo docs not ra . le ^eanin/r of fh r » ^ certain 

WiSps; Rdr~».A 

Criminal applj oation ®”'* P- 426 . co |. as 
Court in its oriminal “^ d ? • ‘° the High 
‘■on on behalf of the ollT™' jar <^° 

s; b D.s„r& ■.“•o,“; 

FA n Xf' agaipn - ' iladhi P-ra, 

a a. 

Mr, Monohar LaJJ ( a 


naf y objeotion to the . 
application inasmuch as at ^ ta,Dm . BDt of th/e 

PO /ocas stand, t 8 tbe Petitioner bad 
Petitioner lnd ‘J° this Court. The 

a p a . and the ease i 8 at the 

a folioe ease and i« if ■ Proceeding as 
the Publio Prosecutor' 8 Th^ ( °° Ddo °‘ 0d by 
proseontion witness H Pat,t,oner is only 
complainant nor tho o " , ,s “either the 
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prevent miscarriage of justice it is to be 
presumed that the Court is biassed, the 
effect would praotioally he to deprive 
Magistrates of this very salutary power. In 
fact if anybody should complain against 
this, it is the Crown, but the Crown are 
satisfied that the oase should go on in the 

Court of the Magistrate. . 

Mr. S. Sinha, for the Petitioner.-If 

this oase ends in an acquittal, I shall 
be liable for maliciously prosecuting 
the oase and also can be mulcted in 
damages in the Civil Court. It is, therefore, 
to say the least unfair that I should not 
be allowed to move the HighCjurt. I quote 
Gaya Prasad v. Bhagat Singh (2). 

A narrow construction ought not to be 
pot on the word complainant. It is not 
defined in the Code and I submit it must 
inolude the informant to the Police. It 
seems anomalous that the same man when 
he sets the or.minal law in motion by 

going to the Police loses bis rights which 

are taken to be vested in him when he 

moves the Magistrate. 

My witnesses have been terrified and 

they are afraid of giving evidence before 

this Magistrate. 

JUDGMENT. 

Mollick, J.—In consequence of informa¬ 
tion given to the Polioe by the petitioner 
who was one of the persons injured, a 
number of persons are now under trial be¬ 
fore the District Magistrate of Bhagalpur 
for the offenoe of rioting. The petitionor 
has moved for a transfer of the oase under 
eeotion 526, Criminal Procedure Cede on 
the ground that the Court has shown bias 

against thp prosecution 

Although every private person, under the 
law in England, has a right to set the 
criminal law in motion, his control over 
the prosecution is not unlimited. 1 he Grown 
is in theory ihe proseoutor for all offences 
and the individual wronged can on.y assist 
the Crown for the purpose of collecting 
evidence and making the investigation 
necessary to bring the offender to justice. 
In continental countries the stricter view 
prevails that prosecutions, having pamsh- 
ment for their object, can only be institut- 


(2) 30 A. *25; 10 Bom. L. R. 10«0: 4 M ’ L * 2 °.\‘ 
18 M. L. J. 394: 5 A. L J. 665; 14 Bur. L R. 3«8 11 
0. C. 371; 8 C. L. J. 337; 12 C. W. N. 1017; 3o I. A. 

189 (P. 0.). 


ed by public authority, though a person 
injured by a crime may join in the pro¬ 
secution as a partie civile, under oertain 
rules. But even English Law, though it 
permits A to prosecute B for libel upon 
G or for au assault upon D, although A 
may have no interest in the matter and 
although C and D may be averse to a 
prosecution, declines to regard a criminal 
prosecution as a private action and a 
private oomplainant who sets the law in 
motion as a party to the proceedings. 

Nor do the provisions of the Criminal 
Procedure Code, dealing with the trial of 
summons, warrant and Sessions oases, lead 
to the conclusion that the law is different in 
India. 

In Queen-Empress v. Murarji Gokuldas (3) 
it was held that the oomplainant in a trial 
for ordinary assault wa9 not a party to a 
judioial proceeding within the meaning of 
section 8 of the Indian Oaths Aot, and in 
arriving at this result their Lordships 
would seem to 9orae extent to have been 
intluenoed by the consideration that the 
Criminal Procedure Code gives the power of 
compounding offenoes not to the oomplainant 
but to the person injured. 

In my opinion, strictly speaking, the 
Code does not recognise a private proseoutor 
who is a oomplainant a9 a party to the 
oase. This seems to be dear from the 
following provisions of the Code of Criminal 
Procedure:— 

(1) Seotion 340, which enacts that every 
accused person may, as of right, be defended 
by a Pleader. 

(2) Seotion 417, whioh enaots that only 
the Local Gov* rnment may appeal against an 
order of acquittal. 

(3) Seotion 423, whioh enaots that no order 
to the prejudice of the aoouspd can be made in 
revision without giving him an opportunity of 
being heard. 

(4) Seotion 440, whioh enaots that no party 
has a right to be heard in revision either 
peisoDally or through a Pleader subject 
always to the provisions of seotion 439. 

(5) Seotion 556, whioh enaots that no 
Judge or Magistrate shall try a oase in whioh 
he is a party or personally interested. 

It seems to be dear that ordinarily the 
only persons who are recognised by t v, e 


(3) 13 B. 389; 7 Ind. Dm. (if. «.) 258. 
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oase from the file of the Sub-Divisional 
Magistrate. This was also rejected. 

On the 2nd June the petitioner moved us for 
transferring the ease from the file of the Sub- 
D visional Magistrate to some other Magis¬ 
trate under section 526 of the Code of Crimi¬ 
nal Procedure. We refused to stay the further 
hearing of the case in the Court below 
but ordered the postponement of the passing 
o f the final order by the Sub-Div s onal 
Magistrate until the disposal of the applica¬ 
tion in this Court. In the meantime we 
directed notice of the application to be 
given to the Government Advooate in order 
to obtain instruction as to whether or not 
the <' , rowD intended to oppose this applica¬ 
tion The Assistant Government Advocate 
appears and strongly opposes the application 
on behalf of the Crown both upon the 
point of law and npon the merits. This is in 
itself sufficient to refuse the application of 
the petitioner, as was pointed out in the un¬ 
reported Miscellaneous Case No. 96 of 1916 
[Rari Prasad Pandap v. .lagannath Singh (l)J 
of this Court. Whatever the rights of a private 
prosecutor he under section 526 to apply 
for a transfer, it is oertain that his rights 
are subordinate to that of the Crown 
"standing forward as proseoutor on behalf 
of the subieot on public grounds”, namely, 
to maintain order, peace and well-being 
of the society. A subject may have a right 
to institute oivil proceedings to reoover 
money or other property on aooount of any 
wrong caused to him by a crime committed by 
any persrn, but as regards criminal prosecu¬ 
tion by him it Las been observed in Burdett 
V. Abbot (6), per Bayley, vide Halsbury’s 
Laws of England, Volume IX, page 233, 
that ‘‘Any private person, in the absence of 
a statutory provision to the contrary, can 
oommenoe a criminal pr< seoution, but the 
propfcutinn is always at the suit of the 
Crown. Hence it is that oriminal proceed- 
ings were called pleas of the Crown. I he 
Crown only can stay criminal process or remit 
a punishment awarded by any ( ourt. 

Under the' Code of Criminal Procedure, 
Chapter XVIII, the oonduot of the case in 
Crown proseoutious is vested in the Publio 
Prosecutor and a Pleader appointed by a 
private person is subordinated to him and 
may instruct and assist him in the proseou- 

(6) (181114 East 1 at pp. 154, 1G2; 104 E. K. 501j 
J2 R. R, 450, 


tion of the case and is required to aot 
under his directions. The Publio Proseoutor 
has a right to withdraw from the pro- 
seoution and to enter nolle prosequi (vide 
eeotions 493 and 494) This right of wnh- 
drawal from proseoution may be exeroised 
by a private person conducting a case with 
the permission of the Magistrate enquir- 
ing into or trying the case under seotion 

495. 

The application to transfer a oase is a 
proceeding in the oourse of the oonduot of 
the oase aud when there is a ooi diet be¬ 
tween the private proseouior and the Pub¬ 
lio Prosecutor in the matter of transfer 
of the oase, the r.ght of the former as 
reoresen'ing the Crown would naturally 
prevail. In the present oa9e the proseou¬ 
tion was in the hands of the Publio Pro¬ 
secutor on a oharge sheet having been 
submitted by the Police. Whatever right 
the petitioner may have by virtue of having 
commenced the prosecution, his right is 
subordinated to that of trie Crown and 
when 1 1 e Crown i» opposing the applica¬ 
tion and doei not apprehend any unfairness 
in the trial of the oase by the Magistrate, 

L am of opinion that the application of 
the petiticner cannot be entertained. 

Coming now to Chapter XL1V of the 
Code of Criminal Prooeuure dealing with 
the transfer of criminal cases, section 588 
empowers a Chief Presidency Magistrate, 
a District Magistrate or a cub Divisional 
Magistrate to withdraw any oase from 
any Magistrate subordinate to him and 
to enquire into or try himself or refer 
it for enquiry or trial to any competent 
Magistrate subordinate to him. This sec¬ 
tion does not provide as to how and by 
whom the Magistrate referred to therein 
nay be moved. The Magistrate may aot 
under this beotion suo rnotu or on the 
information supplied by any person. 

We are, however, oouoerneu with seo¬ 
tion 526 of the v. ode, under wtiioh a 
High Court is empowered to tiansfer 
a oase from a Criminal Court subordinate 
to its authority to any such Court of 
equal or superior jurisdiction or to itself. 
Seotion 526 of the previous Code of Cri¬ 
minal Procedure of lc82 gave muoh 
larger powers than those conferred by 
seotion 147 of the High Courts Criminal 
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goes to the Polioe. It is optional with 
an injured person to go direct to a 
Magistrate with the oomplaint, or to the 
Polioe with an information of the offenoe 
having been committed. In either oase 
he is the person who has commenced the 
criminal prosecution, and in either case 
under the legal fiction, prosecution is said 
to be at the “suit of the Crown.” If 
this fiction bars his right of making an 
application for transfer when he goes to 
the Polioe in the first instance, it equally 
does so when he lodges a oomplaint be¬ 
fore the Magistrate. A fortiori if the 
fiction is no bar in the latter oase, it is 
not so in the former. Besides, an informant 
before the Polioe can, at any time during 
the Polioe investigation or after the close 
of the Polioe investigation, oome to the 
Magistrate with a grievance against the 
proceedings adopted by the Polioe and 
can require the Magistrate to summon 
the accused or to oall for a charge sheet, 
and-his petition, if any, is to be treated 
as a oomplaint and is required to be 
disposed of under the provisions of sec¬ 
tions 200 to 204 relating to oomplaints, 
whether the Polioe submits a charge- 
sheet or not. The Magistrate is also 
entitled to direot the Polioe to submit a 
charge sheet even when the latter holds that 
the oase is false; vide Chapter XIV, 
sections 154 to 159. Unless the first 
irformaut were a party and also a party 
interested, he would not have been entitled 
to move the Magistrate for directing the 
Police to submit a charge-sheet. Under 
sections 44 and 45 of the Code there is 
an obligation upon every private person to 
give, either to a Magistrate or to a Polioe 
Officer, an information of the commission of 
certain offences mentioned therein, among 
which offences of unlawful assembly and 
of riot are inoluded. The person lodging 
the information is responsible for it and 
it is bis interest to see that a fair and 
impartial enquiry or trial takes place in 
respeot of the offenoe of which he has 
given information, and obviously he is en¬ 
titled to apply for a transfer under section 
526 when there be a reasonable ground for 
his apprehension that the enquiry or trial 
would not be fair or impartial unless there 
were a statutory bar to his making an 
application. The distinction between an 
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informant and a complainant appears to 
be very thin for the purpose of making 
an application under seotion 526 and far 
from imposing a legal bar upon him to 
make suoh an application, clause 3, newly 
added, appears to me to amplify the right 
which would have seemed not to have been 
conferred by olause 8 in which the words 
“the Public Prosecutor, the complainant or 
the aooused” ooour. In respeot of many 
oognizable offences [in which a Polioe Officer 
may arrest without warrant and which are 
punishable for a term exceeding six months 
within clauses ( f) and Or) of seotion 4], 
such as the oase of misappropriation or 
criminal breaoh of trust of private money 
or of oheating of a private person or 
misohief to private irrigation works, and 
also in oases where the Polioe Offiosr 
takes a strong view against the oase and 
the Magistrate sends for the oharge-sheet, 
the oonduot of the oase is often in the 
hands of a private proseoutor. In suoh 
oases there is no reason why a private 
person should not be entitled to apply under 
seotion 526. 

But when the conduct of a oase is in 
the hands of a Public Proseoutor and a 
Pleader appointed by a private person is 
subordinate to the Public Proseoator, I 
should think that the latter alone has a 
right to make an application and the 
former is to move the latter or the Crown 
for an aotion to be taken under seotion 
526 through the Crown Proseoutor. This 
is the case here, and, therefore, in this 
oase I hold that the right of the petitioner 
is subordinated to that of the Public Pro¬ 
secutor and inasmuoh as the latter oppo¬ 
ses it, the petition of the former to this 
Court should be rejeoted. 

Now coming to the merits of the oase, 
there does not appear to be any substance 
in the application. The only complaint 
against the Magistrate is that he punished 
one of the prosecution witnesses under seo¬ 
tion 228 of the Indian Penal Code for 
refusing to give answer to a question in 
oross-examination. This was within the 
right of the Magistrate and does not 
neoessarily impute any unfairness in the 
trial of the case. 

The next ground is that the remaining 
witnesses for the prosecution were frighten¬ 
ed by the aforesaid act. This ie rafchec 
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f, friv . 0 ' 0n3 , aa ^ ““substantial ground. Oj 
he other hand, even after the said event 
the witnesses for the probation were 
examined and yet nothin? has been sn?- 
geited to show that the Magistrate has 

the aDy QDfairD033 iD the eondaot of 

Jhl^W Bib ° -ranath 

‘ he , ^“ khtar for the defense, is a 
elation of the principal aoonsed Radra 

Komar Jha and u m contact with the 
ryin? Magistrate in oonneotion with the 

tbe ^ lgh KQ Blish School and 

the Oo operative Central Bang, is also 

substantial and affords no sufficient ground 

hot \r a7 tj9 ° li3 frJm ths fiU of 
the trying Magistrate. 

I would, therefore, reject this application. 
The record may now be sent down for 
disposal by the trying Magistrate. 

Application rejected. 
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PATNA HIGH COURT. 

Criminal Revision No. 185 of 1919. 

July 2, lyl9. 

x> P J*< e v\77^ T ' Justioe Atkinson. 

RAM KHELAVVAN THAKUR— 

Petitioner 

versus 

p i ^ PER OR —Respondent. 

Cnminal breach of truet-Agent .Living money 7n 

l-0 S Ll ,nC ‘ P ^ubseguentlg refusing to return 

Driiiciniil a f 'h„ aS ° nt recei ' ,es mone y on behalf of his 
principal, the money so received is the property of 

refuses °'ifc T) by ’ the P rinci P a h and if such agent 
™ “ V the request of the person paying the 

y ° »t, he is not criminally liable°and 

oTcS Ve a ach 0t of° 

offence is the dishonest misappropriate or ‘{he 

anoZ 01 ; t0 his own use of the property of 

another which has been entrusted to him. [p. m] 

L K ffTr V x E ; np V or > 24 Ind. Cas. 332; 7 Bur. 
L * P 209 i 15 , Cr - L ; J /. 7 L. B. It. 278, relied upon. 

Onmmalrev^ion against the order of the 

May 1919 I®’ lMuzaffarp “ r < dated the doth 

May 1919, affirming on appeal the conviction 

OfW^T 8 P t 98e J d by the S “ b Divisional 
Offioer, bitamarhi, dated the 5th May I9i9 

Kbl° G ^l- Tbe , Rara 

Khelawan Thafcur, seeks by this application 


tr havi his conviction sat aside as origi. 

n ^ ( iy pronounced bv fhn G n u n- • • i 
0£ier Ur n y C00 ^ab- Divisional 

dated til, Zr\' PaTSa * ot t0 hi ° order 
aned the 5th May 1919, which was 

JudTe oT M PD ff' by tha loaned Sessions 
1919 Th 1IaZiffarp “ r oo the 28th May 

section Ins V““l ed Wa3 oharged aa der 

wTth tht off th8 c Indian Pen ‘' °odo 

trust The ! 0 , 3 n ori '“ i “al breach of 

• lQ f trlal °ourt found the accused 

affi-mH fk, P thQ b939,oa9 Judge 
0 , ^ the oonviotion of the acsuied 

end he awarded him four mouths' rigoronl 

.mprisonmaot coaphd with piymsnt of a hue 

t ha Mr ’ ^ aDnk ' wbo a PPears on behalf of 
the petitioner, contends that upon the 

."l,™”/, '"' “• th. 

br, ‘" i oi — 

brought' app0ar that one Bhageloo 

persons bv T™' 11 ’ 1 °harg e against four 
aliened off ^ ' lam ’ ° f for an 

Ind,an “(fence under sei tion 325 of the 

were n i C ° de - >™le the proceeding, 

were pending against these four parsons 

wa, I, 0 ’. ° e J ° f Bbagelj o a Pauehait 
get the 9 ’ f Dt ! tbe Peoohait agreed to 

mi e n aS86 ?h ° l Bbage, °o ‘o a oompro. 
should P ° n 6 OOQ dition that accused 

should pay t0 Bhageloo the sum of 

a V?°mpensation in respect of the in- 

of thfi W l01 ,^ e ^. a( ^ sustained, arising out 

assault whioh had been committed 

ffebo at^fu y aooas ed persons. Bha* 

wftq «»*. • t,me the compromise 

marhi^n 76 • & i R dn oh was in Sita- 

marh, Hospital, but it was taken for grant- 

r tb 1 member9 of the Panohait 

term q n l? o 0;> . . W0Q ^ ao3ept whatever 
• I 0 ^ an '3hait agreed upon. Accord* 

oamf ^ ^^o.^'og day the parties 

fho 3 ft, 3 ^’• a[nar hi and brought with 
t». m , 0 moa0 y vvith a view of getting 
ge oo s assent to the terms of the com* 
promise arrived at by the Panoh. Tbe 

,,r e ln Proceedings under section 

W fk a0 »A 0mPan,ed ^ a P 0rSOn 0alJed Ra » ha 

7 * a . also went to Sitamarhi, in- 

erviewed Bhageloo and Bhageloo verbally 
assen a to the terms of the compromise 

T ” l d beeu proposed and agreed 
to by tbe other parties at the instanoe 

?. . e Pdn ^i anj it vvas suggested at 

0 Im0 R vvoald be desirable that there 
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RIM KUELkWlN V. EMPEROR. 

should ba a petition in writing statin? 
the terms of the compromise and that 
saoi pstitiou should be signal by Baageloo. 

It is stated by various witnesses on 
behalf of the prosecution that Biagjlo:) 
requested Raghu Nath Misser, who was t) 
pay the money by way of compensation 
for the injuries which Bhageloo sustained, 
that the same should be pud to the peti¬ 
tioner as agent on behalf of Bhageloo who 
was then in bad in hospital. 

After Bhageloo had been interviews!, 
and while the petition of compromise was 
being prepared in a written form, Righu 
Nath paid to the petitioner Rs. 50, being 
the amount of compensation assessed by 
the Panoh to be paid to B aageloo. When 
the compromise was embodied in the form 
of a petition and taken to Bhageloo for 
signature, Bhageloo refused to sign it; 
although his agent Ram K.helaw*n Fnakur, the 
petitioner, had at the time already receive! 
Rs. 50 which at the request of Bhageloo 
had been paid and entrusted to him. 

It is upon these facts tli it the petitioner 
has been prosecuted for criminal breach 
of trust. The oriminal breaoh of trust 
relied upon is that the petitioner failed 
and omitted to return to Raghu Nath 
Misser the money which he had paid and 
entrusted to the petitioner as agent on 
behalf of Bhageloo, his principal. There 
is no suggestion of aDy breaoh of trust 
between the petitioner and Bhageloo, his 
principal. 

The Crown oa c e is based upon an al¬ 
leged entrustment or entrusting of the 
sum of Rs. 50 by Raghu Nath Misser to 
the petitioner. I fail to see myself on the 
evidence, which I have read very carefully, 
anything to suggest any entrustment by 
Raghu Nath Misser to the petitioner as 
trustee or in trust for Raghu Nath Misser. 
There was no doubt the giving of 
a sum of money by Raghu Nath Misser 
to the petitioner a3 agent for a disclosed 
principal, which constituted no more than 
a payment of a debt alleged to be due 
to the principal. Ic was dearly intended 
by the terms of the compromise that 
Righu Nath Misser should pay the sum 
of Rs. 50 to the petitioner; and that the 
petitioner was to reoeive the same on be¬ 
half of his kaown principal; and that 
upon receipt by the petitioner of the 
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money sc racaivad the same bacamo the 
property in liv of Bhageloo who was 
the owner tnereof. Bat there was no 
express entrustment to toe petitioner of 
any moneys in trust for Raghu Nath 
Misser or any of the accused persons 
ohargel under section 325 proceedings at 

the instance of Bhageloo. 

Wnen the compromise failed or fell 

through by reason of the fact that 
Bhageloo declined to sign the written 
petition of compromise, it may be that accord¬ 
ing to Civil Law a ooustruotive trust 
would be oreated or arise by implication 
of law, whereby the petitioner might be 
deemed to bold the money he reoeived in 
trust for the persou who paid it to him 
upon a failure of consideration to support 
the original oontraot. By Livil Law I 
apprehend under such oircumstanoes that 
the form of aotion which could be insti 
tuted would be for money had and reoeived 
to the use cf and on behalf of the 
person from whom the money was reoeiv¬ 
ed. Therefore, though one might oontend 
that the law oreated a oonstruoiive trust 
as against the petitioner at the suit of 
Raghu Nath Misser in respeot of whioh 
he might be made answerable civilly in 
an ordinary civil suit, yet the petitioner is 
not amenable for any offence against the 
oriminal law. 

The question whioh 1 have to oonsider 
is whether upon the evidenoe there 
has been an offence committed within 
the meaning cf section 406* read with 
seotion 403 of the Indian Penal Code. 
Seotion 406 is general in form and simply 
avers that “whoever oommits a oriminal 
breaoh of trust shall be punished with 
imprisonment.” The important seotion, how- 
ever, is seotiou 403, which defines criminal 
misappropriation of property. Seotion 403 
says ‘Whoever dishonestly misappropriates 
or converts to his own use any moveable 
property shall be punished with imprison¬ 
ment.” 

Therefore the gist of the oriminal 
offeuoe of breaoh of trust is dishonest mis¬ 
appropriation or the conversion by one to 
his own use of the property of another 
whioh has been entrusted to him. 

Now I have perused the evidenoe in 
this oa3e, and I fail to detect, so far as 
the prosaoution case is oaaoaraad, any evi* 
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ram KHELAW1N V. EMPEROR 

denoe from which the inference ooald be 
fairly or legitimately drawn that the peti- 
turner here dishonestly misappropriated 
the sum of R,. 50 whioh he received or 
that he converted the same to his own nse 

P w w 6vid ! noe of P - w - No. 2 and of 
r. VV. No. 5 leaves me under no doubt 

as to what happened. It may be desir- 

able to refer to one or two paragraphs of 
their evidence. 

P. W No. 2 says:—“After I had fair- 

oopied the petition Kandu Bibu said that 
Bhageloo’s thumb impression shoald be 
taken on it. Bhageloo was in hospital. 
Accused was looking after the case for 
h.m. So we went to hospital,” and a 
little further cn he says “Raghu Nath 
asked the accused to give back the money. 
The accused said he would not give it 
baok. He went off next towards the 
Bazar, and we went to Kandu Babu.” 

Now P. W. No 2 also says in cross- 
examination that Bhageloo had said that 
the money should be paid to Ram Khela- 
wan and upon that basis, he, Raghu Nath, 
bad given the money to the petitioner.” 

P. W. No. 5 deposes to the faot that 
he was present at the Panohait, the terms 
were settled at the Panohait, and the fol¬ 
lowing day Raghu Nath and others came 
to Sitamarhi. Then he states: “They met 
the accused in the Kaohhari. The com- 
promise petition was written after R^ 50 
had bepp paid to thin accused by Raghu 
Nath in his presence. He, Raghu Nath, and 
the aooused and two Moharrira went to the 
hospital ; after the parties went into the 
hospital apparently this witness oame out 
and remained outside. When the others 
came out of the hospital it was ascertained 
. that Bha Se>o° refused to put his thumb 
impression Raghu Nath asked accused to 

payback the Rs. 50. But the accused did 
not do so, and went off.” 

Further on this witness says: “The money 
was paid to Ram Khelawan because he was 
achng on behalf of Bhageloo .” **We gave 
the money to Ram Khelawan as we had asked 
Bhageloo, and he had said that the money 
shouid be paid to Ram Khelawan, and we 
did not suspect any dishonesty.” 

Therefore, the moment that the petitioner 
received Rs. 50 he received it on bshalf of 
Bhageloo and he must,as principal, be answer, 
able for the aots of his ageDt aoting within 
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the scops of his authority. Mr. Manuk very 
fairly suggests that it would not bs possible 
in this case to sustain a prosecution as against 
Bhageloo for onminal breach of trust. 

Wearly ,t would not. 

There may be in law an imolied trust as 
he ween the petitioner and Raghu Nath that 
Will be sufficient to enable Raghu Nath to 
maintain a oivil suit against the petitioner to 
reoover the money he claims. Such an 
obligation or trust would not, in my opinion, 
oreate an offence punishable by the oriminal 
law as a oriminal breach of trust, or amount 

to orimmal misappropriation or conversion of 
the property of another. 

In the absenoe of dear and preoise proof of 

the offeDoe oharged the aooueed ought not to 
be convicted. 

It appears to me, the reasoning of the 
decision reported as Xga Po Ywetv. Emperor 

U; applies m principle to the facts of this 
case. 

In my opinion the learned Jadge in appeal 

as ailed to bear in mind the proper legal 

consideration whioh should have been pre- 

sent in weighing and considering the evi¬ 
dence. 

I do not think on the evidence adduced by 
the prosecution that it oan be fairly said that 
0 petitioner was guilty of criminal misap¬ 
propriation or of oriminal conversion of the 
money he reoeived to his own use. 

Mr. Manuk admits that although the 

petitioner may be liable civilly he is not 
liable oriminally. 

In my view he is not liable oriminallyi 
but he properly would be liable civilly. 

bus to avoid any future and unnecessarily 
i igation between the parties, Mr. Manuk 
confesses that this olieut is willing to piy to 
Righu Nath Misser within ten days from 
this date the sura of Rs. 50, whioh he admits 

aving received from him under the circum¬ 
stances aforesaid. 

Accordingly I set aside the conviction of 
the accused pronouacad by tha laaraad Sab- 
Divisional Officer, dated the 5th of May 1919, 
and also the oonviotion in appeal affirmed by 
Mr. Bcyoa, dated the 2Sih May 1919. 

Tae has, if pud by tha accused, shill be 

refunded. 

Conviction set aside. 


0) 21 la 1. Cu. 313; 7 Bar. L. T. 23), 15 Cr. h. J, 
432 i 7 L. B. R. 278 (F. B.J. 
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CALCUTTA HIGH COURT. 

Appeal kiom Appellate Decree No. 2455 

of 19 6. 

June 6, 191S. 

Present: —Mr. Justice Teunon and 
Mr. Justice Richardson. 

SITA NATH GHOSE — Defendant No. 10 

—Appellant 
versus 

THAKURDAS CHAKRAVARTY— 

Plaint, ff—Respondent. 

Transfer of Property Act (IV of 1882,), sa. 67, O', 72 
— Mortgage—Covenant to put mortgagee in possession, 
breach of— Mortgagee, whether entitled to interest — 
Payment made by mortgagee to save property from 
being sold, whether charge—Mortgage money, whether 
includes interest. 

Certain tenure-holders mortgaged their interest 
in the tenure, and it was stipulated in the mortgage- 
bond, i»der alia, that the mortgagee should he put 
in possession of the mortgaged property in lieu of 
interest and that the mortgagors should pay oft' the 
principal at the end of a specified year and, in default 
of payment, the mortgagee should bo at liberty to 
foreclose according to law. The mortgagee, howevei, 
was wrongfully kept out of possession by the mort- 
gagors and was unable to got possession except for 
one year. During the currency of the mortgage and 
while he was out of possession, the mortgagee dis¬ 
charged a decree for arrears of rent obtained against 
the mortgagors, to prevent the property being sold 
in execution. He instituted the present suit to 
recover tho principal debt with interest at 12 per 
cent and futhor claimed, under section 72 of tho 
Transfer of Property Act, to add to the amount 
secured the amount of the decree paid by him with 
interest thereon at 9 per cent, per annum. It was 
contended in appeal to the High Court (l) that the 
plaintiff was not entitled to interest, but (2 if he 
was entitled to interest at all, he could only claim 
interest by way of damages under tho Interest 
Act: 

Held, (I) that inasmuch ns the plaintiff had been 
wrongfully kept out of possession, he was entitled to 
interest on tho principal; [p. 414, col. 1.] 

(2) that the plaintiff was entitled to interest as a 
charge on the property and that tho amount claimed 
was not excessive, [p. 434, col. I.] 

Tho term “mortgngo-monoy” includes interest, [p. 

434, col. 2 ] 

Appeal against the decree of the 
Additional District Judge, 24-Parganas, 
dated the 25th May 1916, oanfirming that of 
the Subordinate Judge, Alipore, dated the 
30th May 1914. 

Babu Tarakeswar Pal Ghowdhry , for the 
Appellant. 

Dr. Divarka Nath Mitter (with him 
Babufl Debendra Nath Mondal and Iiiron 
Chandra Mitter), for the Respondent. 

JUDGMENT. 

R.ICUardsdn, J.—The mortgage in this case 

28 
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was a mortgage whioh combined the inci¬ 
dents of a mortgage by way of conditional 
sale with the incidents or one of the inci¬ 
dents of a usufruotaary mortgage. It was 
expressly provided that the mortgagee, the 
plaintiff in this suit, should have posses¬ 
sion of the mortgaged properties in lieu of 
interest. The mortgage-debt was payable 
at the end of 1307 and it was further ex¬ 
pressly provided that in default of payment 
the mortgagee should be at liberty to foreclose 
according to law. 

The plaintiff, it is found, was wrongfully 
kept out of possession by the mortgagors 
or their then representatives and only 
seoured possession during one year, 1311. 

While he was out of possession, he paid 
a sum of Rs. 562-13-6 to prevent the mort¬ 
gaged property from being sold in execution 
of a deoree for arrears of rent obtained by 
the superior landlord. 

He iii9titure 1 the suit on the 14th April 
1913 (1st Baisak 1320), whioh, unless any¬ 
thing had occurred to give a fresh starr¬ 
ing point, was the last day of the period 
of twelve years allowed by Article 132 of 
the Limitation Act. By his plaint he sought 
to recover the principal debt Rs. 800 with 
interest at 12 per cent, per annum, crediting 
against interest the rent whioh he had 
realised during 1311. He further olaimed 
under seotion 72 of the Transfer of Property 
Act to add to the amount seoured the sum 
of Rs. 562 with interest at 9 per cent, per 
annum. The total amount olaimed was 
Rs. 2,000, in respeot of which the Courts 
below have concurred in giving the plaint¬ 
iff a decree for foreclosure in the usual 
form. 

The mortgagors have not appealed. The 
appellant before us is the defendant No. 
10 in the suit, who purchased the mort¬ 
gaged properties by two conveyances subse¬ 
quent to the mortgage. 

The decrees of the Courts below are not 
seriously contested so far as the principal 
debt and the sum of Rs. 562 with interest 
on that sum are concerned. It is contend¬ 
ed, however, on the authority of the 
deoision of the Bombay High Court in 
Mahada i v. Joti (1), that the plaintiff is 
not entitled to interest on the principal. 
Toe facts are not fully stated in the report, 

(1) 17 B. 425; 9 Ind. Dec, (n. s.) 277, 
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bnt if the learned Judges intended to lay 
down any general princ.ple the ease may 
be distinguished on the ground on which 
the learned District Judge has distinguish- 

i 19 9aid in th ® judgment that the 

plaintiff never took the trouble to obtain 

possession.” In the present case, as I have 
faid, the finding i 9 that the plaintiff was 
wrongfully kept out of possession. In spite 
of his. efforts he was only able to seoure 
possession for one year. There was no waiver 
or acquiescence as there was in Pariah 
Bahadur Sirgh v. Gajadhar Bakhsh Singh ( 2). 

Then it was said that if the plaintiff is 
entitled to interest at all, he can only 
olairn interest by way of damages under the 
Interest Act, and the Full Bench decision 

°J. th ” j n Moti Singh v. Bamnhari 

Singh 13) is cited as authority for the pro¬ 
position that suoh interest is payable or ly 
for the six years before suit. But in that 
case it was held, on the construction of the 
contract, that it dieolosed no intention to 
provide for interest after the due date. 
That was the ground of the deoision and 
Maclean, C. J., was careful to point out 
that if post diem interest be provided for, 
it is just as much a charge on the nro- 
perty as the principal” and that “in suoh 

a case Article 132 of the Limitation Act 

would apply.” 

Here the oontraot olearly contemplated 

the payment of interest after the due date 

by the perception of profits. The plaintiff 

was to retain possession till the oapital was 

repaid. The plaintiff is olearly entitled to 

some interest as a oharge on the property 

and the interest allowed does not seem ex- 

oeesive. This seems to me to be in aoeord- 

anoe with principle. In Raja Ooiit Purkash 

Sing v. Martindell (4) there was a similar 

mortgage with a covenant for possession. 

Possession having been withheld, interest 

at 12 per oent. per annum was allowed 

without any question being raised 

there is nothing in the Transfer ot Property 

Aot to suggest or compel a oontrary view 

The oase of Pargan Pandey v. Mahatam Mahto 

may be oited, though in that oase it 

was expressly agreed that in oase of dis- 

(2> 24 A. S21: 29 I A. 148; 7 C. W N 97- 1 
L. R. 845; 8 Sar. P. C. J. 310 (P. C ) 

(..TCSL* 9 (P ' B - ) ' 1 ^c. 

(5) 6 c,’l, tm ! 1 Sar ' p ‘ C ‘ J - 384; 18 E - B - 769 - 


possession interest should run at the rate of 
15 per oent. per annum. 

It is true that the plaintiff might have’ 
instituted a suit for the possession of the 
mortgaged property, or he might have sued 
for the mortgage money at once under 
section G8 of the Transfer of Property 
Aot. He was not obliged to take the 
former oourse, nor was he obliged under 
seotion 68 to sue at once. It was open to 
him to bring the present suit within the 
period allowed by the law of limitation, 
rhe suit is in effect a suit under seotion 

^* read section 67. I n the oiroum- 

etanoes section 68 makes the “mortgage 
money’’ payable. By definition “mortgage 
money” includes interest and after the mort¬ 
gage money becomes payable a suit may be 
brought under seotion 67. 

In my opinion the appeal should be dis¬ 
missed with costs. 

Teunon, J. —1 agree. 

Appeal dismissed. 


madras high court. 

Second Civil Appeals Nos. 2122 am 2123 

of 1915. 

August 29, 1917. 

Present :—Mr. Justice Spencer and 
Mr. Justice Krisbnan. 

AIYANAR RAJA alias SHOLA 

RAJA AND ANOTHER — DEFENDANTS 

Nos. 1 and 2—Appellants in both 

versus 

K. V. ALAGAR RAJA and others— 
Plaintiffs and Defendants Nos. 3 
to 13—Responlext* in both. 

Civil Procedure Code (Act V of 190S), 0. II, r. 2— 
butt for declaration of title and for injunction restrain - 
mg disturbance of possession—Dismissal of suit for 
failure to prove possession Subsequent suit for declara - 
tion and possession, whether barred. 


A suit for declaration of title to and possession of 
property will not be barred under Order II, rule 2, 
Civil Procedure Code by reason of the dismissal of a 
previous suit for declaration and injunction restrain¬ 
ing defendant from disturbing plaintiff’s possession, 
on account of the failure of the plaintiff to prove 
possession, [p. 435. col. ».] 

Jibunti Hath Khan v. Shib Nath ChucJcerbutty, 8 C, 
819; 10 C. L. R 537; 4 Ind Dec. (n. si 529, 
Sthman Sahib v. Buntala Haman, 20 Ind. Cas. 418; 38 

M. 247; 25 M. L. J. 125; (1913) M. VV. N. 554, 
followed. 

haganada Iyer v. Krishnamurti Aiyar, 6 Ind. Cas. 
233; 34 M. 97; (1910) M. W. S. 213; 8 M. L. T. 60; 20 
20 Af. L. J f 535, distinguished. 
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JATRA MOHAN SEN V. SECRETARY OF STATE. 

Second appeals against the deorees of the 
District Court, Ramnad at Madura, in 
Appeal Suits N 09 . 491 and 490 of 1912, 
preferred against the deorees of the Court 
of the Subordinate Judge, Riranad at 
Madura, in Original Suit9 Nos. 249 and 1S3 
of 1911 respectively. 

Messrs. A. Krishmswany Ayyar and A. S. 
Visvanatha Aiyar , for the Appellants. 

Mr. G. Narasimhachariar, for the Respon¬ 
dents. 

JUDGMENT.—Oa the authority of the 
decisions in Jibunti Nath Khan v. Shtb Nath 
Ohuckerbutty (I), Baniey Ali v. Gokul IJisir 
(2; and Siliman Sahib v. Buntali Hainan (i) 
we have no hesitation in holding that the 
lo-ver Coarts were right in thinking that 
the present suit for a deoliration of the 
plaintiffs title coupled with a prayer for 
possession is not barred under Order II, 
rule 2, by reison of the plaintiff’s previous 
suit, which was for a declaration of title 
and for an injunction against disturbance, 
having been dismissed through his failure 
to prove possession. 

The case in Naganada Iyer v. Krishna • 
murli Aiyar (4) is distinguishable on the 
ground that there the previous suit was 
dismissed for default which involved a 
finding of all the issues against the plaintiff. 
The questiou of res judicata upon which that 
oase was decided does not arise for decision 
against the plaintiff in this oase, as in 
both suits here the plaintiff succeeded on 
the issue as to the oharaoter of the sale-deeds. 

The Seoond Appeal No. 212 J of 1915 fails 
and is dismissed with costs. A further 
question has been raised in Seoond Appeal 
No. 2122 of 1915, namely, whether Original 
Suit No. 249 of 1911 was properly instituted 
on a cause of aotion whioh was in the 
previous litigation combined with that 
whiob formed the basis of Original Suit 
No. It3 of 1911. This point was not raised 
at the trial in the Courts below and we cannot 
allow it to be argued at this stage. This 
seoond appeal is also dismissed with costs. 

M. C. P. 

Appeals dismissed. 

U) 8 C.819; 10 C. L. R. 637; 4 Ind. Dec. (n. s.) 
629. 

(2) 13 Ind. Cas. 151; 34 A. 172; 9 A. L. J. 111. 

(3) 20 Ind. Cas. 418; 38 M. 247; 25 M. L. J. 125; 
(1913) M. VV. N. 564. 

^4) 8 Ind. Cas. 233; 34 M. 97; (1910) M. W.N. 213; 
8 M.|L. T.|60; 20 M. L. J. 635.J 


CALCUTTA HIGH COURT. 

Civil Rcle No. 218 of 1918. 

July 9, 1918. 

Present : — Justice Sir John Woodroffe, Kt., 
and Justioe Sir Charles Chitty, Kt. 
JATRA MOHAN SEN— Petitioner 

versus 

SECRE TART ok STaTE for INDIA— 

Opposite Party. 

1. Court-fee , deficit, whether can be directed to be paid 
after disposal of suit—Order directing recovery of deficit 
by attachment of moveables, legality ol — Jurisdiction. 


A Court, after disposing of a suit, held that the 
suit had been undervalued, and that on a proper 
valuation there was a deficiency in the amount of 
the Court-fees paid by the plaintiff. It accordingly 
directed the plaintiff to make Rood the deficiency 
and on his failure to do so, made an order, of its own 
motion, for realisation of the deficit by attachment 
of his moveable property: 

Held, that the Court had no jurisdiction to make 
the order in question. 

Civil rule against the order of the Distriot 
Judge, Chittagong, dated the 16th July 1917. 

FACTS.—The plaintiff instituted a suit 
to establish his title to certain property. 
The trial Court disposed of the suit and 
after disposal reoorded an order setting out 
that the suit had* been undervalued and 
that on a proper valuation the Court fee 
on the plaint was insufficient ; be accordingly 
directed the plaintiff to pay the requisite 
additional Court-fees, and On the plaintiff 
failing to oomply with this order, the 
Court dirtoted the amount to te realised 
by attachment cf the plaintiff’s moveable 
property. The plaintiff appealed to the 
Distriot Judge, but his appeal was dismissed 
on the ground that it was not maintainable. 
He then moved the High Court under 
section 115 of the Civil Procedure Code 
and obtained a Rule calling upon the 
Secretary of State for India to show cause 
why the orders for payment of Court-fees, 
and of attachment should not be set aside 
on the ground that they were illegal, the 
trial Court not having any jurisdiction lo 
make them. 

Babus Dhirendra Lai Kastgir and Prabodh 
Kumar Das, for the Petitioner. 

JUDGMENT.—No one appearing to show 
oause, we make the Rule absolute. No costs. 
It the sum of Rs. 20 4 0 has been paid, it will 

be returned. 

*, Rule made absolute, 
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CHANDRA SANTA V . BEHARI LAL. 

CALCUTTA HIGH COURT. 
Apfkal from Appellatr Decree No. 3)1 

of 1917. 

May 8, 1919. 

Present: Mr. Justice Walmsley and 
OFlAvnD e A S, J* Syed Shamsul Huda, Kt. 

CHANDRA KANTA BHATTACHARJEE 

and another—Plaintiffs—Appellants 

versus 

BEHARI LAL BHATTACH ARJEE and 

others—Defendants—Respondents. 

Limitation Act (IX of 190S J, 8 . 20— Hin.h, 

Joint family Karta, payment made by, whether bi“nds 

The defendant No. ), as kart a of a joint Hindu 
family, purporting to act for himself „ s well as for 
Ills minor brother, the defendant No. 2, made nart 
payment of interest due on a debt contracted by 

oint e fam-| th ° r ° f tho defendant No. 2 for 

joint family purposes: 

/feM,tli at,n making tho payment tho defendant 

his'minnr°h aS fi ta a actefl both f or himself and for 
his minoi brother, was an accent of 1 1 

authorized to make the payment, and that the n!/ 
‘ h ct re „f re th h e ad , thfi affect 

No. 2 P [p «7, ooLt“ S aga,nStthe pendant 

(F C bT\\ 17 U ^ ? urunatha '» Chetti, 5 M. 169 

newt 'U i D nc l’K^ cfs‘484: 

in. s.) J*33 f //ar Prasad Dass v Dakshi RinJ** 
Prosad Singh, 31 Ind. Cas. 30; 19 C W N SfiO p° n 
Charan Das v. Gayu Prasad, 30 A 422 (P 

“.•iedon 49!A - W - N (,9 °^ 176 < 5 A.l! J 37. 4 
6 .“gu°i^ed. Lal ° hand Sam ° n "- * ™ Cas. 

tic T „ h 2 e 0 of ^LirnSn Acf utc^tfhLL” ^ 

by law as well as authority g “e„ by lot of 

[p. 438, col. 1.] 3 b 7 act of P ar tios. 

Appeal against the deoree of the Add; 

30th o2tob i0t J l4 d lfi e ’ Baokergun » e . dated the 

°th Ootober 1916, reversing that of the 
Subordinate Jadge. 2nd Court of that Dl. 

triot, dated the 2nd June 1915. 3 ' 

PACTS appear from the judgment. 

Baba Brojendra Nath Chatterjee (with 
Babu Surrsh Chandra Taluaiar) for th 
AppeUante.-This appeal iAT'behTlf ‘of 
the appellants and it arises out of a snit 
on a mortgage bond. The question for 
determ,na ton is whethor certain payments 
of interest made by the defendant No 1 
who was at the time the karta of .a 
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l' h ” ita V° f n [ e9paot ° f olaim against 
the defendant No. 1. The facts found 

a e that the debt was inourred for joint 

famt'y purposes that the mortgage- bond 

a fu e ? tpd by ths defendant No. 1 
and the father of the minor defendant No. 2. 

that he payment of interest was made 

def B ] J f' D M fai ?' y fund ' and that th ® 

defendant No. 1 was at the time of 
mukmg the part payment of interest the 

man a?1[ member of the f amily . Prom 

e facts proved it appears that the defend. 

anting '*? m,k,D P the payment, was 
acting bona fide not only for himself but also 

for the defendant No 2. The defendant No 1 

hThTv 0 ' 6 :! 8 taken t0 be an a **"‘ 

defendant No. 2 who had authority to make 
the payment in question. Refers to Saroda 
Charan Chuckerbutty v. Durgr. R am De 

. inha (1) Bar Prasad Dass v. Bnltshi 
Bmdeswan Prasad Singh (2),Chinnaya Kagudu 
V . Qurunatham Chetti (3), Bhasker Taiga 
Met V- Ft ratal Nathu (4), Bam Charan 
ths v. Com Frasad (5). There is no 
ndmg tna- in making the payment the 
defendant No. I as karta did commit any 
act of fraud or did not act bona fide. 
There is no doubt that in making the 
payment the karta was aoting both in his 
individual oapaoity ard also as representing 
the minor defendant No. 2. The lower 
Appellate Court has, therefore, erred in 
aw w holding that limitation as against 
the defendant No. 2 was not saved by 

the payment made by the defendant No. 1 
ae karta of the joint family. 

Babu Duarka Nath Chakralerty, (with him 
Babu Sitaram Banerjee), for the Respond- 
onts.-Payment by the defendant No. I 
cannot save l.mitation in respect of the 
c aim against the minor defendant No. 2, 

rfJhtl 0 h e i4 C0 . D u‘ ° f ApPeal beW h8S 
t? y held that the personal remedy 

against the defendant No. 2 was barred 

by limitation. Baikunta dui v . Lal Ohand 

ramanla (6) and Naragana Agyary. Venkata- 


A* c“«?. aa U W ' N M., IIO.U, 
in! n 1 J a ,i n CaS - 30: 19 C - W N - 860- 

4 n ??.,'£' B >: 2 Ind ' Deo - <«■ >•) 118- 

}?{ *' B ; 5,2: 9 Iud - °ec (n. s.) 333. 

as7^. 4 “■ L T - ,9: A w 

(6) 26 Ind. Cas. 511, 
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ramana Ayyar (7) relied upon. The defend¬ 
ant No. 1 had no right or authority to do 
any aot whioh would stop the running of 
limi'ation in respeot of the olaim against 
the defendant No. 2 or give a fresh start 
to the plaintiff under seotion 20 of the 
Limitition Aot. The defendant No. 1 was 
not an “agent duly authorized” within the 
meaning of section 20, and, therefore, 
payment made by him oould not save 
limitation. 


Babu Bro'endra Nath Ghatterjee briefly 
replied. 

JUDGMENT. 

Shamsol Huda, J. — The suit out of whioh 
the present appeal arises was instituted 
on the 4th of April 1912 against defend¬ 
ants Nos 1 and 2, sons of one Uma 
Kanta, for enforcement of a mortgage- 
bond, dated the 5th Bhadra 1307 B. S. 
(21st August 19C0), executed by Uma 
Kanta and defendant No. 1. A mortgage- 
decree was passed in favour of the plaint¬ 
iff and the mortgaged properties were sold 
in execution of such decree. The sale- 
proceeds having proved insufficient, an 
application was made for a personal deoree 
in respect of the balance. The suit was 
instituted on the 4th of April 1912 and 
on that date the personal remedy was 
barred by limitation unless payment of a 
part of the interest made on the 29th 
of Ghaitra 1312 (12th April 1906) gave a 
fresh start to the plaintiff under section 20 
of the Limitation Aot. That payment was 
made by the defendant No. 1 who was 
at the time the karta of the joint family, the 
father having died in the meantime. The 
defendant No. 2 is a minor. It is found that 
the amount borrowed was for family purposes, 
viz. t for defraying the marriage expenses of 
defendant No. 1. The endorsement made 
on the baok of the bond clearly shows that 
in making the payment the defendant No. 1 
purported to aot for himself and for his 
minor brother, whioh would indicate that 
he was aoting for the minor as karta of 
the joint family. The learned Munsif found 
that the payment was made from the 
funds belonging to both the defendants by 
defendant No. 1 who was the managing 
member of the family and passed a personal 
deoree against both the defendants. On 


(7) 26 M. 220 (F. B.), 


appeal by the defendant No. 2 the learned 
Additional Distriot Judge of Baokerganj 
absolved him from personal liability. 
Against this deoree of the lower Court 
the plaintiff has appealed to this Court, 
and the only substantial question of law 
that arises for our consideration is whether 
the payment made by the defendant No. I 
under the oircumstanoes stated above had 
the effeot of saving limitation in respeot 
of the olaim as against defendant No. 2. 
The decision turns upon the question whether 
the defendant No. 1 was an agent of 

defendant No. 2 duly authorised to 

make suoh payment. I think the answer 
must be in the affirmative. For authority, 
if any is needed, 1 may refer to Chinnaya 
Nayudu v. Gurunatham Ghetti (3), Saroda 
Gharan Ghuckerbutty v. Darya Ram De 
Sinha (l), Bhask°.r Tatya Shet v. 
Vijalal Nathu (4), Har Prosad Da*s v. 

Bakshi Bindeswan Prosad Singh (2) and 
Ram Gharan Das v Gaya Prasad (5). The 

decision of the Madras High Court in 
Narayana Ayyar v. Venkataramana Ayyar 
(7) has, however, been relied upon as making 
those decisions inapplicable to oases in 
whioh a creditor deals not with the karta as 
suoh but with the individual members of the 
joint family. This decision seems to have 
been followed by a Division Benoh of this 
Court in the case of Baikunta Qni v. 
Lai Ghanl Samanta (6). The deoision of the 
Madras High Court on this particular point is 
not, I may state, a decision of a Full Benoh. 
I 6ud it difficult to understand how, where no 
question of estoppel arises, a creditor’s course 
of dealing with the members of a joint family 
including the karta can possibly affect the 
relation inter se between the karta and the 
other members of the family, nor does the 
case, when oarefully examined, lend any 
support to suoh a proposition. Apart from 
the fact that that was a case of acknowledg¬ 
ment under seotion 19 of the Limitation Aot, 
whioh stands on a somewhat different footing 
from the oase of a payment under seotion 20 
of the Aot, the deoision rests on tho peouliar 
facts of that oase from whioh the inference 
was drawn that in making the acknowledg¬ 
ment the karta was aoting in his individual 
capacity and not as representing the other 
oo-parceners. As a mater of faot the ques¬ 
tion regarding the authority of the karta to 
bind the other members of his family by his 
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own acknowledgment did not a.iee, ,be 
learned Judges having oome lo the eonclu- 
sion that the kartam making the acknowledg¬ 
ment had acted in collusion with the ore- 

ditor and therefore, in contravention of the 

AU That ih 6 °T ed *°‘ he ° tber 00 P««enere. 

All that the learned Judges laid down 

in hat case was that when a creditor 

deals no with the managing member only 

of a family but with all the members of the 
undivided family as oo-cbligors and on that 
footing enters into a trammel,on-thereby 
avoiding any question as to whether the 
transaction was really for the benefit of the 
family—he cannot rely upon an ackuowledg- 
ment of the liability, made by one of them, 

as an acknowledgment duly made on behalf 

of the co-obligors, ty reaeon only that the 
person acknowledging is in fact the macag- 

" 8 n, tr l' be ,uwi,}r 0 dieting cf tie 
coobbgors Ti e wo,ds ‘agent duly aulhorie- 

w ,, WlDld ’ EclDde ^tbori.y given by law as 

well as authcruy g, T en by the act of parties 
This point was tally disouesed by Banerj.e 

J in hei care of Ram Chare, has v. Gaya 

iLTth 8 In a0y , refe,red ‘o- In the present 
care there is the further fact that in eo far 

ed tl uYi 6 ,ab J lity ° f lhe fatber “food- 
ed.tbe debt was binding on both the sons 

As karta the defendant No. 1 had not only 

authority to pay the debt of his minor J 

parcener but bad the authority even to sell if 

neoessary, ihe joint family property to satis 

fy -oh debt Jn taking "his view of 
case I do not feel pressed by (be decision of 
this Court in the oare of Baik-nta Gui y Lai 
Chand Somanta (6), as tbe facts cf that'ete 
are materially different from the facts of this 
oase. In that case it was found that the 
existence of joint family was not proved that 
it was not proved that the payment’ was 
made as karta of the joint family, it was not 
shown that the money had oome from the 

the hnr m y - “ D n’ W ® 8 DOt f °"nd that 

he i b „ ; °r ,D8 , bad been “ ad « in respect of 
the joint family estate. Upon these findings 

the question of law did not really arise Th 

ease of Saroda Char an Ohuckerbutty y.' Dural 
Ram De Sinha (1) and th« • • ? 
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T he apf ellant is entitled to his costs in this 
^ourt and in tbe lower Courts. 

Walai.'Ley, J.—I agree. 

Appeal allowed. 


H.» D, Sinha (T, „d ttahZ J 

Z’lP' «- £ 


COUHT OF THE BOARD OF REVENUE 

UN1TFD PROVINuEd. 

Ihihd Appeal Petition No. 9 ok 1sH8 19 

April 3, 1919. 

Fresent:—Mr. Ferard, S. M., and 

A , » , r » t-» Mr * H °P ki DP. J. M. 

1 AHABI R UAL and GTHER 8 —AppeiLANTS 

venus 

GI (7 R p A /te R , A ?f9 y A ,;n, 0TBERS KeiPO-DEMS. 

it: c^ 1 i Wt - ri9hUoft extcnt 

Illegal it y.° ' ^ ^rity, effect of- 


Act of aS Und ° r SCCti0n 9 ° f tho U ■ p - Renfc 

were 1™,] iT •°? cupanc J r ri ght devolved as if it 

succoptw ; tho,nterest of a Hindu widow wbo 
was in d fnrpp° ^ ° ccupanc y holding while that Act 
•V! force ”' as a mere hfe interest [p. 439, col. .] 

iude'inpnt % COUrt re, ' eS f ° r it8 decision upon tho 

for he nmn Sapenor Co ^, "hich is no authority 

illLaUv in T OU - 8Gt Up b 7 its decision, it acts 

'S d fn r? 180 ° f itS Jurisdiction, affording 
,.iound for interference in revision, [p. 439, col. l.J 

Ihird appeal from the order of the 

Commissioner, Benares Division, dated 31*t 

o 0 er IS, in the ease of correction of 
jamabandi. 

JUDGMENT. 

* Ns » J- M. A preliminary objection 

is a en in this oise that the appellants 

are not the legal representatives of Parsidh, 

TK‘° If- a ^ ter tho Commissioner’s deoisioD. 

18 o jeotion is based on a statement 

ma e y Parsidh in one of the lower 
Courts lo tbeeffeot that he was alone in 
bis family and no one was joint with 
film. It is contended that Parsidh having 
died without heirs, his right abated. 

in these proceedings we are not con¬ 
cerned with the succession to Parsidh. 
lhe only question which arises at present 
is whether the applicants are entitled to 
maintain this application as representa¬ 
tives of Parsidh. In view of the affidavit 
~: e< ^ -J must hold that they are so eutitl- 
ed. The question a* to who is entitled to 
succeed to Parsidh’s rights in the land in 
dispute must be decided in separate pro* 
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eeediogs. The question for decision now 
ie whether the Commissioner was right 
in holding that Parsidh did not succeed 
to the oooupanoy right of the holding 
just recorded in the name of fcundra Knar; 
there were concurrent findings of the Courts 
below that Parsidh shared in the cultiva¬ 
tion with Rameshar, the husband of 

Musummat Sundra Kuar, at the time of his 
death. The Commissioner, in my opinion, 
was clearly wrong in holding that a 

Hindu widow, who succeeded to an oooupanoy 
bolding when Act XII of IS 81 was 
in foroe, inherited a right which would 
descent! to her heirs and not to those 
of her husband Under seotior. 9, Act 
Xll cf 1831. the right devolved as'if it 
were ltnd and land would be ht-ld by 

the widow wiih only a life-intere-t 

Board’s Selected Decision No. 3 of 1*07 
[9<i6* Banshidhar v. ttajw intia (l ] on which 
the Commissioner relies is not an autho 
rity for this preposition of law whioh he 
sets up. Possible the Commissioner had 
in miod Selected Decision No. 2 of 1905 
\_Ikram ud din v. Aishad Ali (2)] but that 
was the case of a Muhammadan widow. The 
Seleoted Decision oovering the present circum¬ 
stances is No. 1 of 1907 L Laik bingh v. 
Sukhica (3)]. 

The Commissioner’s error of law is a 
serious one and if not corrected might 
have the effeot of seriously upsetting the 
course of decisions in the subordinate 
Courts of the division On the ground 
that the Commissioner his acted illegally in 
the exercise of his jurisdiction I would 
set aside his order and restore that of the 

Collector. 

Ferird, S. M.—I agree. 

Appeal allowed. 

(1) S. D. No. 3 of 1907 

(2) S. D. No. 2 of 1905. 

(3) 8. D. No. 1 of 1907. 


PATNA HIGH COURT. 

C.ViL Revision No. 243 of 1918. 
February 11, 1919. 

Present:— Mr. Justice Atkinson and 
Mr. Justice Manuk. 

Musammat DUKHNO—Petitioner 

versus 

MUNSHl 8AHU— Opposite Party. 

Civil Procedure Code (Act V of 1908,), 88. 115, 148, O. 


IX, rr. 8, 9 —Limitation Act {IX of L90-<), ss. 5, 18, Sch. 

/, Art. 163— Dismissal of suit for default—Application 

for restoration—Limitation —Extension of time—Dis¬ 
cretion of Court, proper exercise of — Laches, effect oj 
Arbitrary order—Revision — High Court, potver of 

interference of. 

The discretion granted by section 148 of the Civil 
Procedure Code of enlarging the time for doing an 
act ought not to bo arbitrarily exercised in matters to 
which°the rules of limitation apply, and in which by 
those rules the Court can only extend the time after a 
proper judicial consideration of the cause shown 
under section 5, or the fraud established under section 
18 of the Limitation Act. [p. 410, col. 2.] 

Where a Court fails to apply its mind to the ques- 
tion of limitation and arbitrarily grants an applica¬ 
tion for the restoration of a suit long after the period 
of limitation has expired, it acts without jurisdiction 
and its ordor is liable to be set aside by the High 
Court acting under section 115 of the Civil Proce¬ 
dure Code, [p 441, col. 1.] 

Litigants who arc guilty of gross laches and who 
refuse to comply with the orders of a Court ought to 
be shown no indulgence under section 148 of the 
Civil Procedure Codo. [p. 441, col. 2.] 

Revision against the orders of the Munsif, 
Monghyr, dated the 25th July and 24th 
August 1915. 

Mr. Jagarnath Prasad, for the Petitioner. 
Mr. Atul Krishna Ray, for the Opposite 

Part v 

JUDGMENT. 

Manuk, J.—The faots upon which this 
application is made to us in our revisional 

jurisdiction are as follows: — 

The respondent before us instituted a 
suit on the 17th May 1917 against nu¬ 
merous defendants; the suit was dismissed 
under Order IX, rule 8 , of the Civil Pro- 
oedure Code on the 24th April 1918. On the 
8 th May 1918 the plaintiff (now respondent) 
applied under Order IX, rule 9, to set aside 
the dismissal and restore the suit. On this 
application the learned Munsif before whom 
it was filed reoorded the following order: — 
‘'Class of suit, oopy of judgment, vakalat- 
nama, written process and talbana are not 
filed. Returned to be re filed after removal 
of defeots by 20th May 1918.” 

On the 1 /th May, for some reason not 
apparent, we find another order by the Munsif 
to the effeot that the previous order had 
not bsen complied with, and the application 
was again returned to be re filed by the 
8 th June after removal of the defeots. The 
next order is on the llth June 1918, and 
this is to the effeot that, as the previous 
orders are still unoomplied with, the applica¬ 
tion is onoe more returned to ba re»filed 
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by the 5th of Jane 1 9 1 S. On the 15th of 

June ittransp,red that the application related 

to a suit valued above Rs. 1 , 000 , and it was 

accordingly returned for presentation before 
the proper Court.” 

The matter next oame up on the 22nd 
Jane, when the order (this time pa9 «ed 
apparently by a Subordinate Judge) ru'ne:- 
Nature of the suit and date of disposal 
of the same are not given. Returned for 
oomplianoe, and re-file within a week » 

the 29,“h f r heD " n ed after ame ^ment on 

for ' UCe '’ W J ben * he reocrd wns sent 

? ' , aDd . 11 wa9 ordercd that the application 

fith T , 6 FD A UP With the 'eoord onthe 

16th July. On the 18,h July, however 
a note was submitted to the learned 
Subordinate Judge by his office asking 
for directions as , 0 whe ,her the 

CourT b D r ld be re « i8ler ^ in his 
Court_ or be sent to the first Jfunsif, who 

was vested with power to try suits of 

special jurisdiction.” On the 9th Ini 

Named Suborilinate Judge directed that the 
pplioation should be returned to be filed 
before the first Muneif, who is vested with 
epeoial jurisdiction. The matter next came 

up on the 18th July, presumably before the 

first Mnnsif. On that date the cffice sub- 

“t tLV'tb ° b , 8 learnEd MnDsif - Panting 

out that the application was originally filed 

“ ■»?” IX, " 1 . 13. .H J’J. ’t 

with the orders of the Court and the present 
defeots were also set out. Amongst other 
defeots still present were (i) the prooess fee 
filed was still inadequate, and (») the 
orders of the 9th May had not jet been 
complied with. It was also pointed out by 
the office that no cause had been shown 
for the delay ,c filing the petition within 
the time limit of 30 days from the dis“ 
missal as required by Statute. In the face 
of ihis report all that the learned Mu J 
did was ,0 record a peremprory order in a 
single word, admit.” This was a w . e k 
later, on the 25th July, and *ifhnn* 
notice to the defendants. On that dat/an 

the following termsf— ed “ “ 


Application under Order TY nf tu 

“• Vtai °L £ 

b" M p c:r,M 3 s -i* “ 4 “ * 

the F 'piIl y d ° n th i , 24th 0{ 1918 

heLd anrf r3 tr ^ ° f tbe Part, ' 6S Were 

a i ” ■ the . ! earned Mnnsif, without 

que Uon hef 3 m ‘ D b IC the ieaSt *° the 9eriou9 
question before him as to whether the 

application war filed within time or not 

proceeded to pass a formal order restoring 

the case on the applicant paying Rs. 5 to 

the respondent It is noticeable that not 

a Single argument adduced on behalf of the 
present petitioner before us finds a plaoe 

seems 6 toT MaD9if ’ a °'der; the Mnnsif 
seems to have endeavoured to justify his 

previrus ill-advised order "admit” by ao- 

urged V'hTtf ex ‘ e ? na ‘ iu * oiraD “ 9 tances 
for their * 0 beha)f of tbe Present respondents 

oircums 9 efault - Now ander ‘bese 

Prasad C n° e h " e by Mr ‘ Ja ^”>ath 

rrasad, on behalf of some of the defendants 

has acted 6 ''’ tb ^ ‘ bat ‘^e'earned Munsif 

on Z f T 1 Jar,S ^ , ° t,0D ' ina9 “ noh a9 

aDDlicaHnn th !i Jnly \ wben be admitted tbe 
appiicatioD, and on thn a l i 

be ret aside tbe dismLaf thf ^ ^ 

7* 1 °“» fi 'nce barred by ’time, ^On” t'ha 

for 6 the ^la" fff r° y ’ the learned Vakil 
/ Pia, ; ) . t,ff -. bas strenuously argued 

time on 6 the “h '^ 

cedure 148 of *”e°o“il Pro! 

cedure Code to extend the period from 

time to time within its discretion and that 

on V the t; S ° T ’, fber l - reason why 

ve lt j dDly tbe Conrt should not 
Save admitted the application 

1 am of opinion that the discretion granted 
by section Mil cannot be arbitrarily exercised 

:°Tz to w b ioh b ‘ he ^ on-zZo 

L-szrr .hi sss 

under seotmn Id of the Limitation Act. 

ow in the case before us we hold that 
the application filed on the 9th May was 
no application at all within « • • 8 

of OrrloT’ IV i n W1 “ 1,D the PrOVlSIODS 

of Order IX, rule 9. The nature of the 

correct^ dat? ° f d,3posal of ‘be same, the 

the aunl.W 1008 ° f tbe Code QBder which 

matters n Wa3 T **’ and Varions °‘ b er 
matters neeeseary for the Court to con- 
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eider the application at all and entertain 
it were lacking ; these defects were pointed 
out by the Munsif and his offioe to t 

petitioners, bat no attempt was made to 

remedy these defects within time; and 

therefore, all arbitrary extensions of time to 

re-file the application after the thirty days 
had elapsed were beyond the jurisdiction o 

the Munsif to grant. 

Mr. Roy baa also referred ue to the 
decision in Jhotu Lai Ghost v. Ganouri bahu 
(1) and be oontends that the Munmf, 
having rightly or wrongly admitted the 

application and leetored the salt baa acted 
within his jurisdiction, and that, therefor■ , 
we should not interfere under section 115 

of the Civil Procedure Code. Now the case 
of Jhotu Lai Ghost V. Gauoun Sahu U 
is distinguishable from the case before ns 
in one very important respect In that 
case the Munsif bad considered the 
of limitation, had applied his mind to the 
objection that the application was barred 
by limitation and had deeded in fact that 
was not so barred. It was argued on behalf 
of the petitioner there that the Munsif had 
fallen into an error in holding that the appl - 

cation was not barred by limitation. Under 

those circumstances the learned Judges held 
that even if it were conceded that the Munsif 

bad fallen into an eiror either of law or of f 

that was not an error in the ererc.se of 
jurisdiction which could be 'hterfere 
with by this Court under section 115 ot 
the Civil Prooeduie Code. Now in the case 
before us there is not a single indication 
throughout the numerous orders that any ot 
the Courts dealing with the petU.on apphed 
its mind in any manner whatsoever to t 
Question of limitation; nor indeed oan we 
see how the learned Munsif, who eventually 
admitted the application on 25th l918 ^ 

could have done so, having regard to the 
faot that it was brought prominently to 
his notice that no reason for the neglect 
to file the petition within time had been 
stated in any of the numerous petitions 
toThe Court, or upon any of the numerous 
occasions on which the Court was approached. 
There having been, therefore, no application 
of the learned Muns.f’s mind to the 
Question of limitation at all, and he 
having arbitrarily admitted the petition and 

( l ) 4G Ind. Cfts. 170; 3 P. L. J. 370, 
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restored the suit long after the period of 

limitation had expired, the impeached orders 

were, in our opinion, made without any 
jurisdiction whatsoever. It would, we think, 
be disastrous to give efleot to Mr. Roy s 
contention that a Court may keep alive a 
cause of action for an indefinite period 
of time by granting, without oause shown 
and without consideration, indulgence after 
indulgence under seotion 148 of the Civil 
Procedure Code to litigants who are guilty 
of the grossest laohes, and who refuse to 
oomply with the orders of the Court I 10 
Privy Counoil have more than onoe 
animadverted on the law’s delays in this 
country, and to allow the subordinate 
Courts to proceed as the learned Munsif 
has in this particular case, without cor- 
reotion or interference by this Court unde 
section 115, Civil Procedure Code would 
simply be to encourage the evil whioh 
their Lordships of the Privy Counoil have 

so often condemned. , 

For all these reasons we set aside the 

orders of the Munsif, dated the 25 th 

July 1918, and the 24th August 1918, 

with oo8ts. 

Atkinson, J.—I just desire to say that 
in my opinion there was r.o application 
before the Court to restore the suit that 
was originally dismissed under Order J , 
rule 9, on the 25th July 1918 and that 
on that date limitation had expired and 
the application presented was barred, and, 
in my opinion, the Court of the first 
Munsif of Mongbyr had no jurisdiction 
to entertain the application which was 
then Statute-barred. Any other application 
of the law would render the law of limitation 
nugatory and senseless, and I am not aware 
of any authority that oan be cited in support 
of the argument that has been addressed 

to us. _ , . . , 

Order set aside. 
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- LAKf 

madras high court 

App«al 8wt No . 82 0 , , 9 , 8 ! 

*ebrnary J2, loin 

T. K. VAsUDEvTlA^'r Ayl ’ P *' **■ 

p “«—Apfiir othe88 " 

w ra t o T i «; of£“T vARAi '^A 

R ,rHE “s—.D bfanoants— 

jf 1 *,a , 

Adjudication, order 0 f^ 3u J l j °f h, 5i — 

SV’ ^:xrr 
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53 of the Transfer offropertv 8u,n ff u “der section 

ti^nsfer by the i,solvent without H f tO , S0t aside * 

leave of the Insolvency Court [p.*™ ‘he 

Annool _. . i 9 ' 'J 


0oiTs1 ut rtT: tT°f f *«"•« 

Of 191;. ’ ,n 0r, «»oal Suit No. 4 

FACTS appe^f the jadgaeot ' 
Appellant.-The sancUoTof l™’ t f ° r the 

necessary, f tr this is nc t° nrt if not 
legal proceeding” or _ , ,, a suit,” 
of the debt within the JS* r respeot 
sub-seotion (2) (6) 0 f the Pro °- f S ^ WD ls . 
venoy Aot. The Aet “ , r0VIn °<al Insol- 

with regard to alienations’ 1 made 00 Pr0Vi < V 0D 

2 years prior to the ? ore fchaD 

bave, therefore, to fall . ad,ndloat «°D. W e 

law nnder section 53 of the^T* 16 8 , eDeral 
Property Act. whereby ‘ ot 

ene on his own account « ° re l ltor can 
Puthiyapurayil Pokker v ' .f 0 “ arathil 

Ohandrankandi Kunhamad m *'7 ~ ar * ,m 

Appeal No. 1800 of 1917 W and Second 

The present is not a case of a i- 

vo, d as against the Official r aDal,en ation 
property has already 7„n Be ° e,ver ' The 
alienee and it is only /“‘ft T68ted in ‘he 
declared illegal that ;* aIleDati °n is 

available for the ered a itors“ 080 be mada 
lhe restriotion nnd«r *u r. , 
that only the trustee in h i ^ 8isb ^ avv 

8Qe applies only to 'lienor*** 1 * 7 oan 
two or ten years prior f^ 8 • beyond 
Under English Law thfir ° adjadloa tions. 
ai61Ind.c„ „a ' ^ are * wo Periods, 


right’ of h s e u7t Lrft, 0De - The oreditor’s 
expressly tL ’ I th<3 8eneral iaw i. not 

A °‘. And it the e^ha^h tbe ,n8olveD °y 
before the adind* *• ad been oomi nenoed 

Ohetly rinaXA* P °%\' a Ramal ™9* 

other h ° ° har,ar (2) - There is no 

-Unde!’ StnnrT’ T f0r ^ R " p - d ents. 
baokreptcy alone® W> ‘ he trD8,ee •» 

^ ir r^tz. oa ; n r ( 3, See s 5 “r ( 

of 

Ac? leaves P n re8 ' den0y T °wns Insolvency 

obtained in the r rJr ' Sa ° h ,ea ™ was 

A t s, gn „ ,f ° a ; e re oorted as Official 

[iV.LL.s, C J Tvenaar {il 

in the Aot. What is v '* D ° provis ' on 

'“it a.”*...’, “ ii * 

a. ts;?. 1 .'»•» ..»~d.d 

of adjudication^ „ ?' mak,n * of an order 

Provincial Insolvent Art'lVI Vf* 
of the insolvent 1 , U7 ‘ a creditor 

:rt “ 

aside a transfer made by^ th 4 ” 6 • 4 ° Set 
fi T r h t ere° b : aiDin8 

absenoe of authority "as" t ‘o th “ 
oreditors unde r the St7fT‘ *? a °‘ ioD8 by 

C"»» a ?Z‘I*' "‘cmTT 1 f 

<«■ •*—* las 


(D 61 Ini Cas. 714, 25 M , 7 ° P6n ° d9 ' 

N. 39, 9 L. W. 138,4 2 M. 143 , 3 g M- W ’ 


303 ,^ 1913 %°^ M -h. 3 . 350 , .3 AT. L. T. 

<4, ® it S8 lv - 8 876 - 

113, 30 W. A, 584 6 ; 19 0h - D - 58S 1 *8 h. T. 

%%% “• L ' J ’ 725 l 1 3 M. L. T. 
390? J 34 C “- 7781 30 «• h. J. 565, 19 M. L. T. 
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Chettiar (7) and Kottarathil Puthiyopurayil 

{jhettiar 1 , ... Pnrknm Chandrankaudx 


Chettiar (7) and Kottaratnu ruwv'r" - 
ml: v. Balathil 

Kunhamad (1). It appears that in Bog 

of this Act provides thftt . ” P whom 

provided by the Aot no oreditor to 

the insolvent is indebted m revert of a y 
Heht nrovable under this Aot shall, during 
the pendenoy ot the insolvency proceeding* 
have any remedy against the P'OP y 
person of the insolvent in resp °f^ 
debt or commence ary suit or 
proceeding, except with the eave^f rt. 

Cjo.t and on each terms ^ ^ of0 ditnr, 

“X"- 1 A h^e b men,if d. witbou^the 

leave of the Court Q n and would 

rrtr iuigient 

satisfaction of bis decree on 

•?:« “• 

a soil by a oreditor who was not :•> ^ 

oreditor to deolare a traDB t ® il)k the 
against creditors generally,^ noe 

words of the sub-section or commence 

any suit or other legal Proceeding ^ are 
sufficiently wide to cover a su the 

P&Ss-afrTi 

.“i , “would bo 00 ,to 

“ r* nr -SES 

leave of the Court and on^ w|th the 

Subordinate'™ ad ge and dismiss the appeal 
with costs. 

M * C * P * Appeal dismissed. 


CALCUTTA HIGH COURT 
Arrs.L MS ArrsLLaTii D«crt« No. 

ov 1917. 

Maroh 20, 1919. 

Present:- Mr. Justice N. R. Ohatterjea 

and Mr. Jostioe Panton. 

DINABANUHU NANDI CHOUDHUR 

pLkiNUFK—A ppellant 

versus 

MANNULAL PAR1K- DuFdiNDANr- 

Re iPONusur. 


(7) 43 Ind. Cas. 651 i 41 M. 612, 6 L. W. 750, 33 
i£. L. J. 706. 


tWL 3run * • /»\ 

. r i lW7 oi .c 23 9 3 proviso v n J 

Evidence Act (l ■*/ )* \' ine d—Construction of 

Where a deed of ^h^p^erfy it 

to the nature o extliusio evidence Occluding 

purports to cOU tho y c OUr s e of dealing with the pro- 
;"a a ; tautuinto consideration in construing 

the deed.LP-eol » J is an inadvertent 

Where in a l£ nature of certain property, it 
admission as t evidence as to whether 

is open to both sj ,J» a j m i ss ion was or was not 

th9 P -oted W w°th“he incidents of the property when 

he made the>tatcmeul. [p. 41o, J 

* l against the deoree of the District 

, t PP A Pargannabs. dated the 23rd of 
'lnlvl917 alii ming that of the Munsif. 1st 
Court at 'lealdab, dated tbe 31st of July 

^waPTS appear from the judgment. 

It lJask Behan Ghosh (with him Baba O 

xt u rhit for the Appellant. — Flaintiil is 

^ 1 1 ant He sued for rent. The only 

tbe appellant. He s^ ^ ^ ^ detendaDt 

^the tenant of the plaintiff. It depends 
wholly on the construction of oertain doou- 
* The plaintiff w the owner of a 
Tannas share of a certain Zemindar.. 
The other co-sharers are the pro forma i de- 
fondants The defendant admitted that he 
held partly under the plaintiff and partly 
nnder tbe pro forma defendants. Tbe learned 
Judge held that the admission must have 
ieen made inadvertently. He has further 
held that the defendant ui rather my 
oo-sharer than my tenant The facts are 
these : -Laohmipat purchased the b annas, 
which are now held by the pla.nt.fi, m 
1875. He was at that time in possession 
of the disputed laDd as a tenant. He 
oould not get possession of the 6-annaa 
purchased by him. A suit for possession 
was decreed in 18o0. Before Laohm.pat 

took possession under the deoree, he made 


A 



444 . • 

„ CASES ' 

■<•»» •« »«. B0 ,. 

. tr,ot J udge says that 11 T" ' The T>is. 

lease-hold bat the Zemindar • 7“* not the 

tl n The hef ™ oTthe^l 68t L iD ,be 

the 6 annas to M. and ^ tbeQ 8oid 

de8d of the above reser»r ? d in ‘hie 
Pat ' c his deed of ,7 > u b ? U ’ bmi - 

vendor sold the Zemindar, ; n 1 8 ' r8 ° f tbe 
any reservation to plaintiff • f^ est w, *houfc 

mi P at was dead at tie r'" l89d ' La0 h. 

succeeded by Cbattrapat He '™s 

dooument is the sale cert fin The next 
under which the presen d /’ da<ed 1903, 

t,U \ H ° -us the eTecut.o 6ndaDt 0,ai ” 3 
Purchased it himself A, " , 0redit ^ and 

described the lands'as M® ® 0ertifi °ate 

tenure and that no rent 881 Mt *arari 

respeot of the 6-anna!\ Was Payable i n 

of the Bengal Ten S ^ ® e °tion 3 

T k f bim a tenant /T ^ »H 
absolved f rom payi ’ alth °*f?b he was 

■Pent is the petition of th The ' ast <W 
tl n 0i !? nt 8 nat ne has b« ^ defeDd ant. 

the Colleotorate as the been reoord ed i n 
Zemindari. The JerlZT V be 

realised f, cm f *°* that rent 

D °t be sufficient to estahif n"^ —Id 
was no relationship 0 f lardl" d tbat there 
I would now deal with th and tenan ‘- 
of tbe deed of gift , v , b ® °°nstruotion 

18 ambiguous, the constni'?■ #n in8tr “-ent 
7®ry strong against Z H 8bou,d b e 

■a entitled \ deed M 16 donor - The deed 

rights." The donor merely^ Zemilldari 
to himself the l ease Ui! ■ f wa oted to keep 
parcels Of Jarjd ; ■ T d h ‘ nf ® res ‘ tbe small 
°ver them passed (o tJlB V em ’ nd ari right 

0d covenant not to Dav ' T' Tbe >'mpli- 
t°he ]° h d ipateea8ed <o exist th the P8rt 

«* r «»(.*b «„ 

-‘•-The short ntVtio-^ 0 Re0 P- d 

the tenant was liable ti l ' 8 w hetber 
lff - The question as to r , e . nt to p,a int- 

?oy relationship of , * dI Wbetber ‘here is 
18 concluded by the finlf , and tenant 

s regards his finding that tZ Jndge - 
admission was made ZZ* tbe def endant's 
based on evidence. The ^ U was 

chows that there „ (ed ,° * itself 

landlord and tenant of 

“• k .‘ 
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tenant. So far as tha a 
was only to pa v r d ° D88 was 00n cerned, he 
the 6 annas P 7 GjVernra0 "t revenue for 

Th^DSt ' Jh03k - in reply.-, 

the defendant's adm,W on Wr ° D f *” ' ?norin * 

to rely OQ the • n ' ^ am entitled 

hiiihinjpit never meTnl a8 0 9ho,ving ‘hat 
Zjmmdari right fn »• ,/° re83r *e the 

‘he d efendant does nn “e 981 • • ®° ,oa * a8 

st ino03 Op bis ad mi • 6 *? a,n the oiroum. 

b r- The deed o{ g Th t , \ bindiag 0P 

all 8 13 not ambiguous at 

JUDGMENT Tk’ 

a cuit for recovery 'If 8 PP ea ! a r '^es out of 

tbe Uni desoribsd in tZ , r83P80t ° f 
defence was that them & p ' lala ‘- The 

of landlord and tenant h T” D ° relatl '°“ 8b ''P 

and ‘he defendant with r ! 0Q Pla ' ntiff 

4 appears that a" ruln'z 'V 1 ’ 8 Jand ’ 

ed one Bazlnr r k Z0m,nd an' belong. 

H ' 8 a ider sold i 8 f r ‘ h,m 8nd bi ’ ester. 
Zemindari to one La ? nDas sbare of the 
*st December l1 75 h T ”' Pat Si P gb °° the 
annas of the Zemind a remaining 10-. 

oatl 'ou of a decITe • ' V83 S0,d in e «‘ 

0r his sister aTd t he 6ra,DSt r 8jZ ' ar Babi “ 

the said 10.annas share “ 0t, “ D ' PQr cha8er of 

the entire sixteen annas t8ok Pocsossion of 
upon brought a s„?r r tracbm.pat there- 
session of the undivided^ a a ° OV0rjr , of P 00 ' 
the Zemindari whioh had h M 8 ' are of 
him by Bazlur Rahim’s • * 00 conveyed to 

a deoree on the 23rd *' Ster- obtained 
th 0 2 Ird Novembe^^r 61 ' 808 ^ 

Laohmipat made a gift n f nf' r Same yeflr » 
of ^he Zemindari in t ^ 6 aDDa8 «*»are 
Ahaed Ali Beg. avoor of one Miiza 

LaehmTpa e t a was fr 0 a“ ‘he d I 86 " 1 ° f gift ‘hat 
possession of a oerf ^ ° f deed in 
(168 oonsistin J f qaantft y of Jaod 

some paddy la nf j °f * and 

Zemindari. It U th ^ • withia tbe 

Liiohmipat h\d » n fk P a,ntl ff’8 ease tbat 
Mokararf rio-Bt from k r" I . and9 Mouraai 

of the Zemindari inter b , 0for0 ‘he acquisition 

tion for oonsidcraf r 8nd * be “ain qaes- 

‘he Zemludari ?n r 1° ‘ his 0890 ia -bother 

of land, whioh i„!u tb ° 30 168 JigAas 

Phased o th« d e3the,8nd9 in suit, 

«ifl. The intere'TZ T*", tb ° d °° d °‘ 

6-annas Zamin^o • k fc ^ e ^onee in the 

he, therefore no^ T"^ V ba phintiS 
1Qt ° ra3t iQ tb030 buds. ° Th? def 9 en Z /a:; n p t: 
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obased the disputed land whioh remained in 
the possession of Laohmipat at an auction 
sale in execution of a decree against his son 
Chatrapat. 

The Courts below have agreed in hold¬ 
ing that Laohmipat reserved to himself the 
Zemindari interest in the 16S bighas of 
lands and that, therefore, the plaintiff 
oould not recover rent from the defendant. 

It is stated in the deed of gift that 
the whole of the 6-annas share of the 
Zemindari (Touzi No. 182), for which the 
plaintiff had obtained a decree on the 23rd 
August IS80 in the Court rf the Subordv- 
nate Judge of the 24-Paigannahs, was 
oonveyed to the donee and that the donee 
was to pay the Government revenue payable 
for the six-annas share. By the deed, 
however, Laohmipat reserved to himself 
168 bighas of land consisting of a garden 
and paddy lands attached thereto mentioned 

a bove. 

The learned District Judge has held 
that the donor reserved the Zemindari 
right in the 168 bighas for himself. The 
faot that in the body of the document the 
Zemindari interest is described as six annas 
share with the exception of the lands 
mentioned in the eobedule, would go to 
support the view taken by the Distriot 
Judge. On the other hand, if, as alleged by 
the plaintiff, Laohmipat bad Maurasi Mokur- 
rari rights in those lands, then that fact, 
taken together with the faot that the entire 
6 annas share in respect of whioh Laohmipat 
had obtained a decree was oonveyed, 
raises an ambiguity, viz., whether the interest 
whioh was reserved by Laohmipat in the 
lands in suit was the Zemindari interest or 
the interest of a tenure-holder whioh he had 
from before the acquisition of his Zemindari. 
In these circumstances extrinsic evidence 
(including evidence as to the course of 
dealiog with the property) may he taken 
into consideration, in construing the deed. 

It is pointed out on behalf of the 
respondent that on each successive transfer 
of the six annas Zemindari, the land 
reserved by Laohmipat has been exoepted. 
On the other hand, it is pointed out on 
behalf of tho appellant that the donee got 
his name registered in respect of the entire 
six-annas sha.e of the Zemindari without 
ft ny protest or objection on the part of 
Laohmipat and that after each suooessive 


devolution of interest there has bean such 
registration of name. Then again, reliance is 
placed upon a statement contained in a 
petition of objection made by the defendant 
in a claim oa^e, in which the land is described 
ns bearing a rental of Rs. 17 1 payable to the 
Sherista of Dinabandhu and Nagendra 
Kuinar. Dinabandhu is the plaintiff in the 
present oase. The learned District Judge in his 
judgment said: ‘ No doubt in Exhibit I there 
is an admission by the defendant that rent 
is paid for this land. The respondent has 
explained, and I think his explanation is a 
reasonable one, that he bad at that time, 
namely, on the 20th of March 1905, only 
just como into possession of the land and he 
was not properly acquainted with the 

incidence of tl e tenancy.’ 

It is contended on behalf of the appellant 
that the defendant had purchased the 
property about 2 years before he made 
the statement in the claim oase, and that 
there is no evidence in support of the 
finding that the defendant was not properly 
acquainted with the incidents of the property 
when this statement was made 

In these oireumstanoes, wo think that the 
cafe ought to go haok to the lower 
Appellate Court for a further enquiry and 
re-hearing of the appeal. It may he mentioned 
that it is denied before us on behalf of the 
respondents that Laohmipat had any Maurasi 
Mokurari tenure in these lands before he 
acquired six annas share of the Zemindari. 
That question will be gone into by the Court 
below. It will be open to both parties to 
adduoo fresh evidenoe on this question as 
also upon the question whether tho defendant 
was or was not properly acquainted with 
the incidents of the property at the time 
when he made the statements in Exhibit 
I. The lower Appellate Court may direot 
the Court of first instanoe to take suoh 
evidenoe as the parties may adduoe and 
send up the evidence to the lo*er Appellate 

CourL 


Costs to abide the result. 


Case sent back. 
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UNITED PROVINCES. 

Second Appeal Petition No. 17 0 r 

1918 19. 

April 1, 1919. 

Present Ferard. S M., an d 
Mr. Hopkfnp, J. M. 

GIR WA R—A PPELLANT 

t 

BEHARI LAE — RE8Povr<ENT 

Oj—Ejectment to prevent accrual '*of o^’ acquisifi °n 

whether can be alloived-Calculable tra^V- 
oj-Appeal, second—Findinu of f 
«A fck contravenes Statute, 


cln^r th : accrual o'f 1 *« * in 

the ejectment must be effective ” ,)a , nc - v r, ? hts . but 
least for one year. ° au< * must last at 

A colourable transaprinn 1 1 
provisions of the law cannot , " d . e(1 t0 defeat the 

the Courts. 1 be - ,vcn effect to by 

! r% th ° c °°« 

would defeat the provisions of the aw such 

can be questioned in second appeal findin ^ 8 

.&£.‘ P CL 'dm’ °?;f c °- 

October IMS, i. ft. .... «,£££ ^ 

„ (JUDGMENT. 

are noVtn dspufe^Tbe^ 9 1, ^ ° aSe 

%u j r ed lD wi :tir 

possession and was shown na u * oa ^ , vafcing: 
papers. From 1316* F 8 ? teDan ^ lu the 

Bb.,„. fzuhszz x .', “7 

as tenant in-ohief. PP 11 nfc is shown 

abe T o^ 0 r~ r ;r Sid6r8 tbat th9re i8 

Zemindar admitted the ^nall t * bat ‘ he 
tenant in 1315 F The 7 . PP ellan J as a 

would Dot have gone to the ,9dar ’ he 8a 7e. 

the appellant and t hen o t » t ! 
by re-admitting him. advantage 

was rladmitted TT ‘ ha ‘' >h ° a P p e”ant 

in 1315 F The n 6n ? ai “ ed ln Possession 

r. ‘I *77.;,"• 41^ 

onltnrable. t6naD ’ y ° f ^ onT 

findU: eannot he be ^S^n 
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aeoond appeal. The f ao t* as T L fl v, 

s mn ja n :s 

1.7"””' ».*» 

a year 76 The 0t l° ent / Dd '* mn?t la9t at ,e39t 
dir t0 J 6 ' aw dne9 not allow the Zemin- 

time to ii- , ! 8 t6Dant and at th « 
the aooind 64 f ° P0riod 00UDfc,n 8’towards 
do one 000 L apan °y eights. He may 

j . r° r the ° fcber bafc Dofc both. The 

whhe 9 Oita*'™* tHe t6nant iD 

obief wh '° g U *ii a ®°t |ton a tenant-in¬ 
is a „ l 18 ^ally never a tenant at all, 

defeat th° B nrab 9 • traD8aotion intended to 
9 6 at the provisions of the law and the 

effe7 0 to if ' tbe Commissioner in giving 

law F j 8 ’ ' n my op ini°n, oontrary to 
Ezoept as regards No. 61, in whioh 
no ocoopanoy rights have seemed’, I wodd 

order otC P n a " d (,ettic S a9 ' de ‘he 

that of th^A C . Jmm,99IOQ er would restore 
that of the Assistant Oolleetor and give 

Con a ts P6 ant b ' S a08t3 10 Prepertion in all 

oases K ^vn’ ^ l oonanr ' Respondent’s 

bad he ° d f*^ 0 be6D arguable if there 

1315 b , h 9 ° r .? al l6aSe t0 Rbajna for 

1315 show,„ g that he and not appellant 

tTa t J ^ the Statn8 of a t9 P 9 nt in 
not , Here i h6re ” as “one. Bhajna did 

is that t K IVa 6 ' j Dd in^oronoe from faots 
and a! n ^ of Bha ina’s name was 'fan,’ 

ZLXSZ Z" 


Appeal allowed. 


fatna high court. 

rRivv Council Appeal No. 99 op 1918 

May 7, 1919. 

nu- ese * t: ~S lr Dawson Miller, Kr. f 
^bief Jastioe, and Mr. Jnscioe Ojafcfcs. 
Musammat RAM DAl—A pplicant 

versus 

RAM CHANDRABALI DEB I— 

. Opposite Partt. 

comltT™ A fJ XVI ° f ,90 ^*- ^-Property 

> •* ^ ed ntuat€d ' n different districts - 

Registration m district where transjeror has cessed]to 
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have interest in property , validity of-Fraud or collusion , 
effect of. 

If any portion of the property to which a docu¬ 
ment relates is within the district of the Sub- 
Registrar of the othce where it is registoied the 
registration is a valid registration within section * 
of the Registration Act. even if it turns out that 
the transferor, though acting in a perfectly 
manner, has ceased to have an interest in that pro- 
perty, provided the property described exists. It s 
onl/wliere there is fraud or collusion between the 
parties for the purpose of giving jurisdiction to a 
particular Sub-Registrar to register a document by 
including property which does not exist, that regia 
tration is rendered invalid, [p. 447, cols. 1 A 

Application for leave to appeal to Hie 

Majesty ip Couooil 

Mr. P. K. Sen (with him Mr. Tnbhuan 

Nath Q ahay), for the Applicant. 

Mr. Banwari Lai, for the Opposite Party. 
JUDGMENT.—In our opinion this ap¬ 
plication should be rejected. The petitioner 
contended before this Court when the 
matter came here on appeal that a deed 
of sale relied upon by the other side was 
not valid on the ground that it had not 
been properly registered. A portion of the 
property to which the dooument related was 
undoubtedly situate at Benares, the bulk 
of the property was situate elsewhere aud 
tne deed was registered at Benares. The 
seotion specifying the particular registration 
office in whioh a dooument must be register- 
ed is seotion 28 of the Registration Act, 
and that seotion provides that the docu¬ 
ment shall be presented for registration in 
the office of a Sub-Rcgistrar within whose 
sub-distriot the whole or some portion of 
the properly to which such dooument 
relates is situate. Therefore {prim* facie) 
if bny portion of the property to which 
the document relates is within the district 
of the Sub Registrar of the office where it 
i« registered, there is a valid registration 
within that seotion. It turned out in 

faot that the only property mentioned in 
the docuTi“nt and situate within the district 
of the registration offije where the docu¬ 
ment was registered was property over 
whioh the transferor had no title, and it 
was contended before this Court that in 
suoh oiroumstanoes the registration must be 
deemed to be invalid. This contention 

was rejected. . 

It has been held in the Courts in this 

country that a mere fliw in the vendor s 
title in the only part of the property situate 


within the district of the registration office 
is not sufficient to invalidate the registra¬ 
tion if it is made in good faith. [See 
Broja Gopal Mukherjee v. Abinash Chandra 
Biswas (1).] There is a later decision of 
their Lordships of the Privy Counoil in 
Harendra Lai Bay Ohowdhuri v. Srimati Han 
Vast Dtbi 12) whioh is relied on by the 
petitioner. There the deed was registered 
in ('alcutta The only property in Ualoutta 
to whioh it related did not exist at aU, 
and it was found as a faot that the inc u 
Bi-in tf this property was merely done 
with the intention to give jurisdiction ti 
the Sab-Registrar in Calcutta, the parties 
knowing full well that they had no interest 
in the property therein mentioned. Where 
tv^re is any fraud or collusion between the 
parties for the purpose of giving jurisdic¬ 
tion to a particular Sub Regifltrai to register 
the dooument by including property whioh 
does not exist this is sufficient to invalidate 
the registration. but it seems to us 
well established that registration is 
not invalid if the property described 
exists merely beoan-e the transferor, though 
acting in a perfectly bona fi le manner, turns 
out to have ceased to have an interest in 
that property. This Court f >und that 
there was no fraud on the part of the 
transferor or collusion between the parties 
in order to deoeive the Registrar sod 
obtain registration. The transaction must, 
therefore, be regarded as doue in good faith. 
Tne petitioner has been unable to adduce 
any authority in his favour, and it seems to 
us quite dear that as long as the oaseoon - 
plies with seotion 28, that is to say, as 
long as the dooument does refer to some 
property situate within the district where 
registration takes place, that is sufficient 
to bring it within the seotion, and the 
oases dearly lay down that, unless there 
i 3 some fraud or oollusion, the registration 
is in i fg elf perfectly valid, whether in faot 
the persoo registering eventually proves 
his ti le to the property or not. In these 
oiroumstanoes and as there is no authority 
to support the contention of the petitioner, 
we do not think tint .here is sufficient 

substance in this point nf law to entitle him 
(1 5 I.id. Cas. 127: 14 C. W. N. 532. 

(2) 23 Ind. Cas. 637; 19 C. L. J. 481; 27 M. L. J 80: 
41 C. 972; (1914) M- W. N. 462; 16 M. L T. 6; 18 C. 
W. N. 817; 1 b. VV. 1050 16 Bom. L, R. 400; 12 A. L*« 

J. 774: 41 I. A. 110 ‘P. C.j. 
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MADRAS HIGH COURT 
Origins Side Appeal No. 1 of' 1918 

November 21 1910 * 

Present : —Sir John Wallis Kt Oh' e 
Justice, and Mr. Justioe NW° hf 
°RlGAnn tbkkat'SatSK- 

Dsfeniunt No, 3-Appellant 

versus 

K. DESIKACHARf and another, 

Mras Bigh c „!ra, , 

Official Referee, disobedience o/^r/ Rul t es 'L- 119 ' 

oj Court-Power of Court to commit f ^ 

x Ul m oj order. 

MaVa^igTSl has now °T' nal of the 
Original Si/e Ballot ZIZ ™ le 119 °f «£ 

for disobeying the order of the Offidal Ref “ tempt 

produce certain documents n ii„ ? Referee to 
possession ocuments alleged to be in his 

Dhurandhardas Sakharnm v m 
B. H. C. R. 4, followed. ' Bhau Govi *d, 10 

Appeal from the judgment of Mr 

oft 9 lth6e r iS: 

Of this Court in Civil Suit No. 306™ We" 

Mw„ ™ o henaar ’ !orlh ° Appellant: 
essrs. V. V. Srinivasa Aiyangar. Venkata 

iZoJZ. ““ t; 

third defendant to be committed 9 fof ^ 

OffieiMR f di9 ° beyin8 W “ o f Z' 
Oihoial Referee to prodnoe oertain d 

ments alleged to be in his possession Th' 

aooounfc-books in Question „ . The 

by the third defendant in hie'affldSrf 

documents to be then in bis nn • £ 

He was in charge of the r! P^s.on. 

of the suit business, and the accounts ^^h 
were the accounts of the hrannh W ,0b 

for the purpose of an arhifrof . , » 

present'snit and then taken balk to Be " 1 

and the correspondence showe that thev 

were again sent to Madras in ™ .• 7 

Th‘e a‘h h9 t r bi ‘ ra ‘ i0D iD ^brnary 9 m°3 Q 
The arbitration fell through as anno 

from a summons taken out on trd ZZh 


books in aoesfinn ~ '” ,UHU00 Mae the 

wada on tt?6 ft V* V 88 ?‘ ^aek to Bar- 
Pears they ZrJ ° t wbere it8 P- 

making aD „ , nted , f ° r ‘ be Purpose of 
branoh of the l 00 - 8 W1 ^ b ‘ be Bombay 
dated 20th May lOlTcY' j B * hibi ‘ XXXV ’ 

°nr opinion that the ? 08tabll8he8 ■« 
‘ben at B .*wa d a „ “ ,881D » b °oks were 

impossible to make on'M'™' 1 d baVe been 
successive years 1911 ?ofor the 

‘ be ‘bird defendani's storT “h 

oonnts were written up in R Jf 
materials obtainor? f P a, ? ^ezvada from 

The third de ” , T the !” oka in Madras. 

the book* i n Mav W j 8 ? pO9S08S,OD of 

dooed them with He" ba7e p - 

pmduoed by him at ^ °l tbe booka 
August. He has nmth* th& begWD ' D « of 
given any sati\fmt * ^ pr °d u °ed them nor 
become of them anT aoooanf of what has 
interfere with d WG . ara a nable to 
Trotter, J., that he h ^ ndm? of Courts 
disobedience to the " ! 6 ° ° f wilfal 
Referee, and has ^ ° f the Official 

to commitment fori 6 ? J imae,f ,fabie 

of the Original UDder raIe 

th »t the order f' S,de Ra,es * The fact 

by the Official Ref Pr ° d i° t,0n made 

bad been rpf eree to whom the case 

Dtl urandhardas Salk makes D no difference. 

The order as dra V ‘ Bh °" (l). 

“Until such t drawn , u P* contains this .— 

ail respeots with 6 th ^ •!i laI1 00mpIy ,D 
Official Referee and^ **'* , 0rderfl of the 
«aid contempt. ” ft b \ mself of tbe 

at the date n f dear whether 

mitta l ^e missing" b^ok^ w^re ^ T* 

Kr; tb - ti* fi rdef/nd^ 

eubstitnling for th 99 "V^, th ° ^ by 

89 be shall” th worda until snoh time 

‘bree mo n ,„ 3 wT/ 8 /> 8 of 

unless he ah Q n * * be da ^ e bis arrest 
Piration of th " Z" 7 tirae bdf °™ ‘he ex- 

Alathew j fn n ’, E * ^ (2) aDtJ 

the appeal ia <1 ! > ‘ es ' ^ n re (3). Otherwise 

11) 10 B. H o d B.'4,' SSSd W ' tb 0:1313 of P i8 'nt''ff 

321^4 l. 8 T M4, ?'/; 8 ) 3 8t P- 39; 30 L. J. C. P. 

E. H. 349riM B. B «6. 3 l 57,; 9 ^ E ' S32 ; 1« 

(3) (18S8J 21 Q, b, D. 236 r 37 M. R. 67. 
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Memo, of objections dismissed with oosts 
payable by plaintiff. 


41. C. P. 


Order varied. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal N*o. 161 if 19i7. 

May 30,1919. 

Preterit :—Mr. Lyle, 1st A. J. C., and 
Mr. Ashworth, 2nd A. J.C. 
CHANDIKA BAKHSH SINGH and others 
— DEFENDANTS Appei.lasts 

versus 

WIDOW of JAGAN SINGH and other; — 
Plaintiffs, a>«d BHAGWAT SINGH — 

DEFENDANT— Re.SPONI ENTS. 

Sikhism -Marriage between different castes, validity 
of—Transfer of Property Act IV of 1892), s 59 
Evidence Act (I of 1S72>, *. -Transfer ol Property 
i Validating) Act XXVI of 1917', *. 2 -Mortyaycdeed 

— Attestation , proof of—Hindu. Law—Antecedent debt, 
what is. 


ZH. a Sikh, mortgaged his ancestral joint family 
property to SS , another Sikh, on the 2* 111 July 1 M>i, 
and subsequently executed four deeds of further 
charge on the same property in favour of JS who, 
alleging himself to bo the son of 3$., brought the 
present suit for sale of the mortgaged property, on 
the basis of these deeds, against DS. Subsequently, 
the sons of BS. were joined as defendants. JS 
obtainod a decree against BS alone on the deeds 
of further charge, and against all the defendants on 
the mortgage-deed of the J?6th July 1*04. The sons 
of BS challenged this latter decree in appeal to 
the udicial Commissioner The first point taken 
in appeal was that JS was not the legitimate sou 
of SS as his mother, a sunar woman, was the 
mistress of SS. and JS. had been born to her before 

sho was taken over by SS.: . 

Held, that the parties being Sikhs, and it being 
open to a Sikh to marry any woman he pleased 

provided she adopted the Sikh religion, the facts ( D 

that JS 'a mother was always treated among the 
brotherhood as the wifo of SS., («) that JS. was 
always treated as the legitimate sou of SS., m 
that SS. made no disposition of his property by Will 
or otherwise, and ' iv) that JS was referred to in 
the deeds of further chargo as the son of S3., snfh- 
oiontly proved that ho was the legitimate son of SS. 
[p. 450, col. 2.] 


It was next objected that the deed of mortgage 
of the 26tli July IL0 4 was not properly attested as 
required by section 59 of the Transfer of Property 
Act, inasmuch as the executant of the deed hail 
not signed the deed in the presence of one ot the 

three attesting witnesses: 

Held, that under section 2 of the Transfer 
Property < Validating) Act, 1917, it was sufficient 
if tho witness, before signing his ' name, received 
from the executant a personal acknowledgment 
of his signature to tho same, and that unless this 
was proved, the witness was not an attesting witness, 
but that as it had been proved that the signatures 
of the other two witnesses wore in their handwriting, 
and as the presumption under section 69 ot the 
Evidence Act had not been rebutted, the due 
execution and attestation of the deed had been 

proved, [p. 451, cols. 1 & 2.] , 

Lastly, it was contended that no portion ot tin 
consideration of the mortgage-deed was borrowed 
either for legal necessity or to pay off an antece¬ 
dent debt, and that, therefore, the deed was not in 

anv way binding on the sons of BS.: , . 

Held, that under the Hindu Law the princip o ot 
antecedent debt applied only when the sale or 
charge had been incurred not only antecedently mit 
wholly apart from the ownership of the joint estate, 
or the security afforded or supposed to be available 
by such joint estate, and that a debt could not be 
regarded as antecedent so as to bind the sons ns 
such, unless it had been incurred irrespective of the 
credit obtainable from the joint family property, 
and that as it had not been shown that the debts, 
for the payment of which the money was borrowed 
by BS. were incurred wholly apart from the 
ownership of tho joint estate and irrespective ot 
the credit obtainable from the joint family property, 
the sons of BS. woie not liable to pay any portion ot 
the mortgage debt of tho 26tU July B01. IP- 45 L 
col. 2.] 

Appeal against the decree of the Subordi¬ 
nate Judge. Sitapur, Tahsil Biawan, dated 
tie 23rd June 1917. 


Mr. Nabi Ullah , for the Appellants. 

Mr. .4. P. Sen, for tho Respondents. 

JUDGMENT.— Bhagwant Singh, the de¬ 
fendant No. 1. executed a deed of mort¬ 
gage in favour of Sher Singh for Rs. 8,o00 
on the 26th of July 1*04. In this deed 

he mortgaged the ancestral mint family 
property. He subsequently executed four 
other deeds of further charge on the same 
property in favour of Thakur Jang a Singh, 
the present plaintiff. The plaintiff, alleg¬ 
ing himself to be the son of Sher Singh, 
brought the present suit for sale of the 
mortgaged property on the basis of the 
mortgage deed of the 26th of July 1904 
and the four deeds of further charge. 
The suit was instituted against Bhagwant 
Singh alone, but his four sons subsequently 
applied to be joined as defrndarts and 
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property, as he almost oertainly would have 
doDe had Jangu Singh not been hie legitimate 
eon. Furthermore, we find that, in the 
deeds of further charge executed by the 
father of the appellants, Jangu Singh is 
referred to as the son of Sher Singh. In 
all the circumstances of the oase we are 
dearly of opinion that the learned Subordinate 
Judge was right in holding that Jangu 
Singh was the legitimate son of bher 

Singh. . . 

The next question is whether the mort- 

gage deed of the 26th July 1904 was duly 

attested. There are three witnesses to the 
mortgage-deed Sheobaran Singh, Dal Chand 
and Siila Singh. Sheobaran Singh and Dal 
Chand are dead. Sola Singh has been 
produced as a witness by the plaintiff but 
according to him Bhagwant Singh did not sign 
the deed in his presence. He states: Hhag- 
want Singh executed a deed for Rs 8,:>00 in 
favour of Sher Singh. This is the deed and it 
bears my signature as an attesting witness, 
signed the deed at the door of the Registration 
Office at Sitapur. Bhagwant Singh brought 
me from the south of the gate of Thorapsongunj 
and asked me to witness the deed. Bhagwant 
Singh did not sign the deed in my sight. 
Bhagwant Singh and Sher Suigh told me 
that the other two witnesses had already 
signed the deed. I did not ask Bhagwant 
Singh regarding his signature on the deed 

as I saw it written there.” 

The learned Counsel for the plaintitt 
suggests, and not without reason, that this 
witness has been won over to give evidence 
which, in view of the ruling of their Lordships 
of the Privy Council in bhamu ratter v. Abdul 
Kadir Rowthan (*), would indicate that the 
dooument was not duly aitested as required 
by sect ion 59 of the Transfer of Property Act. 
But if this is so, the defendants appellants 
appear to have overlooked the fact that 
as a result of that ruling the Transfer of 
Property i Validating) Act, 1917, was passed. 
Under section 2 of that Act it is sufficient 
that the witness before signing his name 
to the instrument should have received from 
the executant a personal acknowledgment 
of his signature to the same. The statement 
of Sitla Singh, which we have quoted above, 


(2) 16 Ind. Cas. 250; 35 M. 607 ; 23 M. L. J. 821; 16 
0. W. N. Iu09: 12 M. L. T. 338; (1912) M. W. N. 935; 
10 A. L. J.259; 14 Bom. L. R. 1034; 16 C. L. J. 695; 
30 I. A. 218 (P. 0.). 


dearly indicates that Bhagwant Singh 
acknowledged to Sitla Singh before the latter 
signed his name as a witness that he had 
executed the deed. Furthermore, if we were 
to hold that it has not been proved that 
Bhagwant Singh acknowledged his signature 
to Sitla Singh, then Sitla Singh would not 
be an attesting witness within the meaning 
of section 59 of the Transfer of Property 
Act, and the provisions of section 69 of 
the Evidence Act have been duly complied 
with, as it has been proved that the dooument 
was exeouted by Bhagwant Singh and that 
the attestation of Dal Chand, one of the 
attesting witnesses, is in his handwriting. 
The presumption that Sheobaran Singh an 
Dal Chand dnly attested the doonment hae 
in no way been rebutted, We agree, there¬ 
fore, with the ending of the lower Court 
that the mortgage-deed of the 26th of July 
1904 has been duly exeouted and attested. 

We come now to the third ground on 
which the deoree of the learned Subordinate 
Judge is challenged, namely, that no portion 
of the consideration of the mortgage deed 

of the 26th of July 1904 was borrowed 
by the father either for legal necessity or 
to pay off an antecedent debt and that, 
therefore, that mortgage-deed is not in any 
way binding upon the appellants. The 
only evidence with regard to this is that 
out of the sum of Rs. 8,500, Rs. 8,000 were 
left with the plaintiff to pay off prior mort- 
gages exeouted by Bhagwant Singh in 
favour of one Basant Sah and that in 
faot this sum was paid to Basant Sah 
by the plaintiff, who has produced the 
mortgage-deeds. The learned Subordinate 
Judge has held that the debts due to 
Basant * Sah were antecedent debts whioh 
the sons were bound to discharge, as 
they were incurred antecedently to the 
mortgage of the 26th of July 1904 and 
existed quite independently of that mortgage. 
It should be noted that there is no 
evidence whatsoever that the debts due to 
Basant Sah were ioourred for any family 
necessity and the learned Subordinate 
Judge has held that the sons are liable 
to the extent of Rs. 8,000, merely on the 
ground that that sum was borrowed for the 
purpose of paying off an antecedent debt. 
We find ourselves unable to accept the 
view taken by the learned Subordinate 
Judge. He has attempted to distinguish 
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PATNA H[GH COURT 
“cm? r' APPeiL Nu - U2 °* 1W8. 

Livil Revision No. 61 of 1918 

-''lay 23, 1919. 

resent:—-Hr J a3tioe Mn i )iok an(J Mp 

q ,„„ 7 8 Loe Jwala Prasad. 

SATlfA K1NKAR SAHANA— 

AppgLLANT 

Ra,a ° ri Sri SH1BA PRASAD SINGH . 

7 . tvBPPO.VOBNT 

18H7)?ss[ C i il ! 1 , Courts Act (XU oj 

Appellate Court , whethfr^/T ^ **• 

be Vond pecuniary jurisdiction led ° “ Ward deCree 


13) 39 Ind. Has. 2S0- .30 A o. 

1 P. h. vr. 657, 15 A. L J W 7 ,\, R w - N.688, 
2b C. L. J. lj 33 M. L J U Bom - Lj - K. 4 *8 : 

22 M. L. T. 22; G L W 213. ii r a ' v • N. 439- 

( 4 ) 62 Ind. Cus. 108 ; 6 Q. 1! ^ ’ 


damage P which I.e^sti'matoil 8 ^ R cla * min fir "P^ihc 
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found entitled. It annpo » o ,n quiry f ho mipfht bo 
was entitled to a m , ,|. I' after iat I«iry that he 

claimed and the District sum fchan 1,0 ,md 

K a- 11.115-8-0 as dnnijTc ’ 011 a PPeal, awarded 
High Court the defendant n?- ap L peaJ to the 
amount awarded olZ ob J ected that as the 
of the appellate iurisdu / l? P ecan, ary limit 
wliich was limited to suits of H 1 Distriot 
Rs VCO, he had uo iit 0 vaIue of 'ess than 
excess of that amount: ' Ctl0u to award a sum in 

exceed its 5,000 the D ^ all, . atlon of tf ie suit did not 
to entertain the n , <!. \ tnc \ ltt **° had jurisdiction 
jurisdiction, he legaMy , ' avin «‘ assumed 

decree for damn4, for „ ' Jl,,,8d,ct, «" to make a 

c # 2 a VC; 

of the Distr^oe'jndge from a decision 

dnted the 30tt, January T js”” Sambalp “ r ' 
OA-Sanfc K^U Na '" h 

ent. ^ ^ for the Respond- 

JUDGMENT 

Noe. 2 

appeal. in 9 ^ourt id second 

-f 8 only e Rf;, Pf 9 th t e he 0l d'7 ‘f iD the P,8iDt 

filed an . nn V ' . 0 defend antg have also 

191ft a pp beatjon m Ravigion No 61 of 

India A.?* ee3t ’° n 107 ° f tho of 

pea1 n t o a l fem . Pt ha8 been made in ap- 
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Subordinate Judge was not challenged in the 
lower Appellate Court and it is not open to 
the defendants to challenge it in second ap¬ 
peal. Even if it were open to them to 
attack that finding, there does T not appear to be 
any doubt as to the correctness of the fi"ding 
upon the evidence in the 01 = 6 . Village 
Dobaria has been shown in the revenue 
survey map as bearing No. 784 and lying to 
the east of Jherria Khas and north east of 
Fatehpur. The Chuck Laya Kanali has been 
given a different number 783 In the pittas ot 
the defendants No*. 2 and 3 of 1303 the lands 
settled are stated to be in village D)bana as 
bearing Survey No. 784. In the said pitta 
it is also mentioned that tho surfaoe right of 
Laya Kanali did not belong to the Raja. 
The learned Subordinate Judgo wa», there¬ 
fore. right in holding that Liya Kanali 
was not at all settled with Gcpeshwar Adhi- 
kari, the predecessor in intere e tof defendants 
Nos. 2 and 3. The contention of Die de'end- 
ants Nos. 2 and 3 must, therefore, fail, 

The only question for determination is 
whether the defendants Nos. 2 and 3 are en¬ 
titled to enforce the contract entered into by 
the plaintiff with the defendant No. 1. It 
appears that the defendants Nos. 2 and 3 were 
conscious all through that Laya Kanali did not 
belong to them at all, and was not included 
in their leases, and, whenever anybody 
asserted any right to it, they fried to pur¬ 
chase that right. They admit that Kola 
Dassi bad no right to the underground and 
still they purchased that right from her by 
means of a kabala on 13th Asin 1314. When 
defendant No. 1 purchased the brahmottar 
right in the land claimed by Chamroo Pande 
and another and entered into an agreement 
to take settlement of the underground right 
from the plaintiff, the defendants Nos. 2 and 3 
purchased thoso rights from defendant No 
1 by means of the kabala of 20th Asin 1318 
They hotly contended in the Court of the 
Subordinate Judge that the plaintiff had no 
right to enter into any oor.tractfor settlement 
of Laya Kanali with the defendant No. 1. 
As a last resort they said that — 

"Should the Court consider that the land 
is not inoluded in the 86 bighas plot...the 
Court might be pleased to hold that the de¬ 
fendant No 1 having performed his part of 
the oontraob. dated the 3oth Asin 13 8, and 
having deposited with the plaintiff’s predeces¬ 


sor Rs. 1,000, the plaintiff isboind to exe- 
out,e a pitta in terms of the said contract.” 

This alternative plea was not originally 
taken in a definite form in the written state¬ 
ment filed on the 20th August 1915 and 
was subsequently taken by supplementary 
written statement on 15th September 1916. 
mere than two years after the plaint was filed 
and one year after the written statement was 
filed. For the last four years after the al¬ 
leged contract the defendants did not at all 
think of enforcing their right, if any, for 
the specific performance of the contract The 
Court, below is, therefore, right in holding 
that the defendants never meant to take 
posses«i cn of the land by virtue of the lease 
in question, and that they were guilty of 
great delay an 1 laches It must also he men¬ 
tioned that they did not pay a shell as rent 
for the land during the years of their posses¬ 
sion on the strength of the alleged purchase 
of tho right of the defendant No. 1 for specific 
performance of the oontraot. It is again 
more than doubtful whether the defendants 
Nos 2 and 3 can purchase the right for the 
specifij performance of a oontraot whioh at 
the most woull amount to only an actionable 
claim. The defendant No. 1 himself did not 
enforce it, and l doubt whether he had a 
right to transfer it. Even -if the defendant 
No. I had a right to transfer it and the 
defendants Nos. 2 and 3 did purohase that 
right, the latter waived their right as is 
obvious from the pleas taken in the written 
statement of August 1915 and from their 
trying to hold adversely to the interest of 
the lessor which a lessee oannot be permitted 
to do. They, having abandoned their right, if 
any, to enforce the contract, oatinot resist the 
suit of the plaintiff to obtain khas possession. 
The ornduot of the defendants iNos. 2 and 3 
ameunts ta a denial of the title of the plaint¬ 
iff and the relationship of landlord and 
tenant. This, to my mind, amounts to an 
abandonment and forfeiture of the lessee’s 
right, if any, under the alleged agreement 
to lease tho land in suit. The Court would 
oertainly be ohary to exercise the discretion 
of granting the speoifio performance of a oon¬ 
traot in a oa3e of this kind 

Again the right of the defendant No. 1 a* 
held by the Court below, appears to be barred 
by lapse of time. The right of the defendants 
ao'ruel on 14th O itotnr 1911, when the 
bonus was paid up, The plaintiff ffid m 
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exeoate any lease in favour of rW OT ^ i. > T 

»ir t' 9 ^ £-.rVr- ; -" 

1915 or 1916 ho foh date, whether 

assertion of the olaim it° ^ date of tb e 

rule of three years’’li m it a t; on arr T he b ^ th ® 

below is riffht in • . lhe ^onrfc 

deoree of the Snbordin^te^Jnd DP j°' d tbe 
the plaintiff to ezeente a * lease 8 ?' reotw * 

the defendants Nos 2 and 3. ' n av0Dr of 
It is then oontended that aq fh^ „ 
damages found by the learned O' , m ° a T nt of 
was Hs. 11,115-3.0 whint, • D ' s , triot Jad ee 
appellate jurisdiction, it was not bey ° Dd , h ' 8 
for him to bear the anneM n ‘h Pe ‘ 6D ‘ 

21 of Act XII of IgA? t L ^ er eeotioD 

Courts Act, an appeal'from ad ^ ° iviI 

of a Subordinate Judge L ° n r .° rder 

Judge when the value of the * b ® D ! str,ot 
does not exoeed Ks 5 000 h finit 

Court in any other case Ur H n *, he Hf * b 

if f.£-Hr ?r- 

s- ri 

Court, fee, shouM the Payme ?‘ add;ti °oal 

s,K"i ft"b“ jj 

mi . “bo snifc properly valnpdP” 

a d i.Tof e 5S 

whether the objection as * to et “. fea, f nt 
related to the’value of the lands* in V& °, atlon 
to t5e aimount of damage !"ILZC ’ Z 

A Oommissioner was i. j . ^ 10 * 

case who foand that th fl PP *?•* W tbia 
extracted was 22,231 tons^^if- H* °° aI 

STtifl £%£- *• t S.A 

27th June 1917, ££*{ 


09i3*i la,n Th *° have arisen in 

approAimate ( ly 9! tnirr%°e d8 p m ,r 

Zui two 8refOr0 ’ 7 kte t0 tb ° Period of 

about two years from 1913 to March 
the Com^ • 0arS m ° re bad eIap8ed when 

ooal extractrfb7theT d fe„daV%Tonthe f 

2 £ £ 

dinate JudThT 8 r6p ° rt - The Sab ^ 
““ ’7* had °° occasion to determine 

Plaintiff° * ° f , dama * 6n suffered by the 

o the ’ nSS ” n0h 83 he dismissed the suit 

p e w P : in ? 8Dt r ly - Tbaa wh3n ‘he 

Court of th n ? b f tbe Piaintiff in the 
darnel ,8tr,0t Jadge tbe amount of 

the f 8 !* 8 D t °‘ ascertained. To my mind 

was Zref X, “ .1 Val “ e PQt iD tb « Piaint 

Z' J F ° r \ th V alae opon which the 

There is fl* ® h °. aId be determined. 

/orZ Of , 0t ° f , authorities as to the 

j 1 a PP e al when mesne profits or 

the or,l,° lai i med iD a8Dit for Possession, 

Re 5 000 i D8t,0D bein * 'sss than 
Ks. 5 000 and (he amount found due being 

ease o7 S th tba \ 6 ' ?nre - In the Full Bench 
SvV; Ca l°“‘ ta Hl * b Court, Ijjat. 
actual' A ^ (l) ’ tbe amount of 

court Jrr- r as a,ready beid »•» **>• 

Rs 5 000 rS lf' D8tan08 t0 be mn °h above 
i , wa8 ’ therefore, held that 

ordinal*/ i r ° m the deo,8,on of the Sob- 

Coir, i Ddge OODld np,y lie to the High 
2*2* . apd Dot to the Distriot Judge. ?„ 
MoAiw Mohan Z)a» v. Satw Chandra Fog (2) 

* r, ‘ J, ' re ; for possession and mesne profits 

profits I 6d &Dd tbe amount of mesne 

Rs 5 Oo7) 8 h a80e 7 ,Ded be more than 

was held .K r ! ? a , PPeaI wa3 preferred, it 

preferred h 7^ '/ ' b ® appeal had been 

preferred before the ascertainment of the 

mesne profits it would have lain to the 

Distriot Court, but after the ascertainment 

Con e app 7 °° aId on, y lie to the High 
Court. The prinoiple of this ruling, to a 

f. r8at 7 ent| should apply to the present 
ease. The question is whether the amount 
Of damages was at all asoer ained before 


H33* 34 954; 6 °- L * J - 255 ( F ■ BJ; II C. W. N* 

(2) 17 0. 704; 8 Ind. Deo. (n. e.) 1011, 
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the appeal was lodged by the plaintiff in 
the District Court. It is contended that 
the Commiesioner’s report of the 27tb 
June 1917 should be taken as having 
ascertained the mesne profits. But the 
Commissioner had only found the quantity 
of coal extracted and did not come to the 
actual amount of damages suffered, nor as 
to the period during which the damages 
ooourred. Basides, his report oannot be 
taken to be an ascertainment of the 
amount of damages. I think that 
the ascertainment of the damages must 
be by the Court itself. This was not done 
in the present oase by the Subordinate 
Judge and henoe the value mentioned in 
the plaint remained intact. I, therefore, 
hold that if the Court of first instanoe 
dismisses a suit or awards a sum less 
than Rs. 5,000 and the Appellate Court 
comes to the conclusion that the sum 
exceeding that amount should be awarded, 
its jurisdiction to hear and dispose of the 
appeal is not taken away. The oase of Madho 
Das v. Ramji Patak (3) is an authority 
for the proposition. Besides, under section 11 
of the Suits Valuation Act the disposal of 
the appeal by the lower Appellate Court 
oannot be questioned as being without 
jurisdiction on the ground of the valuation 
beiDg beyond the pecuniary limit of the 
jurisdiction of that Court, unless the disposal 
of the appeal on the merits was prejudioially 
affected. Nothing has been shown in this 
cape to suggest that the disposal of the 
appeal by the lower Appellate Court was 
prejudioially affeoted by reason of the 
value of the suit being above Rs 5,000 
I, therefore, hold that the District Judge 
was competent to hear the appeal in this 


Uazra (4) is an authority for the pro¬ 
position that the Munsif could not give a 
decree for over Rs. 1,000, the limit of his 

jurisdiction, although on enquiry the amount 
found due was more than Rs. 8,000. But 
the Munsif in that oase had no jurisdiction to 
try original suits without any limit. In the 
Allahabad case of Madho Das v. Ramji Patak 
(3) it was held that the Distriot Judge oould 
make a decree for over Rs. 5,000 in a oase 
similar to the present one. It has already 
been shown that in the present oase there 
is nothing to show that the amount of 
damages awarded by the Distriot Judge 
was only for the period prior to the institu¬ 
tion of the suit. I think that the Distriot 
Judge was right in awarding the damages 
found by him due to the plaintiff on the 
date on whioh the Commissioner made his 
report, namely, the 27th June 1917. 

Tbe Second Appeal No. 44'i of 1918 and 
the Civil Revision No. 61 of 19l8 should, 
therefore, be dismissed with costs. The 
stamp, if any, deposited by the defendants 
for the execution of the lease under the 
orders of the Subordinate Judge will be 
refunded to them on application being made 

to that Subordinate Judge 

Mollick, J.—In my opinion the Distriot 
Judge had jurisdiction to entertain the 
appeal as the valuation of the suit did 
not exoeed Rs. 5,000, and there was in 
spite of the report of the Commissioner, 
no finding by that Court to the oontrary, 
Once having assumed jurisdiction legally, 
the Distriot Judge had jurisdiction to 
make a decree for damages for a sum 
exceeding Rs. 5,000, his original jurisdiction 

beiDg unlimited. 

Both Appeal and Revision dismissed. 


oase. 

The next question is whether he oould 
give a deoree to the plaintiff for a sum 
exceeding the pecuniary limit of his 
appellate jurisdiction, that is, exceeding 
Rs. 5,000. The Distriot Judge has concurrent 
jurisdiction with the Subordinate Judge to 
try original suits of any valuation under 
section lfc of tbe Bengal Civil Courts Act. 
His power to hear appeals is reat ^ lot ®° fc ° 
suits of the value of less than Rs 5.UUU. 
The oase of Qolap Sundari Debi v. Indar Kumar 


( 4 ) 1 Ind. Cas. 60; 13 C. W. N. 493; 9 0. L. J. 367; 
M. L. T. 360. 


( 3 ) 16 A. 280; A. W. N, (1894) 84; 9 Ind Deq. 
(N. S.) 189. 
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Hoykfur, 

RAM SARUp—A pplicant 

versus 

M MSI YO H p n 

r. r. Rcu Ao an “fi®"' 

(tuu ry mortgage of _ P,.. ni .;., ’ ^ &ir, Uxufru- 

sss? X.:,s^r- 

r,“t: "rst ■»»«• 

proprietary “ght^n the‘’ s “.‘The^h’ aC<)Uir ‘' 
mthe hands of the mortgagee row oh,, ' " f ^ tir 
and, as a snb-tenant of suc h fand r »T t nnc, ' an K«l, 

panoy rights therein, he fc Ife M? ‘ aCq T° ° ccu - 
ejected. ’ ' ,iabIe ns such to bo 

Application for revision of ft, i 

the Commissioner, Allahabad TV . e . or( * er 

boti U 8idet 1 E if r (h7t Th th P 08 'l tl0n . adm ' tted by 

Raorearnp, i 9 a mortgagee" of" 'saarBUr'’ 

- LTCr -r 

deed of 1900 wbioh is on 11,7 m ° rtga 8 e - 
♦ hat Kaar Bhaiia c; u 6 reoor ^ «hows 

mortgaged his s f r with°other DSnfra0tnar, ' ,y 
applicant. This *° 

Aot came into foroe on 1st T tenancy 

JlSTSr aS :;srh x * 

r 

in Mr. Agarwala’s Tenancy Aot not qa °5 ed 
motion 10) that under Act Xfl of °mi 

an usufructuary mortgagee w as nn l • 881 

parting with proprietary rights and TT ° r 

in m^and the latier^L^reco d'd ^ 

tenant np to 1316, and after th^ ** 8 “ b ' 
oasly at tenant-in-ohief The ^ arr ° ne - 
recording him as snb-tenant If J T'" l°°! 

;i.r‘ vz «.V" :::/T ,b “ •“ 

(n. 8 )219, ‘ (1894 ) j 10;8 Ind. Dec. 
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MADRAS HIGH COURT 
Oivil Appeal No. 54 op 1918 
January 29, 1919. 

resent :-Mr. J aS |j 06 Abdnr Rahim ^ 

Justins Snfmpr 

-d!^ M4LA J CHETT( *m’«ot«s 

Dapenuants Nos. 3 and 4-Appellants 

ANNAMALAt CHETTr-PLAiNTiPF 
.. , a . — Respondent. 

Partnership-AsZ^ V™ J ' **', U *' 254 ’ 232 ~ 

partner for hitlhn • -° P artner ship-8uit bp 

Maintainability of—A* °” e ltem °f Partnership asset*, 

of—Suit, frime of - Natt^fi ^ b{/ WQy of > nature 
—Deposits on rha ‘ a ! tutc ° ftai Che (ties, custom among 

1908?;?/ 6 7 sTi r 1 or 71 Li ^on Act fIXof 

Act (Iof 187? J ’ on ' ^ rtS ^ — Evidence 

son's an* nt ^ 8 #H2 ° —Statement by father as to 

J preparation of horoscope, admissibility of. 

a fp 0 edai tU a C 7 aS * f ight ' at ,east io th ° absence of 

parS.in^rnT.’ ‘° f ake “ ny P° rtion ot th0 

CTcluaive ^cilh P ? ^ a \ d to Sa -T tbat U is bis 
ship or offer d '! rln8 the enstenco of tho partner- 

a partne/te wh?t S i. be0Om6 ? !3sol . v e<l The share of 
the D irtnersh- ‘°b be is entitled is his proportion of 

converfeSr-o P aSSetS ‘ hat hape been realised and 

and liabilities L °ney after all the partnership debts 
ana natalities hare been paid and discharged, [p. 159 , 

the A fifm‘f“ erCa "“° t be allowed to take one item of 

ng to the aC n C °“1 tS - di 7 id9 int ° e T“ al shares accord- 

S given one ^ W ° f . par^rship shares, and ask to 
°e given one share, without tot having an aceoun 
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taken of the partnership liabilities and deducting 
the sum total of them from the aggregate assets of 
the tirm. [p s5i>, col. 1 ] 

Lakshmanan Chettij v. bagappa Chctty , 4o Ind Las. 

86; 34 M L J. followed 

In the absence of evidence to the contrary, deposits 
made with Nattukottai Chotties on thavanai are 
deposits payable on demand and come within the 
definition of deposits under Article 60 of Schedule I 
to the Limitation Act If there is evidence, however, 
that the money is payable without demand, Article 
57 or Article HO would he applicable, according as 
it is payable at anv time after it was lent or after a 

fixed period, [p. 461, col. 1.] 

A partner is competent to give a valid discharge 
of a debt due to the partnership even after its 

dissolution, [p 460, col 2 ] 

Mannava Annapurtiamnia v. ( ppaln Akkayya % 

Ind. Cas. 12; 36 M 544; 13 M. L. T -63: • 1013 M W. 

N. 328; 24 M. L J. 33< and Pnlnniappn Chettiar v. 
Veerappa Chettiar, 44 Ind Cas 46'*. 4i M. 4+6. 31 M. 

L .1.41, followed. 

The evidence of a person who prepared a child * 
horoscope, as to the statement made to him by the 
child’s father about the date of the child’s birth, is 
admissible in evidence under section 12 «.">) of the 

Evidence Act, as it is the date of the commencement 
of a relationship, [p. 46C, cols. 1 & 2.] 

Appeal against the decree of the Conrt 
of the Temporary Subordinate .ludge, 
Sivaganga, in Original Suit No. 105 ok 1915. 
FACTS appear from the judgment. 

Mr. K. Srinivasa Aiyangar (with him 
Messrs. K. Rajah Aiyar and T. Jt 

Srinivasarajagopala Aiyangar), fer the Ap¬ 
pellants —The suit is not sustainable in 
law. A partner oannot sue for one item 
alone of the partnership assets. His 
remedy is to ask for an aooount of the 
partnership assets and liabilities and then 
after deduoting the liabilities from the 
assets, his share will be determined. The 
suit, therefore, without a prayer lor ao- 
oounts, is liable to be dismissed. Toe 

plaintiff should either have sued on behalf 
of all the partners of the Mandalay tirm 
or should have taken appropriate proceed¬ 
ings in execution of the Mandalay Conrt s 
deoree, see Lakshmanan Ghelty v. Nagappa 
Ohetty (1), or the plaintiff should have 
asked for the winding up of the Mandalay 
firm, for appointment of a Receiver to 
oolle'ot the assets, to adjust the liabilities 
inter se of the partners and to distribute 
the nett proceeds after payment of the 
partnership debts. 

The sait is barred. The plaintiff oannot 
claim the benefit of seotion 6 of the 
Liraitati >n Act as any cf the adult mem- 

(1) 45 Ind. Cas. 86; 34 M L. T. 408. 


hers of the partnership oould give a dis¬ 
charge without his concurrence. 

Article 60 does not apply. The evidence 
of I). W. N >. 1 is that there was to he no 
demand of the amount till the Thavanai 
date, and on that dato the money was to 
be repaid at once. 

Mr A. Krishnaswami Aiyar , for the 
Respondents.—One partner oan sue for his 
share of partnership assets. The other 
partners may be allowed to ask for 
accounts being taken. Sokkanadha Van- 
nimundar v. Sokkanadha Vunnimundar (2), 
Thi> uvengada Uwialiar v. Sadagapi Mudaiiar 
(3) and Sadhu Narayana Aiyangar v. Rama - 
sivami Aiyangar (4). 

The su't is not barred. The money in 
defei dan. - *,’ hands is a fixed deposit and 
under Article 60 of the Limitation Aot a 
suic lies within three years of the date of 
demand Deposits with Nattukottai Chetties 
on Thavanai are fixed deposits. See Bala • 
krishnudu v. Narayanasaicrny Ohetty (5). 

The plaintiff has sued within three years 
of his attainment of majority and is 
saved by the provisions of seotion 6. 

JUDGMENT. 

Ske.ncek, J.—The plaintiff and defend¬ 
ants Nos. 1 to 10 represent a firm 
whioh was started in Mandalay under the 
style of A. L. A. M. for doing money- 

lending business, whioh, for brevity, may 
be referred to as the Mandalay firm. 

In 1908, the 8th defendant in this suit 
brought a suit in the Distriot Court of 
Mandalay for dissolution of the partner¬ 
ship of this firm and obtained a deoree 
in which the proporlinnate shares of the 
partners were dr fined, seven in number, 
and the plaintiff in the present suit was 
declared to be the owner of one share. 

While the suit was pending and before 

the partnership was dissolved, a sura of 
R} 35,239 and odd was collected by one 
Arunaohalla Chotty, who was the agent 
of the Mandalay firm, and this su it was 
deposited at interest with a firm consisting 
of defendants Nos. 1 to 7 and a stranger 
who is the llth defendan 1 ; in this suit, 
whioh may bj brief !7 referred to as the 


(2) 28 M. 344. 

(3) 7 Ind. Cas. 811; 31 M. 112- 20 -Vf. L L 937; 
(1910) M. W. N U6 8 M. L. T. 2.21. 

(4) 3 Ind. Cas. 433; 32 M. 2JJ S 4 M L. T. 4/5. 

(5) 24 Ind. Cas. 852; 37 M. 175. 
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Rangoon firm. It mflT7 u 
fendants Nos. 1 to ? arB ® 8 ®®" that d °- 
ln both the Mandalay « °°™ m on partners 
The present suit was brn ?. ang00n fir “ 9 . 
1/ 5 th share of the monfi n ° g j to reo °ver 
the Rangoon firm and epO8,t0d with 
Subordinate Judge 0 f Si™ ^ tem P° r ary 
the plaintiff a deore 'T? ha8 ^ en 
fendants Nos. 3 and 4 aooordln *Iy. De- 

attaok the correctness 0 f thr^nh^-^ 67 
Judge’s judgment unnn * Subordinate 
tbat the suit as framed V™ point8 -—(«) 

abl6 - and (b > it is tim 0 .b a rred ma ' ntain ‘ 
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The grounds for saying A 

I s not maintainable are 8ait 

full ,n grounds Nos 27 t ln 

appeal memorandum ' Althn ° f tbe 
written statement of fhe ,^, tba 
the objeotion was simply ra i \ d ® fendant 
suit oould not be \ ed that the 

giving reasons, it appears from th With ° U ‘ 
memorandum that th« m tbe ap P 0a l 

« srs.-* r £= "• 

firm 'under^ 'tbe^deor^ 

Court, which is ExhibiT IV (‘>® ° 18 ‘ rio t 

misaioner by ITjLlV'l C ^ 

Ground No. y 28 is J tbr'‘ n l Kxhibit IV M ’ 
been advanced as a who? he * m °ney having 
been admittedly^ ’? i S io “ d »>«in| 

ment among the eevflr a l * apportion- 
not competent for the nlA^r# 6 ™’ ** was 
tain a suit for the Ln! *'*< {° ffiain ' 
alone,” and ground No 29* ; a ° f ? ,S . 8 J] are 
Plaintiff cannot evade the L v ** . the 
out of the state of tK quitl08 arising 

himself and bis partners 17Tj 
firm as a whole ” If the Mand »lay 

that either a suit slTu °® L ‘° 8,a “> 
brought on behalf of “if have been 
the Mandalay firm for recr, th ® £ partner8 of 
loan or the plaintiff should hlvetak^ 6 ®° t,>e 

° f the d -o p a r 

that°in England * i9 D0 . d °°bt 

present state of the law h In ‘b 0 

some oases by one firm ' ■ bron ght in 

although they may ha “ a “ 

or partners, or on behalf ”f " 
recover a debt due by one ofil firm to 
of ‘hat firm. See Lindley on P^Zp 


£ ajf V~ 

26 

of suoh firms and also °v I ? ore partDer s 
having one or more LT*" hetween Br ™ 

Bat a suit does not '® oommOD ’ 

brought by one oartn 6 ,° rd,nar,) V lie if 

lent by him to a Brm* f° T-T r money 
member [see Ruxtn™ • ^ wblob he is a 

‘he reason being that \ h Purth ° tamd «' (6)], 

by one partner world be „ a f VSDOe mad8 
m the partnershin o„ ° n y one item 

firm sue another P wben°th» ®T ° an 0n8 
of the first firm am 80 0 Partners 

p‘hers in the seoond c artner8 along with 

18 ‘o reoover as plainTiff’ ^ th ® ® laim 
advanoes made to the ^ ? hare ’ 6rf * in 
; ‘ oeased to do h^ 8 ®° 0nd firm before 
Ktdari v. Oaneth /t®®® 8 ,. See ^ashinath 
reason (?) ’ ‘ b0 

general aooount it’ Ju"! taklDfir a 
‘o do justioe between the b f- ,mp08sible 

be d ID ffam - r enkatareddf* foil** U 

that in certain • ‘ ^ Narasayya 
Partner can sua „ 0,ro um8tanoe9 odo 

aooount. Those aim! 0 f P for a Partial 

th0 granting 0 f the are that 

tbe Plaintiff would n nt ^ f ° r 

of general accounts ^ ,nvo ve fc b 0 taking 
injustice to the nth^ woo ^ d not work 

sa ® e Volume of tt 1 ^ 1 °^ In the 
series at page 203 Madras 

^rayonaXoZr ” ° a8 ®' 

(4). is reported in 

that a partner wh t, VbW L ,t was held 

e“er dissolution of the* 8 t®®® 0omp8,,ed 
a debt due bv tho * Partnership to pay 

■ ^ k '“' 

Ifc was laid down fL* *l 9noh a an,t 
must be given an fcbe defendant 

i{ b0 oan that! opportunity of showing, 

the amount payable 8 ° f a ° OODDts 

tion has been ^ ° 7 blm as °°ntribu. 

Qottipatichina Kn ° Ufc or reduced. J n 
Naidu ( 9 ) * Q ” , V ‘ Q otti Paitnarasappa 

par tv ’ ; wh,oh decision 1 was a 

hie share oft b" aolT *° Bae for 

“‘her Partner J ( "® 0 'r 8 . made by ap ’ 
Partnership on th/ 1 d ' 88o]n t'on of the 
fendants w’er ® 5? ® 0 ® d ' t,0D tba ‘ ‘ b8 d8 ’ 

(6) 25 B. 606; 3 Bom, L®B & 227 ° PPOrtanit y ot 

sflnd 7 r 9:4 o Bon, ' LB ^ 

L. T. ise • C “- 384i 32 “■ W. 19 M. L. J. , 0 . 4 M. 

(W 22 Iud.C M . 947 i 2 flM. L .y. ? 2 i, 
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showing that, if a general aoooant of the 
partnership transactions were taken, the 
plaintiff would not be entitled to the 
share which he claimed Bnt in another 
oase deoided by a different Bench to 
which my learned brother was a party, 
Lakshmanan Chetty v. Nagappa Ohetty UJ, 
where the pUintiff sued to establish a 
certain liability against the defendants on 
the basis of accounts and he did not ask 
for aoooants to he taken, it was held that 
the suit was not maintainable. What are 
the rights of persons in a firm inter see 
has been dearly set out in Lindley on 
Partnership at page 6=9, 8th Edition. 
One of these is to have the partnership 
assets applied in liquidation of the partner- 
ship debts and to have the surplus assets 
divided. This result is usually obtained by 

the process referred to at page 614 of 
having a Receiver appointed. The share 
of a partner to which he is entitled is his 
proportion of the partnership assets that 
have been realized and converted into 
money after all the partnership debts and 
liabilities have been paid and discharged 

— see page 402. _ . 

No partner has a right, at least in the 

absenoe of a special agreement, to take 
any portion of the partnership property and 
to say that it is bis exclusively either 
during the existence of the partnership or 
after it has been dissolved. The deoision in 
Lakshmanan Chetty v. Nagappa Chetty U) 
proceeds upon this principle—see page 410 . 
The plaintiff in this suit oannot legally 
aseert any right to a specific portion of 
the deposit made by his partners with 
the Rangoon firm. His only right is to 
take steps for an account being taken of 
the liabilities and assets of the Mandalay 
firm and to olaim his proportionate share 

of the balance so arrived at. 

A partner oannot be allowed to take 
one item of the firm’s assets, divide it into 
equal shares according to the number of 
partnership shares, and aek to be given 
one share without first having an aooount 
taken of the partnership liabilities and 
deducting the sum total of them from the 
aggregate assets of the firm. This is what 
the plaintiff has done hers. In the plaint 
there is no prayer for accounts nor has 

he sinoe applied to am en d his plain t._In 

•Page of 34 M, L. J.— Ed. 


paragraphs Nos. 1 and 8 of the 1st defend¬ 
ant’s written statement an objection was 
taken to the maintainability of the suit in 
its present form, without specifying that 
the suit would have been maintainable if 
it had been framed differently so as to 
inolude a prayer for taking accounts and 
ascertaining the nett assets of the firm. 
Under Order VIII, rule 2, Civil Procedure 
Code, it wat the duty of the defendants to 
etate' how the plaintiff’s suit was not main¬ 
tainable, but under Order VII, rule 7, a 
duty is oast upon the plaintiff in the first 
instance to state specifically what relief he 
olaims, and he must bear the consequences 
of his’ failure to ask for the only thing 
that he is entitled to get when that thing 
is not of the nature of general relief. It 
was for want of a prayer for aooounts 
that the suit concerned in Lakshmanan Chetty 
v Nagappa Chetty (li was held to be 
not maintainable, and as that appears to 
be sound law, I think, we should follow 
the decision. It makes no difference whether 
the plaintiff is, as he was in that oase, a 
member of the defendants’ firm or whether, 
as here, the defendants or some of them 
are members of the plaintiff s firm, when 
iu either oa?e the obvious remedy open to 
the plaintiff is to get the business (in this 
oa«e the affairs of the Mandalay firm) wound 
up by getting a Reoeiver appointed to 
collect the partnership assets, to adjust the 
liabilities of the partners inter se and to 
distribute the nett proceeds after paying the 
partnership debts. In Sokkanadha Vannimun- 
dar v. Sokkanada Vannimundhar (2) and 
Thiruvengada Mudaliar v. Sadogopa Mudaliar 
(3) plaintiffs were allowed to sue for their 
share of assets received by a oo partner 
after the dissolution of a partnership, but 
this was not without the defendants being 
at liberty to re open the whole aooounts 
of the business. Sadhu Narayana Aiyangar 
v. R amaswami Aiyangar (4) dealt with a 
suit by one partner, who had been com¬ 
pelled to pay the whole of a partnership 
debt, for contribution against his oo partners. 
It was not, like this, a suit to reoover a 
share in a partnership debt from the 
debtors including members of the plaint¬ 
iff’s firm, but it partook of the nature 
of a suit for contribution, pure and simple. 
The oiroumstanoes of those oases were 
t|hus different from those of the present 
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de The d a8 . A ’ D,t the PlainHff 9 

oalt. ?t ,9 «Und8°in ll ™h- at ' 0n ' 3 m:ir0 

Ri d5,2S9 and odd w Way ,' Tbe ,arn of 

R- g oon firm on Aa?a , t ™ P a ° 9 the 

z. s^rrii, °T" ” ■&" 

plaintiff attained llK h " f ° nn:1 ‘ ba ‘ 

l 912 - K‘he date, 

repayment of the ", °< when 

aooording to the Tha n . 9 ^ beoam9 due 
•Urtin/paint ? or Th *"“*'»»» tak9 " as the 
Plaintiff's minority and it the 

,? - " ‘SI 

ste s. •*•£“ v teg a: 
J™««•« »- tl . 

3 years of the plaint;ff as brought within 
I th »ow argued by “‘ tal0 £* ™i ? rity. 
Ayyangar that the nl a ; n t;ff bnn, vasa 
nnder seotion 6 Limitof 0i nnst olaitn 
does not begin to ” AOt ' that filDa 

attained majority ag a a<f '‘' n9t hIai Wl he 
members of the Manda^ay 0 ^ 6 ° f ^ adalt 
patent to give a discharge of” t T 7T 

without hie oonoarrenee and th J? debt 

part of seotion 7 0 f tho A th ® fir9t 

He also attack* the <5 ■ A j fc . ,s app,I ’oabl9. 
finding on the onesr ard : nate Jad ^' a 

plaintiff in his nlaint^ ° n ° f ,. fa0t ' The 

bir ‘ h as Ootober 8th “lMl ^Tr* 8 ° f h ' 9 

mate him 21 on OotoberSh T»ia W0U ' d 
guardian of his nnna *. n ' ,yi -» ** a 

‘he District Court of M T aPP ? inted ^ 
Miscellaneous pi it ;° n i Udar t 10 Civil 

which had the effect 4U ,. ° f I90 °. 

Majority Aot of extend; tbe . Indian 

of his majority till h ° g a “a ; nment 

year. 7 he oompleted his 2lst 

October Gth.’lhgi^thilh^’ 0 a ’° e P te d 

given by the plain hi * IT f ° the da ‘* 

birth in another suit n • . o Ste of hia 
of 19 2 (com * th ° n 1 sr ! nal Sait No 257 
aa oorreot. I 8ee n ° a ^I Dt . Blhibi ‘ El) 
differ from this finding TbT T"" to 

P. VV. No. 1 who nnQ ? * ! , ev, deoo9 of 
hrroscooe, as to the eUteme‘r ® pIaintiff ’ a 

Pbi .tiff’s father ahmt thl Tr ^ b * 

b ‘ rtb ' h admi98ibla nnder eeetiol 32 7) 


e^Sn^ofl Lho* V 9 r a * e tbe 

Gover n m snt Security 0nent(1 f 

Amir 4 li’I < l0 \ ^ 

doabt Exhibits II and V'thrn^ e ‘ Va 

on the correctness of the t SOm9 , doabt 
later proceeding f a?e ffweo m the 

a P-rty bat th ' Wh ' 0b th8 P,aiatiff w» 

in?, in 'he absence 'V° T ^ 3aP °^ 

ofifsst, that Exhibit D reUted na to ‘° t ‘?“ 

Person of theqi^, Ut0: * another 

statement a, D VSroVtV'tf^ H '' J 

had b r 

explains the oircamltaoi 8 Saffi " 9nUjr 

wig treated nn fk Unl3r 

attains! mijsrity HhI^'I h° n ' - a ’ ba '' in g 

ci i ^^ sirlier* fc. 4 in in 1010 
Pain mas 8 tW 8 "n the 

Onest.on o'f la ^ ‘ h9 
Bench ruling in 1 / alhw th9 Fa " 

v. £ 7 pn;i!a ^" a ap«rna«»m 

Pahniappa ChiUiLr^V the de >i^'cn in 

«nd pronounoe In favour o^ ( ‘ 2) 

of one of several joint ur of fc . h * 03 ^P 9 teaoe 
member of i nartL t k . protn,9e . 03 or of one 

di^oharge of debt dn^ tef th°e \ VaIld 

or to the firm , J0,nfc tenancy 

solved. 6790 ^ ft ha9 been die 

Mr A Krishnaswarni Ayyar for th* 

Vf ‘ 1 

which relates t-> 1 u 2nd ,99ne » 

tew t?- ’;?™* 

GO, nnder whf«k f b ^ & - nd that Art iole 

rf" x r *- 

T — a o, 

aP ? be Winning of September 1915 

and th,e assertion is not denied In the 
defendants written statements, 
in Balakruhnuda v. Nar„y a m S aw,n v Cbettv 

<’I, - ! ,earDed Chief dustice of this 

traced t W h h fl e h- r ttlDg * 0D the ori *' oai s ' de . 

traced the history 0 f Article 60 of the 

« . m * 


(<?> ?o f 11 M-L J. 379 . 

(13) ii led. Cm. 466} 41 1C,^ ; 34 if. J,. J , 41 . 
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Limitation Act and showed its appliaation 
to po called fixed deposits and other deposits 
with bankers and other bodies doing similar 
business, if they are repayable on demand 
and whether they oarry interest or not, 
even if they are of the nature of loans. 
In a series of subsequent deoieions, this 
Court has repeatedly presumed, in the 
absence of evidence as to the terms on 
which the money was handed over, that 
deposits made with Nattukkottai Chetties, 
who are the Indian bankers of this part 
of the country, are payable on demand and 
oome within the definition of deposits 
under Article 60. [See Ramanathan Chetty 
v. Subramaniyam Chetty (13), Narayanan 
Chetlyar v. Vellaynppa Chettyat( 14), Vellayappa 
Chettiuar v. JJnnamalai Achi (15), Muthiah 
Chettiar v. Raininatham Chettiar (16) and 
Chellappi Chetty v. Subramania Chetty (17).] 
If there is evidenoe that the money was 
payable without demand, Article 57 or 
Article 115 would be applicable, according 
as it was payable at any time after it was 
lent cr after a fixed period. If either of 
these artioles go\err.s this oase, the suit is 
cut of time. In this case there is such 
evidence. Althcogh the terms on which 
the money was dt-p:sited with the Rangoon 
firm weie net embodied in a bond or pro¬ 
missory note, we have tho oral evidenoe 
of D. W. No. 1 that in this Thavanai 
arrangement the investor was not entitled 
to demand the money till the Thavanai date 
but when that date arrived, the person 
with whom it was invested was bound to 
repay it immediately and that it was the 
custom to pay it without ar.y demand 
being made. There ip no other evidenoe 
as to the nature of the transaction. The 
Subordinate Judge has acoepted the evidenoe 
of this witness on this point and has found 
that the money was pajable without demand. 

This issue must, therefore, be decided 
against the plaintiff. The appeal is allowed 
and this suit is dismissed with oosts in 
both Courts. 

(13) 28 Ind. Cas. 688; 28 M. L. J. 372; 17 M. L. T. 

2d6. 

(14) 34 Iud. Cas. 347; 19 M. L T. 237; (1916) 1 M. 
W. N. 206. 

(15) 42 Ind. Cas. 573; 6 L. W. 687; (1917) M. W. 
N. 858. 

(16) 43 Ind. Cas. 972; 7 L. W. 330; (1918) M. W. 
N. 242. 

(17) 47 Ind. Cas. 94«; 8 1,. VV. 221; (1918) M. W 
JS\ 501; 24 M. L. T. 264. 


Appellants (defendants Nos. 3 and 4) aro 
entitled to recover their oosts in both 
Courts from the plaintiff. The defendants 
who have not appealed will bear their own 
oosts in the lower Court. 

Abuur Rahim. J. —I agree in the oon- 
olusions which my learned brother has 
arrived at in the judgment prepared by him. 
m. C P. 

Appeal allowed. 


PATNA HIGH COURT. 

Privy Council Appeal No. 17 of 1919, 

May 30, 1919. 

Present :—Sii Dawson Miller, Kt., 

Chief Justice, and Mr. Justice Coutts. 

Raikumar GIRWAR PRASAD SINGH 

—Appellant 
versus 

RAMESWAR LAL BHAGAT— 
Opposite Party. 

Civil Procedure Code (Act 1’ of lOO'G, ss. 2 (2), 47, 
109 - execution oj decree—Order of High Court 
directing subordinate Court to execute decree, whether 
final order or decree—Appeal to His Majesty in Council 
— Leave , whether can be granted. 

An order of a High Court holding that a subordi¬ 
nate Court has jurisdiction to execute a decree and 
directing it to proceed with execution is not a Lina 1 
order in respect of which leave may be obtained to 
appeal to His Majesty in Council [p. 46 col 1.J 

Such an order relates solely to jurisdiction and 
does not determine a question relating to the exe¬ 
cution, discharge or satisfaction <>f the decree, and is 
not, t herefore, a decree within the meaning of section 
2 (2) of tho Civil Procedure Code. [p. 462, col. ).] 

Application for leave to appeal to the Privy 
Counoil. 

Mr S. N Dutt (with him Mr. Ram Lai 
Dutt), for the Applicant. 

Messrs. Atul Krishna Roy and J. M. 
Mukharji, for the Opposite Party. 

JUDGMENT. 

Miller, C J. — This is an application on 
behalf of the defendants asking for leave to 
appeal to His Majesty in Council from an 
order of this Court made ou the 10th 
December 19Id,* setting aside an order of 
the Deputy Magistrate-Subordinate Judge 
of the district of Pahmau, refusing to 
execute decrees pronouacei in favour of the 
plaintiff. The pe titioner was one of the 

*3oo Rum^sluoir L'd v. Jagaieshioir Diyul Singh. 
49 Ind. Cas. 94.— Ed. 
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defendants in the fln if u 

this application so far as tho® “° W ” akes 

the decree to which he J affeot3 

plaintiff obtained th« A 8 * party - The 
his favour for 1 « ^ W que9fcion ^ 

with oosts and mesne nrofiT t°*u * T viIIage8 

by the Court below. He nn n° b! determin ed 
the decrees in tha n p xeoute 

Magistrate- Subordinate . tbe deputy 

of Palamau Wh " *1 386 ° f tbe Strict 

that Judg e r be ^ ‘ ° ame . before 

reasons which it is nn ° oono ^ as, °o for 

^ had "0 turisdiotio^T^elrt 6 

and « °Te *"* & ^ ^ 

Subordinate j u dge to T ^ the 

execution, and it is from with the 

defendant now seeks ]“! °'^ that the 

order in question H to appeal - The 

be a fi D al“ "and th DOt f aPPear to M ‘° 
0a9e in which we ’ hlf ^ “ i3 D0t a 
to grant leave to appeal to Hi« *xr • P ° Wer 

«T,r ■ 

" s‘tS: 

a final it is 

the rights or soZ J^ 7 . dl8poses of 
parties. I am unable tn a 6 * ri ^hts of the 

does not seem to ^ that” an ‘ “ V,W : 11 

solely to iurisHinfir, . . n . or der relating 
relating to the e™ ®. ermiDe8 a question 

satisfaction of a dec^ ^- d ! 8obar ^ or 

of seotion 2 of the Code !? tbe meanin » 

me that the order StoetfSfrT* ta 

Court shall hear and d«f d ! reot ' Dg that the 
in dispute in BX ec„V “ ,De the 9°e8tior a 

w> CT 5 ",“ l " rd * r hl '' b " h 

any of the parties. In , 1 ° h r,ghts o£ 

I think that this annl' , e mroumstanoes 
rejected. application should be 

Codtts.J.-I agree. 

Application rejected. 


COURT OF THE BOARD OF REVENUE 
UNITED PROVINCES ’ 

D Af, «« P*tition No. II or 1918-19 
* April 14, 19 i 9. 

d F ^ ent: ~~^ r ’ Hopkins, J. M 

PARSHOTAM DAS-app» ilant 

_ versus 

DEONaNDAN SINDH and others 
« , ^ —Respondents. 

%Z7 t ^Z}Z? f hts ' morl9age ° f ’ eSect °'~ 


whl “valid S bLZ C ZT y rights prior to 1873, 
establish any relation ta?*' 1 '.? thereto, did not 
the land-holder of the the ! nortgnsee and 

right lasted onlv s^long m °7 gageo ’ B 

pancy right was not extin^ished. '"*»** ‘ 8 0C ° U - 

mil7nT d a n Peal ,r0m the order of the Com- 
October l’918! nareS D, ' V, ' 8i ° D * da,ed tb * 4tb 

f„r JL wb G w'? T ~ The Proposition of law 

mort,T h ' 0h r he appellaD t oonteDds is that a 
mortgage of an occupancy holding prior 

the f lu ld tranf,aot,on and that after 

he land t Id 6 m ° rWr wl 'thont heirs 

withoni d ' b ° der l aDD0 ‘ 6jeot tbe mortgagee 
without paying the mortgage-morey. 

Tb.s.c contrary to tbe law as laid down 

Rnt‘ h u Z V Ajudhia Parshad (1), Khz all 
d ■ V ’ Lal ^ and an enreported 

Z Zi » oar r d r Mahabal *• 

of l C08nql (3) . (Pet| tion No. 23 

thoso d • •' ^ be pr,n oiple laid down in 
these deotsione was that a mortgage of 

occupancy rights prior to 1873, while valid as 

between the parties to it, did not establish 

the landau 7 een tbe mortgagee and 
the land holder of the mortgagor, and that 

as th»T f* 88 9 , r,ght la8ted 0D| y 80 f °p* 

mor gagor s ocoupanoy right was not 
extinguished. 

The appellant relies on a later unpublished 
decision of tbe Board in Pa, t otao. Dae v. 
asadha Bibi (4) (Petition No. 2o of 1913-14). 

”, tha ‘ 8ase ‘he Board held, as I 
nderstand from the reference to the notes 
on section 9. Act XII of 1881, in 
Mr House s Rent Act, that the question 
as to whether a D occupancy holding was 
transferable before 1873 depended upon tbe 
enstenoe of a oustom to that effeot, and 

(1) S. D. No. 5 of 1901. 

dZ(Z A ) S59. (F - B )l A - W - N - (1893 >' l25 > 7 Ind - 

(3J 8 U. D. 258. 
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that in the ease before them the transfer 
haviog been recognized by the land holder 
the transaction was a valid one. That ease 
was, therefore, distinguishable from the 
present one, in which there is no evidence 
of any oastom of transferability or recognition 
by the land holder. In my opinion the deci¬ 
sion of the lower Appellate Court is oorreot. 
The appeal is dismissed with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Degree No. 2i06 

of 1917. 

May 6, 1919. 

Present: — Mr. Justice Newbould. 
HRIDOY NATH PARUI and another— 
Defendants—A i pelants 

versus 

AKSHOY LAL CHOWDHURY and others 
—Plaintiffs—Respondents. 

Appeal , second—Document, proof oj—Objection as to 
mode of proof, whether can be taken in second appeal 
— Civil Procedure Code (Acf V oj 1908), (). /, r. 13 

_ Non-joinder of parties - Objection, when should be 

taken. 

Where the decision of a lower Appellate Court was 
based upon findings of fact arrived at on a considera¬ 
tion of certain documents and an objection as to 
the mode of proof of those documents was taken 
for the lirst time in second appeal: 

Held, that as the objection was not taken at an 
early stage of the suit, it could not be entertained 
in second appeal, [p. 46*, col. 1.] 

An objection as to non-joinder of parties cannot be 
entertained for the tirst time in second appeal. 
£p. 404, col. 2 ] 

Appeal against the decree of the Sub¬ 
ordinate Judge, 1st Court, Jessore, dated 
the 15th August 1917, reversing that 
of the Munsif, 2nd Court, Magura, dated 
the 10th July 1914, 

PACTS appear from the judgment. 

Babu Amarendra Nath Bose (with him 
Babu Ajit Qhose ), for the Appellants.—The 
appeal arises out of a suit for recovery of 
possession. There are findings of fact 
against me but they are based on irrelevant 
evidenoe. The learned Judge was wrong 
in admitting documentary evidenoe which 
was quite irrelevant and inadmissible 
tinder sections 11 and 13 of the Indian 
Evidence Aot. As regards the fast that 


no exception was taken at the time of 
admissioo, we were not given notioe of 
the point in regard to which the documents 
were tendered. See Abdullah v. Kunja 
Beharx (1). The Privy Council deoision 
in Shahzadi Begam v. Secretary of State 
for India (2) is not applicable tc this 
oase. Upon these dooumeDts the whole 
deoision of the lower Appellate Court 
rests. Seotion 32 of the Indian Evidenoe 
Aot is also of no avail to the respondents. 
If a dooument is produced and neither 
the exeoutant nor any witness proves it, 
the dooument must be deemed to have 
not been proved legally. But where it 
has been legally proved, the mere faot of 
not taking any exception cannot be a bar 
to me. 1 was not aware of the speoitio 
statements which were going to be proved 
against me. In these oiroumstanoes the 
Privy Council ruling is distinguishable. 
Whether a statement against a third 
person is evidenoe against me or not, that 
is no mode of proof to whioh I oan 
possibly take any legal objection. The 
case in Imrit Chamar v. Sridhar Panday 
(3) is based on Abdullah v. Kunja Behari (l). 

My next poiut is that the suit is not 
maintainable by the plaintiff, as the Judge 
has found that the plaintiff’s lessors leased 
the land to plaintiff’s son. Hence he must 
oome as one of the plaintiffs. The learned 
Judge was wrong in giving a deoree 
against the entire estate. 

Dr. Dwarka Nath Hitter (with him Babus 
Bhudar Haider and Neroda B. Roy), for the 
Respondents.—As regards non-objeotion by 
the other side, see Imrit Chamar v. 
Srxdhar Panday (3). If I show that 
these statements are admissible under 
seotion 13 of the Indian Evidenoe Aot 
irrespective of seotion 32, then the judg¬ 
ment of the learned Judge oan very well 
be supported. These documents were not 
objected to at the time when they were 
put in. Now it is too late for them to 
take exception to the statements contained 
in the documents. The learned Judge 
does not rely on these documents alone 

but also on oral evidence. See seotion lt>7 

(1) 12 Ind. Cas. 149; 14 C. L. J. 467; 16 0. W. N. 
252. 

(2) 34 C. 1059 at p. 1074; 9 Bom. L. R. 1192; 6 0. 
L. J. 678; 2 M. L. T. 439; 34 I. A. 194 (P. C.>. 

(3) 13 Ind. Caa. 120; 16 0. L. J. 7 at p. 9; 17 0. W, 
N. 108. 
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bat the suit is not maintainable by the 

ehT alcne - I ^bmit they never 
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and f or recovery of possession of the same 

l h i:r:\v b ° Wer ^lateS 

oontended on the part of th« * if '* 

that these findings were arrived “aTon^ 

consideration of documents w h ioh °"“ 

irrelevant. The documents in question T 
dee s executed by persons Zw Zll 
parties to the suit with reference to land 

on the boundary of the disputed land 

the pl a 8 in a t t iffT Dt ? WerS '' D of 

taken o tb! H ° Ob ' eotion "»« 

taken to the admission of three document- 

and , t appears to me on the authority 0 f 

3 and A iTn Zb 0 ™ V ‘ Mdha ' ^day 
tbat these statements must be hold J 
relevant. It is urged that they sheuM 

not have been admitted in evidence because 

the authority of tnese rulings is that th* 

cTthe m E S -d bJe “ Dderolause <3) of sectionVd 

cf the Evidence Act and it has not been 
proved that the conditions mentioned in 
the first part of section b2 exist in this 
oase. It appears to me, however, that in 
order to successfully take this objection 
the appellants she uld have objected to the 

etaBr'Tha b r documeDt3 at an early 

Ia -Jr. ? bj(>otlon 13 not one a, to their 

admissibility but as to their mode of proof 
The contents of the documents are relevant 
and the question was whether those con. 
tents should be proved by the documents 
themselves or by direct evidence. When 
no objection was taken at an earlier stage 

it wT^ t ° °° DteU,S by the documents, 

adduce \ neceesaiy for the plaintiffs to 
adduce oral evidence to prove the state, 
ments made , n these doonments. I won M 

baT tb 6 ' ° ‘ hat th6 6r8t Cbleat ’™ f«ds and 
that ^the findings of tbe lower Appellate 

fn T d e 0t n ber Point is that the fir *t Conrt 
fonnd that the snit was bad for non-joinde 

fo one of the plaintiffs' sons and that the 
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any objection on lb “ Wil] appear ‘bat 

by the appellants a ! 8 "" waiyad 

these proceedings. Thi^ nrohahl ° f 

lor the fact th*t Probably accounts 
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The appeal 

costs 


fails and is dismissed with 

Appeal dismissed. 


PUNJAB CHIEF COURT 
Second ( rva Avee*,. No. 287^1917 

November 20 , 1918 

Present: —jVIr. Justice L« 7 W , 

PATKH KEa/^Z'Z 

Appellant 

xrrr.r versus 

MUHaMVIVD (S a n 

tY DiKIWOANT— 

n • -i r» «Kl? 5 *PONf ENT 

17, r : 1-Amendment ^ ’* °' U ' 2 ’ °' 

"■" ’■ -. 

rr« « 


gireoffm'to the r'ghTs'of pJrt"* ‘° ascertBio aD<i 

tho Plaiut should ahvavs , p t '^ S ’ a ” of 

not change the nature of - a,,0,lr ® d "hen it does 
rights of the defendant aro • W SU,fc anci w,, en the 
amendment: anyin CO nZn°' P re J“diced by 
can be healed by tfce*awaH ni ? C0 r cansed to him 
Order II. rule 2 of tho A 1 I 

bars a second suit for ml* rocedure Code merely 

ci. ssx; - ... 

Dr AianU Lai, for the Appellant 

furnmsT 1 ° T h r l for tba Kaap; " dan ‘- 

ther the am / ~T be q,,68h ' on ’-ere is, whe 

th: first CoTrl ^ Wa9 n>htIy P3rm ttad by 
ment 8 6nd9 that ‘he amend- 

frsr ,h * ■». »■ S«ia 


INDIAN CASES. 


465 


Vol. LIl] 

ARUNACHALAM PILLAI V. VELLATA PILLAI. 

Order II, rale 2, hag nothing to do with 
the ease, bat merely bars a eeoond suit for 
relief which should have been inoluded in 
an earlier suit. The object cf litigation is to 
ascertain and give effaot to the rights of 
parties and amendment should always be 
allo.vel, when it does not change the nature 
of the suit and when any inconvenience 
caused to the defendant can be healed by the 
award of costs. 

In this case application to amend was 
made at the first appearance in Court of the 
defendant and his rights were in no way pre¬ 
judiced by the amendment. 

The permissinn to amend was all the 
more justified as the plaintiff was a minor 
suing through a next friend and he would 
not have b?en bound by the negleot of the 
next friend. 

I accept the appeal and restore the first 
Court’s decree with costs throughout. 

Appeal accepted 


MADRAS HIGH COURT. 

Second Civ»l Appeal No. 348 of 1917. 

November 8, 1 918. 

pretent : - Justice Sir William Ayling, Kt., 
and Mr. Justice Krishnan, 

ARUNACHALAM PILLAI— Defendant 

No. 1— Appellant 
versus 

VELLAYA PILLAI (dead) and others— 
Plaintiff and Defendant No. 2 — 

Respondents. 

Civil Procedure Code (Act V of 1908J, 0. XXII, r. 9 

— Evidence Act (I of \ST2J, s. 115 —Death of plaintiff 

— Legal representative, application for substitution by, 
dismissal of—Suit by legal representative—Objection 
by dejendant—Estoppel — Limitation Act (IX of 1908), 
8 , 14— Time spent in prosecuting wrong remedy, exclu - 
sion of. 

The mother of a last male owner brought a suit 
to obtain a declaration that an adoption made to the 
latter was invalid. During the pendency of the 
suit the plaintiff died, and the present plaintiffs 
sought to continue the suit, but the defendants 
contended that they wore not entitled to do so and 
the Court, allowing the contention, dismissed the 
suit. Tho plaintiffs thereupon brought the present 
suit. The defendant, who was a defendant in the 
previens suit, contended that tho suit was barred 

30 


under Order XXH, rule 9 of tho Civil Procedure 
Cole, by reason of the decree dismissing the previous 
suit and that it was also barred by tirno: 

Held, { ) that it was not open to the defendant 
to contend that the provious decision was erroneous, 
and that tho plaintiff's proper remedy was to con¬ 
tinue tho suit first tiled; [p. 455, col. 2; p. 466, col. l.J 
(2) that the plaintiffs were entitled, under section 
11 of tho Limitation Act, to claim a deduction of 
the interval between the date of their applying to 
continue tho previous suit and tho date of the 
Court’s order dismissing that suit. [p. 466, col. l.J 

Second appeal against the decree of the 
Court of the Subordinate Judge, Madura, 
in Appeal Suit No. 12 of 1916 (Appeal 
Suit No 407 of 1915, on the file of the 
Distriot Court, Madura), preferred against 
the decree of the Court of the Additional 
District Munsif, Dindigul, in Original Suit 
No. 205 of 1914 (Original Suit No. 949 of 
1>12 on the file of the Court of the Principal 

Distriot Munsif, Dindigul). 

Messrs. K. R. Guruswami Aiyar and 
A. Subramanya Aiyar, for the Appellant. 

Messrs.T. R. Ramachandra Aiyar and K. 
S. Ganapathi Aiya<, for the Rsspondents. 

JUDGMENT.—Two grounds are argued 
in appeal: (1) that the present suit is barred 
under Order XXII, rule 9, by reason of the 
deoree of this Court in Second Appeal No. 
1384 of 1910 dismissing under Order XX(I, 
rule 3 the previous suit filed by the mother of 
the last male owner for a declaration against 
the adoption (Original Suit No. 678 of 1903 
onthe file of the Court of the Distriot Munsif 
of Dindigul), (2) that the present suit is 
barred by limitation. 

The first plea is one whioh, we think, 
appellant is estopped from raising in the 
present proceedings. The plaintiff in the 
former suit died; and when the present 
plaintiffs sought to continue the suit, the 
present appellant (defendant in both suits) 
contended that they were not entitled to 
do so. This Court, in the view of the law 
which prevailed until the Privy Council 
decision in Venkitanarayana Pillay v. 
Subbammal (1), allowed this contention and 
dismissed the suit. Plaintiffs have now, 
accepting that decision, filed a fresh suit; 
and we think appellant cannot be allowed 
now to turn round and oontend that the 

(1) 29 lnd. Cas. 29fc; 38 M. 406; 28 M. L. J. 535; 21 
C L J. 5 5: 19 C. W. N. 641 s 17 Bom L. R. 46*; 17 
M. L. T. 435; 2 L. W. 596; (1915) M. W. N. 555; 42 

I. A. 125 (P. C.). 
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previous decision wa9 e rrooeou a ftnd & 
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unable to enterTi •! u°“ rt Wa9 n 
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The second appeal is d.smissed with costs. 
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BOMBAY HIGH COURT. 

OECO..D Civil Appeal No. 1181 ok 1916. 

February 4, 1919. 

resent:— Mr. Justice Heaton and Mr. Jastioe 

Shah. 

OINU YE 3 tJ DESAI-P i41iT .„ 

—Appellant 

.. TTr ^ versus 

bHRIPAD BAJI GARWARE—Dependakt 

u . —R» 8 POM)ENT 

1882,, 8** 0. ansfer ° f P, °^ Ad W °f 


Appeal dismissed. 

(2) 17 M. L. J. 314. 

(3; 22 M 4n ; 9 M. L. J, 37; 8 Ind. Dec. (s. 8 .) 353, 


comiag a n a o r L d r e r T Pt r. t deCr0e ' passe[I baf »re ‘ho 

esfe t:rr ha1 

Sr S? “ - - S t s= 

amount- “ "'“ S COmn ’ itt< = d in paying the said 

fo/mxecutim? 8U, \ brou S ht after the period 

tamable [p .67, &*£{**“**’ WBS not 

to a doprpf> !1 nl er °a Pl ’°P ert y Act haa no application 
but the last P ' ^ ,b°‘ ore that Act came into force 
due X.“L T lmonl PVable under which fell 

due after hat Act came into force. L p 467, col. 1] 

T Appaa) f-°- tbs deorsioo of tbs Oittnot 

age, bitara, in Appeal No. 344 of 1 IS, 
everetng the deoree passed by the Subordi 
nate Judge, Karad, in Suit No. 49 of 19U 

?: 3 - S - Pa ' kar <with h.m Messrs, ft. A. 

lant ‘ Ce aDd ‘ K ' UankaT} ’ f° r thd Appel - 

Mr. B. G Bao, for Mr. 0. S. Rao, for 
respondent No. 1. 

Mr. K. N Koyaiee, for Respondent No. 2. 

JUDGMENT. 

btiAH, J —This appeal arises oat of a suit 
voog t by the plaintiff to redeem a mort¬ 
gage of lfc63. The defendants pleaded that 
the present suit was not maintainable in 
consequence of the deoree in an earlier suit 
for redemption. In 1885, the plaintiff’s 

predecessor, w title had filed Suit No. 985 

o 885 for redemption, and obtained a deoree 
on the 20th February 1888 in these terms: 

It is decreed that the plaintiff do redeem on 
payment to defendants Nos. 1 and 2 the sam 
of Rs. 518*11.6 and costs in both the Courts 
by six equal instalments, each of which is to 
be payable at the close of March in the years 
18*3. On plaintiff’s default to pay 
the whole sum by the end of March 1893, 
his right to redeem shall be for ever barred.” 

The trial Court disallowed the defendants’ 
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contention and passed a decree in favour of 
the plaintiff for redemption The lover 
Appellate Court reversed that decree and dis¬ 
missed the plaintiff’s suit on the ground that 
the deoree in the previous suit of 1835 was 
a bar to the present suit. 

In the appeal before us it has been con 
tended on behalf of the plaintiff that a second 
suit is competent, and in support thereof the 
recent decision of the Fall Banoh in the oa^e 
of Hamji v. Pandharinath (l) is relie 1 upon. 
After a consideration of the arguments urged 
on behalf of the appellant I am of opinion 
that the ratio decidendi in R iw t’i case ( l) has 
no application to the facts of this case. The 
decree in the suit of i885, which was deoided 
under the Dekkhan Agriculturists’ Relief 
Aot, was passed in February i 888; and 
though the last instalment payable under 
the deoree fell due in March lc93, t. e., after 
the Transfer of Property Aot came into force 
in this Presidency, it is clear that the provi 
sions of the Transfer of Property Act oould 
not apply to that deoree. The provisions of 
seotion 2 of the Aot are clear and the deci¬ 
sion in Ohennaya v. Malkapa (2) is to the 
same effect. Therefore, there was no scope 
for any order absolute in respect of this 
deoree as provided by the Transfer of Pro¬ 
perty Aot, nor for any filial deoree as contemp¬ 
lated by the Code of 1903. The deoree of 
1838 was capable of execution, and it provid¬ 
ed in terms that if there was a default in 
the payment of the sum due thereunder, the 
right to redeem was to be for ever barred. 
Admittedly the execution of this deoree is 
time-barred long sinoe, and under the provi¬ 
sions of seotion *7 of the Code, corresponding 
to seotion 244 of the old Code, no fresh suit 
oan lie. 

This case is governed by the decisions of 
this Court prior to the Transfer of Property 
Aot of which Ladu Obimaji v. Babaji Khanduji 
(3J is a typo. In these oases the subsequent 
suit has been held to be not maintainable. 
The ratio deciiendi of these oases would still 
govern a case in which the earlier deoree 
provided in terms that the right to redeem 


(1) 49 lad. Gas. 891; 21 Bom. L. R 5(3; 43 B. 334 
B./. 

(2) 20 B. 279; 10 Ind. Deo. (*. 8.) 744. 

(3) 7 B. 532; 4 lad. Deo. (n. 8.) 359. 


OASES. tU ' 

would be barred incase the amount provide! 

by the deoree was not paid within the time 
fixed under the deoree. It is not necessary 

to refer to the recent oases which deal either 

with decrees to which the provisions of the 
Transfer of Property Act or the correspond¬ 
ing provisions of the Code of 190b might 
be applicable. The learned Pleader for 
the appellant has not been able to cite 
a single case in which in spite of . the 
earlier deoree containing such a provision 
as we have in the deoree of 1883 in 
this case, a fresh suit for redemption is held 

to be maintainable. 

I am not sure that even if the Transfer 
of Property Act applied and if the earlier 
deoree contained the provision such as we 
have in this case, a seoond suit for 
redemption would be maintainable. But 
that is a point which need not be considered 
in this case. 

I would, therefore, confirm the deoree of the 
lower Appellate Court and dismiss the appeal 
with costs. 

HbaTOM, J — l agree. At the time when 
the earlier deoree in the suit of 1885 was 
made, the only method known to our law 
in this Presidency by whioh it oould be 
given effect to was by execution proceed¬ 
ings and, therefore, as provided by seotion 
244 of the old Code, a seoond suit would 
not lie. The only possible way in whioh 
this difficulty oould be overcome, would 
be by showing that the declaration in the 
deoree that on failure to pay the debt the 
right to redeem shall be for ever barred, 
did not operate of itself, but oould only 
be made operative by an order absolute 
or a final deoree. But at the time this 
deoree was made there was no provision 
in this Presidency either for an order 
absolute or for a final deoree Everything 
was done in execution proceedings. The 
Code of 1938, which provides for a final 
deoree in mortgage suits, obviously ooald 
not apply to a deoree male sometime in 
the eighties of the last oentary. The 
Transfer of Property Aot oould not apply, 
because it only came into operation in 
this Presidency in the year 1893. There¬ 
fore it is impossible, as I think, to get 
away from the effect of the pronouncement 
in the deoree itself. It follows from this 
that the right to redeem has long beeQ 
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RU1!SWAEA ■OWOiiMiUSOi V. MAHALINJA BIJO. 


[1919 


1 ST* ” 10 ” J “". ... 


Appeal dismissed. 


MADRAS HIGH COURT 
Getters Patent Appeal No. 73 of 1917 

January 15, 1918. 

Present: — Mr. Jugtice Oldfield and 
Mr. Justice Sadasiva Aiyar. 

Raja RAJESWARA MUTHURAMA 
UNGASErHUPATHI-P™^ 

—Appellant 

, tersus 

MAHALINGA RAJU and anot« er _ 
j Defendants^Respondents. 

Madras Local Boards Act (V of 188 1 ) * ?•* r 
paid by landlord-Tenant Habilif.. *' * , 73 ~ CeSa 

by landlord to recover cess pn ,d bu h' *?*** of ~ Suit 
Limitation Act (IX of 1008), Sch. I, Art,! 

unirTocliol 73 ! iable T to Government 

and a tenant is Lt onW fo h T iJT' f° ards Act 
of the portion of cess which the I' n 

paid and contingently on his he has 

payment. 7 h,s havm ff made the 

P'^vkayalaJagannaikuluv.Mananernf v„, 7 
Estate, *7 Ind. Cas. 122 ; (J 914 M w v 
L. J. 154; 89 M. 269, followed ’ N * 939; 28 M * 

A suit by a landlord to recover fr nm u. 
the cess actually paid by him th - G fc . enant 

Within the period prescribed by ArtWe UO^T 0 '! 
by Article 01. Of Schedule 1 to the LimUation Act 

Appeal, under clause 15 0 f the r 
atent, against the judgment of Mr. Jostle 

N e o 4iZlz^J: c , iv i l Revisi ° n r.*S 

No. 413 of 1916, dated the 17th April 1917 
reported as 42 Ind. Cae. 502, preferred againei 

the decree of the Court of the District Mnnsif 

of 1915 ’ ln 3ma11 CaDse Suit No ' 1085 

FACTS appear from the judgment. 

its construction of section 73 0 f th* f* ^ 

B ° r d b, A °:- T a he IaDdIord - not !he 

is liable to Government undnr fh .• * 

./ e„„. (1) ;v .in 

L. J.‘I 5 V 39 uf sfes? 21 (,9U) M ‘ N. 939; 28 M. 


only liable to the landlord for the amount 
actually paid by the latter. 

Article 61 of the Limitation Aot cannot 

a i PP - ,y ’ a ! the oesa was not paid by the 
pHintiff for or on behalf of the defendant. 

Ar ii7nn?L , !rm he Pr ° P0r Artiole a PPWoabIe. 
r ^^NT. The sum at stake in this 
Letters Patent Appeal is small and pre- 

suma y for that reason the appeal has not 
been opposed. 

Looking at the terms of the Looal Boards 
AoLwe regret that we are noable to agree 
with the material portion of the learned 
Judge s judgment, that in whioh he holds 
the tenant liable to Government. The con¬ 
trary view that only the landholder is liable to 

Government was taken by Tyabji, J., in Pucha- 
kauala Jagannaikulu v. Manager of Naniigam 
Estate (1) and is, we think, entailed by the 
language of section 73, Local Boards Aot, the 

only liability of the tenant being that imposed 

by the proviso thereto. He is liable only 

to the landlord in respeot of the portion of 

the oess whioh the latter has aotually 

paid and contingently on his having made 
the payment. 

Takmg this view, we cannot apply Artiole 

, Schedule I of the Limitation Aot, since 

it applies to oases of money paid by the plaint- 

itt on behalf of the defendants, and plaintiffs 

payment was not of that description. No 

other contention being suggested, the Article 

•applicable >s No 120. The decision of the 

learned Judge mast, therefore, be set aside 

and that of the lower Court must be modified 

y addition of Rs 5*6-0 to the decree amount, 

Rs. 315 1. Defendants will pay half plaintiff’s 
oosts in this Court. 


m.c.p. 


Decree modified. 
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MORLl DHAR SINGH V. GYA8I RAM. 

COURT OF THE BOARD OF REVENUE. 

UNITED PROVINCES. 

Second Appeal Petition No. 12 ok 

1918-19. 

Maroh 31, 1919. 

Present:- Mr.Ferard, S. M., and Mr. Hopkins, 

J. M. 

MURLI DHaR SINGH— Appellant 

versus 

GYASI RAM AND others - Respondent^. 

Landlord and tenant—Possession, long, effect of— 
Tenancy, whether can be presumed — Ag>a Tenancy Act 
(II oj 1901), s. 34, suit under—Limitation. 

Where a person has been in possession of land for 
a long period without payment of rent, according to 
the records, it is permissible to infer that the fact 
of such occupation did at sometime or other como 
to the knowledge of the landholder, but no inference 
would arise that the actual occupation was with 
consent. The fact that the landholder took no 
steps to eject tho occupier would not justify the in¬ 
ference that he had entored into an express or im¬ 
plied contract of tenancy with him. 

No period of limitation is prescribed for a suit 
under section 31 of the Agra Tenancy Act. 

Second appeal from the order of the 
Commissioner of Agra Division, dated the 

26th August 1918, in the case of eject¬ 
ment. 

JUDGMENT. 

Hopkins, J. M.—The respondents tenants 
have held the land in suit for some 43 
years without payment of rent according to 
the reoords. They resisted ejeotment on the 
ground that they did not hold the land 
without payment of rent, the rent being 
included in that of other land held with 
oooupanoy rights, and that they held with 
consent of the landholders and were, therefore, 
tenants. The Assistant Collector found that 
the rent of the land in sait was not 
included in that of the respondents’ 
oooupanoy holding and following Babu Sat 
Narain Prasad v. Ram Kumar tl) ordered 
their ejectment. 

The Commissioner thought that the case was 
not one of encroachment oovered by Shaikh 
Nihal Ahmad v. Kalka Singh (2) on whioh the 
respondents relied, but that it was probably 
one of breaking up and bringing under oulti 
vation of fallow land. Ho also noted that at 
the Settlement of 1285 F., although the land 
was reoorded in the jamabandi as bila lagan\ 
there was also an entry in the khasra that the 


rent was inoluded in the rent shown against 
other (t.e., the oooupanoy.) numbers. 

From the settlement entries, however, he 
only inferred that the landholder must have 
had knowledge at that time of the land 
being in the respondents’ possession. He 
found that the landholder must have known 
of the respondents’ possession for 42 years 
and that it must be held that all the fields 
held for a period of over 30 years were 
held with knowledge and oonsent and that 
oooupanoy rights had aoorued in them; and 
he decreed the suit accordingly. 

It is certainly warrantable to infer from 
a long p-riol of occupation that the fact 
of such oooupation must at some time or 
other hive come to the knowledge of the 
landholder, but no inference arises that 
the actual occupation wa9 with consent, ncr 
does the mere negative faot that the land¬ 
holder took no steps to ejeot the oooupier 
justify the inference that he entered into 
express or implied oontraot of tenancy with 
him. There is no limitation for a suit for 
eieotment bas d on section 34 of the Tenanoy 
Act. 

In the present oase, however, there seems 
some ground for supposing that the re¬ 
spondents entered on the land with the 
oonsent of the landholder fer the purpose 
of breaking up fallow land, also that they 
were actually paying rent at the last settle¬ 
ment, although suoh rent was not shown 
against the lands in suit in the revenue 
papers but was inoluded in the rent of other 
holdings. 

I would remand the oase to the Commis* 
sioner for a finding on the above question 
of faot and would allow the parties to produce 
fresh evidenoe, return being direoted within 
2 months and 10 days being allowed for 
objections. The parties will not necessarily 
be beard again. 

Ferard, S. M. —It is well to have the facts 
in this oase. I, therefore, agree with the order 
of remand. 

Case remanded. 


(1) S. D. No. 3 of 1910. 

(2) S. D. No. 2 of 1912. 
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KCMiRiPPi CHETTIAR t). SAMIKATHA CBE1T1AR 

MADRAS HIGH COURT. 

Civil Appeal No. 358 or 1917. 

Oototer 15, 1918. 

Present— Sir John Wallia, Kt., Chief 
Justice, and Mr. Justice Seshagiri Aiyar 
KUMARAPPA CHETTIAR and others' 

—Defendants Nos. 3 to 7 and 9 to 12 

—Appellants 

versus 

SAMINATHA CHETTIAR alias 
AYATHA CHETTIAR and others 
Plaintiff and Defendants Nos. 1 and 2 
T . . — Respondents. 

Limitation Act (IX of 1908;, Sch T, Arts. 127 114- 
Join family—Members in possession of specific items 

-Co^an'fn S fr ° m j ° inl P r °P ert U-Co-te^cy 
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Where individual members of a joint familv are 
.u possession of specific items of joint proper^ 
such possession does not constitute an exclusion of 
the others from the family properties To hn*. 
plaintiff’s right umler Article 1*7 of Schedule I to 
the Limitation Act there must be proinomn c 

the whoJe of the joint family property [p 470 co/ m 

21 BaZ ^ 

Tn thin.. 1 d e Ue °- (N> SJ 220 ' dissented from. 

In the case of a tenancy-in-common, the posses 

sion of one enant is the possession of all, and h not 
evidence of ouste^’ 1 ^ 47 V coh'2 f h8 ° nCe of clear 

P.oT5,I 1 O^T^, ( Sed A - 230:S ‘ L ' J - 

English and Indian I aw on the subject of adverse 
AiyarfT am ° Dg C °' tenant8 ^viewed by Seshagiri 

Appeal against the deoree of the Conrt 
of the Subordinate Jndge, Kambakonam, 
in Original Sait No. 60 of 1916. 

Messrs. T. R. Venkatarama Sattri and 
: lante Hanga8amt Ayi ' an 0 ar , for the Appel- 

Messrs. T % Nararimha Ayuangar and M 
1 **' Ayyangar, for the Respondents ’ 

JUDGMENT. 

Wallis C. J.—I have bad the advantage of 
reading the judgment prepared by Seshagiri 

l‘ yar h ’’ fl aDd rr!! 9tat8 “ y OOD °Insions 

f"‘l 7 ion ■ thB P , r ° ?erty wa8 ^divided 
and Art,ole 127 is applicable, I entirely agree 

with him that to bar the plaintiff there 

must be exclusion from the whole of the 

from (® mi y property and that exclusion 
from the suit property only will not do. 
The deoision in Vishnu Ramchandra y. Oanesh 
Appct Ohaudhuri (I) appears to me to 
be opposed to the deoree of the Privy 


ConnoiJ in the Belganm onse and to the 
other oases oiled by my learned brother 
as well as to the language of the Artiole 
and I am unable to follow it. Assuming! 
however that a division must be presumed 
0 have taken place, it is said that Artiole 
. does not apply beoanse the plaintiff 
18 not a person exolnded from joint family 
property within the meaning of the Artiole 
bnt only a tenant in-oommnn exolnded from 
the common property. The words “joint 
family property” are used in the correspond- 

mg sect,on 1, clause 13 of the Act of 1859. 

and I think the scope of the two enaotments 
18 the same though the starting points of 
the limitation are different. It is, in my 
opinior, unnecessary to review the decisions 
on the question whether the words “joint 
family property” in the Article apply where 
there has been a division in status but no 
division of immoveable properties by metes 
and bounds. In snoh a case if Artiole 127 
does not apply. Article 141 must apply. 
Under that Article the suit would not be 
barred, as the possession of one tenant in- 
common is the possession of all, and is not 
adverse to bis co-tenants in the absence of 
clear evidence of ouster. Corea v. Appuham, 

(t). Ihe Sab.rdinate Judge has not fonnd 

that there was anything amounting to 
ouster in this oase, and there is no sufficient 
evidence of it. I agree with the order pro¬ 
posed by my learned brother. 

Seshaoir, Aitab, J. — This is a suit for 
partition. Defendants Nos. 1 and 2 represent 
one branoh; defendants Nos. 3, 4 and 5 tbe 
second branch; tbe 6th defendant the third 
branch; and the 7th defendant tbe fourth 

• # branoh is not represented 

in this litigation. Defendants Nos. 8 to 

7 ar e alienees from defendants Nos 3 to 
/. The plaintiffs purchased the suit pro¬ 
perties from defendants Nos. 1 and 2. 

Ihe plamtiflf*’ case is that the family was 
ivi e and that, as the purchasers from 
defendants Nos. 1 and 2. they are entitled 
to the sole possession of the properties in 
0 suit. They also set up the alternative 
plea that defendants Nos. 1 and 2 had acquired 
title by prescription to the properties. 

The defence is that the members of 
the family are undivided and that the 


(1) 21 B, 325; II Ind. Dec, (n. ».) 220, 


Ij. ( T.83Q 12) A ' °' 23 °’ 81 Ll J ‘ P ’ C - 16I » 105 
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plaintiffs are not entitled to more than a 
fifth share in the properties conveyed to 
them. The Subordinate Judge held that 
as the plaintiffs’ vendors were ir. exclusive 
and hostile p issession of the suit properties 
for more than 12 years, they were.o im¬ 
potent to convey them to the plaintiffs 
He also expressed the opinion that the 
five branches had become divided in statue; 
though the properties were not divided by 
metes and bounds. The appeal was argued 
on the supposition that the finding as to 
division by status was oorreot without de- 

oiding the point. . 

The point for deoision is whether tne 

possession of defendants Nos. 1 and 2 of 
a portion of the family properties was 
adverse to the other members of the family. 

In my opinion, the deoision of the Sub¬ 
ordinate Judpe is wrong. I shall shortly 
trace the history of the legislation regard¬ 
ing adverse pissession by o tenants in 
England and in India before dealing with 
the decided oases. In England before the 
enactment of 3 and 4 William IV, Oh. 27 
the law as to possession by oo tenants 
was this (vide the First Report of the 
Common Liw Commissioners made in the 
year 1851 as to forms of action relating 
to ejeotment). “In oases where by reason 
of the rule plaintiff and defendant being 
tenants-in-oommoD, joint tenants or oo- 
paroeners an actual ouster must be 
established in order to found an aotion of 
trespass, the rule is modified by requirmg 
the substituted defendant to admit fictitious 
ouster only in case an aotual onstor of 
the lessor of the plaintiff is proved. T ° en 

came the Statute 3 and 4 William IV, Oh. 
27. Seotion 12 ran thus:— That when 
any one or more of several persons entitled 
to aoy land or rent as co parceners, joint 
tenants or tenants in common shall have 
been in possession or receipt of the entirety 
or more than his or their undivided 

share or shares of such land or of the 
profits thereof, or of such rent, for bis 
or their own benefit, or for the benefit of 
any person or persons other than the 
person or persoos entitled to the other 
share or shares of the same land or rent, 
such possession or receipt shall not be 
deemed to have been the possession or 
receipt of or by sue a last mentioned per¬ 
son or persoos or any of them. This 
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section was apparently enacted to negative 
the presumption that possession by one of 
oo-tenant is possession on behalf of all 
them. As was pointed out in Holmes v. 
Newlands (3) and v. Doe (4), before 

the Statute of William IV, there was no 
adverse possession in suoh oases. The 
bare receipt of all rants and profits by a 
tenant-in-oommon was not adverse to his 
oo-tenants. Reading v. Rarmterne (5) and 
Fair claim v. Shacklet ,n (6). In Peaceable 
v. Read (7) it was held that where one 
tenant-in-oommon levied a fine and re¬ 
ceived all the rents for more than five 
years afterwards without any entry or 
olaim made to avoid the fine, no aotual 
ouster of his co-tenant oould be presumed. 
After the passing of the Statute, as has been 
pointed out in 19 Halsbury, paragraph 217: 
“the possession of the joint tenants, tenants 
in-oommon and oo parceners is separate 
and is not the possession of the other 
joint tenants.” It was held in Taornton 
v France (8) that if a person entitled 
to an undivided share in the land is in 
exclusive possession of the whole land or 
any part of it, the title of his oo owner 
to his undivided share would be extinguish¬ 
ed by suoh possession. ^ In ^ Glgn v. 
Howell (9), E^e, J., says: “Mr. Upjohn is 
right when he says the decisions have 
proceeded upon two lines, the one bjing 
those oases where the possession of the 
part has been treated as possession of 
the whole, because the Court has found, 
either by oontraot or according to con- 
soienoe, that possession of the whole is 
what the person possessed of the part 
was intended to have, and the other 
being those oases in wbioh the Court, 
finding no just reason for inferring, in 
favour of a person relying solely oo posses¬ 
sion of a part, a constructive possession of 
the whole, has refused to make suoh in¬ 
ference.” This is the state of the law 
under 3 and 4 William IV. Now we have to 

see how the law stands in India Under Act 
(:*) (1839) 11 A & E. 44; 113 E. R 329. 

(4) (1140) 11 A. & E. 1003; 3 P. & D. 539; 9 L. J 
O. B. 2h8j t '3 E R 697; 52 R. R. 566. 

igi 2 Raymond 829; Salk 423: 92 E. R. 54. 

(6) ( 77 5 Bur. 2604; <8 E. R. 370. 

(7) (.80:» 1 East568; 102 E R. 2'0. 

(Si 1897 2 Q. B. D. 141; 6*3 L. J. B. 705; 77 L. 

T. 38 46 W. R. 5«i. 

(y)il909) l Oh.633, 78 L. J. Ch. 39Jj 109 L T. 
324; 53 S. J. 269. 
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lands have been aubetaotially payments by 
t he defendant within the meaning of that 
section, payments whioh have oontinned to 

rh a f i » _ r < • i 


general Lie ih f f ' 0,anS6 13 enaoted 
L “ v 't 6D1 S ,0 -f-ee the right to 

able nn tK pr0| ? r ‘ jr ' m °veable or immove- 

properL m, 8 r D , nd r bat ie tbe joint family 

from the death of tbe 8h ‘ 12 yearS 

ZZTT Pla ^“-Person ttoilgh 

session nr ’ by ‘ he Per80n in Po«- 
esta e „ “ anagemeD ‘ of suoh property or 

■imitation toV demaSd tnZleCT J 
Two L 00lu “ n 0f the Sohednle. 

Si ^ 71^2 F- 

SDeoial rmnnir.■ secondly, there is no 

possession of 10I fena r ir rd,n8 the h ° 8t,le 
reason is not J ^ 

XZ r 1n a 1n J Zd e tt ym6at " ^ 

r e wo L aTd iBl be a d 6 aPPar6Dt ' y ""-d-ed^'S 

! ln d :=-3\:r 4 d ^,z 

in enjoyment' ol 

av 0 o1d 0n tL 0 dia t ruptio P n r0 o P f er t t he Z'fjyc' 7 ‘f 

the partition of family propertZ " 1,88 ^ 

SrrAetLfTsbSH 7 ;: ^ 

v. foe; **- 

possesion of m r, b y 8 a ia 

Perty to the eXfonT/Z'° t ?* T 

rZ^nd on'behalf ZLe'Lh 

view wh,eh & entertaining the 

was no partition, bat that^hr""*!’ •‘Z 8 
took the sir land a, eonival^* , Pontiffs 

in respeot of their shares by the It Paya1ent 
are of opinion that the pmoeeds of tt 
(10) i I. A. 9, 3 Sar. P. C. J. m (P.C >. 


ji * . ua ’” uuuuuuea v( 

the time of aotion bronght, and that, there- 

° re ,’ „ th ® Sta tnt e of Limitation does not 
apply. In SoWo Nurayan Khandalkar v. 
Crayon flMfcyV Khandalkar (11), the 
learned Jedges say at page 241 : ‘•Bat in the 

0,898 , °f 03383 eimilar to the one before 
ns, where both parties are in possession of 
portions, we shoald reqaire a definite finding 
as to whether there had or had not been 
partition between the parties. In this 
par malar ease we have a olear finding 
that no partition was made, and that eaoh 
party is in possession of a portion of the 
entire estate, either by matnal agreement 
or accidental oiromnstanjes. In this view 
of the matter we oonsider the snit Dot 
barred. In Udayarpalayam case (12), 
which related to the Ddayarpalayam Zc 
mind an, it was pointed oat “that althongh 
one member of the family was in sole 
possession of the estate the reoeipt of 
main enanoe by the other member and his 
enjoyment of portions of property allotted 
to him for maintenance would be regarded 
as participation in the family income." 

In Sn Baja Lakhshmi Devi Garu v. Sri Rata 

n'^ a F'" ayana Dhatroju Bahadur Garu 
tUl whioh related to the Belganm Zemindari 

one member tf the family, believing the 
©8 a e o be impartible, was in sole posses- 
sion of the major portion of tbe Zemin- 
dan. The others were given a few 
villages for tbeir maintenance. After tbe 
eat of the last Zemindar tbe question 
was w ether tbe other members, who were 
enjoying the villages for maintenance, were 
not barnd by limitation. On behalf of tbe 
^vi ow the plea of limitation was raised on 
,® £ r °und that tbe other members not¬ 
withstanding their possession of portions 
of property were exoluded from the Zemin- 
dan. Both the High Court and the Judicial 
Committee overruled this contention. They 
held that so long as there was no total 
exclusion of tbe claimants there can be no 
adverse possession in favour of persons 
holding portions of the property. As 
against these decisions we were referred 


HI) 6 B. H. C. R. 239. 

(12) 24 M. 562; II U. L. J. 191. 

19 13 , } t 2 °A 256 < P - G ): 21 L A * I18 J 7 Sar. p - C - J * 
18o ; 7 Ind. Deo. (n. g.) 182. 



INDIAN CASES. 


473 


Vol. LI1] 

SHEO BARAT SINGH r. PaDARAIH MAHTON. 

to Vishnu Ramchandra v. Oanesh Appan Chua - 
dhuri (1), in whioh it was held that the posses¬ 
sion of a part of the property exclusively by a 
member of the joint family would be 
hostile to the other members o$ the family. 

I am unable to agree with this decision. 

It is i noonsistent with the deoisions I have 
quoted and with the judgment of Lord 
Maonaghten in Corea v. Appuhamy (2), where 
it was pointed—* Before the Act 3 and 4 
William IV was passed it was a settled rule 
of law that the possession of anyone of suoh 
persons was the possession of the other or 
others of the oo proprietors. It was rot 
disputed at the Bar that suoh is now the 
law in Ceylon.” I may add that this is the 
law in India as well. Having regard to 
the deoisions I have referred to and to 
the observations of Lord Maonag •t-n, it 
seems to me that the deoision in Vishnu 
7 lamchandra v Oanesh Appaji Chaudhuri 
(!) is not right. There is only ona other 
deoision to whioh I shall refer and that is 
the deoision in Lakshman Dada Naik v. Ram • 
chandra Dada Naik (14). That was a oase 
in whioh the oo parcener wanted to estab¬ 
lish his rights to his own share as well as 
to a moiety of his father’s interest to 
whioh be became entitled on the death of 
his father. It was held that seotion 1, clause 
13 of the Aot of 1359 applied to suoh a 
oase. As regards the plea of limitation the 
Judioial Committee says at p*ge 59:—“Now, 
so far as the immoveable property of the 
family is ooneerned, there 6eems to be no 
ground for the application of the Statute. 
Not only has the respondent all along 
been in the enjoyment of part of that pro¬ 
perty, viz , the house at Shahpur but...is 
also entitled to exolude from the computa¬ 
tion the period of limitation during whioh 
he had proseou^ed the suit.” This deoision 
is authority for the proposition that pos¬ 
session of part of the property would save 
limitation, as regirds the rest of the pro¬ 
perty. In the present oase it is not denied 
that defendants Nos. 3 to 12 have been in 
possession of portions of the joint family 

property. 

It was contended for the respondent that 
the expression “joint family property” in 

(14) 5 B. 43 (P. C.); 7 I. A. 181; 4 Sar. P. C. J. 173; 
3 Suth. P. C. J. 778; 3 Shoine L. R. 217; 4 Ind. Jur. 
472; 7 C. L. R, 320; 3 Ind. Dec. (n. s.) 34. 


Artiole 1*27 does not apply to the oase of 
persons who have become divided in status. 
Granting this contention is well founded, as 
to whioh I express no opinion, the oases 
referred to by me establish that even if 
Artiole 144 applied <o the oase, the pos- 
session of the plaintiffs’ vendor would not 
be adverse to the other defendants. In 
any view, therefore, the deoision of the Court 
below is wrong and his deoree must be 
reversed. 

The plaintiffs as purchasers of the share 
of defendants Nos. 1 and 2 are entitled to a 
two-fifth share in the suit properties by parti¬ 
tion and to the mesne profits on that share 
from the date mentioned in the jndgment 
of the Subordinate Judge: plaintiffs are 
entitled to the damages awarded by the 
lower Court, on the security of the B Sohe- 
dule properties as provided in the judg¬ 
ment of the lower Court. Plaintiffs are 
entitled to the oosts from defendants Nos. 1 
and 2, who in their turn will get all their oosts 
from defendants Nos. 3 to 7 and 9 to 12 per¬ 
sonally and from the seourity of the B Sche¬ 
dule properties and must pay defendants 
Nos. 3 to 7 and 9 to 12 their oosts in both 
the Courts. Plaintiffs are also entitled to 
interest on Rs. 7,500 from 26th March 1912 
up to date of payment. 

M. C. P. 

Appeal allowed. 


PATNA HIGH COURT. 

Second Civil Appeal No. 1330 of 1917. 

June 25, 1919. 

Fresent: — Mr. Justice Atkinson. 

SHEO BARAT SINGH— Plaintiff — 

Appellant 

versus 

PADARATH MAHTON and others— 
Defendants — Respondents. 

Mortgage, usufructuary — Landlord, and tenant, 
relationship of, whether created—Transfer of Property 
Act (IV of 1882), s 7 i — Mortgagee, power of, to grant 
leases — Tenant, position of — Redemption — Suit for 
ejectment of tenant — Limitation, commencement of — 
Bengal Tenancy Act YUl B. C. of 1885), Sch. Ill, A,rt % 

1 (a). 
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“ rsssLSi??^ 

p aintifTs brought the present suit for a declaration 
tha they were entitled to the land as their khuTaTt 

!fo riJ£ d °?!* ended that defendants Nos. 1 to 6 had 
no right or title to settle the land with j . 

i“ d YH° had not a « X'ncy" 

’“ n P f ° f he Property and that in f/t They 
«ere trespassers thereon. In anneal to tu n I 

Court the fir^t contention put forward was thaftho 

.V™ *"»*«**» mortgage did not create as between 

•andK^nant f 

//c/d, that the mortgage-deed in suit did rw 

3* ‘-5 

[^ 475*00?/. V’&2 e ] d "' aS UOt a ,ea8e but a ° 

It was next contended that the defendants v ftfl i 

- SJJfi r the p — 

r:z e :z { longor duration «■« 

that the defendants Nos 1 to 5 «-« 
gagees in possession under a usufructuary mor!" 01 ^' 
of the zemmdari right pledged as / •* m< J rtga f e 

mortgage-debt, and thaUhey had the now/ . tH ° 
to induct a tenant into the tenanted LIT v * m E ' V 
such mortgage when the whole or part^rsnoh 
tenanted land became unlet or vacant and xrit\ * 

tenant, and that such tenant when inducted bvTho 

mortgagees acquired non-occupancy rights fa he 

[“^ d co , r i d ] SUbjeCt t0 — “Wg- - ^Csat 

ifunde^ArticlcM * clause W^'lscJ^cM^ 

III to the Bengal Tenancy Act Til iv S ?!' edu,e 
law upon the plaintiffs, if he desLd tn IP ° D m 
defendants Nos. 6 and ", was to brinr* o . Spos . 8ess 
ment to eject them within civ g a 1 suit ,n e J ect - 

expiration of the mortgage, or aher^he * he 

had been redeemed, fp. 477 , col. 1 ] mortgage 
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t if PPe ^ 1 fr ° m a deo,8ion of the District 
Judge ’ <S a .* a ’ dated the l4tb Jnne 1917 

Mr R ft i n? Van f"' f0r the ^PPellant. 

am s “™<- «• 

».T„ D „ G SEi~' ( ,rcs” 

Ga Ja> dated the 14th June 1*17 J ° dge ° f 

The plaintiffs seek a deolaration that tho„ 
are entitled to the lands in «nit Yu - 7 
khud'iasht lands; and they claim thuf^fl!* 
defendants Nos. 1 to 5 had r> • L? a f be 

to settle the same with defendants'No 8 °6 and 
7; and they aleo allege that defendant Notl 
and 7 have not acqnired occupancy rights 


n r f 8 !'° f the property in snit, and that 
m fact they are trespassers thereon. 

tn a 9 „ pl * IDt,ffs on Partition beoame entitled 
to a , dams odd share in Monza Dihnri 
Hasanpnr s.tnated in the Distriet of Gaya. 

Jn nl V W * he plaintiffa acquired 
on partition ,n the aforesaid Monza was 

and Z° F T y t °l ZemlDdar '' r >*ht therein, 
bv tl rT ° h8 , Plainti£f ’ " represented 

land* nghr,S 18 kath ” S ' and 17 dhurs ol 

. T . h , 6 p ' aintiff , 8 in ‘he year 1SJ3 mortgag- 

•i 6 /ri“ dari iQtere,t in the Unds in 
enil to defendants Nos. 1-5 to seonre a sum 

of Rs 450. The mortgage was in form 

a nsnfrnotnary mortgage; and the mortgage- 

deed provided that the mortgagees were to 

be in possession of the mortgaged premises 

r a period of seven years; that they 
were to discharge the outgoings and to 
pay whatever balance was left over out 

' , e . yearly rent reserved by the deed 
itself to the mortgagors. What was in faot 
mortgaged was the proprietary interest of 
thepla.ntiffs in Monza Dihnri Hasanpnr 

. h ’ a . S ‘ , ha ™ 8 a'd, comprised of two 
18 f *“«« and 17 dhurs of land. 
Ihe nsafrnotnary mortgage-deed clearly 
reserved power to the mortgagors to redeem 

the mortgaged premia by paying np the 

amount of the mortgage debt even after 

‘• r , er “ of the mortgage itself had ex- 
fb i ™ortt?8ge would have expired in 

the year lbOO. bat in f aot the mortgagor 

ill 6I foT, t,le right of redemption 
nntil the 18th Jane 1913. Consequently 

from the year lfc93 down to Jane 1913 

♦ b 6 S° r ^? a ? ee . 8 bave been in possession of 
tbe Zemmdart interest in the lands in suit 
as nsafraotaary mortgagees. 

, rbe mortgage was redeemed not by a 
redemption suit bat by mataal agreement 
e ween e parties. Daring the currency 

°L tb !“r° gage the m ° r *K*gee8 let the two 
o d btghas of land above referred to, the 

Zemmdari right in which was the security for 
the amount of the mortgage money advanced, 
to the defendants Nos. 6 and 7. The precise 
date when the letting was made to the 
e en ants Nos. 6 and 7 has not been ascertain* 

6d; bat it would appear from the lodg¬ 
ments of the two lower Courts that the 
defendants Nos. 6 and 7 have been in posses- 

fll t ° 1 D .? lands in suit for a very oonsider- 
able lim$ t 


Vol. LIT 


INDIAN CASES. 



SBEO BARAT SINGH V. PADARATH MABTON. 

These are the short facts of the oase and 
it is necessary to consider the legal points 
involved in the light of the legal arguments 

which have been addressed to me. 

As I have already pointed out the plaint¬ 
iff. olaimed that the lands in suit were his 
khudkasht lands. Both the lower Courts 
oonoor in a finding of fact that the lands 
in suit were not the khudkasht or bakasht 
lands of the plaintiff. Consequently when 
the mortgage was exeouted in the year lbyd, 

the inference must he that the lands in suit 

were then taiyati lands, aod that the mort¬ 
gagees merely secured the proprietary or 
Zemii dari interest in the lands as security 

for their mortgage-debt. 

I gather that subsequent to the creation 

of the moitgage the taiyati interest, which 
had been in existence in respect of the 
2 b'ghas odd when the mortgage deed was 
executed, lapsed or expired for some 
reason which does not definitely and 
precisely appear. It may he that the original 
rail at of tlis small miserable holding of two 
bighos 18 kathas and 17 dhurs abandoned 
his interest therein, and that then upon the 
lands became unnocupi'd as niyati lands 
for the .ime being; and that the defendants 
Nos. 1 - 5 as mortgagees of the Zemindan 
interest inducted the defendants Nos. 6 and 
7 upon these lands and since which time the 
defendants N os. 6 and 7 have been in possession 
thereof. Now these defendants Nos. 6 and 7, 
by virtue of the letting made to them by the 
defendants N-s. 1 to o, olaira to have acquired, 
if notoocupanoy rights, at least non oooupanoy 

right in the lands in suit. 

The first contention put forward is that 

the ijara znrpeshgi mortgage deed did not 
create as between the mortgagors and the 
mortgagees the relationship of landlord and 
tenant; and that in effect it was nothing 
more than a simple usufructuary mortgage, 
aod did not in law make the defendants Nos. 
1 to 5 tenants of the plaintiff in the ordinary 

legal acceptation of the term. 

The learned District Judge in appeal 
held that the usufructuary mortgage bond had 
in law the effeot of creating the defendants 
Nos. 1 to 5 tenants of the lands in dispute 
to the plaintiffs. 

In my opinion the learned District Judge 
was dearly wrong in point of law in arriv¬ 
ing at this conclusion, having regard to 
(he decision of this Court in a oase re¬ 


ported as Eai Kumar Thakur Banjit Narayon 
Singh v. Motilol Varuari (1), and in 
addition there are numerous other autho¬ 
rities to show that a deed of the oharaoter 
of the deed in this oase is not a lease 
bat a mortgage-, vide Nidha Sah v. \turli 

Phar (2). 

In argument before me the learned Vakil 
appearing on behalf of the respondents 
admits that the deoision of the learned 
Appellate Court that the usufructuary mort¬ 
gage-bond referred to in this suit did in 
law create a lettiug as between landlord 
and tenant in the ordinary ao jeptation of the 
terra is wrong and cannot be supported. 

The plaintiff-appellant contends that 
the defendants Nos. 1 to 5 were mortgagees 
only, and that they as mortgagees had 
not the power or right, to create an interest 
affecting the mortgaged premises of longer 
duration than thsir o*n interest in the 
same. That being limited owners in effeot 
they ooul 1 not create a burden or in’ereft 
affecting the Z uuindari right which would 
e-mre as against the mortgagor after 

redemption. 

This argument at first seemed well 
founded, but on a closer examination it 
appears to me to be without foundation. 
A mortgagee in possession of the property 
of the mortgagor has clearly defined rights 
and duties to di-oharge relative to the 
mortgaged property pledged as eeourhy for 
the mortgage-debt. The^e rights aid obli¬ 
gations are embodiel in eecrions 72 to <6 
of the Transfer ot Propei ty Aot; and one 
of the obligations imposed uron a mort¬ 
gagee in possession is that he shall manage 
the mortgaged property in a prudent way 
such as an ordinary man would manage his 
own business. 

It appears to me reasonable and rational 
that if a mortgagee while in pi^ession 
lets a pertion of the mortgaged pre ni<es 
which has become vacant or untenanted 
during the ourrenoy of the mortgage seen- 
rity that then clearly it is the mortgagee’s 
duty either to oooupy the land himself and 
cultivate it to the best advantage or in 
the alternative as a prudent business man 
to let such land to a solvent tenant. The 

( 1 ) 42 Ind. Gas. 808; (1917) Pat. 24. 

(2) 25 A 115 (P. C ); 30 I. A. 5t; 5 Bom. L. K. Ill; 
7 C. W. N. 289; 8 Sar. P. C. J 435. 
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law precludes the possibility of the raort- 

gagee allowing the land to remain fallow, 

and if the mortgagee did allow the land 

to remain in a wasteful and unprofitable 

condition so as to be wholly unproductive 

the law would impose upon the mortgagee 

liability for gross mismanagement and 
default. 

Therefore, the position in this case is this 
that the mortgagees of the Zemindari right 
and interest in exeroise of their statutory 
duty and obligation oreated a tenancy or 
a letting of the lands whioh formed the 
subject matter of their mortgage seourity to 
the defendants Nos, 6 and 7. 

The question that remains to be oonsi- 
dered is what right did the defendants Nos. 

6 and 7 acquire in respeot of the letting, 
whioh was dearly made to them by the 
action of the mortgageesin possession of the 
Zemindari interest in the mortgaged property. 

The case reported as Atal Chandra Rishi 
v. Lakhi Narain Qhose (3) seems to me 
to indioate very dearly that the tenant to 
whom the letting was made by the mort- 
gagees was at least a non-occupancy 
ruiyat within the meaning of the Bengal 
Tenanoy Act. 

Mr. Justioe Mookerji deals with this aspect 
of the case at page 56* of the report, and 
at page 57* he says: “The possession of the 
fourth defendant, therefore, in its inoeption 
was lawful and as he became a raiyat 
he acquired the rights of at least a non- 
occupancy raiyat ,” 

The well-known case whioh is a Full 
Bench ruling of the Calcutta High Court 
reported as Binad Lai v. Haiti Framanik (4) 
seems to me in its reasoning to apply 
with considerable force to the facts of 
this case. In the case immediately 
referred to it was laid down that a 
trespasser, who believing himself to be 
the de facto landlord of certain premises, 
induoted a tenant thereon and who 
made a letting of a certain portion of 
the premises in the alleged landlord’s 
possession and whom the tenant believed 
to be the de facto landlord, oreated qua 
the tenant a tenanoy in the lands so let 
of a non oocupanoy oharaoter. 

,Ix h J. a T ^ u }} Benoh ruling referred to has 

(3) 2 Ind Cas. 417; 10 C. L. J. 55. 

(4) 20 C. 708 (F. B ) ; 10 Ind. Dec. (n. b.) 477. 

•Pages of 10 C. L. J.— EJ. -- 


bsen considered in subsequent oases, bat it 
has never been dissented from though the 
principle underlying it has been made 
Plainer and clearer by subsequent decisions, 
fading the Full Benoh ruling with the 
later authorities reported as Upendra 
n Q j l i n Bhattacharya v. Protab Chandra 
Pardhan (5>, Krishna Nath Ohakravarti v. 
Muhammad Wafiz (6) the sum and substanoe 
of these authorities amount to this that 
where a man believes himself bona fide 
to be landlord of certain premises, though 
in law he is not so, and he makes a 
letting to a person who believes bona fide 
that suoh person is the landlord and has 
power to make such letting that then 
the interest oreated by virtue of suoh letting 
creates a non-occupancy raiyat interest in 

favour of the person to whom the letting is 
made. 

The only answer urged in reply to this 
argument is the definition of a raiyat con¬ 
tained in section 5, sub-sec ion 3 of the 
Bengal Tenanoy Act. 

Sub-section 3 provides that a person shall 
not be deemed to be a raiyat unless he holds 
lands either immediately under a proprietor 
or immediately under a tenure-holder, and the 
argument is that as a mortgagee is neither a 
proprietor nor a tenure-holder, that, 
therefore, the person to whom a mortgagee 
lets lands oannot be said to be raiyat. 

Seotion 60 of the Bengal Tenanoy Act is 
relied upon for the purpose of showing that 
that Act contemplates a distinction between 
a proprietor and a mortgagee. 

I oannot agree with this argument. It 
seems to me to be against the entire current 
of all modern authority; and if it were open 
to me to hold I would hold, that a usufruc¬ 
tuary mortgagee of the proprietary interest in 
landed property is qua the occupying tenants 
on the estate in the position pro tem. of a 
proprietor; because the whole legal estate of 
the proprietor is for the time being daring 
the ourrenoy of the mortgage vested in the 
mortgagee as such and all that the true owner 
of the estate has is a right in equity to re¬ 
deem the property, when he himself conceives 
that he is able to discharge the obligation of 
paying the mortgage debt. 

(5) 8 C. W. N. 320; 31 C. 703. 

(6) 31 Imd. Cm. 789; 21 C. W. N. 93; 23 C. L. J. 563. 
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Therefore, I hold that in point of law 
the learned Judge was wrong in deoiding 
that the defendants Nos. 1—5 were tenants 
of the plaintiffs. But I hold that they 
were mortgagees in possession under a 
usufructuary mortgage of the Zsmindari 
right pledged ■ as security for the mortgage 
debt and that they bad power in law to induct 
a tenant into the tenanted land subjeot to suoh 
mortgage when the whole or part of suoh 
tenanted land became unlet or vacant and 
without a tenant, and that suoh tenant when 
inducted by the mortgagees acquired non- 
oooupan^y rights in the tenanted land 
subjeot to suoh mortgage as aforesaid. 

The question remains to be considered 
whether the plaintiff’s suit is barred by 
limitation. If 1 am right in holding that 
the defendants Nos. 6 and 7 have acquired 
non oooupanoy rights in the lands in suit, 
then I think it is reasonably clear, having 
regard to the Full Bench ruling of this 
Court reported as Janki Singh v. Mahant 
Jagannath Das (7), that the plaintiff’s rights 
are barred and that this suit is not main¬ 
tainable, under Sohedulelll, Article 1, olause 
(a). If the defendants Nos. (3 and 7 are 
non-occupancy raiyats, then the obligation 
in law is upon the plaintiff, if he desires 
to dispossess the defendants, to bring 
a suit in ejectment to ejeot the defendants 
Nos. 6 and 7 within six months after the 
expiration of the mortgage or after the 
mortgage had bean redeemed. This the 
plaintiffs did not do inasmuoh as they 
only brought this suit 2| years after the 
mortgage itself was redeemed. The mortgage 
having been redeemed on the 18th June 
1913, the present suit was instituted on 
the 11th November 1915. 

Clearly, in my opinion, having regard to 
the Full Bench of this Court this suit 
was barred. The lower Appellate Court 
found that the plaintiff’s olaim was not 
barred by limitation, but the Court failed 
to consider the question of limitation in the 
light of the Full Banoh ruling of this Court. 

Accordingly I hold that the plaintiff s 
suit ought to have been dismissed and 
that this seoond appeal is unsustainable in 
point of law and must be dismissed with 
costs and the plaintiff’s suit in all Courts 
dismissed with costs. 

Appeal dismissed. 

(7; 44 Incl. Cas. 94; 3 P. L. J. 1. 


MADRAS HIGH COURT. 

Civil Revision PETiTios No. 444 of 1918. 

Ootober 10, 1918. 

Pregent:— Mr. Justioe Seshagiri Aiyar. 

KUNHI KOYA H AJI— Plaintiff— 

Petitioner 

versus 

PANIKKA VIT TIL ASSAN BAVA 
HA-Jl and others—Defendants— 

Respondents. 

Stamp Act (// of 1899), $. 19 - Promissory 'note, 

unstamped, executed outside British India, suit on, 
maintainability of—Admiszibility, without affixture oj 
pro pet British Indian stamp. 

If a promissory note executed outside British 
India is valid according to the law of the place 
where it was executed, it can ordinarily be sued 
upon in India and is admissible in a British Indian 
Court without athxing any Indian stamp on it. If 
any stamp is necessary, it is sutlicient if, at the 
time of the decree, an Indian stamp is affixed to it. 
[p. 478, col, 1.] 

Simula Ebrahim Rowthan v. Abdul Rahiman 
Mahomed, 8 M. L. J. 182 and Mahomed Rowthan v. 
Mahomed Husin Rowthan, 22 M. 337; 9 M. L, J. 13o; 

8 Iml. Dec. (n. s.) 240, followed. 

Petition, under aeotion 25 of Act IX of 
1887, praying the High Court to revise the 
deoree of the Court of the Subordinate 
Judge, South Malabar at Caliout, in Small 
Cause Suit No. 317 of 1917. 

FACTS appear from the judgment. 

Messrs. V. Mahadeva Ayyar and O. R. 
Siuaramakrishna Ayyar, for the Petitioner.— 
The decisions in Simulu Ebrahim Rowthan 
v. Abdul Rahiman Mahomed (l) and Maho¬ 
med Rowthan v. Mahomed Husin Rowthan 
(2) only lay down that it is not necessary 
before suit to affix a British stamp on docu¬ 
ments executed outside British India unless 
it be for purposes of acceptance, payment, 
endorsement, transfer or negotiation. Filing 
a suit does not come under any of these 
categories. It is not shown that, under the 
law prevailing in Meooa, the promissory note 
oould have been sued on without a stamp 
on it. 

Mr. K P. Kesava Menon, for the Respond¬ 
ents. —No Indian stamp is necessary to be 
affixed before Sling the suit. Simulu Ebrahim 
Rowthan v. Abdul Rahiman Mahomed (l) 
and Mahomed Rowthan v. Mahomed Husin 
Rowthan (2). The limitations in the deoi- 

(1) 8 M. L. J. 182. 

(2) 22 M. 337; 9 M. L. J. 135; 8 Imd. D#c. (n. a.) 
240. 
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mons do not apply to the filing 0 f suits. 

ihe only condition is that the doenment 

was lega.ly enforceable in the place where 
it was exeouted. 

JUDGMENT—The suit is based upon 
be Prom.esory.notes exeonted at Meooa in 
jJ d °“ r ,° f ‘be 'Plaintiff. The Subordinate 
Judge has neld that they are inadm.ssible in 
ev denoe. He has not referred to any autho- 
r.t.es in support of his possession. Appa 
ently what he had in mind was section 19 of 

Eh A p AOt ' 16 Wa9 pointed 0Dt in N imulu 

(1) and R Tr V :, Abdul Rahiman Mahomed 

CO and Aohamad Howthan y. Mohamei 
Buein Rowthan (2) that it .3 not neoes- 
eary before su.t to affix a British stamp on 
documents executed outside British India 
unless it be for the purposes of acosptance 
payment, endorsement, transfer or negotia’ 

filmy a > argn0<1 ^ the r< »P°ndenls that 
filing a suit comes under one of these cate- 

gor.es I am unable to agree with this 

suggestion. If a document is valid according 

to the lawof the plaoe where it was executed 

. can ordmanly be sued upon in India with- 

“nf S1 p 8 , a ° y IndlaD 8ta “P On the doou. 

ment. Probably the suggestion of Shephard, 
V “ Ebrahim Rowthan y. Abdul 

Rahiman Mahomed (i) mtty be aooepted> 

.® y * tha ‘ , lf a °y “tamp is necessary it 
would be sufficient .f at the t.me of the decree 
an Indian stamp was affixed to the document 
lam not sure whether, under the law pre- 
vaiiiog in Meooa, a promissory note like this 

without any stamp on it oonld have been 
sued upon. 

Bat the position taken np by the Sabordi- 
uate Judge is certainly untenable. It is 
opposed to the decisions I have referred to 
1 must, therefore, reverse his deoision and 
remand the suit for disposal in the light of 

the above observations. Costs hitherto incur- 
red will follow the event. 


COURT OF THE B0 4RD OF REVENUE 

UNITED PROV.NOE i. 

second Appeal Petition i>o. jy of a918-19. 

April 8, 1919. 

Present:—Ur. Ferard, S. M. 

TEKA RAM anu others — Appellants 

tersus 

A? D orr,EHS — Respondents. 

Oudh Rent Act (XIII of 886;, , 67 (2,-Settle. 

moil’ 7T n9 , 0f ^° P ' ^Revenue Act till of 
p*' ‘ 6 ‘-Settlement records, correctness of - 

Presumption- S.r, plot recorded as, effect of. 

t! Jn e wi ir ,! Se r SettlementMil1 clause 2 of section 67 of 

to dH Kent ^ Ct refersto th e last settlement prior 
to the passing of that Act. 

ftiifho^ 0 ' 1 t * 1 ° ^and Revenue Act 

authorises the presumption that the latest settlement 

ancl current records are true. Wherein the settle- 

1 lecords a plot of land is recorded as sir, it must 

Jo assumed that the record was made after proper 

inquiry t lat the plot had become arable and had been 

>n e personal cultivation of the proprietor for so von 

Act Pr, ° r t0 the l ,assin o of tho Land Revenue 


M. C. P. 


Case remanded 


Seoond appeal from the crier of the Com* 
mnsioner, Luokoow Division, dated the 8th 
Ojt)ber 1918, in the case of ejectment. 

JUDGMENT.—I am unable to accept the 
ingenious argument of appellant’s Coansel 
that the Commissioner has msconstraei the 
law. There is no doubt that'settlement’ in 
olause 2 of section 77, an original section 
of the Oadh Rent Act, i886, refers to the 
la^t settlement prior to the pacing of that 
Act Phis is quite clear if we turn to the 
proviso which follows section 13 (6) of the 
Land Revenue Act of 19jl. As the plot 
in 6uit was recorded grove without the 
addition of sir in the 18o4 settlement, ie., 
the last settlement preceding the Oadh 
Rent Act, it is quite true that the plot 
does not come under section 67 (l) (a), 
Ouih Rent Act, or section 13 (a/, Land 
Revenue Act. Bat the Commissioner never 
said it did. We 6nd it recorded in the lyOO 
settlement as sir, no longer as grove bat 
as arable land. The Commissioner’s argument 
amplified is that as it had become arable 
in 1900, it had probably become arable 
some time before, probably 7 years before 
the passing of the Oadh Rent A<Jt in 
1886 and was sir under section 13 ( b) % 
Land Revenue Act, 1901, which is a 
reproduction of section 67 ( b), Oadh 

Rent Act, 1886. At this length of 
time it is impossible to ascertain exactly 
what the case was in 1879-1836, bat 
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under seotion 57, Land Revenue Aot, to which 
the Commissioner rightly refers, we have to 
presume that our later settlement and 
ourrent reoords are true. The current and 
1900 settlement reoords show the land as 
sir and we are warranted in assuming that 
proper enquiry was made at the 19u0 
settlement and that it was found that the 
plot had become arable and been in the 
personal cultivation of the proprietor from 
18/9-lbSG. The 1900 Settlement Officer, 
therefore, reoorded it as sir as dehned in 
section 4 U3) (6), Land Revenue Aot The 

appellant has not shown that the Settlement 
Officer was wrong and that plot was not 
arable, ir. the personal cultivation of the 
proprietor between 1879 and 1686. I agree, 
therefore, in not going behind the entry. 

Appeal dismissed with ocsts. 

Appeal dismissed . 


PUNJAB CHIEF COURT. 

First Civil Ae-peal No. 971 of 1914. 
November 31,1918. 

present: —Mr. Justice Wilberforoe and 
Mr. Justice Martineau. 
MANOHAR LAL— Plaintiff—Appellant 

versus 

NANAK CHAND —Defendant— 

Respondent. 

Civil Procedure Code (Act V of 1908^, »•. 33— Court, 
duty of, to prepare decree—Failure to prepare decree, 
effect of—Appeal, right of, whether affected. 

Although under section 33 of the Code of Civil 
Procedure, it is imperative that a decr6o should 
follow the judgment and it is the duty of the Court 
to have one drawn up, yet an omission or neglect by 
the Court in the performance of its duties in this 
respect cannot deprive an appellant of his right of 
appeal. 

First appeal from tbe order of the District 
Judge, Lahore, dated the 22nd January 
1914. 

The Hon’ble Mr, Muhammad Shafi , Mr. 
Abdul Rashid and Dewan Mehr Ohand , 
for the Appellant. 

The Hon’ble Pandit Sheo Narain and Mr. 
TircXh Ram , for the Respondent. 

JUDGMENT.—In this ease the plaintiff 
sued the defendant in respeot of four different 


properties. The District Judge held that four 
distinct causes of action had been combined 
in one suit, that they should be separately 
stamped and valued, and that in respeot of 
the claim under appeal, permission for its 
combination with the other causes of aotion 
should be refused. The plaintiff according- 
ly has instituted a separate suit regarding 
the other oauses of aotion and the oojeotiou 
regarding misjoinder in the present case 
has disappeared. In the 6ame case the 
District Judge also held that the olaim 
must fail on aooount of the want of the sanc¬ 
tion of the Collector under seotion 92 of 
the Civil Procedure Code, and dismissed the 
suit with costs with liberty to bring a fresh 
suit, but no decree was drawn up. it is 
against the latter part of the District Judge’s 
judgment that an appeal has been preferred. 

A preliminary objection has been raised 
by the respondent that no appeal lies 
merely against the judgment and that 
Order XLI, rule 1, requiring the memo¬ 
randum of appeal to be accompanied by 
a oopy of the deoree has not been com¬ 
plied with. Further, Counsel for tbe re¬ 
spondent argues that even it a deoree 
should have been drawn up, it was the 
duty of the appellant to move the Court 
for this purpose. Against this, Counsel 
for the appellant argues that, under section 
33 of the Civil Procedure Code, it is 
imperative that a deoree shall follow the 
judgment and that it is the duty of the Court 
to oomply with the provisions of the law. 
We agree that a deoree should have followed 
the judgment and that it was the duty ot the 
Court to have had it drawn up, and we do not 
think that suoh an omission or neglect . of its 
duties can deprive the appellant of his right 
of appeal. We, therefore, overrule this ob¬ 
jection and allow the appellant to apply to 
the lower Court within one month tor the 
drawing up of a formal deoree, to be actaohed 
to the memorandum of appeal as soon as it is 
obtained. 

. We think, however,the appellant somewhat 
to blame in preferring this appeal without a 
oopy of the deoree, and for this hearing 
grant oosts to the respondent. 

Order accordingly. 
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CHANDRA KI3H0RE HADI V. SHEIKH KUDRAT. 

CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2706 

of 1917. 

May 21, 1919. 

Present : —Mr. Justioe Newbould 

CHANDRA KISHORE HADI —Plaintiff_ 

Appellant 

versus 

SHEIKH K U DR AT alias DEBBIAR BAP 
and others — Respondents. 

Presumption , when arises—Corroboration, whether 
necessary. 


riM9 


Where the law provides that a presumption arises 
under certain circumstances, that presumption 

must arise independently of whether there is any 
corroboration or not. J 

Appeal against the decree of the Additional 
Distriot Judge, Mymensingb, dated the 4th 
August 1917, reversing that of the Munsif, 
4th Court at Netrakona, dated the 23rd 
September 1916, 

FACTS appear from the judgment. 

Babu Birendra Kumar De, for the Appellant. 
—The plaintiff is the appellant. The suit out 
of which the appeal arises was for adeolara- 
tion of plaintiff’s brahmottar right and 
khas possession on the ground that the 
defendant was the purchaser of a non- 
transferable oooupanoy holding and as such 
was liable to eviction. Plaintiff purchased 
the brahmottar right from one Tarakanta, 
whose father got the same from the grand¬ 
father of one Ramgati, who had the taluki 
right. Ramgati sold his right in the 
taluk to one Raj Chandra. The tenant on 
the land was Bhagirath, who was the 
ryot of the non-transferable oooupanoy 

holding and had sold the same to the 
present defendant. The 6rst Court decreed 
the suit. The Appellate Court dismissed 
it on the ground that no presumption can 
arise unless the Record of Rights is 
corroborated and that neither the plaintiff 
nor his vendor had ever been in possession 
within 12 years My submission is that 
Bhagirath’s possession amounts to the 
possession of the plaintiff landlord. The 
question of limitation, therefore, does not 
arise. The Erst question is as to plaintiff’s 
title. The learned Judge ought not to 
have lightly discarded the entry in the 
Reoord of Rights. He had deoided the case 
entirely on an erroneous view of the law 

The Reoord of Rights unless rebutted would 
be presumed to be correct. 


Babn Jatindra Mohan Ohowihury, for (be 
Keapondents ws not oalled upon to reply. 

■ UDGMENT.—The plaintiff brought the 

puit out of wbioh this appeal arises for 
declaration of his debutter title to aDd 
tor khas possession of oertain land. Hie 
olaim was prinoipally based on an entry in 
the Reoord of Rights. The 6rst Conrt held 
that the presumption arising from that entry 
had not been rebutted and deoreed the suit. 
Ihe lower Appellate Court on appeal by 
the defendants held in effect that the 
presumption had bsen rebutted and dismissed 
the suit. The arguments in this appeal 
are based on an unfortunate remark in 
the judgment of the Additional Judge. 
He says l oonsider that the Reoord of 
Rights requires good corroboration before 
any presumption oan be said to arise 
erefrom. That is not a oorreot state¬ 
ment of law. If the law provides that 
the presumption arises under oertain 
oiroumstanoes, that presumption must arise 
independently of whether there is any 
corroboration or not. But reading the 
judgment as a whole, it is clear that the 
learned Judge considered the Reoord of 
Rights as a piece of evidence and considered 
the rebutting evidence and held on con¬ 
sideration of the whole that the plaintiff 
had failed to prove his case. The case 
solely depends on the amount pf weight to 
be attaohed to the rebutting evidence in 
the ease and I cannot say that the lower 
Appellate Court was wrong in law in 
holding that inspite of the entry in the 

Reoord of Rights in the plaintiff’s favour 
his case would fail. 

It is further argued that the finding of 
the lower Appellate Court on the question 
of limitation is wrong since the possession 
of the tenant, Bhagirath, must be held to 
be . the possession of his landlord, the 
plaintiff, but unless we rely on the Rsoord 
of Rights, it has not been proved that 
Bhagirath was the plaintiff’s tenant. .In 
fact this point . really depends on the 
same consideration as the first point, that 
is, whether the presumption arising from the 

Reoord of Rights has or has Dot been 
rebutted. 

The appeal fails and is dismissed with costs. 

Appeal dismissed. 
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RAMNARAYAN AMARCflAND V. EMl’EEOR. 

BOMBAY HIGH COURT 
Criminal Appeal No. 53 of 1919. 

February 25, 1919. 

Present :—Mr. Justioe Heaton and Mr. 

Justice Shah. 

RAMNARAYAN AMARCHAND and 
another—Accuse d—Appellants 

versus 

EMPEROR— Respondent. 

Criminal Procedure Code ( Act F of 189S), ss. 235 
239 — Joinder of charges—Preparation of false balance- 
sheets on two different occasions, whether same 
tra nsaction. 

Accused, who were the Agents, Secretaries and 
Treasurers of a Company, wero convicted upon 
charges of (I) cheating and criminal misappropria¬ 
tion in relation to the balance-sheet of the Company 
for 1912, inasmuch as in that sheet a protit was 
shown, which they had taken, whereas the Company 
had not earned a profit, and (2) wilfully making a 
false balance-sheet of the Company for 1913. The 
accused were tried jointly on live charges, four of 
which related to the balance-sheet of 1912 and ono 
to the balance-sheet of 1913. In the trial Court it 
was objected on behalf of the accused that there 
could not bo a joint trial of the charges relating to 
the two balance-sheets, but the objecti >n was dis¬ 
allowed on tin- ground that the offences relating to 
theso balance-sheets formed part of the sumo 
transaction On appeal to the High Court 

Held, that th* trial was illegal and the '•onvictions 
could not be maintained. The different acts attri¬ 
buted to the accused in respect of the two balance- 
sheets did not form part of the same ransaction 
within the meaning of sections 235 and 239 of the 
Criminal Procedure Code, and the joinder of the 
charges was contrary to the provisions of the Code, 
[p. 482, col. 1; p. 484, col. 2; p. 485, col. l.j 

Criminal appeal from convictions and sen¬ 
tences passed by the First Claes Magistrate, 
Poona. 

Mr. Ooyajee (with him Mr. G. N. Thakor), 
for Aooused No. 1. 

Mr. Velinkar (with him Mr. L. J. Apte ), 
for Aooused No. 2. 

Mr. Stiangman (Ad vooate-General) and 
Mr. Rangnekar (with him Mr. S. »°. ratkar. 
Government Pleader), for the Crown. 

JUDGMENT. 

Hbaton, J.—This is an appeal by two per¬ 
sona who were oonvioted by the First Class 
Magistrate of Poona. It was transferred 
by this Court for hearing from the Court 
of the Sessions Judge of Poona to this 
Court. 

The oase relates to a Company whioh 
for brevity’s sake is called the Poona 

31 


Mill. It had been working as a mill from 
about the year 1894 with not very for¬ 
tunate results, though it survived until 1915, 
in whioh year the Company went into 
liquidation and has since been wound up. 
The aooused were for a good many years 
the Agents, Secretaries and Treasurers of 
the Company, and it is in relation to the 
balance-sheets for the years 1912 and 1913 
that criminal accusations have been made 
against them. I need not go into details 
further than this: the charges in relation to 
the balance sheet for 1912 were based on 
the allegation that in that year the mill 
had not by its working earned a protit, 
but that a profit was shown in the balanoe- 
sheet and that in so doing and in taking 
the profit deolared, the accused, who, it 
is said, were really responsible for the 
preparation of toe balance-sheet, committed 
the offenoes of cheating and criminal mis¬ 
appropriation. When the balanoe-sheet for 
19l5 took its final shape whioh was not 
until June 1914, the new Companies Aot 
had come into operation, and under that 
Aot in virtue of section 282 it is a crimi¬ 
nal offence to wilfully mako a false 
statement in a balanoe-sheet. No charge 
under this section was possible in relation 
to the balanoe-sheet for 1912, but this was 
the oharge made in regard to the balance- 
sheet for lb 13. The tr.al and the appeal 
had a somewhat uufortunate course. At the 
trial itself a very large mass of evidence 
was reoorded and a large number of details 
were minutely inquired into. The Magis- 
trate has dealt with this mass of evidence 
and with these details in a lucid way, 
but it does seem to us that much of the 
evidence and many of the details might 
have been spared had there been a more 
painstaking and intelligent inquiry into 
the affair before it was brought into the 
Magistrate’s Court. A 9 the result of the trial 
before the Magistrate whioh, considering 
the mass of evidence he had to deal with, 
was not unduly prolonged, the aooused 
were oonvioted of all the oharges. After 
the appeal was transferred to this Court 
there was a most unfortunate delay due 
to the preparation of translations of the 
many papers. We are not concerned with 
the cause of that delay at the moment. 
But it has attracted our notice and I cer¬ 
tainly do profoundly rogro-t that such a 
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delay should have occurred in the disposal 
of a oriminal appeal in this Court. 

When oharges were framed in the Magis¬ 
trate's Court, exception was taken to 
them on behalf of the acoused It was 
urged that there could not be a joint trial 
of the oharges relating to the balance- 
sheet of 1912 with the charge relating to 
the balance sheet of 1913. It was argued 
for the prosecution, as we think most 
mistakenly, that the joint trial could pro¬ 
ceed, because the offences relating to these 
balance-sheets could be regarded as parts 
of the same transaction. We think not, 
and the result is that the trial is illegal and 
the conviction oannot be upheld. 

Before saying why we think this, I 
must remsrk that I ihink where prosecu¬ 
tions of this kind are conducted, where you 
are dealing with complicated and extensive 
matters, it is most important that the pro¬ 
secution should net urge the joint trial of 
matters as to the joint trial of which there 
could be any doubt. It does not in the 
long run save time or trouble. And where 
there are several matters in contest, if the 
proseoution will eeleot that on which they 
have the best oase, they will undoubtedly 
to my thinking in the long run save 
time and further the ends of justice. Now 
here there were jointly tried matters relat- 
iDg to two totally distinct affairs, one 
being the balanoe sheet for the year 1912, 
the otter the balance sheet for the year 
1913. It is said that both of them were 
prepared in pursuance of a polioy of decep¬ 
tion, that the Company was really insolvent as 
early as the year 1910 and that the subsequent 
balance-sheets were prepared falsely withlhe 
deliberate purpose of concealing this practical 
insolvency ; and it is said that because this 
was so, the preparation of these two balance- 
sheets for successive years was in reality 
but one transaction. The word ‘transaction’ 
used in the Criminal Procedure Code is not 
defined. Its meaning has frequently been 
illustrated by oases which are in the books, 
but in the long run we have to deal with 
every oase that arises on its own facts. 
Knowing the general idea of the words 
'the same transaction’, we have t» deter 
mine whether these words do or do not apply 
to the particular facts of a particular oase 
Here it seems to me that to apply the words 
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the sams transaction’ to these two separate 
proofing* is to confuse the meaning of 
those words with the idea of things 
that are done in pursuance of a con¬ 
spiracy. From the prosecution point of 
view it is perfectly correct to say that both 
these balanoe sheets were prepared in pur¬ 
suance of a conspiracy. One only has to 
think over the matter, a little carefully, 
however, to see that this idea of a con¬ 
spiracy ooverp a very great deal that 
oannot be inoluded in the idea of ‘the same 
transaction. If we were to take those 
words as oovering a oase of this kind, it 
would lead us to treat the same acts of 
misconduct or fraud, however often repeated, 
as constituting the same transaction, if 
there was the same general parpose under¬ 
lying the repeated acts. But something 
far more definite than that is required, be¬ 
fore separate proceedings can be brought 
within the meaning of the words ‘the same 
transaction’. I oannot, I confess, think of 
any way of describing the preparation of 
these two balance sheets so as to bring 
them within the true idea underlying the 
words the same transaction.’ I regard the 
preparation of these two balance-sheets as 
entirely separated occurrences. The balance- 
sheet for the year 1912 was prepared from 
the aooounts of that year. It related to 
the affairs of that year and had for its 
purpose the presentment, truly or falsely, 
of the condition of the Company as the 
Agents wished it to appear in that year, 
bimilarly with the balanoe sheet of 1913. 
The two affairs seem tome to be quite as 
distinct as where you have a band of 
daooits oo operating with the same general 
purpose of plunder, who commit several 
daooities at different places and at different 
times. I never heard it suggested that 
occurrences of that kind should be regarded 
as forming parts of one transaction, though 
three of such oases might be tried together 
on other grounds. Therefore, it eeems to 
me that the joinder of these oharges was 
against the law, that, therefore, there has 
not been a proper trial and that the appel¬ 
lants must be acquitted and discharged. 

We then have to consider what is to 
follow. For my part 1 think it better that 
the proceedings should end here and now, 
and that they shoald not be revived. I 
think so, amongst others, for these reasons, 
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It is now an old story. The Company has 
been wound up and has oome to an end. 
The appellants have been subjected to a trial 
of considerable length and to a very long 
period of suspense between the trial and 
the hearing of the appeal, and they must 
have been put to very serious expense in 
connection with legal oharges. That being 
so, it seems to me that it would be 
oppressive to have them tried over again 
unless this were a case of a very flagrant 
type. 

As regards the oharge for the year 1912, 
after hearing what has been said on behalf 
of the defenoe and giving dose attention 
to the evidence, it seems to me doubtful 
whether the conviction would be sustained. 
When we came to ask the Advocate General, 
who appears for the prosecution, whether 
he would elect, if further proceedings 
were taken, to go on with that oharge or 
with the one relating to the year 1913, 
he said that he would go on with the 
latter oharge, that is for the year 1913. So 
what we are concerned with now is the 
broad general facts relating to that oharge. 
It is a oharge under seotion 282 of the 
new Companies Act, which makes the 
preparation of a false balance-sheet in itself 
an offence. Prior to the enactment of that 
seotion the preparation of a false balance- 
sheet in itself was not an offence. That 
is a matter whioh may very properly be taken 
into consideration. 

Then the evidence, the judgment of the 
Magistrate and, as I understand it, the 
theory of the prosecution do not so much 
suggest that we are dealing with fraudulent 
persons who have cheated their Directors 
or their share-holders, as with persons who 
have, it may be, presented the balance sheet 
with much concealed that ought to have 
been displayed, but who have done this 
for the purpose of enabling the Company 
to survive as a working Company, to give 
it another ohanoe of tiding over years of 
difficulty and eventually reaching years of 
security. And I think the case as a whole 
suggests that this really was so and that 
the object of ihe accused—the appellants— 
was not the enrichment of themselves, but 
the benefit and survival of the Company. 
Whether that be really the truth of the 
matter 1 cannot say, but it is a view of 
the ease whioh presents itself very readily 


to tha mind and whioh we are oertainly 
justified in accepting as a working hypothesis 
for the time being. 

Those being the conditions, then, I think 
that it would indeed bs rather oppressive if 
we were to direot that further proceedings 
should go on. So I think we should ex¬ 
press that opinion and that our order should 
be simply that the appellants be acquitted and 
discharged. 

Shah, J.—In view of the importance of 
the case I desire to state briefly the grounds 
upon which I agree with my learned bro¬ 
ther. 

The two appellants in this case were 
tried jointly on five oharges by the First 
Class Magistrate of Poona; and after a 
prolonged trial, the learned Magistrate 
oonvioted them of all the offenoes oharged 
and sentenced them to different terms of 
imprisonment. 

The appellants preferred an appeal to the 
Court of Session at Poona, and that appeal has 
been transferred to this Court. 

At the outset I desire to express my 
agreement with the remarks of my learned 
brother as to the delay that has occurred 
in the hearing of this appeal, though in a 
large measure it is attributable to the 
exceptionally heavy record, and to the 
oiroumstanoe that it is an appeal from the 
judgment of a First Class Magistrate in 
a warrant case and not an appeal from the 
judgment of a Sessions Court, as is usually the 
case. 

After arguing the appeal on the merits 
as to the set of oharges connected with 
the balanoe sheet of 19x2, the Counsel for 
the appellants urged that the joinder of 
the oharges in the present case was contrary 
to the provisions of the Criminal Procedure 
Code, and that the whole trial was illegal. 
We have heard the learned Advocate- 
General as to the joinder of the oharges 
and the legality of the trial and as to the 
order to be made in the event of the trial 
being found to be illegal. The first four 
oharges against the two appellants framed 
by the trial Court relate to the balanoe- 
sheet for the year 1912, and the point of 
the charges is that the profit of 8s 33,179 
for the year 1912 is shown in that balance- 
sheet dishonestly with a view to induce 
the Directors to reoommend and the share¬ 
holders to sanction the declaration of a 
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dividend when in fact there was no profit, 
and farther that the two accused dishonestly 
received their respective dividends in con¬ 
nection with the shares held by them in 
this Company and the commission which 
would be due to them under the Articles 
of Association on the profits shown in that 
balance-sheet. That is the substance of 
the first four charges. It is not suggested 
that the joint trial of the accused in respect 
of these four oharges would be open to any 

objection, if there were no further independent 
obarge. 

The further obarge relates to the making 
of & f&lso balance-sheet for the year lyi3 f 
whioh is an offenoe punishable under seotion 
282 of the Indian Companies Act VII of 
1913, the balance sheet having been sub¬ 
mitted to the Directors and share holders 
after tbe 1st April 1914 when the Act 
came into force. The joint trial of the two 
aooused in respect of all these oharges oan 
be justified only if the acts attributed to 
the appellants can be reasonably held to 
form part of the same transaction. Under 
sections 235 and 239 of the Code of Criminal 
Procedure, the charges that oould be 
tried must arise out of acts committed 
in the same transaction or so connected 
together as to form the same trarsaotion. 

I do not think that seotion 234 of the 
Code has any application to tbe facts of 
this case. The trial Court has allowed 
the joinder of charges against the anoused 
in spite of the objection raised on their behalf 

and the question now is whether this joinder 
is legal. 

In my opinion the aots attributed to 
the aooused in respeot of the balance- 
sheet of 1912 are quite distinot and separate 
from tbe aots attributed to them in respeot 
of the balance-sheet of 1 913, and according 
to no possible meaning of the word 'transac¬ 
tion, oan it be said that these aots form 
part of the same transaction. The aots are 
quite separated in point of time; there ig, 
in my opinion, no continuity of action. The 
aots attributed to the aooused in respeot 
of the balance sheet of 1912 relate to the 
declaration of profits for the year in the 
balance sheet, while the aots attributed to 
the aooused in respeot of tho balance-sheet 

of 1913 relate to various items, detailed in 

tho obarge, which havo practically no 


connection with the profils of the year 
UlL and the declaration of tbe dividend 
find the oharging of the commission in respeot 
of that year. The inquiry relating to the 
question of profits in the year 1912 would 
be quite distinot and essentially different 
in its scope from the inquiry whioh would 
ave to be made with reference to the 
aots attributed to the aooused in respeot 
of the balance-sheet of 1913. Lastly, it 

cannot be said that there was any objeot 
common to these two sets of aots. As to 
the first set of charges the aooused are 
said to have shown the profits during tbe 
year 19i2 falsely in order to earn tbeir 
commission and the dividends on the shares. 
As to the other charge the objeot is said 
to be to conceal the true condition of the 
Company, in order to keep it going. Thus 
the objects are essentially different. The 
way in which the oharge in respeot of the 
alanoe sheet of 1913 has been explained by 
t e learned Acvooate-General with refereroe 
to the items of depreciation, reserve fund, 
and the unpaid dividend acoounts illustrates 
to my mind olearJy that tbe aots said to 
ave been done with reference to the 
oharge under seotion 282 of the Indian 
Companies Aot are entirely distinot and 
have reference solely to the balance-sheet 
of 19.3. It is true that the oharge under 
seotion 2t2 of the Indian Companies Aot 
as framed in the lower Court relates to 
many more items; aDd it may be that the 
general objeot of oonoealing the true con¬ 
dition of the Company was common to the 
preparation of the balance-sheets for various 
years, including the years 1912 and 1913. 
That in faot is the only ground upon 
whioh it is suggested that the several acts 
may be treated as constituting tbe same 
transaction. It is argued that during all 
the years of stress and difficulty the Agents 
of this Company tried to underestimate 
the losses and to overestimate the profits 
of the Company with a view to conceal 
the true state of the Company. Assuming 
that to be the general purpose underlying 
the preparation of these balance-sheets for 
many years, particularly the balance sheets 
for the years 1910 to 1913, I do not 
think that suoh a general purpose oan 
afford any justification for treating the 
different acts attributed (o the accused a3 
forming part of tho same transaction within 
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the meaning of sections 235 and 239 of the 
Code. Thus the joinder of the oharges is 
clearly contrary to the provisions of the 
Code: and it follows that the whole trial is 
illegal. 

The question then arises as to whether 
we should order a re trial of the aooused. I 
am clearly of opinion that in the interests of 
justice no re-trial is needed and that it would 
be proper to allow the proceedings to termi¬ 
nate at this stage. 

The prosecution are to a certain extent 
responsible for the joint trial on all thefe 
oharges. The original complaint contained 
allegations oovering all the chargee, and I 
do not find anything in the proceedings 
to show that the proseoution at any time 
attempted to make it clear to the trial 
Court that the joinder of oharges oould 
not well be justified. On the contrary the 
trial proceeded in ppite of the objection 
raised by the defence. Further the trial in 
this oase hap been much prolonged and, 
as the voluminous, needlessly voluminous, 
record of the 04Fe shows, undoubtedly very 
expensive to both the parties. Besides 
ihe oircumstanoes oonneoted with the 
oharge also suggest that there should be 
no further trial. The learned Advocate- 
General has pressed for a re trial in respeot 
of the oharge under seotion 28$ of the 
Indian Companies Aot relating to the balance- 
sheet of 1913 and as he explained the 
charge, no doubt, the re-trial would be much 
more limited in its scope than the trial 
whioh proceeded on the oharge as framed 
in the lower Court. The oharge under 
seotion 282 of the Indian Companies Aot 
as framed in the trial Court necessitated 
an inquiry into the accounts of the Com¬ 
pany ranging over a periot from 1894 to 
1913. It must be remembered that the acts 
attributed to the accused substantially relate 
to the year prior to the coming into foroe of 
the ne -v Companies Aot, and that the balance- 
sheet is to a certain extent the result of 
the accumulated errors of the past years 
arising out of a faulty method of keeping 
accounts and not the result of any dishonesty 
on the part of the accused. Treating the 
oharge under seotion 282 of the Indian 
Companies Aot as limited in the manner 
now suggested on behalf of the prosecution, 
1 do not think that the interests of lustioe 


demand that there should b? any further trial 
on that oharge. 

As regards the set of oharges relating to 
the balance-sheet of 1912 the learned Advo¬ 
cate- Gc*neral has fairly conceded that there 
need be no re trial. I do not think that any 
useful purpose could be served by ordering any 
further proceedings in connection with those 
oharges. 

0j these grounds I agree with the order 
proposed by ray learned brother. 

Accused acquitted. 


CALCUTTA HIGH COURT. 

Criminal Rev^lo^ No. 127 ok 1919. t 

March 27, 1919. 

Present: — Mo. Justice Riohardson and 
Justice Sir Asutosh Chandhuri, Kt. 
AF1RUDDI OHAKDAR and others — 
Aco jsed— Appellants 
versus 

EMPEROR —Respondent. 

Criminal Procedure Code (Act V of 1898J, ss. 297, 
298 —Jury trial—Charge to Jury-Judge, duty of— 
Criminal trial—Deiences, alternative, whether per. 

missible. 

In delivering a charge to a Jury care should bo 
taken to place the defence set up fairly before the 
Jury and to ensure that the Jury appreciate the issue 
or issues which they have to try. The charge should 
include the usual warning as to the duty of the Jury 
to the prosecution on the one hand and to the 
prisoner on the other, [p. 4o6, col. 2.J 

General rules as to the form a charge should take 
indicated, [p. 486, col. 2.J 

Where the Jury was not made fully acquainted with 
the nature of the case for the prosecution and the 
nature of the case for the defence: 

Held, that tho mode in which the cuse was placed 
before the Jury was defective and that the convictions 
of the accused in accordance with the verdict of 
the Jury and tho sentences passed upon them should 
bo set aside and the caso re-tried by another Judge, 
[p A8S, col. I; p. 489, col. 1.] 

It is not desirable that a Judge should resort to 
tho services of tho Public Prosecutor for the purpose 
of doliveriug his charge to tho Jury. [p. 438, col. 2.] 

It is opeu to an accused person to adopt a defence 
iu tho alternative, such as that lie was not present at 
tho occurrence and did not strike tho complainant but 
that if ho did strike him he acted in self-defence, 
[p 4.88, col. l.j 

Appaal against the order of the tteasiona 
Jadge, Faridpur, dated the 8th February 

1919. 
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FACT 8 appear from the judgment 

A K K f Chaudhnri (with hi m Moulvi 
A. K. Fazlul Huq and Baba Atindra Tsath 
i lukerjee), for the Appellants.—The whole 
oase teems with misdireotions. The oase is a 
very complicated one, with dispntes as regards 
possession of the lands in question. The 
earned Judge has dealt very summarily with 
the oase in his obarge to the Jury No 
body can understand what the oase is for 
the proseoution from his perusal of the charge 
The oharge must always be dear and ludd 
and place the case for the proseoution and 
the oase for the defenoe dearly before the 

V- b ! e tbem to indge faots. The 
whole thing depends upon the question of 

possession of the lands on which the 
corn was grown and out, but your Lord 
ships will see from the obarge the perfunc¬ 
tory way in wbioh he deals with this every 

Z 0 r to a 'he^t' OD T Th6 ° har8e ° a "”°‘ ba 

said to help the Jury in any way whinh 

nhi° a f ^ t0 ' THe 8tatemenfc of the common 
object is an essential element in a charge 

under section 149. Indian Penal Code. The 

he'matter Th E ° t 1 , fDlly ^altwiTh 
the matter. Then again the learned Judge’s 

statement of law with regard to the rff/ 

under section J24, Ind.An Pend'cot t 

efeotive. That there oould be the pl ea 
of private nefenoe in the alternative should 
have been emphasised by the learned Judge 

n his oharge And lastJy I complain avainst 

of tbeTubli P 86 8 . tak ' ,lg tbe as sistauoe 
of the Publio Proieoutor and an officer of the 

Court ,n preparing or explaining the oharge 

Babu ManmathaXath Mukerji , for Mr. Orr 

the ,be . Cr °wn.- It cannot be denied that 
the decision of the oase involve, a nice 
question of possession of the l anf J D • 

“ “»«»• .1 lb.J" d ,' 

the learned Judge s oharge is defective in 
that respect as also in respect of el 
statement of the law as regard* of * he 

324. Indian Penal Code. But I submit 
these are not misdirections so as to vitiate the 
.barge. The whole evidence was there befme* 

guilty 7 h6y br0agbt in 8 verdict of 
to * N ' Chaudhuri was n °‘ upon 

Compla Q inrr n,a ^ ***■ ^ tb * 

JUDGMENT. 

Richardson, J.—Tbe nine appellants were 
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tried by I he Sessions Jndge of Faridpnr 

and a Jury. The Jury found them all 

polity under section 148 of tbe Indian 

Penal Code, and also under section 304 

read with section 149. They further found 

tur of the appellants guilty of substantive 

offences under section 324. The Sessions 

Jodge accepted the verdict of the Jury a D d 

sentenced the appellants to various terms 

o imprisonment. The appeal is based on 

the ground of misdirection in the obarge 

elivered by I be learned Sessions Judge to 
the Jury. 

The first part of the charge deals at 
c ome little length with the difference 
between storirs which are wholly true, 
stories whioh are partly true and partly 
false and stories whioh are wholly false, 
No exception can be taken to this part 
of the obarge bnt it may be doubtful whether 
it gave the Jury very much assistance. 

We have no desire in this connection to 
lay down any preoise rule as to the form 
whioh a obarge should take. The form 
and contents of the oharge will vary, of 
course, with the oiroumstanoes of individual 
cases, with tbe nature of tbe evidenoe tbe 
Judge has to deal with and the mode in 
whioh the oase for the proseoution aod tbe 
case for the defence are conducted. General* 
ly speaking, however, it is usual to begin 
a oharge by settirg cut the offenoe or 
offences wbioh the prisoner is oharged 
with bavrng committed and explaining the 
law relating to those offences. Then the 
case for the prosecution and the case for 
the defence may be referred to, and suoh 
comments made on tbe evidenoe adduced 
on either side as tbe Sessions Judge may 
think it desirable cr useful to the Jury, 
to make, t'are should be taken to place 
the defence set up fairly before the Jury 
and to ensure that the Jury appreciate the 
issue or i.-sues whioh they have to try. 

The oharge should, of course, include the 
usual warning as to the duty of the Jury 
to tbe prosecution on the one band and to the 
prisoner on the other. Having said so much, 

I repeat that I by no means imply that a 
oharge must necessarily take one form rather 
than another. We should oertainly not have 
interfered in this oase merely on account 
of tbe order followed by the learned Judge 
in the remarks whioh he addressed to tbe 
Jury. 
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A great part of the diffioalty which we 
have experienced in this oase arises from 
the fact that there is no clear statement 
in the oharge as to the oase for the pro- 
seoution. In that respect the learned Vakil 
who has appeared for the Crown has 
rendered ns, as he nsually does, great 
assistance The oase for the prosecution as 
he stated it is as follows: — 

There are 3 plots of land bearing num¬ 
bers 340, 341 and 342. They lie contiguous 
to one another. In the settlement of the 
year 1315, plot No 340 was recorded in 
the name of Julmat, the father of the 
aooused Lokman, plot No. 341 in the name 
of the complainant Umarali and his 
brother, and plot No 342 in the name of 
Afiraddi, another of the aooused. The 
plot in the complainant’s name lies between 
the other two plots Apparently nothing 
happened till 1918. when a dispute arose 
between the oomplainanl’s party and the 
party of the aooused as to some of the 
lands oovered by plot No. 341. The com¬ 
plainant’s party informed the Sub Divisional 
Magistrate that there wad a dispute and 
applied for the demarcation of the land. 
An Amin was sent out and he apparently 
found that the 3 plots had been sub-divided 
and that several parties were in possession. 
He made his report to that effect. Subse¬ 
quently the oomplainant’s party oomplained 
that the party of the aooused had com¬ 
mitted mischief on land in possession of 
the complainant. The aooused also went 
before the Magistrate and moved him to 
take proceedings under section 107 of the 
Code of Criminal Procedure. An enquiry 
was made aod proceedings were in fact 
initiated under seotion 145 of the Code. 
That was the state of things at the time 
of the ooourrenoe whioh is the subject- 
matter of this oase. Undoubtedly there 
was an encounter between the two parties. 
On the side of the complainant’s party 
one man was killed and 4 men were serious 
ly injured. The proseoution alleged 
that on Sunday, the 21st July, the complain¬ 
ant and his party had out some jute on 
land comprised in plot No. 341. The 
aooused o*me to know of that and went 
about collecting lathials. On Monday the 
oomplainant’s party out more jute and the 
aooused came to the place in a body, consist- 
ipg of men variously ai med with lathis f 


spears and so forth. Those men fell upon 
the oomplainant’s party with the result 
whioh I have mentioned. Upon the oase 
so stated, the question of possession undoubt¬ 
edly arises, and one objection whioh, [ 
think, may be properly made to this 
oharge is that the learned Sessions .Judge 
has not dealt clearly with that question. 
What he said to the Jury is this:—“in 
order to deoide this oase if it is neoessary 
to see who gresv that crop you will oonsider 
that evidenoe, but you are to remember 
that the actual question you are sitting here 
to deoide is not ‘who grew this crop' 
but did these aooused do the things alleged 
against them in the oharges.” As to that 
it may bs that there is no actual error 
of law in the paseige quoted. But as it 
stands, what is said is neither lucid nor 
very helpful. 

As the learned Vakil for the Crown has 
put the oase before us to day, he has 
oonoeded that the evidence on this record 
on the question who was in actual pos¬ 
session of the land at or about the time 
of the ooourrenoe is so conflicting that it 
would be difficult for the Jury to come 
to any satisfactory oonolusion on the print. 
Then he says that the question of posses¬ 
sion does not very maoh matter, because, 
if the oase for the proseoution is believed 
that the principal acouse 1 collected lathials, 
went to the land, and assaulted the com¬ 
plainant and his party, they committed the 
offence of rioting inasmuoh as thoy had 
ample time to obtain the assistance of the 
authorities. It may bs so but so far as 
I can see, that was not how the oase 
wis laid before the Jury. It is very 
doubtful whether the Jury were sc instruct¬ 
ed that they were able to appreciate the 
considerations whioh arose in suoh a state 
of things and the defence whioh seems to have 
been made. 

It is perfe tly true that in the state¬ 
ments whic hey made when examined by 
the Court . oe appellants simply denied 
that they had gone to the land or had had 
anything to do with any riot. They were, 
however, represented by a learned Pleader at 
the trial and the cross-examination of the 
witnesses shows that at any rate ore "f the 
defenoee set up wa^ that the aooused were 
acting in the exercise cff ih© right of p?dvVe 
defence of proper‘y, 
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Hie gmlt of the aoouse:! had also to 
be considered with reference to the ooznann 
object alleged in the oharges. 

All we need say now, however, is that 
it does nor. appear to in that the Jnry 
were made fully acquainted with the nature 

* he Ci8e forth « Prosecution and the nature 

ot the case for the defeuoe. 

What l have said relate to the oharira 

uoder section 148 and to the other chargee 

m which section 149 of the Code is mention- 
ed 

There remains the charge against srms 
of the aoonsed under section 324. As to that 

Charge the Sessions Judge says this: "j e r- 

tain persons are charged with causing 
certain wounds. If y0 n find they gave 
those wounds, they oannot plead right of 
private defence because they have not 
admitted giving those wounds.” 

It is conceded and very properly con¬ 
ceded by the learned Vakil for the Crown 

that those words, as they stand, do not 
correctly represent the law. The Judge 
was entitled to tell the Jury that when 
a prisoner is obarged with wounding 
another, the burden of proving that the 
wound was infiioted in the exercise of 
the right of private defenoe lies on the 
prisoner Tne Judge might have gone 
farther _ and said that a plea in this 
form, 1 was not present ami did not 
strike the oomplamant but if I did strike 
him, I noted in self-defence,” is not very 

• ^ it is open to a 

prisoner to adopt such a defenoe iu the 

alternative, and if he oannot satisfy the 
Jury that he did not strike the com- 
plaiuant but oan satisfy them, either by 
the cross-examination of the complainant's 
witnesses or by adducing evidence on 
his own. behalf, that in striking the 
complainant he aoted in self-defence, then 
ne is entitled to an acquittal. 

In our opinion the mode in which this 
case w*s placed before .the .Tory i 9 de¬ 
fective an! the conviction of the appelliuts 
and the sentence passe! on them must 
be set aside. We consider that a fresh 

‘r‘ a . 1 ., sb ° ald , b ? held »nd it seems advisable 
that the trial s ionlJ be conducted by another 
Judge whs will come to the case with a 
fresh mini We accordingly direct that 

the oase be re-tried by the Additional 
Sessions Judge of Faridpur. 


I oannot leave this oase without making 
one or two observations as to comments 
“ ade at the Bar on the mode in which 
the Sessions Judge prepared and delivered 
bis charge. He tells us that he wrote 
one part, of it in English and obtained 
a Bengal! translation of that part from 
an officer of his Court. Another part was 
also written in English and a translation 
of that was obtained from the Public 
P/oseoutor. If the charge was to be de¬ 
livered in Bengali and the Sessions Judge 
was not himself sufficiently acquainted 
with that language to prepare the charge 
in Bengali himself, it was, in my opinion, 
open <o him to obtain suoh assistance as 
he required from the officer of his Court. 

It may be suggested, however, to the 
learned Sessions Judge tha', it is not 
desirable that he should have resort to 
the services of the Public Prosecutor for 
this purpose. The ram kinder of the charge, 
the Judge tells as, wa3 delivered in 
English and was translated sentence by 
sentence to the Jury by an officer of bis 
Court. If the Sessions Judge found a 
difficulty in addressing the Jary in Bsngali 
there wa®, as it seems lo ms, no alter¬ 
native open to him except to employ an 
interpreter, aod no valid exception to the 
proceedings oan ba taken on this ground. 

Cii4UD.sc ri, J. — I entirely agree. I should 
like to add that it was difficult for me 
to follow the oase from (be Judge’s charge. 

I did nrt understand the oase for the 
proseoution until the learned Vakil for 
the Crown placrd it before a*. The Jury 
may have found it more difficult to follow 
it, as the Judge’s charge wa9 delivered 
through interpreters. No doubt the Jury 
are responsible for their verdict and are 
the sole judges of fact-; but it is to be 
remembared that the Judge’s charge is 
not only for the purpose of stating the 
law and explaining it to them, but also 
of helping the Jury to find facts. He 
has to advse the Jury as to the logical bear¬ 
ing of the evidenoa admitted upon the 
mat‘ers to be found by them. He ought 
to d) that to limit the chances of error 
of the Jury. It is a privilege granted to 
Jadges of our Courts and a duty oast 
apon them. Tha learned Judge says that 
he- placad the evilsnes of tha witnenei 
before the Jury reminding them of th? 
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nature of the offenoe aud dealing with 
seme of the principal points,” That hardly 
helps us to understand the manner in 
which he did so. In a case of this 
oharaoter it is absolutely essential that 
the principal points should be dearly 
plaoed before the Jury and it should 
appear from the Judge’s charge that he 
did so. The law requires that in rioting 
oases, the common object should be dearly 
stated in the charge which the aooused 
have to meet. He should explain it in 
his oharge. Having regard to the large 
number of persons and plots of lands 
oonoemed in this oase, the different kinds 
of title whioh were apparently sot up and 
the question cf possession involved, the 
oase for the prosecution and the defence 
should have been set out in the Judge ’9 
oharge in greater detail, to enable us 
to judge whether the points requiring 
consideration had been dearly put before 
the Jury. Two points strike us as very 
important, namely, the point of time when 
the accused knew that their crops were 
going to be out, and whether they could 
have sought the assistance of the Police 
in time to prevent the alleged aggression, 
but there is hardly any indication in the 
oharge that these poiuts were put before 
the Jury. It is no use referring to oolour 
charts in dealing with evidence. They 
may confuse the Jury. I do not doubt 
that the learned Judge tried his very best 
to put the matters he considered neoessary 
before the Jury, but judging from the 
charge alone we oonsider it uusatisfaotory. 
It is inconvenient to have the charge 
delivered through interpreters. It may be 
worse than that. But upon the explana¬ 
tion given by the learned Judge that he 
oorreoted and supervised the interpretation, 
I do not think the manner in whioh the 
oharge was delivered in this case i9 open 
to serious objection. But for the reasons 
above given I agree in directing that a 
re trial be held by the Additional bessions 
Jadge of Faridpur. 

Re-trial ordered. 


BOMBAY HIGH COURT. 

Criminal Application for Revision No. 383 

ok 1918. 

January 24, 1919. 

Present :— Mr. Justice Heaton and 
Mr. Justice Shah. 

BEHRAMSHA RATANJI and another— 

Applicants 

versus 

EMPEROR —Opposite Party. 

Petroleum Act (VIII of 1899J, s. 15/1 —Storin 
petrol fn person not licensed to deni in petrol — 
Offe n ee — Abetment. 

The accused /I and B were the manager and 
servant of a firm holding a licenso for storing petrol, 
who undertook to receive and store petrol for C 
(also nn accused in the trial Court). Several drama 
of petrol wore consigned to the iirtn from various 
places l>v C and were received and stored by .4 and 
II. C had no license to deal in petrol and ho was 
convicted of importing, transporting and possessing 
petrol without a license. A and B were convicted 
for having abetted him. C appealed to the Sessions 
Judge and .1 and B moved the High Court: 

Held , that in storing the petrol the firm in no way 
infringed the law, as they were under no obligation 
to inquire whether or not C had received the petrol 
in a licensed or unlicensed way, and that, therefore, A 
and B had committed no offence [p. 4U9, cols. 1 & 2 ] 

Criminal application for revision from oon 
viotions and sentences passed by the City 
Magistrate, First Class, Ahmedabad. 

Mr. H. V. Divitia , for Aooused Nos. 2 
and 3. 

Mr. N. S. Patkar , Government Pleader, for 
the Crown. 

JUDGMENT. 

Heaton, J.—We are much obliged to the 
Government PJeader in this oase for the 
pains he has taken to make us acquainted 
wi h the proseoution view of the matter. 
He was not originally instructed to appear, 
but ti e Magistrate’s judgment presented 
so much difficulty to us that we asked 

him to look into the papers of the case and 
put before u9 the oa*e for the proseoution. 

That oa«e appears to be this: Aooused 
No. I, who is a trader in Ahmedabad, 

finding that the price of petrel bad risen 
in February 191b and being anxious to 

make a profit out of this rise in prioe, 
took to dealing in pe'rol. He had himself 
no license either for the import or tran <port 
or possession of patrol. So he entered 

into an arrangement with Ciraa Brother^, 
of whom aooused No. 2 is a represent itive, 
tha 1 . they were to receive for him qqd 
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store for him the petrol that was sent to 
Ahmedabad to his name. Thereafter he 
sold some petrol of his that was in the 
onstody or possession of Cama Brothers 
He also imported from Rajkot eleven drums 
whioh were gent covered by a railway 
reoeipt in the name of aooased No. l’g 
hrm which wag taken possession of in 
Ahmedabad and stored by Cama Brothers 
He also transported in a similar way a 
quantity of petrol from Ranpur to Ahmeda- 
bad It is quite immaterial for the purposes 
of the point which we have to consider 
to trouble either about the quantities or 
the dates. It suffices for our purpose to 
assume that the transport and import by 

accused N° 1 wa8 00D trary to the provisions 
. of the Petroleum Aot. 

All the three aooased were tried by the 
iMrst Class Magistrate in Ahmedabad, 
aooused No. 1 for the commission of the 
offences of transporting, importing and 
possessing without a license and aooused 
Noe. 2 and 3 for abetting him in so 
doing. They were all convicted. The 
eentenoe iiflioted on aooused No. 1 was an 
appealable sentence. He has appealed and 
his appeal is still pending before the 
cessions Judge of Ahmedabad. The 
sentences iiflioted on aooused Nos. 2 ard 
3 were not appealable. So they have 
applied to us in our revisioral capacity 
to Fet aside the sentences. 

We assume for the purposes of this oase 
that accused No. 1 has been rightly 
oorvioted, and we further assume tlat 
aooased Nos. 2 and 3 have done all the 
physioa 1 things which the prosecu-ion allege 
that the> have done. The case turns entirely 
on what was their intention. It would 
be a perfectly legitimate thing for Cama 
Brothers or any one else with a proper 
license to store petrol which had been 
sent to Ahmedabad in the Dame of and 
for the aooused No. 1, Cama Brothers 
had a proper lioense and in storing petrol 
they were not in any way whatever break- 
mg the law eo long as they did not 
eioeed the quantity whioh they were lioensed 
to store or possess. It is not alleged 
again!t them that they did eroeed this 
quantity. They «ere under no obligation 
to inquire whether aooused No 1 had 
received the petrol in a licensed or an 
Unlicensed way. That was no business of 


theirs any more than it was the business 
of the Railway Company, when they carried 
the patrol, as they did in this oase, to 
inquire whether the person transporting it 
had or had not the necessary lioense. On 
the faots alleged, moreover, it is quite 
to my thinking that we must assume 
that Cama Brothers were ignorant that the 
law was being deliberately broken and we 

must continue so to assume, unless definite 
oiroum3tanoes are established from whioh 
it must be reasonably inferred that Cama 
Brothers were in collusion with Parikh 
Brothers, i e., the firm of aooused No. 1; 
or at least that they knew that in storing 
aooused No. l’s petrol they were helping 
him to deal in petrol whioh he had obtained 
by illegal means, that ip, by importing 
or transporting without a lioense. The 
only particular reason whioh is given for 
inferring that Cama Brothers were colluding 
with Parikh Brothers and did know that 
the petrol was obtained by methods 
deliberately contrary to the provisions of 
the law, is that they have not given an 
entirely frank aooount of their part in 
the affair. It may be that they have not, 
though on the Magistrate’s judgment I 
am Dot sure that even that can be said. 
Unfortunately when matters oome before a 
Magistrate, it very commonly happens 
that people do not give a frank explanation 
of the oiroumstaDoes although the true circum- 
stances may be, as far as they are concerned, 
perfectly innocent. So it seems to me 
that there are not any circumstances proved 
whioh do definitely suggest that Cama 
Brothers were aoting in collusion with 
aooused No. 1 for the purpose of evading 
the law. Indeed, if I had to conjecture 
one way or the other, I should be disposed 
to conjecture that they were not conscious 
that the law was being intentionally evaded. 

I think the Magistrate has in some way 
been misled by the idea that there was 
something fraudulent in the oase. Now 
there was nothing at all which was fraudu¬ 
lent in the ordinary spdso of that word. 
Aooused No. 1 may have been guilty of 
importing and transporting petroleum without 
a license and he may have been very 
properly convicted (As to that we do not 
express any opinion whatever.) But so 
far as the evidence disoloses the circa in¬ 
stances, he did not apt in aDy franoulpnt 
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way. He acted perfectly openly. Not so 
mooh as if trying to evade the law 
clandestinely but as if openly defying the 
law. For he had the petroleum sent by 
railway, covered by a railway receipt in 
his own name, so that everything which 
it was necessary to discover as against 
him wat made patent. If once this idea of 
fraud, of something clandestine or deceitful, 
is eliminated, and I think it must be 
eliminated in this oase, there really remains 
no reason that I can see for supposing 
that Cama Brothers were acting in any¬ 
thing but a perfectly straightforward, 
natural and businesslike way. I do not 
wish to be understood to suppose that 
beoause a man ha* acted openly and not 
fraudulently, he may not have acted 
contrary to the law. I am assuming that 
accused No. 1 did act contrary to the law 
and that he has been rightly aonvioted. 

The case is, if anything, even weaker 
on the point of possession than it is in 
the matter of transport and import. It is 
said that aooused No. 1 was for the 
purpose of the Act in possession of the 
petroleum whioh was actually on the 
premises of and under the control of Cama 
Brothers, who have a license. I will not 
say anything as to whether in such 
oiroumstanoes accused No. 1 could be rightly 
oonv oted of possession, beoause that is 
a point for the Saseions Judge of Ahmeda- 
bad to deoide. But it seems to me that 
by no stretoh of ingenuity can Cama 
Brothers be said to have abatted aooused 
No. 1 in being in possession against the 
law of this petroleum unless, of ocurse, 
it were clearly e^tiblishel that there was a 
oo ispiraoy between Cama Brothers and 
accused No. 1 for thepurpiseof evading 
the law. As l have already explained, such 
a conspiracy is not suggested by the evi¬ 
dence aud oircurastan ^es of the case. Even 
if it were, I should sMll ba very doubtful 
whether Oami Brothers ooold be said to abet 
the unlawful possession by aooused No l of 
petrol. 

I have dealt with the case at quite 
considerable length, beoause it seems to 
me to be a oise of some impertanoe. I 
think the Magistrate has so used the law, 
in this oasp, as to shew that there is a 
very real danger that perfectly legitimate 
business operations may be obstructed and 


rendered difficult by applying a law like the 
Petroleum Act w ith a stringency that was never 
intended. I think tl at when assumptions are 
made, in what appear to be ordinary business 
transactions, that there is an intention 
to defeat the law, those assumptions need 
to be based on something substantial. If 
too readily made, they will have the effect of 
impeding perfectly legitimate business. 

I think, therefore, that in the case of these 
two applicants, Behramsba Ratanii aooused 
No 2 and Vanmali Devohand aooused No. 3, the 
oonviotions must be set aside and the fines, if 
paid, refunded 

Sn%H, J.—I agree. 

Convictions set aside. 


PATN V HIGH COURT. 
Criminal Rsfe^esC* No. 3d ok 1919. 

June 20, 19*9. 

[resent :—Mr Justice Atkint-on. 
EMPEROR - Petitioner 


versus 

NASD KISHORE PRASAD— Opfo ite 

P, r iv. 

Criminal Procedure Code (Act V of 139^, s. 403— 
Acquittal on charge of cheating—Trial on charge o) 
falsification of account* on same record, legality of— 

Penal Code (Act XLV of I860;, ss. 4*0, 4773. 


Two persons AR. and NK. were convicted, the 
former under section 420 and the latter under sec- 
tions 420/109 of the Penal Code. They appealed, and 
X K was acquitted. AR. moved tho High Court 
in revision, which held that the conviction should 
lmve been under section 477A of the Penal Code 
and directed the Magistrate to commit the case to 
the Court of Session under that section Tho 
Magistrate issued a notice to both AR and NK. 
requiring their attendance before him to show cause 
why they should not be committed to tho Court of 
Session NK. protested, relying on tho fact that he 
had been acquitted by the Sessions Judge and that 
until such acquittal was set aside, tho Magistrate 
could not commit him again, on tho record of the 
proceedings as they then stood to take h.s trm 
for an offence under section 47/A of the Penal 
Code The Magistrate, however, expressed his 
intention of committing both accused to the 
Sessions. NK. then moved the Sessions Judge to 
set aside the Magistrate’s order m so far as it affected 
his'eommitment. The Sessions Judge referred the 
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VV ufld ty >K aS l ° the 

nuder section 420 of°the Tcnal° c”? as ,lis acquittal 
porly tried again, upon th. «*Ld1s° b ?- 

Crown wished to proceed aad , that lf the 

so in a proper manner and °1, T a a „n" n ’ 1167 "‘ Ust d ° 
-d not upon the original. 777 . 


Criminal referenoe by the Sessions 
Patna, dated the 24/2Gth May 1919, 88 ' 

PACTS appear from the following refer 
enee made by the Sessions Judge of Patna -1' 
p L"der section 438, Criminal Procedure 
th 6 ' 1 . he 1 r . ewith tra osmit the reoord of 

the Hi'h'c y t n °'l d ‘i° aEe ‘° be Iaid before 
the H,gh Court with the following reporli- 

' 1 ’ A bne f analysis of the case. 

«o *■«* 

bafore the Deputy Magistrate 

the first under section 120, Indian Penal 

7 a- ' n nd fc . he 9eoond under section -}20 / i09 
Indian Penal Code, with cheating and abet 

menli of obeatim? TK«rr na aDot * 

the Deputy £ £ TuT 0 °o DV; ° ted 7 

while the conviction of ’ AWul RanT ’ 
upheld, the oonviction ofNand *'£ 8 h™ 
Prasad was set aside on th* -7 ° 

Appellate Conrt holding that theoast 
jurisdieLn of’‘the" Deputy “KSVS 

^‘^e^J^d^is- 

C W o e d:, ^"nor^n 47 ^’ ^ 

Ho e n'br r j °/ th6 D 7 aty “•«K n " e TI }l 

oon ble Judges, therefore, sat asido fh! 
DeTntvM senf9noe and directed the 

Deputy Magistrate to oommit th a oass ti 

the Court of Session. A notioe was there 

on POD Cd V lie b h y ‘'p D ? Dt7 Magistrate 

Abdul Ran^ - a,ad W8l ‘ “P70 
a.Dan 1 Kauf requiring him fn 

let April 1919 The „Jin PPeir 00 

and prayed to be discharged but th» n . 
Magistrate ordered that the 7°^ 

“.. p„„„, „ , , ,, 

s,r z ? :,s 

‘2. The order recommended for revision. 

The order requiring the petitioner to 
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* Emperor y. Nand Kishore P~^d % 


lZ7s™l e » -~d 

of this n he TT" S 7° n Wkich in ^ opinion 

f Its Court the order should be reversed. 

fhe petitioner was tried cn certain 

thn 8 W9 h - r tim ‘ 420 read with 

n 109, whioh pntna facie the Depntv 
Mag.strate of Bankipor was competent to 

fho’r * Wa * 9 a0QU,tted on the merits by 

him end d ° £ AppeaI apd ‘be case against 

stands fnd n " ■ That ao< > ni ‘‘ a ' •«« 
s ands and there ,s nothing on the face 

Nand VT p 9h r ‘ bat tbe frial ° f 

tion kishore Prasad was without jurisdic 

ed onlJ t °e r R der ° f ‘ he Hi * h Conr ‘ «!•*■ 
only (o the oase against Abdul Rauf 

fact W 717 b0 inferred from ‘be mere 

held to h - tr ' al ° f Abdnl Rauf waa 

Nand V ,, mOOmP0ten ‘ tha ‘ the ‘ rial ef 
Naud Kishore Prasad was incompetent 

also. The order of the High Court cannot 

be read as affecting Nand Kishore Prasad, 

hat Cnn 7 u,l Umm0ned ,0 appear before 

sit; n io 7 h - 8 ■° rder waa P a3 *« d under 

section 4 39 Criminal Procedure Code, and 

sub-section 2 of that section lays down that 
no order under this section shall be made 
to the pretudice of the accused until he 
has bad an opportunity of being heard 
either personally or by Pleader in his own 
defenoe It ls obvious, therefore, that 
the order passed by the High Court did 
not extend to the oase of Nand Kishore 

rasad nor has his aoquittal been affeoted.” 

The order of the H.gh Conrt (Mr. Justice 
7? and Mr Justice Jwala Prasad), da-ed 

d March 1319, referred to in this referenoe 
was as follows: — 

Rob J.— It seems to ns olear that the 

real offenoes committed in this oase were 

under section 477A, Indian Penal Code, 

not within the oognizanoe of the Conrt of 

U0 Puty Magistrate notwithstanding his 

attempt to minimise them. We set aside 

the conviction and sentence and direct the 

Deputy Magistrate to commit the oase to 

the Court of Session It will be open to 

ne sessions Judge either to try the oase 

.self or to make it over to the Assistant 
» estions Judge. 

We invite the attention of the Court 
whioh will try these oases to the faot that 
there is considerable authority for the pro¬ 
position that where the falsifying of an 

Moount has resulted ip the aonuqission o( 
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the minor offence of oheating, not more 
than (ne charge should be investigated at 
one trial. 

The accused will remain on bail to the 
satisfaction of the Distriot Magistrate 
pending the decision of the oase in the 
Sessions Court. 

Jwala Prasad, J.—I agree. 

Tho Government Advocate, for the Crown. 

Messrs. Manuk and Nageshwar Prasad 
Sahay , for the Opposite Party. 

JU DGMENT.—This criminal revision 
comes before me upon a reference made by 
the learned Sessions Judge of Patna. 

It would appear that two pereons were 
oharged with an offence under 6ectiou 420 of 
the Indian Penal Code. Abdul Rauf was the 
principal offender; and Nand Kishore was 
oharged with being an abettor, and with 
having committed an offeDoe under seotion 
4*20 read with seotion 109 of the Indian 
Penal Code. The charge preferred under 
seotion 420 was cognizable and triable by the 
Deputy Magistrate. 

The Deputy Magistrate convicted both the 
aooused; and from this oonviotion there was 
an appeal to the learned Sessions Judge of 
Patna. 

Upon the hearing of the appeal the learn¬ 
ed Judge affirmed the ooDvioticn as against 
Abdul Rauf, and acquitted his oo accused 
Nand Kishore, holding that there was no 
evidence before him upon which he oould 
properly hold that Nand Kishore aided and 
abetted Abdul Rauf in committing the act 
of oheating that was alleged against him by 
the prosecution. 

Abdul Rauf maintained assiduously before 
the learned Sessions Judge that the oase 
against him was one not properly triable 
under seotion 420 of the Indian Penal Code, 
but that he should have been oharged and 
tried for an offence under seotion 477A, 
Indian Penal Code. 

The prosecution contended that the oharge 
preferred against Abdul Rauf under seotion 
4Z0 was correct in form and should be main¬ 
tained. 

Tho Crown took no steps whatsoever to 
impeaoh the validity of the aoquittal of Nand 
Kishore pronounoed by the learned Sessions 
Judge. 

Abdul Rauf applied to the High Court 
Ugainet the ordor of conviction by tho loarned 
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Sessions Judge of Patna, and oontonded that 
his oonviotion under seotion 420 of the 
Indian Penal Code was improper; and that 
he ought to have been oonvioted, having 
regard to the faots of the oase preferred 
against him, of an offence under seotion 477A 
of the Indian Penal Code 

A Division Bench of this Court, presided 
over by Mr. Justioe Roe and Mr. Justice 
Jwala Prasad, held that the contention of 
Abdul Rauf was correct md accordingly they 
set aside the conviction of Abdul Rauf under 
section 420 of the Indian Penal Code, and 
directed that he should be committed to tho 
Sessions for trial for an offence under seotion 
4?7A, Indian Penal Code. Nand Kishore 
was not represented, nor did he appear on 
the hearing of the application in revision 
presented to the High Court by Abdul Rauf. 

The original oase against Abdul Rauf, 
owing to the order of the High Court, was 
returned to the Deputy Magistrate for com¬ 
mitment to the Sessions. 

I should observe that the High Court’s 
judgment and order is absolutely silent with 
regard to the aoquittal of Nand Kishore. 
Nor did the High Court take any steps to 
summon Nand Kishore before it with a view 
of setting aside the aoquittal which had been 
pronounoed in his favour. I, therefore, take 
it that the High Court never had present to 
its mind the oase of Nand Kishore. 

Upon the record of the oase being returned 
to the Deputy Magistrate for commitment, 
the Deputy Magistrate served notice upon 
Nand Kishore, dated the 1st April 1919, 
requiring him to show oause why he should 
not be committed for trial to the Sessions 
jointly with Abdul Rauf for an offenoe under 
seotion 477A of the Indian Penal Code, 
Nand Kishore filed a petition byway of oause, 
relying strongly on the faot that he had been 
acquitted by the learned Sessions Judge of 
the offenoe preferred against him under seo¬ 
tion 420. and that until such aoquittal was 
set aside the Deputy Magistrate oould not 
commit him again on the record of the pro¬ 
ceedings as they then stood to take his trial 
for an offenoe under seotion 477 of the Indian 
Penal Code. 

The Deputy Magistrate, judging from his 
order, dated the 15th of April 1919, whioh 
was passed after the petitioner’s petition of 
oause was filed, was of opinion that ho was 
bound, having regard to the order of the High- 
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a C ,? ar ‘- DOt ° Dly AbdnI Raaf . bat 

also Nand Kishore to the Sessions, to stand 

their trial £ or an offenoe ander section 477A 

witboat ln aDy way _ go fap aa 

Kishore was concerned,hearing any additional 

evidence which would warrant the inference 
that he was guilty of an offence within the 
meaning of that section. 

The iearned Deputy Magistrate expresses 
his intention of committing both the accnsed 
to the Sessions to stand their trial for an 

offenoe under section 477A, Indian Penal 
Code, on the I 5th of April 1919. 

Thereupon Nand Kishore applied to the 
learned Sessions Judge to eet aside the 
order of the learned Depnty Magistrate in 
so far as it affected his commitment for an 
offence nnder section 4i7A, Indian Penal 

The learned Jndge felt, and I think 
rightly felt, that so long as the acquittal 
nnder section 420 of the Indian Penal 
Code stood as against Nand Kishore he 
could not properly be tried again, upon 
the record as it then stood, charged with 
an offenoe under section 477, and accordingly 
the earned Judge referred the case to this 

nrie? f r t k' re J° D9 W ' th r68ard tothe P™ 
priety of the order passed by the Deputy 

Magistrate, dated the 15th April 1919 
I am satisfied that the Deputy ' Magis- 

Of the nr tt H "'T l“ b ° lding tbat by virtue 

of the order made by the High Court he 
was bound to commit Abdul Rauf and 
Nand Kishore jointly for having committed 

Penal Code 0 ^ 86 4??A of the Indian 

r JL ° r may D0t be open to the 
Crown to prooeed against Nand Kishore 

for an offenoe ander section 477A, Indian 

Penal Code, but if they do so they must 

do so in a proper manner and by a 

separate proceeding, and not upon the original 

Koord as it at present stands. The 

Government Advocate virtually admits this 
contention. 

Therefore, I intend to set aside the 

in i °L T Ded Deputy Magistrate, 
in so far as it expresses an intention 

to commit Nand K.shore to the 

Sessions to be tried for an offence under 

section 477A read in oonjnnotion with 

seotion 109 of the Indian Penal Code. 

to . ar «" men *\ have been addressed 

to me as to the right of the Crown to 


nend D ?T 8 ‘ Nand JKisbor6 '"de- 

pendently 0 f the order of this Court made 

application of Abdul Rauf and 
notwithstanding his acquittal by the learned 
Sessions Judge. I do not intend to discuss 
or consider the arguments addressed to 
y the learned Government Advocate, 
hey are, in my opinion, immaterial for the 
purpose of determining the short point 
referred to me by the learned Sessions Judge 
Patna. It will be sufficient to oonsider the 
elaborate arguments of the learned Govern- 
ment Advocate, should any point arise, at a 
ater stage which may require more properly 
mr consideration. But at present, I am 
satisfied that it was not the intention of 
;P 6 Court, nor was it possible for 

1 ^- 8 , >g *° direot a proseoution of 

n . Kishore, having regard to the 
aoquittal that had been pronounced in his 
favour, until at least the High Court 
had heard Nand Kishore in bis own 
defenoe, and had satisfied itself that 
6 ^ a °d should be proseouted for 

Code 006 Dnder 880t,0n 477A ' IndiaD Penal 

Accordingly I hold that (he order of 
the learned Deputy Magistrate, Mr. Sircar, 
dated the 15th April ly| 9 , qua Nand 

■ !. lm P r °P 0r > and that he has no 

right nnder the ciroumstanoes of this oase 
to commit Nand Kishore for trial for an 

offence under seotion 477A of the Indian 
Penal Code. 

Answer accordingly. 


PaTNA HIGH COURT. 

Criminal Revision No. 154 cf 1919. 

Jane 12, 1919. 

Present:—Mr. Jastioe Mulliok and Mr. Justice 

Jwala Prasad. 

JADUBAR SINGH —Petitioner 

versus 

EMPEROR— Opposite Party. 

ie,uzl Code (Act XLV of I860), 5 . 14,7-Rioting - 
is o mm on object — Evidence — Frooj. 


The alleged common object of an assembly which 
renders it unlawful must ba established by evidence; 
it is uot a matter that can be inferred. 
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QOVIKD V. EMPEROR. 

In the absence of a clear finding as to how a fight 
originated, a conviction for rioting cannot be main¬ 
tained. 

Criminal revision against the order of 
the Judicial Commissioner, Chota Nagpur. 
Messrs. S. Sinha and Rajendta 1 rasad , 

for the Petitioner. 

JUDGMENT. 

Mollick, J.—The petitioner Jadubar Singh 
has been sentenced to rigorous imprison¬ 
ment for six months for an offence under 
section 147, Indian Penal Code, in respect of 
a field oalled Suarmara. 

The petitioner and his cousin Ram Singh 
arj in dispute about this land and it 
appears that on the day of the ooourrenoe 
each, with a party numbering seven or 
eight, went upon the land and a fight took 
place. 

The finding in thi3 case is that Jadubar 
was entitled to joint possession with Ram 
Singh in equal proportions and that on 
the day of the ooourrenoe he went to out the 
dried up paddy, whioh was then upon the 
land. It is found that both parties had 
sowed the land jointly but on account of 
the dispute the paddy was not watered 
and that, therefore, it had become dry and 
useless. There can be no doubt, however, 
that Jadubar had a right to out half that 
paddy. The Polioe appear to have sent 
up both parties for rioting and both 
parties were convicted by the Magistrate. 

In regard to Jadubar’s party the learned 
Judicial Commissioner finds that though 
the claim set up in the trial Court to a 
right to the whole field is false, they had a 
joint right to out the paddy. But the learned 
Judicial Commissioner thinks that, as it 
was their intention to assert a right to 
the whole field and to exolude Ram Singh, 
the common objeot of the assembly was 
unlawful and that in causing hurt in 
prosecution of that common objeot the 
offenoe of rioting was committed. 

Now the finding as to the common objeot 
must be supported by evidenoe. Beyond 
the defence set up at the trial there 
appears to be no evidenoe that the objeot 
of Jadubar’s party in going upon the field 
was to do more than out their share of 
the produce. It would have been possible . 
from the acts of Jadubar and his party, 
when Ram Singh’s party arrived, to draw 
the conclusion that their objeot was some¬ 


thing more than to assert their undoubted 
title to half the land; but neither the 
first Court nor the learned Judioial 
Commissioner has been able to oome to 
any finding as to what took place when 
Ram Singh arrived and who began the 
fight. If Ham Singh began the fight while 
Jadubar’s party were peacefully employed, 
there could clearly be no ground for hold¬ 
ing Jadubar’s party guilty of the offenoe 
of riotiDg. They had a right in that oase 
to use appropriate force for the purpose 
of repelling the attack; and in the absence 
of any clear finding as to how the fight 
originated, it is impossible to support the 
conviction and sentence. 

The result is that the oonviotion and 
sentence are set aside and the petitioner 
released from bail. 

Jwaia Prasad, J.— 1 agree. 

Conviction and sentence set aside. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 9 of 1917. 

Maroh 12, 19i7. 

Present : — Mr. Mittra, A. J. C. 
GOVIND—Applicant 

versus 

EMPEROR— Opposite Priy. 

Police Act (V of I860, s. 64—“ Causes ”, meaning of 
— C. P. Municipal Act (XVI of \90%J, s. 1 10 — Act 
complained of under s 64, Police Act, also offence under 
s. 110, C. P. Municipal Act—Conviction under Police 
Act, legality of — Revision—Interpretation of Statutes — 
Court, whether can consider policy underlying enactment. 

The word “causes,” as used in sectiou 34 of the 
Police Act, is not a word of art but a word used in 
ordinary English, meaning “allows to exist.” [p. 496, 
col. 2.] 

A conviction for an offenco under section 34 of 
the Police Act is not illegal merely because the act 
complained of also constitutes a breach of section 
110 of the C. P. Municipal Act, and as such is 
punishable under that Act as well, [p ,496, eol. 1.] 

Obiter .— A Court of revision is not concerned with 
the policy underlying a legislative enactment, it is 
only concerned with the legality of the proceedings 
sought to be revised, [p. 496, col. 1.] 
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Criminal revision against the order of the 
Sub Divisional Magistrate, Chhindwara. 

Messrs Atmaram Bhagwant and D. W 
KathaU , for the Appncant. 

ORDER.-The applicant has been eon- 
vioted of an offence under eeotirn 34 of the 
Pohoe Act and fined Rs. 20. Section 34 
of the Pohoe Aot, fifth clause, runs as 

follows: Any person who throws or lays down 

any dirt, filtb, rubbish or any atones or 
building materials; or who constructs 
any oow-shed, stable, or the like; or who 
causes any offensive matter to run from 
any house, faotory, dung-heap, or the like.” 

The Civil Surgeon noticed in the course 
of his inspection filth from the applicant’s 
latrine Bowing on the road. What was 

tat r 80 t°h f th, ’g ha9 D0t bein °] 0ar ly 

stated m the judgment, nor anywhere on 
the record. Iron, a note sent by the 
trying Magistrate through the Distfiot 
Magistrate it would appear that the cause 
of the offensive matter running out of the 
house was a bad state of repairs of the 
outlet, which has since been put in proper 

, It; 18 oontended before me that there 
should have been a prosecution not under 
the Police Act, but under the Central 
Provinces Municipal Act, the terms of which 
are said to be much wider than those of the 
Police Act Section 110 of the Municipal 
Aot says: Whoever, without the written 
permission of the Committee, causes or 
allows the water of any sink, sewer or 
oess pool, cr any other offensive matter, to 

Vw 1 1 • any street or 

public place or into any sewer or drain 

not set apart for the purpose, shall be panish- 

able with fine which may extend to twenty 
rupees.” • * 

It 18 also rightly pointed out that such a 
prosecution could only have been at the 
instance of an officer authorized by the 
Mumoipal Committee, and such an offence 
would have been oompoundable. 

Reference has also been made to certain 

Connin' 9 a , D3W6ra u iD the Legislative 

Coune, regarding the policy of prosecutions 

Commitf h t h9 T a ^ 8 ° f the Nlnnioipal 
Committee, but as a Judge I am not concerned 

with any question of policy, but only with the 
revised^ ^ pr00eed, ' D88 s °“8ht to be 


If the Municipal Act had been a contem. 

re A 6 *’ in8 / 6ad ° f b °"'« - Act passed 

have b/en r 06 ^ 7 af * erwar ds, I should 

Have been inclined to acoept the applicant’s 

fuggestion that there is a difference between 

a mania /“g ° Wa '” In ordinar y English, 

man is .a'd o cause a thing if be allows 

‘ . ex,8t ' c T he word “causes” is not a 

Ihows tl ; beo *' ,on 268 of the Penal Code 
shows that a person may be guilty of a 

aif .dwT 5 *"- 6 • ty reaE ° D of an aot or 

*“ . legal 0 “ ,ea| oo. The offence in this 

thlpor" 6 ^ Pn n 10 nnisaE0e Provided for be 

reason o' e ' e ° D th ' S groand 1 8 -e no 

reason for interference. 

bee T n he h n 0 K 0 7 l ’ 0ti0n ^ " 0t to 

local upon anything observed at the 

given >n Pe th ,0n ’ ^ m? P ° n fche evidenoe 
on thA 0ase ‘ ^ ooa * inspection, 

° J he U °1 ? r 7 • di8o] osed that proper 

latrlnT had a 66 " made t0 the outlet of the 
had non ° \ er word<, » ^ a<: nuisance 

accuspl f8 , Ct 80 far fa vourable to the 

the evid b *L d0GS Dot *. how ever, discredit 

Dr • e l°+ at the nuisance did exist on a 
previoo3 date. 

ur^d° a f d d ^ e8 8eem to have keen 
d d n 7 the Conrt below. The applicant 

Munin.' 0 re 8 * 7 , t,lat be re P or ted to the 
Innioipel.ty about the dereliotion of duty 

If bo ^ ar j ^ uni °jpal scavengers, 

takpn l a *i °, ne S °’ ^ m '8bt have been 

S 5 & 2 * 

8ee reasoD to interfere with the 
missed 06 * ^ be app ^ Ioa ^ 10D ,8 » therefore, dis- 


Application dismissed. 
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MUNAtUK ZEJM1MDAKY CO., LTD. V. UMA CdAKAN 

PRIVY COUNCIL. 

Appeal from the Calcutta High Court. 

June X, 1919. 

Present : — Viscount Cave, Lord Phillimore, 

Sir John Edge and Mr. Ameer Ali. 

The MIDNAPUR ZEMINDARY 
COMPANY, Ltd.— Pl.intiffs — Appellants 

versus 

UMA CHARAN MaNDAL and others— 

DcPiS'DA 'T-» - RESPONDENTS. 

Appeal , second—Findings of fact on first appeal , 
finality of—High Court, power of interference of. 

The High Courts in India are not entitled in a 
second appeal to go behind the findings of fact of 
the first Appellate Court, unless such findings 
result from the misconstruction of a document or the 
misapplication of law or procedure, fp 5C0, col. 2.] 

Consolidated appeals from twenty deorees 
of the Calcutta High Court (Justios Sir 
Asutosh Mookerjee and Mr. .lustioe Beach- 
oroft), dated the 1st June 1914 and report¬ 
ed as 26 Ind. Cas. 182, rever-ing in second 
appeal decrees, dated the 30th September and 
30th November 1910, of the District Judge, 
Manbhum. 

FACTS.—The appellants sued claiming 
that they were purchasers of an uuder tenure 
sold for arrears of rent under Bengal Act 
VIII of 1865, and, therefore, entitled under 
section 16 of the Aot to avoid the 
inoumbranoes held by the defendants re¬ 
spondents. 

The defendants-respondents pleaded inter 
alia that the Court-sale at which plaintiffs 
purchased was really a private sals and was 
a collusive and fraudulent devio 3 and that 
plaintiffs were, therefore, not entitled to the 
benefit of the Aot. 

The Subordinate -Judge of Purulia, who 
tried the oase fixed among others the fallow¬ 
ing issue:— 

7. Were the rent decree and sale in 
execution of the same fraudulent, oollusive 
and illegalf” 

Both parties adduoed evidence and the 
Subordinate Judge found this issue in 
plaintiffs’ favour. His judgment on the 
point is oited at length by their Lordships. 
It was affirmed in appeal by the Distriot 
Judge of Manbhum. 

The proceedings on second appeal are 
reported at 26 Ind. Cas. 82; 19 C. W. N. 270. 
The High Court held that the circumstances 
under which the publij sale was brought 
about and took plaoe established that the 

32 
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sale in reality was a private sale, and 
that plaintiffs were not entitled to avoid 
the inoumbranoes. The material part of 
their judgment is oited by their Lordships. 
They dismissed plaintiffs’ suit, whioh the 
lower Courts had deoreed. 

Hence this appeal. 

Mr. De Gruyther , K. G., and Sir IK. Garth, 
K. G., for the Appellants, submitted that the 
High Court had no jurisdiction in second 
appeal to go behind the findings of faot 
at whioh the Distriot Judge had arrived. 
Durqa Ghowdhrani v. Jewahir Singh Ohowdhri 

(U- 

The two lower Courts concurrently 
found on the evidence that the sale was 
neither collusive nor fraudulent, that it 
was a public sale regularly held, and that 
defendants had notioe of it. There was 
no evidence whatever of any fraud on 
the part of the plaintiff Company. 

Mr. Dube, for the Respondents, submitted 
that the question whether the sale was 
collusive and fraudulent was a mixed question 
of law and faot. There was sufficient 
evidenoe from whioh the High Court oould 
infer that the sale was really a private 
one. The Distriot Judge found that “this 
arrangement undoubtedly existed between 
the Raja and Jibau Babu, viz,, that the 
Company should bid up to Rs. 40,000 and 
that the Raja should allow the sale to 
proceed.” From that finding and others 

the High Court was competent in second 

appeal to draw the inference of fraud. 

Such an inference is one of» law. Ramgopal 
v. Shamskhaton (2). 

Mr. De Gruyther , K.C., replied. 

JUDGMENT. 

Sir John Edge. —These are consolidated ap¬ 
peals from twenty decrees, dated the 1st 
June 1914, of the High Court at Calcutta 
whioh reversed deorees, dated the 30th 
September and the 30th November 1910, 
of the District. Judge of Manbhum, whioh 
had affirmed deorees, dated the 2lst March 
1910, of the Subordinate Judge of Purulia. 
The deorees of the High Court whioh are 
the subject of these consolidated appeals 
dismissed the suits, whioh were suits for a 
declaration of title and for khas possession by 

(1) 17 I. A. 122; 18 C. 23; 5 Sar. P. C. J. 560; 9 Ind. 
Dec. (N. s.) 16 (P. C.). 

\2) 19 1. A. 228; 20 C. 93; 6 Sar. P. C. J. 217; 17 
Ind. Jur. 38; 10 Ind. Deo. (n. b ) 63 (P. C.). 
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the eviction of the defendants from lands held 
by them severally in Pergannah Barababhum 
and for fluoh other reiiets as the plaintiffs 
might be entitled to. 

Tbe plaintiffs’ oase was that they were 
anooeseors m title of Robert Watson & Co. 
who, on tbe 8th Maroh 1885, obtained a 
patnt lease, whioh moluded the lands in 
question, from Rajah Rrajakishore Singh, 
tbe then /smir.dar. Mr. hi. Mathewson, in 
whom were then vested the rights of Robert 

& T Co ' “” der ‘be POtni lease, on 
the 25th June 1906, oonveyed all his rights 

in the patm taluk to the plaintiffs. Under 

the patm tenure there was an old under- 

tenure held by one Sbarup Ganjan Singh 

r R h r„ ,ot r s v t , herein waq p Qr ° ha ^d ; n 

; by Rajah Jagabandhu Singh at a sale 
U1 execution of a decree against Sharup 
Ganjan Singh. Rajah Jagabandhu Singh, 
made default in payment of rent due by 

19j 8 ti P . ".‘ff 8 ’ a u d ° n the 19th Aa * u9t 
rV « l?n " 8 ” btained a ^oree for 

Rs. lOi-ld 0 and on the 7th December 1908 
the under tenure of Rajah Jagabandhu Singh 

of 18 ,D q I ne8ti0D in execution 

of that decree of tbe 19th August 1908, 

f ici c a C ° Hrt Sa 6 nnder Bengal Aot VIII 
of 1865, and was purchased by the plaintiffs 

who claim o have thereby acquired it 

. e all incumbrances within the mean- 

log of section 16 of that Aot. on the ground 

that such rights as the defendants or ar.y 

o them had in the lands were inoumbrances 

free from which under that section the 

plaintiffs acquired by that purchase the 

under-tenure of Rajan Jagabandhu Singh. 

The case of the defendants in answer to 
the plaintiffs claim may be briefly summaris- 
ed aa follows:— 

1 ns Tbatth ® L sa , 1 ®. of ,b « 7th December 
■1.0b was not held in accordance with the 

requirements of sections i and 5 of Aot 

l qns * ha ‘ the Sal ® held on the 7th December 
1J08 was not a publio sale, but that it 

was a fraudulent device on the part of the 

plaintiffs and Rajah Jagabandhu Singh to 

give to a private sale the appearance of a 
public sale.” • 

3. That tbe lands which were K0 ld did 
not constitute an under tenure, but only part 
of an under-tenure. y 

i. That tlio incumbrances were in existence 
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before the under tennre was created, and 
could not be avoided by the plaintiffs. 

The suits in whioh these appeals have 
arisen were tried by the Subordinate Judge 
o Manbhum. He fixed a number of issues 
for trial, the most material of whioh in 
this appeal was the seventh: “Were the 
rent-decree and sale in execution of the 
same fraudulent, collusive and illegal?” 
Evidence was recorded by the Subordinate 
Judge bearing on the seventh issue. It 
^ as oon f ended on behalf of the defendants 
that from the fact that Rajah Jagabandhu 
Singh had nofc paid or tendered before the 
sale the amount decreed, it should be 
inferred that he and the plaintiffs had 
oarruptly agreed that his under-tenure should 
be sold to the plaintiffs in execution of the 
deoree, and it wa<» endeavoured to be proved 
that such an agreement had been made 
between them in order to defeat the rights 
of the defendants as subordinate holders, 
and that in order to carryout that agreement 

there should be no proclamation of the 
intended sale. 

As to the seventh issue, the Subordinate 
Judge stated in his judgment as follows:— 
Seventh Issue .—It was contended in the 
written statements that the rent deoree and 
proceedings in execution of the same were 
fraudulent, collusive and illegal. But at 
the trial it wa9 not seriously contended 
that the deoree was collusive and fraudulent 
and illegal There is not an iota of evidence 
on the record to show that the arrears 
were not due and the deoree for rent was 
passed as a result of collusion between 
the plaintiffs and Raja Jagabandhu Singh. 

The latter was examined as a witness 
for tbe defence and he did not say so. 

1 here was no appeal against tbe deoree 
and it could not by aDy means be held to be 
illegal. 

I he next question for decision is whether 
the proceedings in execution of the deoree 
were oollusive and fraudulent. Tbe oase 
for the defence, as set forth in the written 
statements, was that from before the deoree 
there was an arraDgem- nfc bet*eeD the 
plaintiffs and the defaulter Raja Jagabandhu 
Bingh that the tenure would be purchased 
by the plaintiffs in a sale for arrears of 
rout, so that they could avoid the under- 
teDures oreated by Sharup Ganjan Singh, 
and in furtherance of that object the 
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sale-proclamation w*s not pabliabed bit 
suppressed altogether and the defaulter did 
not intentionally deposit the amount, due under 
the dtoree for rent, whioh was only Rh. 100 
and old, and the property was knooked 
down for a sum whioh had bsen fixed a3 
the price of the property. Tiiat the sale- 
proolamaticn had been suppressed as a 
result of the negotiations between the plaint- 
iff a ’ agents and the defaulter Raja Jaga- 
bandhu Singh was not stated by him or 
by his Dewan, Girish Chandra Baguli, who 
had been looking after the oases for the 
defence fron the very biginning. On the 
other hand, he deposed that he oame to 
know of the date of the sale from a oopy 
of the sale proolamatim brought to him 
by a Digir residing near Pandra Toe 
evidence adduced by the pi lintiffs abiut the 
service of the sale-proclamation in the 
Mofussil is very meagre, and the statements 
of the witnesses examined by them are full 
of dieorepanoios and contradictions But 
we must make allowance for 1 iss of rajanry 
on the part of the peon and the identifier 
who went to the villages abcut a year and a 
half ago. Then the class of persons to whioh 
the witnesses belong, are apt to make mis¬ 
takes in the matter of details It is quite 
probable that the peon and the identifier 
did not go to all the villages of the Tar if, 
but I do not think the proclamation was 
suppressed altogether. I believe that the 
sale-proolamation was published at least at 
Haradah. It appears that the sale was 
advertised in the looal vernacular paper 
and the plaintiffs’ agent must have known 
that the news about the property being 
brought to sale could not be kept secret. 
The fact that the defendants did not try to 
deposit the arrears whioh amounted to a 
trifling sum, if they came to know of the sale, 
may be due to their belief that the defaulter 
would not allow the property to be sold, 
especially before the decision of the appeal to 
the High Court.” 

There was, in faot, no evidenoe of any 
collusion between the plaintiffs and Rajah 
Jagabandhu Singh, but there was evidenoe 
that one Jiban Baku, who was a Naib in the 
employment of the plaintiffs, but who had 
no authority to make any agreement on 
their behalf, had promised to get the plaint¬ 
iffs to bid up to Ri. 40,000 for the pro¬ 
perty at the sale. As to him the Subordinate 


Judge found that he had agree! to use 
his influence with the plaintiffs so that the 
properly might be sold at a fair prioe, but 
that there was no evidenoe that he was 
authorised by the plaintiffs to make any 
negotiations with Rajah Jagabandhu Singh. 
The Subordinate Judge foun i that the sale 
was not fraudulent or oollusive. 

The District Judge, b)fore whom the 
appeals from the decrees of the Subordinate 
Judge oame, stated in his judgment that: 

Before me two points and two points only 
have been argued. These paints are common 
to all the appeals.” These points were as 
to the nature of the tenure which was 
sold at the sale of the 7th December 
1993, an 1 as to whether the rent-deorea 
was a fraud against the defendants and 
the sals was fraudulent. As to the first 
of these two points, the District Judge 
agree! with the Subordinate Judge in finding 
that the tenure whioh was sold for arrears 
of ront was separate tenure and had been 
created by a ruffanuma in 1834. On the 
seoond of the above points the District 
Judge stated that the facts of the sale 
wer« suspicious and he had examined the 
evidenod very carefully, but that ‘ on the 
whole I am satisfied that, although there 
may have been a good deal of sharp praotioe 
over this sale, there has not been fraud 
in a legal sense auoh as would vitiate the 
proceedings.” The Distriot Judge examined 
the evidenoe with care. He agreed with 
the Subordinate Judge that there was no 
evidence tc show that the decree for the 
rent in arrear was in any way oollusive. 
As to the sale the District Judge oame 
to the conclusion that the faota proved 
were not suffioient to constitute fraud and 
that fraud could not be inferred from them. 
Ha found that the sole was not fraudulent 
and oollusive and could not beheld to be 
inoperative against the defendants, and 
stated:— 

My findings in this oase, therefore, 
agree io every respect with tho 3 e of the 
learned Subordinate Judge. The plaintiffs 
are, therefore, entitled to annul all the 
enoumbranoes whioh have been created 
subsequent to 1834 when this tenure, whioh 
was sold for arrears of rent, was created.” 

The Distriot Judge then proceeded to eon- 
aider whether the inoumbrances whioh the 
plaintiffs claimed as inoperative as against 
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them had been oreated before or after 1884 

andmide deorees whioh nere appealed to the 
ttigh Lourt. 


In the appeals to the High Coart the 
learned Judges stated that the quest.ous 
Whether Sharnp Ganjan Singh had held 
one or two tenaree and what was the effeot of 
the deed of compromise of the 6th Maroh 
were of considerable m'oefy and by no 
means free from doubt, but that it was not 
necessary to consider these qnestionsas the 
defendants were entitled to succeed on the 
ground that the sale of the 7th December 

j wa9 » } a the,r opinion, “brought about 
and accomplished under oirourastanoes whioh 
ma.-e it m essence a private sale, and disen. 
titled the purchaser to claim the privileges 
accorded by la * to a purchaser of an entire 
tenure at a real sale under the Bengal R 9 nt 

U '": . These learned Judges stated their 
conclusions as follows;— 

In the case before ns, the default was 
Wdfully made; the sale was deliberately 
brought about, though the judgmeot debtor 
wae able to pay the judgment deb!; the 
purchasers and the price to be paid by them 
were settled in advanoe; here we have all the 
oharaotenstios of a private sale. It wae 
clearly an abuse of statutory provisions for 
sale of tenures iu execution of decrees for 
rent, to bring about designedly a sale under 
suoh oiroumstanoes, so that the rights of 
under tenure-holders might be destroyed 
an unencumbered title conveyed to the par’ 
ohaser and the maximum of beue6t con¬ 
ferred upon the defaulter. Toe transaction 

in all its oharaotenstios was a private sale 

and if we were to regard it as a real 
rent sale, we would have to hold that an 
unscrupulous tenure holder may suooessfully 
avail himself of the stringent provisions 

of the rent law, solely with a view to 

injure subordinate tenure-holders and to 

probt by their detriment, while providing 
by means of a secret arrangement with the 
intending purchaser, ample safeguards 
against any possible loss to himself by 

t ■ * , ■ i , sion appears to 

be irresistible that the plaintiffs must be 

treated as in no better position than 

purchasers by a private transfer. In this 

view, their olaim for annulment of the 

under-tenure of the defendants cannot be 

sustained.’* 


Upon that view of the facts and of the 
law they dismissed the suite. 

It appears to their Lordships that the 
conclusions of the High Court are inoon- 
sisteDt with the findings of fact on first 
appeal, by which the High Court was 
bound. If the sale had been the result of 
a corrupt agreement between the under- 
tenure holder and the purchaser at the 
sale, the purchaser might no doubt lose 
the benefit of section 16 0 f the Bengal 
Act of 1^.65, and eepeoially if the default 
in payment of rent had been deliberately 
incurred in furtherance of suoh an agree¬ 
ment. But in the present case there was 
no evidence of suoh a wilful default having 
been made; and the finding of the Sub- 
ordinate Judge, with which the District 
Judge concurred, that there had been no 
fraud or collusion, was suflicient to entiile 
the plaintiffs to the decree. The High 
Court was not entitled to go behind the 
ndings of fact of the District Judge, 
w ich dil not result from the misconstruc¬ 
tion of a dooumeut or the misapplication of 
aw or procedure, but upon the oral evi- 
ence in the case; and the suits should not 

have been dismissed. 

Their Lordships will humbly advise His 
a ajesty that these appeals should be 
a owed with costs, that the deorees of the 
igh Court under appeal dismissing the 
suits should be set aside, and that the 
suits should be remitted to the High Court 
to be disposed of in the appeals and cross- 
objections according to law. 

Appeals allowed. 


Solicitors for the Appellants: Messrs 
Buston , Yeates Sf Host. 

Solicitors for the Respondents : Messrs. 
Watkins Hunter. 


Vol. LIIJ INDIAN OASES. 

GIRISH CHANDRA CHAKRAVAR1 y'v. GIRISH CHANDRA ROT. 


591 

8HEO BALA1? SINGH V. RADHEY SINGH. 


CALCUTTA HIGH COURT. 

Appeal froji Appellate Decree No. 2318 

of 1917. 

May 9, 1919. 

Present :—Mr. Justice Newbould. 
GIRISH CHANDRA CH 4 KR 4BARTY 
— Plaintiff Appellant 

tersus 

GIRISH CHANDRA ROY andothers — 

Defendvnt.s —Respondents. 

Appeal—Fraud, plea of, whether can he raised in 
appeal—Appellate Court, duty of. 

An Appellate Court ought not to allown plea of 
fraud to bo raised at the hearing of an appeal before 
it, which was not raised in the trial I'ouvt nor iu 
the grounds of appeal, without giving the opposite 
party an opportunity of rebutting the plea. 

Appeal against the deoree of the Officiat¬ 
ing Subordinate Judge, 2nd Court, Mymen- 
siogh, dated the 3rd July 1917. modifying 
that of the Munsif, 3rd Court at Kishore- 
gunge, dated the 27th July 1916. 

FACTS appear from the judgment. 

Babu Eomesh Chandra Sen , for the 
Appellant.—The plaintiff is the appellant. 
The appeal arises out of a suit for rent. 
The defendants purchased the holding at 
an auotion sale in execution of a deoree 
for arrears of rent. The plaintiff claimed 
rent at the rate of Rs. 40 while the 
defendants averred that it was Rs. 39. 
The defendants’ sale-certificate showed that 
the rent payable was Rs. 40. The first Court 
deoreed the suit at Rs. 40. In the Court 
of Appeal below the defendants raised for 
the first tin e the plea that the deoree 
was fraudulently obtained. The lower 
Appellate Court aooepting the plea deoreed 
the suit at Rs. 39. My only point is 
that the learned Judge is wrong in law 
in aoting upon a plea that was neither 
raised in the written statement nor in the 
first Court nor in the memorandum of 

appeal. We should have been given an 
opportunity to rebut the plea. 

JUDGMENT.—This appeal arises out of 
a suit for rent. The only point for 

determination is whether the rate of rent 
is Rs. 40 as alleged by the plaintiff or 

Rs. 39 as alleged by the defendants. The 

defendants purohased a tenancy right at 
an auotion sale h«ld in execution of a 
deoree against toe previous tenants for 
arrears of rent, in that suit and in 


subsequent proceedings including a sale- 
oertifioate the rent of the holding is 
shown as Rs. 40. The learned Subordinate 
Judge has reversed the finding of the 
Munsif that the defendants were liable to 
pay rent at the rate shown in the Pale- 
oertifioate on the ground that the jama 
of Rs. 4) was fraudulently inserted in 
the plaint, decree and the sale-certificate 
and that the defendants were not bound 
by the statement of the plaintiff himself 
when it was found to be fraudulent. No 
allegation of fraud was made by the 

at the trial of the suit in *he 
firs', instanos, nor was euih 
even male in the grounds of 
the lower Appellate Court. 1 he 
lower Appellate Court was not justified in 
allowing the plea of fraud to be raised 
before i- without giving the plaintiff an 

ooportunity of rebutiog tha‘ plea. 

The apoevl mast ho do? eo.l, the decree 
of the lower Appellate Court set aside 
aoi that of the first Court restored with 
costs in the lo wer Appellate Court. 

As the respondents did not appear 
mike no order as to costs in this Court. 

Decree set aside. 


defendants 
Court of 
allegation 
appeal to 
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PATNA HIGH COURT. 

Second Civil Appeal No. 470 of 1918. 

July 29, 1919. 

Present :—Sir Dawson Miller, Kt., 

Chief Justice, and Mr. Justice Foster. 

SHEO BALAK: SINGH and others - 
Plaintiffs— Apfellan rs 
tersus 

RADHEY SINGH andothers — 
Defendants—Respondents. 

ljaradar, right of, to create tenancy —Tenants, position 
of—Occupancy rights, acquisition of. 

An iiaralar has power to induct a tenant oa to 
the land which is the subject of his ijnra apart 
from any stipulations in his document of title 
which may provont bim from so doing; and, where 
there are no such stipulations and the persons 
inducted aro settled raiyats of the village in watch 
the land is situate l, once they become tenants undei 
the ijaridir they acquire an occupancy right in the 
land which they hold under the i ) ara.hr, L p. 50c >1. 

1-3 



5C2 

INDIAN 

SHEO BALAF? SINGH 0. RADHEr SI NGH. 

Snbordfrate 


CASES. 


[1919 


• T ^ge. Gaya, dated the 24 t b S . D u° rdina,e 

Mr. Pa.chaJ^Jet ft 7 , ^ 

Mr. P. A r . Singh, R V i 
ente. ' tor tbe fteepond- 

,, JUDGMENT. 

ftWSK %&??•& 

xrAzrzxs :r f 1 = 

bas oome to the oonoioeion aV a fi T°' 

to ia, ‘Si tt p £‘? 8 h r Sw 

^aijy pcbli8hed on the 5th eoo A Pr °,4 R ;^‘ 8 

bae °been rebnttedV* 7 6 defen<Ws ’ We,’ 

on behalf of fhe 

t ftvsfr i c rA^ 

the^r^Tue ft 2 IJSdftjftT 

7b-:: d sr n .itd.ss^v^ 

but in support of this nron f v° D u° tI>e ,and » 

-able to produ oe an/V," been 

I have no hesitation • , y w bat9oever. 

1 jaradar has \ '* *° W ** fhafc an 

to tbe land which . ° ’ Ddnofc a tenant on 
muu wnioh is the subipnt of u* 

Ijara, apart from any stipulations In " 
document of title vch;»u ,n bis 

from so doing In th* *** preven .‘ him 

not been shown that there^^* °‘* 8e U has 

stipulations and as the dT^ any 8uoh 

rr 

land is situated ;* * wnioh the 

they beoame ft, Z T 1°° 

they aOv.uired nr r> nnr . . 6 fiaradar 

laid whioh they held P nn7 e!? h \- in the 
So far as tliat point is non 8r 7r h aradar ' 

(his appeal must fail. oern ® . I think that 
The next question’ whioh was raised was 


n f , e8 ‘ 0ppel - U a PP aa rs that three 
7,7 deeds were produced and there are 
Gated respectively June 1894, June 1906 

exlnf ”77 1 T The first is a " 1 * ara ^ed 

Bxeented by the plaintiffs in favour of 
car am Ijaradars therein named. The 
f eoond is a transfer of the same right by 
the original 1 laradars to others, and tbe 
i.h a re-transfer of the same right 
I? f, ’ e pre9enfc defendants. According to 
, !' G d °8onption of the boundaries of the laud 
therein transferred under the Ijara deeds it 
! 8 sought to be made out that the lands 
jn suit or some of them were ia fiot the 

Tk i 'j khaS P° 9sefl9,on of the plaintiffs, 
the land which was the subject of the 

liras mentioned was a survey plot numbered 

U . and the boundaries of that plot on the 

n .° r 1 and ea9t ar © described as the kasht 
or the executant; that is to say, under tbe 

r f (ee of the plaintiffs, and under tbe 
subsequent deeds, although tbe word "exe- 
on ant is not used, the plaintiffs' names 
are rren iomd. It is said that, as the 
efendants took a transfer of this land, 
ey are estopped from contending that the 
boundaries therein described in the Ijara 
are not accurate. In the first place, as 
poin e out by the Subordinate Judge, the 
oun aries which are relied upon are those 
o t e east and the north, and on locking 

Fl ! rVPy ““P* ^ appears that Done 
o e plots whioh are described as the 
jis t land of the maliks are amongst the 
•> Plots in dispute except one. Of these 
ve os. 540 and 541 do not adjoin plot 
*0. 550 at all. Plots Nos. 551 and 552 do 
a j'Tin plot No. 550 whioh was the subieoiof 
0 but on tha^ biuodary the linJ is 

mt escribed as the kasht land of the land¬ 
lords The o k her o n9 which is No. 531 
oes adjoin No. 550 and it is described as 
e kasht land of the landlords. Bat, for 
reasons whioh the learned Sutnrdinate Judge 
gave, he came to the conclusion that this 
matter was not in itself sufficient to rebut 
the clear evidence adduced by the Record 
o Rights and the way he dealt with it is 
this: that the original Ijara whioh was not 
granted to the defendant at all ointained 
a dos jr’io'ion given by the plaintiffs and 
th it clearly the defendants oouli go 1, be 
hiq.-i! by that; that the subsequent 
which were a transfer of the plot ia 
question, were merely a repetition, so far 
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as the boundaries went, of what was con¬ 
tained in the original Ijara, and that, 

whether they were originally right or whe¬ 
ther they were originally wrong, tiiero was 
nothing to show that at the date when the 
final transfer was made in H'07 the 
description of the boundaries therein 
montioned, being merely a repetition, w is 
aoourate so far as it relate I to the 
plot in question. But it is contended 
that the defendant* having taken this 
dooument are estopped from denying the 

aoouraoy of it. It is unnecessary to decide 

that question, because an estoppel, if such 
existed, would merely be to this extent 
that in the year 1907 one plot of the 
disputed land was in the khas possession 
of the malik-i. Now, the Rsoird of Rights 
was published long after that, in the year 
1916, and it seems to me that, even if 
there should be an estoppel as against 
the defendants in this oase from denying the 
aoouraoy of a document of the year. 1907, 
that is not sufficient to rebut the evidence 
of the Record of Rights published in the 
year 1916. For these reasons I have oome 
to the conclusion that the finding of the 
learned Subordinate Judge, even if it may 
p : have rightly decided the question 

or estoppel about which it is unnecessary 
to form any opinion, would not in fact 
make any difference to the ultimate deci¬ 
sion seeing that in any event, the estoppel, 

if euoh exists, does not go really far enough. 

Fur these reasons I am of opinion that this 
appeal should be dismissed with oost9. 

Foster, J —I agree. 

Appeal dismissed. 


r.od 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 577 of 1916. 
November 19, 1918. 

f> resen t:— Mr. Justioe Wilberforoe and Mr. 

Justice Martineau. 
MANOHAR LAL - Plaintiff- 

Appellant 

versus 

NANAK CHAND -Defendint — 

Respondent. 

Hea judicata— Partition —Arbitration proceedings 


Ignorance of right, effect of —Admission, gratuitous, 
va luc of—Kd op pel—Waircr oj right, what constitutes. 

Plaintiff instituted the present suit for partition 
of certain joitit property and for possession of 
certain other property as exclusively his. In 1909 
a partition of somo joint property of the parties was 
made by arbitrators appointed by them, and the 
plaintiff now alleged that there was other joint 
property, besides that dealt with by the arbitrators, 
which the defendant did not disclose, and the pre¬ 
sent suit related to this property. The defendant 
denied that the suit pioperty was joint, and pleaded 
that the arbitrators’ award, and the decree thereon, 
estopped the plaintiff from now alleging that any 
property, other than that included in the award, 
was joint, that the plaintiff had admitted at the 
time of the arbitration that the suit property was 
the exclusive property of the defendant, and that 
he had abandoned bis rights in respect of the other 
property claimed by him The trial Conn, without 
recording a finding whether the property alleged 
to ho joint was joint, dismissed this portion of the 
suit on tho ground that the plaintiff not having 
included the property now alleged to he joint in 
the claim <>f 1909, he was debarred from suing for 
it now, the matter being res judicata. The plaintiff 
appealed: 

Held, (1> that as the arbitrators neither gave any 
adjudication nor made any inquiry about the 
existence of joint property other than that men¬ 
tioned in tlie agreement to refer to arbitration, ami 
were told nothing about the property now in suit, 
t| ie ir award did not operate as res judicata so as 
to bar the claim for partition of this property; [p. 
594, col. - ] 

that it was for the defendant to prove that 
the plaintiff had waived his rights, and waiver was 
not to be inferred from plaintiff's omission to give 
evidence and explain when and how ho came to know 
that the property was joint; [p. 504, col. 2.] 

(3) that in the absence of proof that plaintiff 
knew at the time of the arbitration that the property 
was joint, his admission would not amount to 
waiver; the admission being gratuitous could be 
withdrawn, and did not create an estoppel as it 
did not lead to any change in defendant's position. 

[p. 505, col. I.] 

First appeal from the order of Ihe Senior 
Subordinate Judge, Lahore, dated the 23rd 
December 1915. 

The Hon’file Mr. Muhammad Shofi , Mr. 
Abdul Rashid and Dewan Mohr Chand , for 
the Appellant. 

The Hon’blo Pandit Shen Narain and 
Lala Tirath Ram , for the Respondent. 

JUDGMENT. —The plaintiff is the defend¬ 
ant’s eon, but was adopted by Bhai 
Nand G 'pal, who was a brother of the 
defendant’s mother. It has been found 
by the lower Court, and the correctness 
of the finding has nat been contested 
before us, that the defendant lived with 
Nand Gopal and managed his property 



£C4 

>*«»........ «... Irous cisBs - 

Nand Gopars 00 ^death' d whfob* 10 * 

sy j-l* •■^-•svs 

he plaintiff alleges that besides fU Q( . 
property there was other i m *nf aC 

spe3i6ed in paragraph 8 of he^nM^ 

" hloh the defendant did not rfif !* ’ 

He an38 for its partition, and aho Tor 

Ppg=f 

2 ft r S'“r f d in para?mph 

wae^tedn^^e^K^ 

in reJrTTo^r d '~ d 

paragraphs Nos 8 lTTc) ^ 

10 nf 1 • * Kc) a »d (d) and 

f or that mfi P f'° ’ , a ° d pa9 ' qed a decree only 
and (h) H 0 °, tlODed . ,n Paragraph 9 (o ) 

WUh r h r l, r have “PPeeled. 

of SVo e p 8 eH d y eVid^'iT ** 

°f the plaint the defendant denfeTth'aT'lh^ 
property was joint, and pleaded that the 
arbitrators award in 1909 and th« rl 

alleging^that° a ^ 

■nib ™ar,"* 'b» «... 

Plaintiff had 

z :: j : s “ “?■ “• p~»«> 

paragraph K i s j 0 f nt ^ f d ,n 

portion Of the claim on the T' 9 ^ ‘ L his 

property'alleged °to £"&* 

2? £ rt:: r J: “*r *= 

iw&cate. matter be,n S m 

The learned Subordinate Judge i a n f 

? r“ 

?«a 

aga.net the evidence of Mian 1 •! 

Singh, one of the arbitrators »h ‘ 

to be a disinterested witness 8 ° ? ppears 
that they were appointed only fo r S “j[® 
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purpose of partitioning the „ 

“a e d Dtl not ed to in - ,he - aWard ’ and «■•*«£ 

otlfer 0 joinT property ^ ^ ™ 

tha 13ih da ns 1909, by wbioTST^lrui 

d;d *>• 

Zn'on^th-f ,i 5i° ni *"* FtttS 

by the "h t ( f ° ll0W,nfir day was stated 

they had I 1 " 8 8 ,n . the Preamble that 

y had been ^appointed to divide the 
Jornt property gi ven below.” In any case 

g,;: :7 ‘ h ? »--M‘r.to™ neither 

an f adjndioation nor made anv 
nqutry about the existence of other joint 

the P nrnn’e a t" d were . toId nothing about 
a ■ . p y men tioned in paragraph 8 of 
he p amt. so that we cannot agree with 
the ower Court that the award of 1909 

oWm for 88 re ‘ iudicata «• as to bar the 
m for partition of this property. 

respondent 60 }, ^“ ra , iD ° n behalf of the 

the W n™ ', n faot not Hied to support 
the lower Cart's finding on this paint, 

bat has argued that the plaintiff a0)ep(ed 

ltr r°? ln 1909 - a partition of "the 

not wish ‘ 6 ,0,nt Property, that he did 
not wish to quarrel with his father, and 

worth fighti 80me f ° f the Pr ° perty tobenot 

his nlai ° r ' and 80 be dropped 

snen ‘° * share in 'be Property 

In ofhe m PSraRraph 8 of tbe P'»int 

nair tiff ° r , 8 - * i8 ar « Ded tba ‘ tbe 
Con o ^h eS(0pped fr om suing for parti- 
rights th s Property by having waived his 


In the lower Court, however, waiver 
was not pleaded, exeept in regard to tbe 
property mentioned in clause (a) of para¬ 
graph 8 of the plaint, and the contention 
now put forward i 8 not snpported by 
evtdenoe The statement of Mian Jamiat 
orngh, the principal witness as to the 
part'tion m 1S09, does not show that the 
plaintiff gave up his rights in any of the 
property. Mr. Sbeo Narain lays strets on 
the faot that tbe plaintiff has not gone into 
the witness box to explain when and 
how be came to know that the property 
was joint. But it was for the defendant 
to prove that the plaintiff had waived 
his rights, apd waiver is not to be inferred 

rom the plaintiff's omission to givelfevi- 
dence, 
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Some doouments have been referred to as 
proof of admissions on the plaintiff’s part. 
Only two relate to property inoluded in 
paragraph 8 of the plaint, namely, (•) a 
notice—Exhibit D-15, dated the 8th Septem¬ 
ber 1911, from the plaintiff’s Pleader to the 
deft ndant (page 212 of the printed reoord), 
and (2) a receipt—Exhibit D-21, dated the 
21st August 191C, exeoated by the plaintiff 
(page 217 of the reoord). 

In theee the houses mentioned in olauses (a) 
and (d), respectively, of paragraph b of the 
plaint are spoken of as the property of the 
defendant. 

Now, in the first place, assuming that 
the houses in question were joint property, 
it has not been proved that the plaintiff 
knew them to be joint when the admissions 
were made, and in the absence of proof 
of such knowledge there oould be no waiver. 
He might well have believed that the 
defendant, who was managing the property 
and receiving the rent, was the sole owner. 
In the seoond place, the admissions referred to 
above were gratuitous admissions which could 
be withdrawn [see Muhammad Imam Ali 
hhan v. Husain Khan (b] and they do 
not oreate an estoppel, as they did not 
lead to any change in the defendant s posi¬ 
tion. 

We find no evidenoe to prove thatthe plaint¬ 
iff waived his rights in the property or is 
estopped from suing for partition. 

It becomes necessary, therefore, to deter¬ 
mine the issues relating to the alleged 
joint property which the lower Court has 
left undisposed of. Before dealing with 
the claim to the remainder of the pro¬ 
perty in suit we remand the oase to the 
lower Conrt, under Order XLI, rule 25, 
Civil Procedure Code, for findings to be given 
on issues Nos. 8 and 10 to 14. 


MADRAS HIGH COURT. 

Civil Appeal No. 390 of 1917. 
January 16, 1919. 

Present: —Justice Sir William A>ling, Kt., and 
Mr. Justice Seshagiri Aiyar. 

P. S. K. HAJL SENA MUHAMMAD 
ABDUL GAFfUR ROWTHAK 

AND ANOTHER — DEFENDANTS NoS. 1 AND 2- 

Appellants 

versus 

HAMIDA BEEVI AMM \L and others — 
Plaintiff and Defendants Nos. 3 and I— 

Respondents. 

Interest Act (XXXII of 1SUU, scope oj — Interest, 
right tv, in cases not covered by Art—Claim for 
unascertained amount dut as plaintiff's share of trade 
— Interest auardable as damages — Rate of interest — 
Suit bj Muhammadan sharer for his share of assets — 
Interest, right to. 


The Interest Act is not exhaustive of all claims 
ns to interest ami it is open to the Courts in India 
to award interest in eases not coming within the 
purview of the Act, on principles of equity, justice 
and good conscience. [p. 507, col 1: p : 'U*, col. 1.] 
To attract the provisions of the Interest Act, the 
amount in dispute mu>t he a debt ora certain sum 
payable at a certain time or otherwise. It has no 
application to an unascertained sum claimed as the 
profits of a trade. ( p m<7, cols. 1 A 2 j 

v here a Muhammadan minor sued for the recovery 
of her deceased father’s share in a family trade, 
which was utilized by her co-heirs in a separate 
business from which they derived a protit: 

Held, that tlie plaintiff was entitled to interest on 
her share at the ordinary current rate of six per cent, 
per annum from the date of her father's death, 
[p. fit-S, col. I.] 

Marian Deeviammal v. Kadir Meeru Sahib Taragnn, 
2'-t Ind. Cas 275, distinguished. 

London, Chatham and Dover Railway Company 
v. South Eastern liaduay Company, ilh93> A. C. 
429; 6* U .1. Oh. 93; 1 R. 275; 69 L. T. 637; 58 J. P. 
3G. explained. 


Appeal against the preliminary deorte 
of the Couit of the Subordinate Judge, 
Tuticorin, in Original Suit No. 70 ofi9.fi. 

FACTS appear from the judgment. 


Ouse remanded. 

(1) 26 C. 81; 25 I. A. 161; 2 C. W. N. 737; 7 Sar. P. 
C. J. 432; 13 lud. Dec. (N. s.) 650 (P. C.). 


The IIoD’blo Mr. T. Kar.gjchonar (with him 
Mr. C. U. Sulrcmanya Aiyar), for the Appel¬ 
lants.— The plaintiff is Lot entitled to lLterest 
on her share of the partnership businesscarried 
on by her father. Under the Interest Aot 
interest oan be claimed only from the date of 
demand. Here there was no demand. See 
Kamalarnmal v. leeru Meera (1), isubramania 


(1)20 M. 481; 7 M L. J. 263; 7 Iad.lDec. (n. g.j 
84 L 
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Aiyar v. Subramania Aivar (2) r i 

K t a : z i sheM % a 

Ine olaim here i* fnn , lr , . ' 

amount and interest is not awardal^Marian 

u v t:: v - 5 a *' r Meira s ^ b TaZ: 
the S : f 0 ° f r z e 7Z::z me whhin 

outside the Act intent 2 p £ a ^ 
losdon, Chatham and T)v;er Railway Com 

P ( 17 V ' t<mth Railway Company 

tAd^ ^°n bl6 S - ^inivasa Ayangar 

(Advoeate-General), for the Respondent- 

The claim, it is true, ie not goverrei bv th. 

Interest Aot, But the Interest Aot does not 

profess to cover all classes of cases. There 

! a 11 proT ' so . tha ‘ ‘merest shall be p, ya 

cases which it is now pjablein 

The interest being claimorl 
, • , o maimed on an unasnor. 

ained amount .interest might be awarded 
the shape of damages Indian Courts 
are not tied down by English precedents 
and are ordained to award infl! 7 
principles of equity and good conscience The 
eases referred to by the appellants’ Vakil 
are all cases under the Aot. 1 

I he defendants have used the plaintiff** 
money and have derived profits and ij 
is rnly fair that thev should „ 
plaintiff. d ooro P8Dsa'e 
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JUDGMENT—This is a suit by a Mabom 
medan oo. sharer for recovery of her share 
of her father s property from her brothers 
ard sisters. The right of the plaintiff, who 
was a minor, to sue was denied in the 
Court below but has not heen pressed 
before us. The only two points which Mr 
I. rvangaohariar argued were- m 
fbe plaintiff is entitled tZj'Je tZe 
the immoveable property and (2) 
whether she is entitled to interest upon 
her share of tbe assets of the partnership 

( 2 ) 31 M. 250; 3 M. L T 27fl. iq \r r ▼ 

.3) 46 Ind Cas. 518 35 M ® j ,fw 31 w -r 

110: 22 C. W. N. 866; 16 A L T LIf 1 J* M ' L ' T * 

2SC.L. J. 1SJ; 8 L. W. 179- 09,8) lif°w v 
liom. L. R. S64; 40 A 497 (p p 535; 20 

<4 J 29 I lid. Cas. 275. 
toj (1893) A. C. 429* r t 01 
69 L. T. 637; 58 J. P 3 / L ‘ J ' Ch ‘ 93 > 1 R • 275; 


carried on by her father. On fh« fi *■ 
question it was pointed out to us thatTn 
e ourt below there was no allegation 
that mesne profits were not payable. There 

no d°iJ ,Sn - aP °° L th0 P ° int ’ apd ‘here L 

oussion in the judgment of the Court 

SnT ff ;t - I,,ae N °- 6 ‘hat the 

onlv ' ' waq ent Rled to mesne profits and 
ly raises the question of the deductions 
e aimed by the defendants in their written 
statement. Under these circumstances we 

refused to allow ,he learned Vakil to argl 
that point before ns. g 

The seoond question has been argued 

appellant 7 ^ Ran * aohariar for tbe 

Gene al *7 by ,be learned Advocate- 
to th f ° r i h ® res P° nde “t. We have come 

Court h°. n n8,0 ". that ' he deoree of the 
Court below ,s right, though not for ihe 

reasons given by it. f t ls 0 ,ear from ^ 

from th DS 'V be wnt,Pn statement and 
flh ” ‘7 / l T,de , n ‘? e in the care that tbe 

was nhV j Plaintiff in the firm’s aerets 

def„ d ty ' be l9 ‘ and 2nd 

them 1 7/ rn ,D r tbe . ‘ rade oarried on by 

that trad rn^ Pr ° fits| were derived fr.>m 
, . e ’ 6 amount of pro6fs alone had 
not been ascertained. The learned Vakil 
for the appellant relied upon Kamolammal 

\hrl (l) ’ Subramania A.yar v. 

f g. A ;«" w and Lala Kalyan Das 

IZ M MaqM Ahmad (3) and ‘he earlier 

nottTtT™ a j >d oon tended that, as no 
notice of demand was made, no interest was 

a lowable order Act XXXII of 1839, All 

Of them were oases under the Aot. In the 

brat place, it must be pointed out that the 

eres Aot ie rot comprehensive of all 

claims to interest. Without going into 

nt q j IK*?,’’/ be men fioned that the object 
of .land i William IV, Chapter 42, section 28, 

rf icqo 88 ejtended to India by Aot XXXII 
, was to repeal tbe Usury Laws 
relating to interest. Prior to the enact- 
ment of 3 and 4 William IV, there was a law 

? e ^ e, S’ n of Edward the Confessor whfoh 
a so utely prohibited Courts from awarding 
in erest in suits upon moneys lent. Attempts 
were made in the reign of Henry Vllf 

q 0 ”’*’**!* . the rf * onr of this prohibition. 

at. 4 William IV, Chapter 42, was enacted 
with a view to meet such a demand. It 
is clear from tbe language of the Aot that 
t provisions dealt with only a particular 
olass of oases, and enabled the Courts to 
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give interest at the current rate under 
certain conditions. The framers were anxious 
that the right to interest, if any, otherwise 
possessed should not he interfered with by 
this enactment, and inserted the proviso to 
the effect that interest shall be payable 
“in all oases in whioh it is now payable 
by law.” In India also, ancient texts can 
be quoted to show that there was a pro¬ 
hibition against the taking of interest on 
moneys lent. One text of Manu exempli¬ 
fies the abhorrence felt by the ancient 
sages on this question. Manu stated. 
“Neither a Brahmin nor a Kshatria, though 
distressed, must receive interest on loans 
but each of then, if he please, may pay 
a small interest permitted by law, on borrow¬ 
ing for some pious use, to the sinful man 
who demands it” SeeColebrooke’s Digest, 
page 28. It looks as if when 3 and 4 
William IV was extended to India, these pro- 
visions contained in the Hindu Law were 
kept in mind. It is, therefore, dear that 
the Interest Act is not exhaustive of the 

subjeot. 

There is another difficulty in the way 
of applying the Inteiest Aot to the present 
case. To attract its provisions the amount 
in dispute must be a debt or a oertain sum 
payable at a oertain time or otherwise. 
What is olaimed now is a sum of money 
whioh, on taking accounts, would be pay¬ 
able to the plaintiff as her share. It was 
held in Omrita Nath Mitter v. Administrator 
General of Bengal (6) that unless the amount 
is settled the Act is not applicable. In 
L.ndon , Chatham and Dover Uy. Co., v. 
South Eastern Railwiy Company (7) a 
olaim to payment under a building oontraot 
to be paid monthly on the certificate of 
the engineer was held not to be a debt 
or a sum oertain if the amount was disputed. 
See also Hill v. South Staffordshire h'y. 
(8). In Ward v. Eyre (9) it was held that a 
balance of aooount is not a sura certain 
within 3 and 4 William IV, Chapter 4 1. I he 
Calcutta H.gh Court in Rutnessur Biswas v. 
Hurish Chunder Bose (10) acted on the same 


(6) 25 C. 64; 13 [nd. Deo. (n. a.) 37. 

(7 1 (1892) 1 Ch. 120; 61 L. -T. CU. 291; 6o 


L. T. 722; 


40 W. R. 194. T __ 

18 ) (.874) 18 Eq. 154; 43 L. J. Ch oo6. 

19 > ('880) 15 Ch. D. 130; 49 L. J. Ch. 6 -7; 41 L. 
525; 28 W R. 712. 

(10) 11 C. 221) 6 lad. Deo. (n. 8 .) 904. 



principle. Therefore the Interest Aot has 
no application to the oase before us, and 
consequently the decisions relied on by the 
learned Vakil for the appellant have no 
bearing on the matter we have to decide. 
On the other hand, the oases to whioh the 
learned Advocate General drew our atten¬ 
tion establish that the Aot was not intended 
to affect payments of interest or compensation 
in matters not ooming striotly within the 
letter of the law. In Miller v. Barlow 

(11) the dudioial Committee point out that 
Indian Courts are Courts both of law and 
of equity and that they can award as 
damages interest not oovered by the Act. In 
Hurropeisaud Roy v. Shamapersaud Roy (12) 
a similar principle was enunoiated by the 
.ludioial Committee. In II amir a Bibi v. Zu - 
biida Bibi (13), whioh was a oase of dower, 
the .ludioial Committee, after saying that the 
Interest Act was not applicable, allowed 
interest as damages. See also Ahmtd 
Musaji Saleji v. Hashim Ehruhim Saleii (l-l), 
another decision of the Judioial Committee. 
There are decisions of the High Courts in 
whioh interest was allowed apart from 
the Aot. Alogappa Chettiar v. Muthukumnr. i 
Chettiar ( J 5), Abdul Rahiman v. Rangiah 
Gcunden (16), Khetra Mohan i’oddar v. 
As win i Kumar Saha (17), Mohamaya 

1’rosad Singh v. Ram Khelavmn Singh vl8), 
Chaimal Das v. Brij Bhukan Lai (19) ard 
Collector of Ahmedabad v. Livji Mulji (20). 
Mr. Rangaohariar contended that the above 
oases prooaeded upon the principle that there 
was an established practice as to interest 
regarding the matter dealt with in them, and 

(11) (1872) 3 P. 0.733; 8 Moore P. C. (n.s.) 127. 

(12) 3C. 651 (P. C.);l C. L. R. 499; 5 I. A. 31; 3 
Sar P. C. J.782; 3 Suth. P. C. J. 495; 2 Ind. Jur. 284; 
1 Ind Dec. (n. s.) 1000. 

(13) 36 Ind Cus. 87; 3S A. 681 ; 14 A. L. J. 1055; 
21 C. W.N. I; !S Bom L. K. 999; 31 M. L. J. 799; 20 
M. L T. 503: 4 L. W. 602; (1916) 2 M. W. N. 551; 1 
P I, \V. 57; 25 O. L. J. 517; 43 I. A. 294(P.C.). 

(14) 28 Ind. Cas 710; 42 C. 914. 19 C. W. N. 449; 
29 M. L. J. 70; (1916) M. W. N. 485; 17 M. L. T. 312; 
21 C. L. J. 419; 2 L,. W. 377; 13 A. L. J. 6)0; 17 Bom. 
L. R. 432; 42 I. A. 91 (P. C.). 

(15) 42 Ind. Cas. 836:41 M. 316; 22 M. L. T. 162; 
(19 7) M. W. N. 669. 

(! 6) 22 Ind. Cas. 597: 1 L. W. 181. 

(17) 45 Ind Cas. 6-57; 22 0. W. N. 4S8. 

(18) 15 Ind. Cas 9U; 15 C. L. J. 684. 

(19) 17 A. 511 t P. C.) : 22 I. A. 199; 6 Sar. P. 0 J. 
624; 8 Iud. Deo. (n.s ) 652. 

(20) 10 Ind. Cas. 818; 35 B. 255; 13 Bom. L, R. 259 
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,1 , *;■ “"I oe extended t 

the case of a Mahomedan lady claiming in¬ 
terest on an unascertained sum of money due 
to her as her share of the trade. We fail 
to see any difference in principle between 
the oases to which we have referred and 
to the case now before us. The only deci- 
s.on which supports il r . Rangaohariar is 
Marian Beev.ammal v. Madir Keera Sahib 

Tartan (4). I u that case there has been 
no discussion on the question and the 
reference to the earning of interest shows that 
the decision should be confined to the facts 

anneH . r ' 0arned Vakil for the 

appellant relied very strongly upon the 
observations of the noble and learned Lords 
in London , Chatham and Dover Railway Com. 
puny v. South Eastern Railway Company (5) 
or the proposition that in matters outside 
the Interest Act no interest is payable 
The noble Lords who took part in the 
discussion especially Lord Herschel), point 
out that there has been a course of deci- 

of OD Cou n rt 8 f d Whi ° h ti0d the ha "ds 

fr ° m warding interest on 

equitable grounds; and they regretted that 
they were Obhged on the principle ol stare 
dec,sis to decline to re-open the qu» ft ion! 
There is ,.o suoh ooune of decisions in this 

Conned' h °U the ° ther hand> the Pr, 'vy 

of eauitv ' T 8 that on 

which ’ )D ,? atd *° od com oience, 

whioh are specially referred to in the Civil 

t-ourts Act, the Courts in India are a 

bberfy ,0 award inteiest in oases not coming 

The ? A patv,ew °f ‘he Interest Act 

'Vf- V- fnr,S haVe followed this rule 
for a long tune. The Courts in this 
country, therefore are not hampered in 
the exercise of their equity jurisdiction in 

been ^ EDgll ' 9h Coar,a b “ve 

It is not necessary, therefore, to refer 
to another argnment of the learned 
Advocate General which reefed the claim 
to interest open the existence of a 
fiduciary relationship between the plaintiff 
nate her brothers. . We think the Snbordi- 

But in of 19 ‘ , - ,8ht J n allowin * interest. 

But, in our opinion, he onght not to have 

allowed more than 6 per cent Thf 

ourrent rate of interest in this country 

.8 ordinarily that, and no special reason 

has been shown why it should be raised 

to 9 per oent. The analogy 0 f the Trusts 


IT T d h °"'f“ 

■ „J f ', Utere6 ‘ al,owed will be reduced to 

catTon w ;° agh0Dt / Sabjeot t0 thi9 modifi. 
cation we dismiss the appeal with oosts. 

C• P, 

Appeal dismissed. 


PATNA HIGH COURT. 
Miscellaneous Judicial Case No. 89 

of 1919. 

July 24, 191 ?. 

Present: Mr. Justice Mulliok and Mr. Justioe 

Atkinson. 

Vusammat CHANDERBATI KUER— 
Plaintiff—Appellant 

versus 

GORhl LAL SINGH and others— 
n . r , ^efendanis—Respondents 

lion ' Whe,hercan "-open yuestian of value. 


. The t9rn ’ 3 of section S of the Court Fees Act are 

undcTthIT ““I- * 1,e dedsi0n of the fax?ng Officer 
a ‘ S l Ct,0D aa t° the P ro per fee payable upon 

anncarr^ Um »1 aPFeal is Lore the 

S£ appeal! %%%% !°] ^ ^ 

Appeal against the decision of the Sub¬ 
ordinate Judge, 1st Court, Morgbyr. 

Messrs S. it. Mullick, B. Q. Hitter. Rai 

lant t ' < ‘ hai 8Dd N ' N ‘ iin ’ f ° r the A PP eN 

The Government Advocate, for the Re- 
spondents. 

ORDhJR.-This i 8 a oas® which has been 

P ^° e ° re Uivieioo BeDoh for orders 
onder Order XLI of the Civil Procedore 

0 p, the plaint iff- appellant before this 
Loort having failed to pay the Coort fees 
ae e r y the Registrar upon her memoran* 
anm of appeal. The plaint in the sait was 
rejeoted by the trial Conrt cn the ground 
that it was insoffioiently stamped aDd 

* m? Ppea ^ . IS directed against that order. 

The Registrar of thisCcnrt, who has been 
empowered under the Coart Fees Aot to 
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exeroise the powers of Taxing Offioer for 
the purposes of section 5 of 


t 

KJ 
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the learned Vakil 
the Taxing Officer's 
the purpose of see¬ 


the Aot, has 

held that the valuation made by the trial 
Court is oorreot and that the appellant 
must pay an ad valorem fee oaloulated 
according to seotion 7, olause 4 of the 

Act. 

It is contended by 
for the appellant that 
order is not final for 
tion 5, because the one and only question 
for decision in the appeal is the qusstion 
of valuation. It is contended that in suoh 
a Oise the Taxing Offijer has no jurisdiction 
to assess a fee higher than that paid in 
the Court below or to determine the olass 
under which the suit falls, because by do¬ 
ing so he practically tries the appeal. 

The terms of section 5, however, are im¬ 
perative and oontaiu no restrioti ins on tho 
power of ths Taxing Officer. Oi thj con¬ 
trary the Aot seems to contemplate that 
the Taxing Offioer is bound to determine 
what is the proper fee payable upon the 
memorandum of appeal and that the order 
shall be final, unless and until tho Appeal 
Court makes an order of remand in which 
event the appellant will be entitled to a re¬ 
fund of the exoess paid by him. 

It has been held in this Court in the 
case of Logan Bari Kuer v. Khukhan Singh 
(I) that when the Taxing Officer 
has made his order, the Division Benoh 
has no jurisdiction to re open the valuation 

before the appeal is admitted. 

As has been pointed out by the learned 
Government Advocate, the effect of our 
holding otherwise would b3 that in the 
present case the appellant could obtain a 
deoision upon the merits of his appeal 
without ever paying the full Court fee if he 
was so minded. 

The Court Fees Aot being a fiscal enact¬ 
ment, its language must be construed in 
its popular sense and I think the valuation 
of the Taxing Offioer is to be taken as 
final, whenever there is no express authority 
to the contrary. The appellant being unable 
to pay the Court-fee demanded, the memo¬ 
randum of appeal is rejected under Order 
XLI, rule 3 of the Civil Procedure Code. 

Memo, of appeal rejected. 

(1) 43 Iud. Cas. 521 & 962; 3 P. L. J. 92. 


MADRAS HIGH COURT. 

Second Civil Aipeal No. 2118 of 1917. 

October 8, 1918. 

Prssent :—Mr. Justice Sadasiva Aiyar and 

Mr. Justioe Spenoer. 

13ACHU SOORAYYA and another— 
Defendants Nos. 3 and 4—Appellants 

t ersus 

TOOMULOORI CH1NNA ANJaNKYALU, 

MINOR, BY blS MOTHER AND NEXT FRIEND 

M AHALAKSHM AA1M A, and oiheus— 

jpLUNlIFF AND DEFENDANTS NoS. 1 AND L — 

Respondents. 

Legal representative—Decree obtained against per.ton 
m possession of estate—Execution proceedings, whether 
binding on real heir. 


Where a creditor in good faith obtains a decree 
against a person in possession of his debtor’s pro- 
petty whom he believes to he, but who is not in tact, 
the legal heir *of the debtor, execution proceedings 
taken in pursuance of that decree will bind the real 
heir, [p- olO, col. l.J 

(Jirinii in bid Animal v. I'ecmsa mi Chetty, 31 lud. 
CttS. 9A; 20 M n. J- DON, explained. 

Such a case must, however, be treated us an excep¬ 
tion to the general rule that proceedings in execution 
of a decree do not bind the inteiest of any person who 
is not brought on the record as a party to the pro¬ 
ceedings in the suit. |_P- col. l.J 

■Second appeal against the decree of the 
Court of the Subordinate Judge, Cooanada, 
in Appeal Suit No. 73 of 1 d 16, preferred 
against the deoree of the Court of the 
Distriot Muneif, Cooanada, in Original 

Suit Mo. 2.4 of lylb. 

Mr. A. Krishnaswami Aiyar , for the Appel¬ 
lants. 

Messrs. F. Narayanamurthi and M. Patan- 
jali Sastriy for the Respondents. 

JUDGMENT. 

Sadasiva Aiyar, J. — Defendants Nos. 3 and 
4 are the appellants in this second appeal. 
The 4th defendant is the purchaser in 
Court-auction sale of the plaint property, 
which belonged to the plaintiff’s father, 
who died before 1.13- The deoree in exe¬ 
cution of whioh the sale took plaoe, was 
a Small Cause deoree passed in a suit of 
1913 brought against the plaintiff’s father’s 
brother as 2nd defendant, he being 
impleaded as the legal representative of 
the plaintiff’s father Seethayya, who was 
then dead. The 2nd defendant was divided 
from plaintiff’s father and he was not 
the real legal representative of plaintiff’s 
father, the minor plaintiff being such re¬ 
presentative. The question is whether the 
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Court auction sale h binding on the pUinfff 
J 1 ? Paragraph 6 ot the plaint i 
el that the 2nd defendant w a3 '‘V ““f’ 
not the beir of the plaintiff’ ft'” 0Q '^ 

Pro,Jly Z’ p i S‘ 

possession of th 9 2ad .hfnnti «. 9 p W tne 

s£‘t 

] t e h a e rn a ed P Va\ n n’ fTr^he 

v. Veerasami Chitty (l) Them a i ^ mr * al 

w. p.„.d ( .i, ™*r tr..“ 

of the property of the deceased debtor 
de 0 ^ the ’ 

good faith obtained a decree against 'a 
person who was in possession of his debtor’* 
property and whom the plaintiff h «r j 
to be the legal heir, e Ju^cee^ 

bind th pursu anoe of that decree wdl 
bmd the real he.r. We held that the oases 
in General Manager of the Ifni n u 68 

V. Maharajah Coomar Ramaput Sing (2) ^nd 
lUmasawmi Ohettiar v . OppUamaniOhetti 
(3) supported our view as also th« ‘ 
definition of “legal representative” found °in 

and ZtAan Ohuuder Hitter y. ,?■ J 4 ' 

davur (5). The case of a decree passed .W 
end brought against a person in p^Lsln 

but who is not the heir of tho rl Q j 

.i...™ V d “ m 

as an exception to the general rule that 
proceedings in eieoution of a decree * 

never brought on the record as a ° 
to the proceedings in the eoit. [see KiehJn 
Ghundtr Qhose v. Musammat Ashoorun (6) 
as regards the general rule. I The d*,,;*,; J 

dealing with suits which had been institute" 
against a debtor before his death hnt 

oTafter 0 ^ ^ ** death ti]1 ^oree 
with h ° ree ,D exeoution proceedings 

m a?? wrong parson on reoord as level 

$ u m d t . i“eo® ;7 29 vy M R L 45 9 6 f 0 B L R 

204 ; 2 Suth. P. C. J. 575, 3 Sar.' \° £ £ 

M. (8 L. ° as - 1059i 33 M - 6ll9M -L. J. 671; G 

(5) L ' * 477 (P ' 

(6j Marsh. 647. 
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representative are irreh.. n i f ,, 

^'deration of the plaint hlf ‘ ^ h ° °° D ’ 
out by their T Li t b !’ f ° re U9 ’ » 8 Pointed 

»« uJ:z, L ”!£r<°, ’, 7 CmM 

&J« , »-aE 4 !ra 

pi lint iff the d beDoa 13 binding on the 
tiff’s ff.Y , Q “ 99t,on who was sued as plain- 

whom th "V egaI representative or against 
C r Wa ’ °btained as such be 

put forward^ti S0 ' 5OrdlnK t0 the oontention 
l°r d bythe “PPollsuts. I thinfc such a 

to the d° n ° aDDOt be fl upported, having regard 

[ See aJ^ (ft 

4- s, asa •- — 

bpENCER, J.-_I agree. 

M. C P. 

Appeal dismissed. 

(7) 32 C. 296 (P. 0 ’. j n t T co t n 
8 Sar. P. C. J. 734- 9 0 W V in?' ?® 4; 32 L A ‘ 29 »* 

71: 7 Bon,. L. R l ' N ' 201 (P ’ °0; 2 A. L. J. 

W.'n! 233 IUd * CaS ' 124i 31 L ‘ J - 22 2; (1916; 2 M. 


PUNJAB CHIEF COURT. 
Second Civil Appeal tf 0 . 3253 or 1917. 

October 25, 1918. 

ta a™?'* ^ r * Justice Broadway. 

JAMNA AND OTJER3 — DEFENDANTS — 

Appellants 

versus 

oAR JIT and others—Plaintiffs— 

Respondents. 

refponZni F at T en, ~ j 0 J nt iecr ^~Death of one 

Hr !e ° al 


decll^‘„ n „ P ^ P f; et0rS0 . favilla « 8 obtained a decree 
obtain n • 10 ®H the proprietors to 

filed in th IrT- 'r £ crtain ^ ant ^- -A second appeal was 
thefilinr! nf C /h Gf C0UI ?' and ifc a PP eared that, before 
holde s L?1 h- , aP K Pe ’ ° n ° ° f th ° P™pvietor decree- 
apm.lhni dd,ed ’*- bUt ’ °" nDg t0the defai ^tof tho 
rcnrpgpTitfV• D ° QOt T Ce ° f the appeaI was served on hia 

pre.entativcs. It was contended that the appeal 
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hail abated in its entirety, while for the appellants it 
was urged that the appeal had abated only wiili 
respect to the share of deceased decree, holder: 

Held that the appeal had abated in its entiretv, 
inasmuch as, even if it were accepted, the decree 
which was in favour of the proprietors jointly could 
not stand against only one of them. 


Second appeal from the deoree of the 
District Judge, Delhi, dated the 27th August 

1917. 


Mr. Khnrak Singh, for the Appellants. 

Mr. Manohar Lai, for the Respondents. 

JUDGMENT.—The faots of this oase, so 
far as it is neoessary to detail them for 
the purposes of this appeal, are as follow?; 
In the village of Dhakla there is a Pana 
known as Pana Ugam in which there are four 
Thullas, namely, Thullas Mughlan, Mudha- 
waD, Ragbawan and Bhagwan. The land 
in suit measuring about 8w bighns pukhta, was 
olaimed by the proprietors of Thullas Mughlan 
and Madhawan as belonging to the whole 
of the proprietors of Pana Ugam, whereas the 
proprietors of Thullas Ragbawan and Bhag- 
wan olaimed that they alone were entitled to 
any interest in the said land. The proprietors 
of the Thullas Mughlan and Mudhawan 
instituted a suit against the proprietors 
of the other two Thullas asking for a 
deolara'ion that all the proprietors in Pana 
Ugam were entitled to a share in this 
land. The trial Court granted the plaintiffs 
a deoree as prayed, and an appeal by tb^e 
defendants was rejected by the learned Dis¬ 
trict Judge. The defendants, who are the 
proprietors in Thullas Ragbawan and Bbag- 
wan, then preferred this second appeal 
through Sardar Kharak Singh wbioh «as 
admitted by me on the 4th of January 1918. 

On the 10th Jane 1918 Sardar Kharak 

Singh filed an application under Order XXII, 
rule 4, Civil Procedure Code, in whioh 
he alleged that one Sheo Narain, one of 
the respondents, had died some five months 
previously and asked for his sons to be 
brought on to the reoord as bis represent- 
atives in the appeal. The application was 
granted subjeot to all just exceptions and 
the case came up before me on the JOth 
July 1918, on whioh date it was discovered 
that notice to the sons of Sheo Narain had 
not issued owing to the fact that neither 
Sardar Kharak Singh nor his olient had 
filed any process fee. An adjournment was 
granted, but in my order adjourniug the 


oase I noted that Mr. Manohar Lll for the 
respondents stated that he had been in¬ 
formed thU Sueo Narain had died some 
eight months before the application was 
made Mr. Manohar Lil has to day filed 
before me a certified copy of the death 
certificate of Sheo Narain, the correctness 
of whioh has not been challenged by Sardar 
Kharak Singh. According to this, Sheo 
Narain died on the 20th of October 1917, 
and his death was duly reported on the 
28th of the same month. It will thus be 
seen that Sheo Narain had died' before this 
second appeal was filed in this Court. 

On behalf of the respondents Mr. Manohar 
Lai contended that the appeal abated in 
its entirety. Sardar Kharak Singh referred 
me to Gulsher Khan v. Mashuq AH Khan (1) 
and Piyare Lai v. Chum Muni (j) and 
contended that the appeal had not abated 
at all or that if it had abated, it had 
abated only as against Sheo Narain and his 
representatives. Neither of the oases cited 
by the learned Counsel afford him any 
assistance. It is obvious that the deoree, so 
far as Sheo Narain’s representatives were 
concerned, must stand. Tnat decree is to 
the effeot that the proprietors of the whole 
Pana Ugam are entitled to the land in 
suit and net only the proprietors of the 
defendants-appellants’ Thullas. In these 
oiroumstanoes even if the appeal were aooepted 
the deoree, so far as Sheo Narain’s sons 
are concerned, oould not be set aside, and, 
therefore, 1 hold that the appeal has abated 
in its entirety. 

Mr. Kharak Singh then contended that 
his clients did not know of the death of 
Sheo Narain. It has been held more than 
once that ignorance of the death of a respond¬ 
ent or a party is no exouse. As to this 
see Sayad Mir Nawab v. Hardeo (3) oited by 
Mr. Manohar Lai and Hadu v. Lala (4). I, 
therefore, dismiss this appeal with costs. 

Appeal dismissed. 


(1) 22 JLnd. Cas. 029. 

(2) 46 Inch Cas. 50; 84 P. It. 1918. 

(3) 12 Inch Cas. 871; 60 P. it. 1911; 42 V. L. R 
1912; 238 I*. \V. It. 1911. 

(4) 21 Inch Cas. 951; 41 P. It. 1915; 15 P. L it 
1914; 16 P. W. R. 1914. 
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PATNA HIGH COURT 

Second Civil Appeal No. 8.0 of 1918 

July 30, 1919. 

Present:— Mr. Justice Das 

SHEO NARA1N SAHU—Defendant_ 

Appellant 

versus 

RAM NIREKHAN OJHA-Pla.nt.ff 

— RESPONDENT. 

Mortgage-Redemption, partial, whether permissible 

—Mortgage, splitting up oj, effect of F nissible 


A purchaser of a portion of the eouitr nf 
tion who has been left out of a m, .1 ' f ro ^ em P- 

entitled to claim partial redem P “on^^ 

be compelled to redeem that portion of th T J 

gaged property in which he mav 1 ,p * h ? J' 
Lp. 512, col. 2.J may be luter ested. 

The general rule that a person who hn* »u„ • 

to redeem has a right to Redeem the who "e^fhe 

mortgaged property and not a part of l „ i 

there is a special bargain, is subject to the ciceptfo'n 
that he has aright to redoom k; 0 « . e exception 

where a mortgagee has acouirod in ^ mr ? on ^7* 
the share of thS n.ortgaT ° The 'I? " ", PSrt 
apply where the integr.t^ff'the 1 mo^gageTsto^u 
up as where the equity of redemption °is with two 
different persons, [p. 5i 2, col. 2.J 1 

Appeal from a decision of the Officiating 

lQls’ 01 ffl Ud86 ' ba u aD ' dat6d the 28th March 
1918, affirming that of the 3rd Munsif’s 

Court,Chupra, dated the 8th August 1917. 

Messrs. Likshmi Narayan Singh and Nawal 
Kishore Prasad, for the Appellant 

Mr. Ilajendra Prasad, for the Respondent. 

1908 D ?^^'7°n n the 9th September 
1908, pla.ntiB s lather obtained a mortgage 

decree against one Mahabir. In that litiga- 

t.on the appellant, the purchaser of a portion 

of the mortgaged propeny in execution of a 

money decree it.1906, was not impleaded as 

a par'y defendant. On the 11th January 

1917, the respondent commenced the action 

out of which this appeal arises against the 

appellant for possess.on of that portion of the 

mortgaged properties which had passed into 

he possess.on of the appellant by virtue of 

the execution sale held in pursuance of the 

money decree obtained in 1906 The ao 

pellant, in answer to the plaintiff's action^ 

claims the right to redeem the whole of the 

mortgaged property, and not merely that 

part of it whioh is in his possession, and the 

substantial question whioh I have to deter- 

mine in this appeal is whether a purchaser 

of a portion of the equity of redemption who 

has been left out of the mortgage aotion, can 

be compelled to redeem only that portion of 


the mortgaged properties which have passed 
into his possession by such purchase. 

It may be oonoeded that a person, who 

deemTb rIg h t i t ° r t edeem - has * right tore- 
deem the whole of the mortgaged property, 

no a part of it, unless there is a speoial 
argain. Hall v. Reward (1). But an im¬ 
portant exoeptmn has been engrafted on this 

general rule, namely, that a person has a 
right to redeem his own share only where a 
mortgagee has aoquired, in whole or in pirt, 
the share of the mortgagor. The general 
ule is, of course, based on the principle that 
a mortgage is one and indivisible, and that 
the property comprised in it is in its entirety 
seounty for the entire debt and for every 
part of If; but the generU rule oannot ob¬ 
viously apply when the integrity of the 
mortgage is broken up. In the case before 

Z J /T' 3 ' wh0 is the mortgagee, has 
acquired the entire share of the mortgagor, 

except such share whioh passed to the de 

fendant by his purohase. The equity of 
redemption is now in two different persons, 
namely, the plaintiff and the defendant, with 
this result that the integrity of the mortgage 
security is broken up. In such circum- 
s anoes, i is well settled that a purchaser of 
a portion of the equity of redemption is clearly 
entitled to olaim partial redemotion. See 
Bar, Kisser, Bhagat v. Veliat Hossein (2), 

Gangadas Bhattar v. Jogendra Nath Hitter (3) 

and Ham,da Bibi v. Ahmad Hussain (4). In 
ray opinion, whenever a person is entitled 
to claim partial redemption, he may also be 
compelled to redeem that portion of the mort¬ 
gaged properties in whioh he may be interest- 
ed. If this were not so, it would require 
two litigations to work out the equities between 
the parties. If the defendant were entitled 
to redeem the whole of the mortgaged 
property, he would have a oharge on the 
share of bis oo-mortgagor (in this oase, the 
plaintiff, In whom has vested the remaining 
interest of the mortgagor) as seourity for the 
amount whioh he has paid in exoess of his 
own proportionate share of the mortgage 
debt The defendant, in this oase, says: “I 
have a right to redeem the whole of tbe 
mortgaged property and I olaim the right to 

(>)(»' 32 Oh. D. 410- 65 L. J. Ch. 604: 54 L. T. 

810; 34 IV. R. 571. 

(21 30 C. 765; 7 C. W. N. 721. 

(3) 11 C. W. N. 403 at p. 412; 5 C. L. J. 316. 

(4) 1 Ind. Cas. 779; 31 A. 335; 6 A. L. J, 397. 
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redeem the whole of the mortgaged proper¬ 
ty.” To this, the plaintiff has a righr to 
reply as follows: ‘‘Very wel', redeem the 
whole of the mortgaged property, bat I claim 
thenj'ii to pay my proportionate share of 
the mortgage debt and retain the property 
which ). have purchased, fre3 from any 
charge.” It was exactly to meet a case like 
this that the last paragraph of section 60 of 
the Transfer of Property Act was onaoted. 
As the learned Jadges in the case of Sobha 
Sah v. Inderjeet (5) said: The whole estate, 
as to one portion of the property, has merged 
in the mortgagee, and the mortgagor, if 
compelled to redeem by payment of the 
whole debt, would have to sue the mortgagee 
for contribution afterwards, and thu9 by two 
suits between the same parties attain the 
result whioh under the law as above inter¬ 
preted is now attained by one suit.” 

In my judgment, the lower Appellate Court 
ha 9 taken an entirely oorreot view of the law. 
I wculd, therefore, dismiss this appeal with 
costs. 

Appeal dismissed. 

(5) 5 N. W. P. 11. C. R. 146. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Sbcond Civ.i. Appeal No. I8d ok 1918. 

Deoember 16, 1918. 

/ resent: —Mr. Daniels, A. J. C. 

CE AUH AN- Plaintiff — 

Appellant 

tersus 

BIHARI LAL —Defendant— 
Respondent. 

Evidence Act (Inf \S72j,s. Mb—Estoppel by 
conduct — Mortgage—Sale of portion of equity of 
redemption—Mortgagor joining purchaser in suit for 
redemption Suit, subsequent, to set aside sale of equity 
of redemption, maintainability of. 

A sold a share in the equity of redemption of certain 
property to B B brought a suit to redeem the 
mortgage and imploaded A. as a defendant. A applied 
to the Court stating that ho also had a right in the 
equity of redemption and asked to be joined with B 
as co-plaintiff. This was allowed and tho redemption 
suit fought out by the two as co-plaintiffs Subsequently 
to the filing of tho redemption suit A brought a suit 

•3d 


bid 

for cancellation of tho sale of tho equity of re¬ 
demption on the ground of fraud: 

Held, that as by his conduct in the redemption suit 
A had elected to affirm tho salo and to act upon it, he 
was not entitled to the relief he now was seeking, 
[p. 514, col. 1.] 

Appeal against the deoree of the Distriot 
Judge, Lucknow, dated the 1st February 1918, 
confirming that of the Subordinate Judge, 
Luoknow, Tahsil Mohanlalganj, dated the 
21st August 1917. 

Mr. S/. C. Thompson, for the Appellant. 

Mr. Uajeshri Pramd, for the Respondent. 

JUDGMENT.—This is an appaal in a suit 
for cancellation of a sale deed on the ground 
of fraud. The first Court dismissed the suit 
on merits. The plaintiff appealed to the 
lower Appellate Court, on the ground mainly 
that the appellant had not been given an 
adequate opportunity to produce his witnesses. 
The learned Distriot Judge dismissed the 
appeal on the ground that after the filing 
of the suit fhe appellant ha 1, by his oonduot, 
eleoted to affirm the contract of sale in 
question and to aot upon it and that he 
was, therefore, debarred from obtaining a 
deoree for its cancellation. This position ha9 
not be6n controverted in argument before 
me. The learned Counsel for the appellant 
has confined his argument to suggesting that 
the facts relied on by the Distriot Judge do 
not constitute an affirmation of the oontraot. 

The present suit was filed on the 11th May 
1917. The oontraot in suit was a sale of the 
equity of redemption in a 4 annas out of an 8- 
anr.a share held by the plaintiff Chauhan, in 
favour of the defendant Bihari Lai, in order 
to induce the latter to finanoe a suit for 
redemption of the property. The fraud 
alleged by the plaintiff was that the defendant 
had an interest in the mortgagee rights 
and had got a sale-deed from him with a 
deliberate design of not bringing the 
promised redemption suit but of allowing the 
right of redemption to beo - me time barred. 
Six days later on 17th May idl7 before 
intimation of the filing of the present sui 
had been given to him toe deiendant filed 
his redemption suit, including the name 
of the present plaintiff Chauhan among the 
array of defendants. Tho plaintiff therenpon 
put in a petition stating that he also had a 
right in the equity of redemption and 
a-king to te joined with BiLari Lai, a 
uo-plaintiff. This application was allowed 
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u!~‘ e 1 r f demption 8Qit wa8 afterwards 

ought oat by the two as oo-plaintiffs. 

A more untquivooal adoption of the 
contract _ eould hardly be imagined The 
appellants Counsel suggests that beoause 
the plaintiff was made a defendant in the 
suit he was under some sort of eompulsion to 
apply to be raa^e plaintiff. This argument 
will not hold water for a moment. The 
defendant in sumg for redemption was bound 
by the terms of Order XXXI g, rule I, to make 

hi?f a K P&rty S8 the 0< Jmty of redemption in 
half ,he mortgaged share admittedly remained 

with him. but the appellant was under no 

sort of eompulsion to recognise the defendant’s 

title. He eould perfectly well have said that 

the sale ,n favour of the defendant had 

been procured by fraud, that he had sued 

to rescind ,t and that the defendant was 

not entitled to bring the suit. He could then 

have asked to have the two suits tried 

ogether or the decision of the redemption 

amt Postponed until the issue of fraud had 

been decided. Moreover, when once the 

redemption suit was Bled, there was an end 

f the fraud whioh the defendant was 

supposed to have meditated. As soon as the 

plamtiff had joined him as co plaintiff, the 

respondent was justified in going on with 

e smt in the full confidence that his title 

o do so would no longer be questioned and 

the respondent would be placed in a position 

of manifest disadvantage if the appellant 

now Tbe W d d ‘° r68 . ll< \ fr0m tha ‘ Position 

decision of the learned District 

Judge is clearly oorrect and I dismiss the 
appeal with ocets. 

Appeal dismissed. 
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r. 90— Bengal Tenancy Act (VIII B. C. of 1885), s. 174> 

SC °P e °J Rent.decree against two persons —Execution 

oj decree against one judgment-debtor—Sale of holding 

—^plication to set aside sale by other judgment-debtor, 
nature of. ' 


PATNA HIGH COURT. 

Miscellaneous CiviL Appeal No. 259 

of 1918. 

July 29, 1919. 

Present: Mr. Justice J wala Prasad aud 

Mr. Justice Adami. 

Sheikh ABDLJL RAHIM—Def^ndant- 

ApPEJ.LANr 

versus 

GUJESHAR MAHTO and otkars— 
Plaintiffs AND JADU THAKUR 

and others —Defendants_ 

rf . . Respondents. 

CrW Precedure Cede (Act V of 1908), 47, Q. XXI 


Plaintiff and defendant A held a holding jointly. 
Defendant B, the landlord of the holding, obtained a 
rent-decree against plaintiff and defendant A and 
in execution of that decree against the latter alone 
Drought the entire holding to sale. Defendant C 
purchased the holding at the sale. Plaintiff there¬ 
upon brought a suit to have the sale set aside. His 
plaint was treated as an application under section 47 

•it? 1 /’* Procedure Code and the sale was set 
u* 3 i 6 - 1C ^ ant ^ a PP ea ^ ec ^f contending that plaint- 
' p, 110 to make an application under section 
f? of tho Code, as he was not a party to the execu- 
ion proceedings, and that his remedy was to apply 
either under section -71 of the Bengal Tenancy Act 
or under Order XXI, rule 90 of the Civil Procedure 
Code, to set aside the sale: 

Held, that section 47 of the Civil Procedure Code 
< oes not require that a person making an application 
loreunder should be a party to theoxecution proceed- 
lngs, but requires that he must bo a party to the 
suit in which the decree is passed, aud as plaintiff 
w.is a party to the suit he was competent to make 
the application. Tp. 515, col. 2.] 

Section 174 of the Bengal Tenancy Act and Order 
XI, rule 90 of tho Civil Procedure Code, are of 
jrmtefl scope and application, and an application 
which raises questions as to the execution of a 
decree, clearly beyond their scope ought to be 
dealt with under section 47 of tho Code. [p. 615, 

COl, J 

Appeal against the order of the District 

Judge, Mozaffarpar, dated the 28th May 
1918. 

Mr. Ahani Bhusan Mukherji, for the 
Appellant. 

Mr. Qour Chandra Pal , for the Respondents. 

JUDGMENT. 

Jvvala Pr»sad, J.—This is an appeal against 
the order of theDistriot Judge of Mozaffarpur, 
dated the 28th of May 1918, confirming 

the order of the Munsif, dated the 28th of 
July 1917. 

I he plaintiff and the defendant 4th 
party held jointly a holding, whioh originally 
belonged to the former but by transfer a 
portion thereof came into the possession 
of the latter. The defendant 2nd party 
is the landlord of the holding and obtained 
a rent deoree against the plaintiff and 
the defendant 4th party and in execution 
against the defendant 4th party only 
brought the entire holding to sale. Defend¬ 
ant 1st party, who is the appsllant before 
ns, purchased that holding at the aaotion- 
sale. The plaintiff thereupon brought a 
regular suit with the main objeat of h»v- 
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iog the sale set aside. The suit was 
decreed bat on appeal to the Distriot 
Judge it was held that the suit was bir¬ 
red by the provisions of seotion 47, Civil 
Prooilare Code, and the oase was remanded 
to the trying Court with a direction to 
treat the plaint as an application under 
section 47, Civil Procedure Code, and to 
dispose of it. The parties agreod to this 
oourse. On romand, the Munsif set aside 
the sale, holding that the deorea-holder 
bad illegally omitted the plaintiff from 
ths list of the judgment debt irs in the 
execution proceeding, and that he had not 
served any of the processes required under 
the law for the attachment and the sile 
of property in execution of the deores. 
He also held that the processes were 
suppressei by the deoree hol ler in collusion 
with the Court peon. 

Defendant No. 1 appealed to the 
Distriot Judge. The aforesaid Bndings of 
faot were n )t challenged, but the mere 
contention in appeal was that the respond¬ 
ent had no right to make au application 
under section 47 of the Code, and that 
his remedy was to apply for setting aside 
the sale either under section 171 of the 
Bengal Tenancy Act, or Order XXI, rule 
90, Civil Procedure Code. The learnol 
Distriot Judge overruled this contention 
and dismissed the appeal. The contention 
has been repeated before us in this seooni 
appeal The only question, therefore, before 
us for decision is whether the application 
of the respondent comes under section 47 
or not. 

The ground urged in support of the 
contention is that the respondent was not 
a party to the execution proceedings and, 
as section 47 relates only to execution 
proceedings, he has no right to apply 
under seotion 47. The learned Vakil for 
the appellant has obviously overlooked 
the provisions of seotion 47, which do not 
require that a person making an applica¬ 
tion under that seotion should be a party 
to the execution proceedings. All that the 
section requires is that he must be “a 
party to the suit in whioh the decree 
was passed ” The plaintiff respondent was 
impleaded as defendant along with defend¬ 
ants 4th party in the rent suit in 
w lioh the joint decree in question was 


passed. There is, therefore, no foroo in 
this contention, whieh is overruled. 

The Dext ground urged has been that 
seotion 174 of the Bengal Tenancy Act, 
and Order XXI, rule 99, of the Code of 
Civil Procedure bar the present applica¬ 
tion of the respondent from being entertained 
under seotion 47, Civil Procedure Code. 
There does not appear to be muol. 
substanoe in this contention also. Both 
the aforesaid provisions of law have 
limited scope and application and afford 
speedy remedy to the judgment-debtor or 
any person affeoted by the sale to have 
the sale set aside either upon deposit made 
within a certain period from the date of 
the sale or on showing that there had 
been material “irregularity or fraud in 
publishing or oonduoting the sale” and 
consequent substantial injury. The applica¬ 
tion in this oase is certainly of a more 
far-reaching oharaoter and although 
some of the grounds upon whioh the 
sale is impugned are covered by the 
aforesaid provisions in seotion 174 and 
Order XX , rule 90, still there are other 
grounds whioh clearly raise questions afl 
to the execution of the decree and which 
are beyond the soope of the aforesaid 
sections. One of the principal grounds is 
that though the plaiutiff-respondent was 
a judgment debtor and was interested in 
the holding, he wa3 not made a party 
in the execution proceedings and the 
entire holding including his interest could 
not be sold in the execution of the deoree 
against him and the defendant 4th party. 
Another important objection to the sale 
was that no notice was served on the 
plaintiff respondent as required by law, 
particularly, notioe under Order XXI, rule 
66, Civil Prooeduie Code These latter 
objections oinnot pjssibly oome under 
Order XXI, rule fcO, Civil Procedure Code, or 
seotion 174 of the Bengal Tenancy Act. 
I, therefore, agree with the view taken 
by the Courts below that the application was 
properly dealt with under section 47. 

It has been also urged that the question 
raised by the application of the respondent 
is not bstween the parties to the suit, 
inasmuch as the appellant is an auction- 
purchaser and he was not a party to the 
suit. The application does not at all 
rai*9 any question subsequent to the sale 
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but the objections of the impendent as to 

, 8 8a 6 reJatQ to the proceedings adopted 
by the decree-holder regarding the exe¬ 
cution of the decree and the manner in 
whmh the property was brought to sale. 

he real dispute, therefore, is between 
the decree-holder and the respondent, both 
of whom were parties to the suit; and as the 
sale was being impugned, the auotion pur- 
chaser who purchased the property at the 
sale was also made a party to the present 
proceedings. This contention also must, 
therefore, be overruled. The result is 
that the appeal is dismissed with costs. 

Adami, J.—I agree. 

Appeal dismissed. 
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BOMBAY HIGH COURT. 

Civil Extraordinary Application No. 257 

of 1918. 

April 8, 1919. 

Present-. Sir Basil Soott, Kt„ Chief Justice, 
and Mr. Justice Hayward. 

B. B. & C. I. RAILWAY—D&fendants 

—Applicant 

V6T8US 

RANCHHODLAL CHHOTALAL & CO.— 

Plaintiffs- Opponents. 

Carnage of goods by railway—Risk Note, Form B— 
Liability of railway, extent of-Wilful neglect or theft 
by railway servants, proof of—Burden of proof— 
Evidence Act (I of lb!2J, s. 103. 1 

Whore goods are booked for conveyance by a 
railway under Risk Note, Form 13, and, in con- 
sidoration of a special reduced rate being charged 
the consignor agrees to hold the Railway Adminis¬ 
tration harmless for any loss except for loss of a 
complete consignment or complete package due to 
the wilful neglect of the Railway Administration 
or to theft by or wilful neglect of its servants, it 
being provided that wilful neglect would not include 
robbery from a running train, then, in the absence of 
proof of wilful neglect or theft by the railway 
•servants, the Administration is free from res¬ 
ponsibility. If neglect or theft is proved, the 
Administration will escape liability for loss if proof 
is givon of robbery from a running train, etc. [p. 5|(j, 

Where the plaintiff alleges wilful neglect or theft 
by railway servants, under section 103 of the 

i oallim to * ivo proof ofthc 

Application against the decision of the 

J 1 “ dg6 J the , C ° Qrt o£ Sma)1 Causes, 
Ahmedabad, in bait No. 419 of 1917. 

r Mr / 7 C ° ltmQn ’ instructed by Messrs. 
Cruicford, Eayley Co , for the Applicant. 


K Mehta, for the Opponents. 
JUDGMENT.—The plaintiffs shipped on 
the Bombay, Biroda & Central India Railway 
some 23 bales of doth under a Risk Note, 
b orm B, from Ahmedabad tj Caloutta. The 
doth was loaded in a dosed waggon which 
was sealed. It was the duty of the Guard to 
examine the seals at every station. He 
went round the train at Ankleshwar and 
gave a certificate that all was right. At 
Surat, the next station at which the train 
stopped, one of the doors of the waggon was 
found to be open and one of the plaintiffs* 

biles was missing. Some of the oloths from 
the bale were subsequently discovered to 
have been sold by an inhabitant of Mitali, 
four miles on the Surat side of Ankleshwar. 
He was osnvioted and sentenced, but at the 
trial there was no finding that any railway 
servant took any part in the theft of the 
oloths. Under the Risk Note, in oonsidera- 
tion of a special reduoed rate being charged, 
the consignor agreed to hold the Railway 
Administration harmless for any loss exoept 
for loss of a complete consignment or oomplete 
package due to the wilful neglect of the Rail¬ 
way Administration or to theft by or wilful 
neglect of its servant?. Provided that wilful 

negleot was not to be held to include robbery 
from a running train. 

I he learned Judge,after recording evidence, 
observed that there was absolutely noevi- 
denoe to prove that there was any theft 
from the train; but no doubt the bale was 
stolen and the goods must have fouud their 
way out but there was no evidence to prove 
that the bale was lost whilst the train 
was running. He, therefore, held the defend¬ 
ants had failed to prove the theft from 
the running train and passed a decree for the 
plaintiffs for the amount olaimed. 

T iis jalgment shows oonfasion as to the 
terms of the Risk Note. 

In the absence of proof of wilful neglect 
or theft by the railway servants the Ad¬ 
ministration is to be held free from res¬ 
ponsibility If, however, neglect or theft 
by railway servants i3 proved, the Administra¬ 
tion will escape liability for Joss if proof 
is given of robbery from a running train, etc. 

The plaintiffs wish the Court to believe that 
there was wilful negleot or theft by railway 
servauts, it, therefore, lias ou'he plaintiffs 
uader section IJ3 of the Indian Evrdsaec 
Act to give proof of tli9 fiofc. This th9/ 
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have Dot done and do question is readied of 
robbery from a running train. 

This oonolu9ion aooords with the deoision 
of tlie Allahabad High Court in East Indian 
Railway Company v. Nathmall Behan Lai (1). 

We 86t addo the decree and dismiss the 
suit with all costs on the plaintiffs. 

Application accepted. 

(1) 39 Iml. Cas, 130; 39 A. 418; 15 A. L. J. 321. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1100 ok 1916. 

February ‘27. 1919. 

Present: — Mr. Justice Sadasiva Aiyar and Mr. 

Justioe Napier. 

VE S KATA P PIER —Defendant— 

Appellant 

versus 

RAMASWAMl AIYAR and another - 
Plaintiffs —Respondents. 

Landlord and truant -Religious trust — Lease, perma¬ 
nent, by trustee, validity of — Ejectment, suit for — 
Compensation for improvements , right of lessee to — 
Transfer of Property Act (IV of I8S2J, *. 51— Mesne 
Profits and Improvements Act (XI of 1855 J, a. 2— 
Scope of Act—'Other absolute estate,’ meaning of—Notice 
to <piit,absence of. plea of—Appeal, second—Point taken 
for first time—Discretion of Court —Civil Procedure 
Code (Act V of 1A08J, s. 100, 0. XU, r. 2. 

The trustee of a religious trust cannot grant a per¬ 
manent lease of the trust properties, [p. 518, col. 1.] 
Palaniappa Chetty v. Sreemath Dcivasikamony Pun- 
dura Sunnudhi , 39 Iml. Cas. 722; 4'J M. <09; 21 C. VV. 
\ 729- 16 A. L. J. 485; 1 I*. L. W. 097; 33 M. L. J. 1; 
19 Bom. L. It. 507; 22 M. L. T. 1; (1917) M. W. N. 
477 & 507; 20 C. L. J. 153; 0 L. VV. 222; 44 I. A. 147 
(p. C.), followed. 

A lesseo holding under an invalid lease cannot 
claim compensation for improvements before 
eviction under section 51 of the Transfer of Property 
Act or under section 2 of the Mesne Profits and 

Improvements Act. [p 518, col I.] 

I’ho vlesno Profits and Improvements Act applies 
only to cases tried on the Original Side of the High 

Court, [p. 618, col. .] , . . 

TUo expression ‘oblior absolute estate in section Z 
of tbo Mesne Profits and Improvements Act does 
not include tho estate of a lesseo with occupancy 
rights [p. 518, col. l.j 

The High Court in second appeal, is not bound 
to consider a ground of defence not taken in the 
lower Courts, unless perhaps, it is a question of 
limitation arising out of proved or admitted 
facts, [p. 518, col. 2.] 


In an action in ejectment the High Court will no 
consider the plea of want of proper notice to quit, 
if the same was not urged in tho lower Courts and 
was not decided by them [p. 518, col. 2.] 

Subba v. Nagappa, 12 M. 353: 13 Ind. Jur. 256; 4 Iml 
Dec. (n. s.) 595 and Abdulla Ilawutan v. Subbarayyar 
2 M. 3 Id; 3 Ind. Jur. 1G>; 1 Ind. Dec. (n. s.) 5 1 J, 
distinguished. 

The fact that an Appellate Court docs not take 
notice of a question not raised in the memorandum 
of appeal, cannot be said to vitiate its decision by any 
error or defect in procedure within the meaning of 
section ICO, Civil Procedure Code. [p. 518, col. 2.] 

Second appeal against the deoree of the 
Distriot Court, Tanjore, in Appeal Suit 
No. 018 of 1917, preferred against the 
decree of the Court of the Distriot Munsif, 
Mayavararo, in Original Suit No. 456 of 
1915. 

FACTS appear from the judgment. 

Messrs. T. V. Venkatarama Aiyar and C. R. 
Subramania Aiyar, for the Appellant. — The 
defendant was entitled to compensation before 
eviction at least under section 2 of Aot XI 
of 1855. The words ‘other absolute estate’ 
in the sejtion include a permanent lessee. 

The suit was bad for want of a notice 
to quit. Municipal Corporation of Bombay v. 
Secretary of State (l). Though the point was 
n )t taken in the lower Courts, it raises a 
question of law and can be urged in second 
appeal. 

Mr. S. T.SrinivasagogalaOhariar, forthe Re- 
spondents.— Act XI of 1855 dies not apply 
to oases tried in the Mofussil. No compen¬ 
sation can be olaimed by the lessee. He is 
only entitled to remove the materials. 

As to want of notice the point was not 
riis9d in the ljwer Courts Too High 
Court is not bound to consider ic in second 
appeal. 

JUDGMENT.—The defendant is the 
appellant. He obtained a permanent lease 
of a house site from tho trustee of a 
religious trust in 1911. Tho eucoesssor in 
the trusteeship brought this suit in 1915 
to eject him. That tho permanent lease 
is invalid against the trust oanuot be 
denied and thoagh the 2nd ground in the 
appeal memorandum contends that it is 
valid against the trust, the point was not 
seriously argued [see Palaniappa Chetty v. 

(Ij 29 B. 580 at p. 588; 7 Bom. L. R. 27, 
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( r 2 ‘- ) T ath Dtiva ^amnn v Pandora Sannadhi 

Tbe next oontention was that the de¬ 
fendant, who has bnilt a house on the 
ease site, is entitled to compensation before 

to haTl! ^ and iS DOt mereIy “titled 

hon. f K e< l i r6I ? 0Ve tbe “trials of the 
honse (which he has been allowed to do 

by the decrees of the lower Courts). Mr. 

£' ' Ven katarama Aiyar oonoeded that 

f Jooo 0 y 0n seotion hi of Aot IV 
of 1882 ^Transfer of Property Act) in 

support of his claim to compensation [see 

on this point our judgment in Perumal 

Gramant y. Mohamad Kasim Sahib (d)l 

XI o,’ i«rfM P ’ re p ed c on seotion 2 Of Aot 
Act? Th fT aDd *oiprovements 

rn the n hat - A ? “ PpI,es 0D) y ‘o ^ses tried 

o ‘ 6 ^ S i de 0f the Hi « h Coorte 
to which English Law applies and even in 

advLr eP ’ are DOt> as at P«sent 

advised, prepared to agree with certain 

ofciter dicta quoted by Mr. T. V. Venkata- 

ma Aiyar that the words “other absolute 

estate in section 2 of Act Xf of 1855 include 

the estate of a lessee with permanent 
ocoupanoy rights. 

Lastly, it was contended that the plaint 
doss not allege that the tenancy from year to 
year created by payment of rent [sea Municipal 

m Cf W V ' Secretary of State 

U)J had been put an end toby a proper 

shmdd ‘°h qa a- 8Dd a hat - therefo "’. ‘he suit 
should be dismissed as not disclosing a 

oomplete oause of aotion in eieotment 

t 6 ° 0n ?f de , d that thca * b this point 
was not taken in the lower Courts, this Court 

even in record appeal can allow the point 

to be taken and argued and can decide 

the care on that point [see Subba v 

Nagappa (4) and Abdulla Ration v . 

Subbarowar (5)]. But we do not think 

we are bound to consider it and to deoide 

this second appeal on a point not taken 

tb , e , lo Y er C ° nr ‘ a - In Subba v. Nagappa 
( ) the tenant had been in possession 
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, K ( ? ) ? 9 , In ?o.°“-J 22 ' 40 M - 709 ! 21 C.W.N729 

16 A. L. J. 486; 1 P, £,. W 6Q7. sq xr r t t ' 

L. R. 567, 22 M. L. T. I, (IBhJ’m W N 477 A 

26 C. L. J. 153, 6 L. W. 222, ill. A 147(P 0 , ’ 

(3) 28 lad Cas 610. A. 147 (P. C ). 

^ 353i 13 Ind ' J “ r - 256i 4 Ind - Dec. (N. 

^(5)2 41.346,3 lad. J Dr . i, 0 . 1 Ind . De0 { „ , } 


from 1869 and the case was finally decided 

against the tenant on the finding submitted 

after remand that reasonable notioe had been 
given. 

Jn Abdulla Rawutan v. Subbara^ar (5) 
also the fermnts had long been in possession 
and though the suit was remanded fora finding, 
the ultimate resalt of the oase is not known. 

He do not think that these oases deoide 

that we are tnund in second appeal to 

consider a ground of defence not taken in tbe 

lower CoartP, unless perhaps it is a question 

ot limitation arising out of proved or admitted 
faots. 

Order XLI, rule 2, Civil Prooedure Code, 
says: The appellant shall not, except by 

leave of the Court, urge or be heard in sup- 
port of any ground of objection not set forth 
in the memorandum of appeal but the 

Appellate Court...shall not be confined t. the 
grounds set forth, etc.” 

Now no ground of objection was set firth 
in the appeal memorandum presented to the 
ower Appellate Court on ‘he question of 
want of notioe and it was not argued there. 

ie o * er Appellate Court, therefore, was not 
bound to take the point itself and its decision 
on fhe grounds argued before it is correct. 

1 he defendant in this case obtained his lease 
only 4 or 5 years before this suit was brought 
a D d though we are enti led to consider the 
question of want, of notioe and to remand the 
suit for getting findings on the faots relating 
o that question after, if necessary, allowing 
p aintiff to amend his plaint, we do noi think 
we are bound in seoond appeal to do more 
than deoide whether the lower Appellate 
Court’s deoision was wrorg in having been 

or failed to determine an 
issue of law, etc , or vitia f ed by substantial 
error or defect in procedure (^ect on 100 of 
the Civil Procedure Code), If the lower 
Appellate Court was not bound to take notice 
of a question not raised in the appeal memo¬ 
randum presented to it, it oanrot be said that 
its deoision was vitiated by any errors in 
prooedure or defect in determination of points 
which it was bound to have considered. 

YYe do not think that, on tbe faots found 
ia this case, our discretion should be exer- 
oised in favoor of the question of want of 
notice being allowed to be raised and argued 
before ns. 

In the result, the seoond appeal is dismiss¬ 
ed with costs. Three months’ time from 
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this day is allowed to the appellant for the 
removal of the superstructure. 

M. C. P. 

Appeal dismissed. 


BOMBAY HGH HIGH. 

Original Civil Suit No. 637 op 1916. 

September 18, 1918. 

Present: —Mr. Justice Beaman. 

HUKAMCHAND SARUPCHAND— 

Plaintiff 

versus 

ABRAHAM E. J. ABRAHIM— 

Defendant. 

Pakka adatia, position of - Suit by pakka adatia 
against principal — Contract , breach of—Damages— 
Interest, whether can be claimed. 

A pakka adatia can at will become a principal to 
enforce any contract which has been entrusted to 
him as agent by his original principal against that 
principal, and, when ho sues relying upon his 
character as principal, his claim differs in no respect 
from that upon an ordinary contract between two 
principals and he is entitled to demand interest 
upon the amount which he claims as ordinary 
damages for breach of contract. 

Mr. ./. D. Davar (with him Mr. Desai), for 


MARIAPPA PILLAI t\ RAMAN CHETTIAK. 

expended as agent on behalf of his principal, 
it is, I think, too plain 'o admit of argu¬ 
ment that the claim differs in no respeot 
from that upon an ordinary oontraot between 
two principals. It cannot be said that the 
damages olaimed are liquidated damages, 
beoause by the assertion of his privileged 
character as pakka adatia the Court oannot 
go behind the rate tixed by the original 
oontraot and the rate prevailing at date 
of breaoh. Viewed in any light, therefore, 
it ceases to be arguable that a pakka 
adatia suing in that legal character oan 
demand interest upon the amount which is 
thu 9 olaimed as ordinary damages for breaoh 
of oontraot. This, I believe, is the first time 
that the point has been definitely raised, and 
that is the ouly reason why I have thought 
it necessary to state the simple, almost self- 
evident, reason for deoiding it as I do. 

There will, therefore, be a deoree for the 
plaintiff for Rs. 1,06,102 and oosts and 
interest on judgment at 6 p9r cent, per 
annum. 

Suit decree 1. 


the Plaintiffs. 

Mr. Slrangman, Advooate General (with 
him Mr. U. D N. Wadia ), for the Defendant. 

JUDGMENT.—The only point in con¬ 
troversy here is whether the plaintiff is 
entitled to interest on the amount claimed. 
The answer to that depends upon what is 
olaimed. Is this damages or is it money 
paid by an agent on account of his prin¬ 
cipal? Clearly it is damages. A pa'<ka 
adatia, as settled by the law of this Court, oan 
at will baoome a principal to enforce any 
oontraot which has been entrusted to him as 
agent by his original principal against 
that priooipal. I have frequently commented 
upon the legal anom dies involved in this 
entirely new and unique legal entity. Bat 
in this Presidency at any rate we must 
take it as we find it. When, then, a pakka 
adatia sues, as in the present case, relying 
upon his character not as agent but as 
principal and thereby deliberately protects 
hi uself against inquiries which ordinarily are 
nj;li about the amounts he has actually 


MADRAS HIGH COURT. 

Second Civil Appesl No. 1941 of 1917. 

November 6, 1918. 

Present: —Mr. Justice Sadasivs Aiyar and 

Mr. Justice Spencer. 

MARIAPPA PiLLAI —Defendant No. 3 — 

Appellant 

versus 

L R RAMAN CHETTIAR and others — 

Plaintiff and Defendants Nos. 1 and 2 

— Respondents. 

Provincial Insolvency Act (HI of 1907 J, «s. 36, 37 
— 'Court,' ‘ void/ meanings of—Transfer by insolvent — 
Fraudulent preference—Sale by Official Receiver — 
Suit by alienee of insolvent impugning sale—Validity 
of transaction, whether open as defence—Annulment of 
transfer—Insolvency Court, exclusive jurisdiction of. 

The expression ‘the Court’ in section 37 of the 
Provincial Insolvency Act signifies the Court ex- 
ercisiug jurisdiction under that Aot. [p. 520, col. 2.J 

The word ‘void’ in section Hd of the Provincial 
Insolvency Act means ‘voidable.’ [p. 521, cols. I & 2.] 

A special statutory provision whereby Distriot 
Courts and other Courts are invested by notification 
of tbe Local Government under seotioa 3(1; of t^ 
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other powers" oHn ^- W,th 1,10 P°' ver > among 

4 -o t Jl 5 s ^. T her notiUod 

t^r^zr^ r sacKa 

J&S & stews 
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fc'ss™ f ,1 

iH““'i:*rK*SMi a 

have jurisdiction to entertain n | WOU d . not 

the defendant to obtain tho rol* f / brought by 
baser] on tho ri^ht nut f 10 ^ cancellation 

equitable deUce When^r 1 f h ° ba8, ' S of 
a relief is, by Statute n * rant ®“ch 

Tribunal, the defend can^t ^TV" iV S , pecial 
another Tribunal not vested !vith before 

transfer, therefore fnlMr. , j 1 snc 1 P ow er. A 

aside, [p. 522, col. 1 ] ' uonrt 1,11 ,fc 1S set 

Seoond appeal againat the degree of the 

So M4 C 0 0 M fl .°« T,nn r lly ’ iD AppealSait 

denree of'“the 60 ^^.*^ ^ 

■rajss -Tinnevrfi ^ A 

Messrs T. U. KrMnaswami Anar and W 

v.nayepa flo*. for the Appellant ’ 

xMessrs. T. fi Venkatarami Sastri and 

/j*. Sivarantakrishna Axihar for R j 
ent No. 2. ^ ar » for ttespond- 

JUDGMENT. 

OPENCER, J.-Thfl nlni'nfi'ff • 

the 2nd defendant. She purchased 6 the'^ °! 
property from him on 5 th C 

the consideration for the c ft ]« u • 1 , » 

debt fco her which he had inn l * 10 

meeting the expenses nf « purred for 

tion between himself and hTfath ''"‘T* 
whioh he had pledged his f . th ? r ’ for 
The 1st defendant was a or J9weIs - 
2nd defendant and brought Ori ° r „ the 

*- 3811913 »** <££ 


Mansif nf TmnevelJy against him and got 
the salt property attaohed before jndgmenf. 
The plaintiff put in a claim peti- 
■onbnt twasdmmissed on 2nd December 
' . a ^®htor’s petition presented 

loi^h 9 f ri r Co J nrt cn l5th se P temi >" 

1913 the 2cd defendant was on 12th Decern- 

_cr Did declared insolvent. The Official 

Receiver sold the suit property by auction 

on 3 1st July 1914 and the 3rd defendant 
r nrchased it. 

The plaintiff brought this suit to establish 

* er titb* and has been suocessfal in tbe 
Io«er Courts in obtaining a declaration of 
her title, both the Additional District MuDsif 
ai d the District Judge finding that the e&Je 
y plaintiff s besbar.d in her favour was a 
peruine ore for goed consideration. They 
also held that the sale by the Official Re- 
oeiver was a nullify for want of a vestir g order, 
citing the opinion of Moore, J„ in Official 
ecaier rf Trtchtnopoly v. Somasundaram 
C ittiar ( 1 ). The proceedings in wbioh 
e 2 nd defendant was ad judioated insolvent 
are not in the records of this second 

appeal. Assuming that those proceedings 
were regular and that under section 16 ( 2 ) 

. of the Provincial Insolvency Aot, the 
insolvent's Property by the erder cf 
adjudication i pf0 facto became vested in 
the Official Receiver, there are other 

obstacles in the way of tbe 3 rd defendant, 
who purchased the property from the 
Offijial Receiver and is the appellant in 
this second appeal. The defeot in his title 
consists in the admitted fact that the 
transfer of tie suit property by the 
insolvent to the plaintiff bas not been 
annulled by the Couit of In ; olvency either 
under section 30 C r section 37 - 0 f tbe 

Provincial Insolvency Aot. “The Court” 
in sections 36 and 3 / signifies the Cooit 
exeroising jurisdiction under that Act [see 
tho definition in section 2 (g) of tbe Provin¬ 
cial Insolvency Act],whioh in the present ease 
was the District Court. I am of opinion 
that no Court has the jarisdiotion to annul, 
as such, a transfer amounting to a fraudulent 
preference or a volnDtary transfer made 
within two years of the adjudication, except 
a (_ ourt exeroising insolvency jurisdiction in 
proceedings which have been instituted to 

i- O) 34 Ind. Cas. 602; 30 M. L. J. 415. 
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deolare the debtor, who made the transfer, in¬ 
solvent by a petition duly presented under the 
Aot. In Gandla Veeiama v. tiamastoumiah Garre 
(2) it was held by Phillips and Krishnan, JJ., 
that a Receiver appointed by . Court of ln?ol 
veuoy could bring a regular suit in another 
Court to set aside a transaction under section 
36 of the Provincial Insolvency Aot, but with 
due respeot, l feel doubt whether that 
deoision was right. I do not think that a 
special statutory provision whereby District 
Courts and certain other Counts are invested 
by notification of the Lnoal Givernment 
under section 3 (I) with the power, among 
other power?, of invalidating certain defined 
transactions of insolvents should he extended 
to all Courts of original jurisdiction whether 
notified under this Act or not. Otherwise 
c >nfliots might arise between the decisi n of a 
Court sitting in insolvency and the judgment 
of another Court exercising ordinary original 
jurisdiction. Transfers of this kind, if they 
do not fall under seotion 53 of the Transfer 
of Property Act, would, in the absence of any 
provision to the contrary, be valid transfers. 

T further agree with the view taken in 
Idemraj Chnmpa hall v. tinmkishen Ram (3) 
and in K title“har Ram v fthawov P rasud -i) 
that it is the Official Receiver who must set 
the Court in motion to annul .i transfer 
under seotion 36 or section 37. These seotiors 
speak of such rransf. rs as heing ‘‘void against 
the Receiver” nov raid fu- "net nil thr> v-rrld. 

On the al • j <.1 E B-vi-k. up,.y 

Act it has been laid down in three deci¬ 
sions of this Court that ‘ void” in section 36 of 
the Provincial Insolvency Aot and in the cor¬ 
responding seotion 55 of the Presidency 
Towns Insolvency Art means “voidable” 
[see Abdul Sad bar v. Official Assignee cf 
Madras (5), Sunkamnarayana Aiyar v. Alagiri 
Aiyar (6; and Official Receiver of Trichina, 
poly v. Somamndaram Chettiur (I)]. 

An additional reason was given by my 
learned brother in the latter case, viz , that 
the Aot makes the intervention of the Court 
necessary, whioh would not he so if such 
a transfer was void ub initio. It has been 

held by another Bench of this Court in 

(2) Second Appeal No. 360 of '916. 

C3> 38 Ind. (Jas. 369; 2 P. L J. 101 ; 1 P. L. W. 7^2; 
(1917) Pat. 303. 

(4) 42 Ind. Cas. 845. 

(5) 20 Ind. Cas 485; (1911) M. VV. N. 217; 14 M. 
L. T. 61; 26 M. L. J. 308; (1913) M. VV. N. 876. 

(6) 49 Ind. Cas. 283; 8 L. W. 281; (1918) M. VV. N. 
487; 24 M. L. T. 149; 35 M. L. J. 296. 


Fssam Kassim Sait v. Salat Marr.mad Koy a 

(7) that oven the word ' void” in section 
37 of ti o Provincial Insolvency Act only 
means ‘ voidable”, although that seotion 
leaves the Court no discretion in the 
matter, by declaring that every transfer 
of property which amounts to a fraudu¬ 
lent preference “shall he annulled by the 
Court,” the words in seotion 36 being 
“may be annulled”. It is enough for this 
appeal that “void” in seotion 36 means 
voidable.” 

Ti c appellant’s Pleader, citing the Full 
Heno!i ease rf Lakshmi D, S s v . Roop Laul 
(b), argues tnac he should be allowed to 
raise ihe voidability of the transaction 
in plaintiff’s favour as an equitable de¬ 
fence in th h suit, and further contends 
that the Othoial Receiver, wh n he -old 
ihe insolvent’s property by auction, sufficient 
ly indicated his intention of exercising his 
discretion towards the avoidance of the 
fale to the plaintiff. 

But that is not enough. The transfer 
has not been annulled by the Insolvency 
Court. The appellant cannot be allowed, 
for the purposes of this suit, to stand in 
the shoes of the Official Receiver, an 
oflioer of Court, who has not been made 
a part; , , nd to raise a defence involving 
the deoision of a point whioh it D omI\ 
within the jurisdiction of a Court <i, 
ir*g with the estate in insolvency to do,- • 

Moreover, the transfer to the plaintiff, 
loc ked at from the point of view of section 
?6, is not a voluntary transfer, as both 
Cruris have found that there was con¬ 
sideration for it. For the application of 
seotirn 37, it was not made within 3 months 
of the presentation of the petition on whioh 
the adjudication was made. Even regarded 
as a transfer in fraud of creditors it could, 
under the authority of falaniandi Ghecty 
v. Apparu Ohettinr (9) and Subramania 
Ayyar v. Yuihia Ghettiar ( 10), only be avoided 
by a suit instituted for the purpose r,f 
having it .-e‘ a-ide 

The appeal, therefore, fails from every 
point of view ar d is dismissed with cosfs 


(7) 38 Ind. Cas. 231. 

(8) 30 M. 169 (F. B.i; 1“ M. L J 19; 2 M L. T >. 

(9) 34 Ind. Cas. 77f; 30 M. L. J. 565; 19 M. L T. 
>90. 

(10) 43 Ind. Cas. 651; 33 M L. J. 705 V F III- 6 L 

W. 760; 41 M. 6J2. L U 



INDIAN CASES. 

V4LL ' Ma *OMED ABU v . BERTHOLD REIF. 

Sl!U8I7i Aitar, J.—Thn Full Benoh de- 
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msion 10 Lakthmi Doss v. Roop haul (£) 
(ivmoh is binding on me sifting in a 
Division Benoh) should not, in my opinion 
be extended so as to enable a defendant 
to raise an equitable defenoe, if the Court 
before wbioh it is raised would not have 
jurisdiction to entertain a suit if brought 
by the defendant to obtain the relief of 
cancellation based on the right put for- 
ward as the basis of the equitable defence, 
buoh an equitable defence may be success- 
tolly pleaded in some oases, even though a 
suit to obtain the relief based on the faots 
on which the defence is based may be 
barred by limitation, but I do not think 
that where the right to grant suoh a relief 
is, by Statute Law, vested in a Special 
tribunal, the defenoe could he pleaded before 
another Tribunal not vested with such 
power. I, therefore, agree with my learned 
brother that a transfer falling under sec¬ 
tion 36 of the Provincial Insolvency Aot 
remains valid till set aside by the Insol¬ 
vent Court at the instance of the Receiver 
and that the voidabilpy of the transfer 
could not be pleaded as a defenoe in any 
Court till it is so set aside. I might 
further add that in this case there is 
nothing to show that the Receiver Gopala 
Ayyar knew of the transfer and eleoted to 
avoid it. It is the Rjoeiver alone that 
omld so eleot, and not a purchaser from 
him. Hence assuming that an order of 
aor ulment by the Ccu'tat the Receiver’s 
instance is unnecessary and that the 

Receiver’s unilateral declaration of intention 
to avoid will suffice, there is nothing to 
indicate that even such a declaration of 
intention existed in this oase. The Re- 
oeiver s aot of selling the property to the 
3rd defendant is no proof of such intention 
in the absence of evidenoe that the Receiver 
had even knowledge of the alienation to 
the plaintiff. A man oannot intend to 

destroy a thing of whose existence he is 
unaware. 

I do not wish to enter upon a oonsidera- 
tion of the difficult question whether the 
*ull Benoh deoision in Lakshmi D jS s v 
Roop Laul (8) can be reconcilei with 
tbe principle of the recent Fall Benoh 
demeion in Subramanii Anar v. Muthia 
Okettiar (10', in which it was held that a 
defendant oannot set up the yoidability 


under section 53, Transfer of Property Aot, 
of an alienation made in the plaintiff’s 
favour in fraud of creditors till such aliena- 
ion is set aside aotually by a deoree passed 
in a regular suit, especially in view of 
even more reoent decisions wbioh held that 
even a single creditor could maintain 
such a suit brought in his own individual 
interest and not necessarily on behalf of 
all the creditors. 

M. c. p. 

% 

Appeal dismissed. 


BOMBAY HIGH COURT. 
Or:giaVal Civil Jurisdiction Appeal No 17 of 

1913. 

Maroh 27, 1919. 

Present: Sir Basil Scott, Kt , Chief Jmtioe, 
and Mr. Justice Htyward. 

VALL1 MAHOMED ABU— Dependanc- 

Appellant 

versus 

BERTHOLD RE1F— Plaintiff_ 

Respondent. 

Ah en enemy debt due to-Interest, whether suspended 
Ucense & **** outbte ^ of u*r and grant oj 


.~ h T, * debtor is nnder an obligation to pa j 

nterest to an enemy firm, each obligation is not 
suspended between the date of the outbreak of 
war and the date when the firm is granted a license 
to conclude certain transactions, [p. 5 23, col. 2 .J 

Mr. Taraporevala (with him Mr. Desai), for 
the Appeliact. 

Mr. Coltmau (with him Mr. R. D. N. 
Wadiu), for the Respondent. 

JUDGMENT.—The only question to be 
deoided on tbe oross objection is whether 
the learned Judge in the lower Court was 
right in holding that the defendant was 
entitled in tbe account between the parties 
to a refund of any interest paid between 
the 10th of August 1914 and the 9th 
February 1915, The former date is taken 
a-i the. date of the outbreak of war between 
England and Austria and the litter is tbe 
date when the first license wngriniel to 
the plaintiffs’ representative in Bjmbiy to 
oonolade their indent transaction*. These 
transactions were—so far as is indicated by 
the specimen indent pat in—indents sen t 
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from Bombay to Bradford for goods from 
the plaintiffs’ firm at that place. One of 
the plaintiffs, Reif, was a naturalised 
British subject. The partnership of the 
plaintiffs being between an Austrian and 
a naturalised Englishman was dissolved by 
the outbreak of war but the plaintiff Reif 
was granted a lioense under the Proclamation 
of the 9th September 1914 in England. 

Whether any of the contracts to which 
the accounts between the parties relate were 
illegal having regard to the terms cf this 
Proclamation, has not been established and 
the only question for consideration is as 
above stated, whether the obligation to pay 
interest was between oertain dates suspend¬ 
ed. 

The learned Judge followed to a limited 
extent a pievious judgment of Maoleod, J , 
who thought the plaintiffs’ Bombay firm 
was a branch of their Hamburg firm, and 
held there was a suspension of the obliga¬ 
tion to pay interest; he was of opinion 
that if the defendant had paid money due 
to the firm in Bombay ho would not have 
been doing anything whioh involved a penal¬ 
ty but was entitled to withhold it until 
satisfied that it. would he retained in fafe 
custody till the suspension of hostilities. 
In so holding he applied certain American 
oases of whioh Broxcii v. Hiatts (1), a 
decision of the Supreme Court of the United 
States, is the weightiest. These decisions 
have, however, been questioned in Hugh 
Stevenson and Sons v. Aktiengesellschoft Fur 
Cartonnagen- Industrie (2) by several of the 
Law Lords: see pages 255, 2b9. 

Moreover, in the Supreme Court of the 
United States it has been held that where 
the debtor resides in the same oountry as 
the oreditor or his duly authorised agent, 
provided such agent was appointed before 
the war, interest on a debt is not sus¬ 
pended by the war: see United States v. 
Qrossmayer (3j and Ward v. Smith (4). In 
the present case the branoh firm of the 
plaintiffs to whose representative the defend¬ 
ant paid interest was established long before 
the war. 

We think the safest course is in the 
circumstances to give effect to the opinion 

O) (1872) 15 Wall. 177; 82 U. S XXI, p. 128. 

(2) (1918) A. 0. 239 at p 245; 87 L. J. K B. 410. 

(*) (1809) 9 Wall. 72; 7« U 8 XIX, p. 627. 

(4) (1803) 7 Wall. 447 »t p. 452; 74 U. S. XIX, p. 207. 


indicated by the Lord Chancellor in Hugh 
Stevenson and Sons' case (2) that it is difficult 
to see on what principle interest (parti¬ 
cularly where, as here, it is stipulated for by 
the contract) is to be forfeited if private pro¬ 
perty is to be respeoted. 

In the present case it may be that even 
according to the proposition laid down by 
Maoleod, J., the money paid was not wrongly 
paid and, therefore, could not be recovered 
back. 

We allow the oross-objeotion and delete 
the clause of the decree which varies the 
Commissioner’s roport. 

The result is that the appeal is dismissed 
with oasts and the cross objection is allowed 
with costs. 

Appeal dismissed. 


PATNA HIGH COURT. 

Second Civil Appeal No 618 of 1918. 

July 10, 1919. 

Present:-*- Mr. Justioe Das. 

Bobu HIRA SINGH — Plaintiff—Appellant 

versus 

Lah KESHWAR LAL and another — 
Defendants—Respondents. 

Bengal Tenancy Act (VIII B. C. of 1835.), s. 60— 
Landlord and tenant — Rent, suit for, by registered 
proprietor — Tenant, whether can plead right rf third 
person to receive rent. 

Under section CO of the Bengal Tenancy Act, it is 
not open to a tenant, to plead in defence to a suit 
brought by the registered proprietor that a third 
person is entitled to receive tho rent, nor is it 
for him to decide to whom he must pay rent. [p. 524, 
cols. 1 A 2.] 

Appeal from a decision of the Distriot 
Judge, Chap™. 

Mr. Jalgobind Prosad Singh, for the Appel¬ 
lant. 

Mr liar Nandan Sahay, for the Respond¬ 
ents. 

JUDGMENT.—The plaintiff is the pro¬ 
prietor in respect of the land of whioh the 
defendant is a tenant. Admittedly he lias 
been rooorded as the proprietor in the Land 
Registration Department He brought a 
suit for reoovery of arrears of rent from 
1320 to 1323 and was met with the defenoa 

by the tenant that he had paid rent to the 
mortgagees in possession. This defence 
found favour with the Courts below, with thf 
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rpsn’t that they have dismissed the plaintiff’s 

5 u i! 

1 * -his Court the learned Vakil appearing 
or, behalf of the appellant urges that under 
section 60 of the Bengal Tenancy Act the 
ten ,rt was not entitled to plead any defence 
to a claim by the person registered as the 
prr.prr f" r under the Land Registration Act 
° r > > / o that the rent is due to any other 
rer on. In ray opinion this contention is 
veil founded and must prevail. The whole 
obiecfc of seotion 60 of the Bengal Tenanoy 

t( ? * ivo t0 a registered proprietor 
tacli .es for recovering rent and to prevent 
tenants from setting up a false and fictitious 
defence by pleading that a third person not 
registered was entitled to receive rent. fSee 
the case of Sakri Datta v. Ainuddy (1).] The 
dc noeput forward in this case by the tenant 
is calculated, m my opinion, to perpetuate the 
mi chief which it was the intention of sec¬ 
tion 60 of the Bengal Tenancy Act to pre- 
vent. The oa*e reported as Hem CJhunder 
Mi*n v. Rajah <?ir Sourindra Mohan Tagore 
UJ is in favour of the appellant. 

The Court below, however, relied upon two 
nn*es. The fir«t of that is reported as Durga 
Da* H zra v. Samash Akon (?.) f Feem9 to 

me (hat that case wis decided upon the 
findings of faots arrived at by (lie final Court 
of facts dealing with that case. The Lam¬ 
ed fudges in that case say: “ We think that 
cn the findings of fact arrived at bv the 
learned District Judge the provision s of sec¬ 
tion 60 are not applicable to (ho present case 
The Judge finds that the plaintiffs ceased to 
be in possession of the land in respect of 
which they claim rout some four years prior 
to suit, that is to say, since the defendant 
in good faith attorned to the Poddar 3 and 
commenced to pay them rent, and we are 
unable to see any error of law in this find¬ 
ing.” It is clear, therefore, that so far as 
Durga Das Hazra v. Samash Akon (S) was con- 
corned, that decision was given on the findings 
of faot of the lower Appellate Court. The 
o- i r oase relied upon by the lower Appellate 
CcuH is the case of Oirish Chandra Chcngdar 
v. Satish Chandra Sarkar (4). It was held 


in that case that seotion 60 of the Bengal 
tenancy Aot does not preclude a tenant de¬ 
fendant from proving that the title under 
which the plaintiff olaims to hold and in 
respect of which he has been registered under 
the Land Registration Aot has been held by 
a Court properly constituted to be void and 
of no effect. The plaintiff in that case 
olaimed to realise rent from the tenant. He 
was undoubtedly registered as the proprietor 
in the Land Registration Department. Bat 
in a case which was fought out between the 
plaintiff and another party it was established 
in a Court of competent jurisdiction that the 
plaintiff had no title to the land. It appears 
(o me that that case is distinguishable from 
( he present case. In this case no Court has 
held that the plaintiff has no title to the 
land. In other words, his title, as the pro- 
prietor of the land, is admitted but all that 
is urged before me is that although the 
plaintiff is undoubtedly the proprietor of the 
land, still as there is a mortgagee in posses¬ 
sion it is the mortgagee in possession who is 
entitled to rent from the defendant. In my 
opinion it is not for the tenant to decide as to 
whom he must pay rent. Plaintiff is the 
registered proprietor and under section 60 of 
the Bengal Tenanoy Act the tenant must 
pay rent to the registered proprietor. Of 
oourse as between the registered proprietor 
and the mortgagee in possession the question 
leraains an open one and the mortgagee in 
po-session clearly, if he can prove bis title, 
has a remedy against the registered pro¬ 
prietor. I hold, therefore, that the plaintiff is 
entitled to rent from the defendant for 1320 
to 1323. The learned Vakil on behalf of the 
respondent states before mo that there is 
no dispu(e as to the amount of rent. I would, 
therefore, allow this appeal, set aside the 
judgments and deorees of the Courts below 
and in lieu thereof give a deorae to the 
plaintiff for the amount olaimed by him in 
the suit. The plaintiff is entitled to his 
ousts throughout. 


( ' 6 Ind. Caa. 336; 12 
C. W. N. lOOJ. 

(2) 5 G. W. N. 482. 

(3 4 C. W. N. 606. 

(4) 12 C. VV. N. 622, 


C. L. J. 620 at p. 62*2; 14 


Appeal alhtred. 
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PUNJAB CHIEF COURT. 

Stco.^D Civil Appeal No. 1773 of 1915. 

February 3, 1919. 

Present: —Mr. Justice Sbadi Lai and Mr. 

Justice LeRossignol. 

SUB A— Plaintiff—Appellant 

t ersus 

KUTBA and ANOiUEK — Defendants — 

Respondents 

Pre-emption—Occupancy rights, si’.e oj—Occupancy 
tenant, whether can challenge or pre-empt sale. 

An occupancy tenant cannot challenge a sale oi' 
occupancy rights by another occupancy tenant in 
favour of the landlord and cannot successfully 
maintain a suit to pre-empt on such a sale. 

Second appeal from the deoree of the 
District Judge, Jullundur, dated the 3rd 
May lyl5. 

Mr. Shamair Chand , for the Appellant. 

Mr. P'anir Chand , for the Respondents. 

JUDGMENT.- One Kutba, an oooupanoy 
tenant, has sold his oooupanoy rights in 
54 kanals of land to his landlord, and 

the plaintiff, who is the nephew of the 
vendor, has brought this suit for a de¬ 
claration that he is entitled to retain 

possession of the area sold as mortgagee, 
and failing to obtain that relief he asks 
for a declaration that as the sale is 

fictitious and without consideration, it shall 
not affeot his reversionary rights, and 
as a final alternative he asks to be allowed 
to pre empt the land sold. 

Appellant’s Counsel before us admits that 
in regard to the two latter reliefs the 

oaae is covered by authority and that 
the plaintiff, an oooupanoy tenant, can¬ 
not challenge the sale to the landlord 

and cannot suooessfully maintain a suit 

to pre-empt on suoh a sale. With regard 
to the first relief olaimed, however, the 

District Judge has not oome to any 
tindmg of faot, and on the material on 
the record before us we are unable to 
arrive at any conclusion on the faots in¬ 

volved in the case. The learned District 
Judge has disposed of this point by re¬ 
marking that even if such a mortgage 
did exist it would be a nullity, and for 
this position he relies on sootions 53 and 
bfi of the Tenancy Act. We are, 
however, unable to oonour in this view, 
for if, ai the plaintiff alleges, there was 
an old standing mortgage by himself, by 
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Kutba, vendor, and by the vendor’s father 
whioh the plaintiff alone redeemed, then 
we hold that in respect of the occupancy 
land included in the mortgage whici bo- 
longed to Kutba and Kutbu's father, ioe 
plaintiff stands in the shoes of the original 
mortgagee and that the vendee in par. 
chasing from Kutba take-4 what Kutua 
has to sell subject to the mortgagee 
rights. From this it folio vs that it must 
bo asoertainod whether the plaintiff re¬ 
deemed the share of Kutba and Kutba’s 
father with his own moneys and what 
amouut he paid. If it be f >und that he 
did redoem Kutba’s and Kutba’s father's 
share of the mortgaged area, he is entitled 
to possession of that area until his mort¬ 
gagee rights have been satisfied Had 
Kutba effected a recent mortgage in 
favour of the plaintiff, the landh rd-vondee 
oould have olaimed to ignore it, bit the 
case is not the same when one of the 
mortgagors redeems a mortgage to which 
the landlord mint bo taken to have given 
his acquiescence. 

For these reasons whilst agreeing that 
the plaintiff is entitled to in relief regard¬ 
ing the invalidity of the sale or oil the 
score of pre-emption, we accept the ap¬ 
peal on the remaining point and rera and 
the oase to the Distriot Judge for a 
finding on the faots alleged regarding re¬ 
demption of the mortgages by the plaintiff 
and a deoision in the light of the above 
remarks according to the facts found. 
Costs to follow the event. 

Appeal arcep ed ; 

Oase r-anande i. 


MADRAS HIGH COURT. 

FULL BENCH. 

Second Civil Appeal No. 845 of 19io. 

April 10, 1919. 

Present: — Sir John Wallis, Kt, Chief 
Justice, Mr. Justice Oldfield, Mr. Justice 
Sadasiva Aiyar, Mr. Justioe Coutts Trotter 
and Mr. Justice Seshagiri Aiyar. 

ARUMUG H AM CHET VY— P..alnt,ff 

—Appellant 
versus 

MUTHU KOUNDAN an d otjers —Depend- 
ants Nos 2. 3 and 1 — Respondents. 

Hindu L'iw —Joint family— Debt incurred by lather 
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* — ■» — j 

is —Liability of sons. 

An independent debt, not immoral nr ;iu i 

H ; ndu father ™ ti>e security 0 Of 

aeu^'hthT; 'L^ZT^zz at £ zrr* k- 

antecedent debt, so as to support the chartre''on^b" 

sons’shares also to the extent of the uTsecurec 
on the prior mortgage, [p. 5 3 o, col. J; p 5h6 col 11 
Badagala Jogi Naidu v. Bendalam Pamn’n v’• 7 
48 Ind. Cas. ,«th 35 L . j. 

.uW; £™SV? $?.?? ■?:> 

dissented from. V ^ ^35, 

» A^ig^S. S? 

•T. 43/ ; 19 Bom L. R. 4.sS- 21) C L J i. 30 u 

Second appeal againet the decree of the 
?n9 tr f 0 t i«“ rt °/ Salem - fn A PPeal Snit No. 

102 of 1916 preferred against the decree of 

the Court of the Principal District Monsif 
ot Salem, m Original Suit No. 297 of 1915. 

This eeoond appeal ooming on for hear 
ing on the 10th and 17th January 1919 
upon perusing the grounds of appeal,’ 
the judgments and deorees of the lower 
Appellate Court and the Court of first 
inetanoe and the material papers in the 

m'Va? “’’"’I heariD « lbe arguments of 
Mr J 1 -Maras,mha Aiyangar, for the Appellant 

atl ' J ° f Mr ' B Sitarama Rao, for the 1st 

and 2nd Respondents, and the other re 

spondent not appearing in person or by 

Pleader, and the case having stood over 

for consideration till 5th February 1919 the 

Court (Sadasiva Aiyar and Napier, JJ ) 
made the following 

ORDER OF REFERENCE TO A FULL 

BENCH. 

S ADASIVA Aitar, J. The plaintiff is the 
appellant. The smfc was brought to obtain 
a mortgage decree forsaleonthe mortgage 
document Exhibit H, dated 11th May 1903 
exeouted by the 1st defendant to the plaintiff 
or Rs. 1,150. The defendants Nos. 2 
and 3 are the undivided sons of the 1st 
defendant. The 3rd defendant is still a 
minor, while the 2nd defendant was a minor 
on the date of the mortgage-bond Exhibit H. 

According to the reoital in Exhibit H 
the sum of Rs. 1,150 mentioned in it as 
consideration is made up as follow®- (n) 

Rs 833-8 0 being the "sum due I th 
registered mortgage bond Exhibit a 

1899; (6) R, I3C.1.0 due on the simp,e debt 

bond of 1902 Exhibit K; ( c) R*. 40 


reooived by the 1st defendant for exoavat- 
ing a well in the family garden; (d) 
K-i 100 for discharging the debt 'of 
attnkottai Karuppan Chettyar; (0) 
its. 4.,-7-Oreoeived for excavating the well 
already mentioned and for family expenses; 
Total Rs. 1,150. 

The l?t defendant (the father) as asaU 

remained 6a’ parte. His sons (the defendants 

IN08 2 and 3) contended that their two-third 

S'jre in the mortgaged properties cannot 

0 affeofod by the mortgage because '‘the 

suit debt w i9 not contracted either for 

family benefit or for any necessity binding 

on the family” (4th paragraph of the 
written statement). 

It will be seen from the written state¬ 
ment that the defendants Nos. 2 and 3 did 
not question the genuineness of the mortgage- 
ee Exhibit H or the existence of the 
debts, that is, the passing of considera¬ 
tion for Exhibit H, nor did they plead 
that the document was legally invalid as 
a mortgage for any reason. Their defence 
was oonfinod to the contention that the 
mortgaged debt was not binding on their 
shares of the mortgaged property. 

• i s J he . ^ defendant remained ex parte, 
la istriot Mansif had to raise the point 
for determination as to his exeonfcion of 
the document in order to give a decision 
against him. On 11th Jane 1915, a single 
consolidated issue was raised by the District 
unsif a9 follows: 'Whether the suit docu¬ 
ment is genuine and supported by considera¬ 
tion and binding on the 2nd and 3rd 
efendants share?.” In the judgment of the 
District Munsif, the issue has been split 
up into two as follows: (1) Whether the 
suit dooument is genuine and supported by 
consideration, and (2) whether the suit 
document is binding on the 2nd and 3rd 
defendants’ shares. The Munsif notes in 
paragraph 6 of his judgment that issue II 
was the only one really contested by the 
contesting defendants Nos. 2 and 3, whose 
Vakil noted on Exhibit H that he admitted 
its genuineness. The Vakil also noted on the 
documents Exhibits A to G that he admit¬ 
ted their genuineness. The plaintiff, who 
was not even cross examined, proved the 
genuineness of Exhibits J and K. Cisarly 
Hr. R. Srinivasa Rao, b. a., b. l., who 
appeared as Vakil for the defendants Nos. 2 
and 3 before the District Muosif, dii not deay 
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the genuineness or validity as a mortgage 

dooument of the deed Exhibit H sued on 
• 

or of the other documents Exhibits A to G. 
The Mun*if found on the 1st issue (which 
was not contested by the contesting 
defendants) in the plaintiff’s favour, and he 
found on the 2nd issue tha' the suit docu¬ 
ment is binding on the shares of the 
defendants Nos. 2 and 3 to the extent of 
Rs. 1,106-9 0 out of the prinoipal sum of 
Rs. 1,150 mentioned in Exhibit H, the 
sum of Rs. 43-7 0 received in cash on the date 
of Exhibit H not having been proved to 
have been borrowed for family necessity. 
The District Munsif held that the remain¬ 
ing Rs. 1,106 9-0 constituted antecedent 
debts and hence the mortgage was binding 
to that extent on the shares of defendants 
Nos. 2 and 3 also He gave a mortgage deoreo 
aooordingly for that sum and interest. 

On appeal, the same Vakil who had 
appeared for the appellants in the District 
Munsif’s Court was allowed to oonteDd 
that Exhibit H was Dot proved to be valid 
as a mortgage beoause it had not been 
proved by the evidence of an attesting wit¬ 
ness under section 68 of the Evidenoe Aot, 
and the other mortgage documents Exhibits 
B, C, E, E and G had also not been so 
proved by the evidenoe of an attesting 
witness for eaoh of the documents or by 
proof that the attestation of one attesting 
witness was in his handwriting under sec¬ 
tion 69 of the Evidenoe Aot I might add 
that in the grounds of appeal to the lower 
Appellate Court, no express reference i 9 made 
to the necessity of the proof of any of 
these documents by an attesting witness or 
to the necessity of the proof of an attesting 
witness’s handwriting. 

The District Judge accepted this conten¬ 
tion and held that Exhibits B, C and E to 
H were inadmissible in evidenoe as not 
properly proved. Yet, he upheld, rather 
inconsistently, the decree of the District 
Munsif so far as it directed the sale of the 
1st defendant’s share in the mortgaged 
properties, that is, ju9t as if Exhibit H 
had been properly proved as a mortgage 
document, so far a? the 1st defendant’s 
share was concerned. 

I am clear that the contesting defendants 
Nos. 2 and 3 dii n:>b dispute either the 
genuineness or the legal validity as mort¬ 
gage dicauents of the deeds Exhibits 

J 


B, C and E to l£ before the DiVriot 
Munsif. So far as the suit dooniue nt 
Exhibit H i9 concerned, I think that Order 
VIII, rules 3 to 5 (introduced into the new 
Civil Procedure Code), casting, as they do, 
the obligation on contesting defendants to 
make specific denials of facts alleged in the 
plaint and providing, as they do, that evasive 
denials are insufficient, precluded tlie defend¬ 
ants Nos. 2 and 3 from raising the question 
that Exhibit H did not create a valid mortgage 
or was not properly proved. Under seo'ion 
58 of the Evidence Act, no fact need be 
proved which the parties have agreed to 
admit or which by any rule of pleading in 
force at tie time, they are deemed to have 
admitted by their pleadings, though the 
Court may in its discretion require the faots 
admitted to be proved otherwise than by 
suoh admissions. The District Court is, no 
doubt, given a discretion under this Seotion to 
require proof of these documents B, U and E 
to H, but, in my opinion, it would not have 
exercised its discretion properly if it called 
for suoh preof, notwithstanding what took 
place before the District Munsif. Assuming, 
however, that its discretion to call for proof 
would have been properly exercised, it did 
not call for suoh proof but decided at once 
that the documents had not been proved. 
The affidavits of three witnesses filed in this 
Court on behalf of the plaintiff establish that 
the Distriot Munsif aispensed with the evi¬ 
dence, as the contesting defendants’ • akil did 
Dot require formal proof of the documents 
Exhibits B, C and E to H. I would, there 
fore, set aside the finding of the Distriot Judge 
on the first issue and hold that the suit 
document, Exhibit H, is genuine and sup¬ 
ported by consideration. 

I now come to the 2nd issue, namely, 
whether the debt is binding on the 2nd and 
3rd defendants, assuming that the dooumeuts 
B, C and E to H are valid mortgage docu¬ 
ments supported by consideration. 

The first dooument Exhibit B \i\g exeouted 
by the 1st defendant to S. K<\indan for 
Rs. 75 in 1891. Before the personal remedy 
under that dooument was barred, the 1st 
defendant exeouted Exhibit C (whioh super- 
seded B) in 1895 for Rs. 115 to the same 
S. Koundan. Then Exhibit E is a mortgage- 
deed by the 1st defendant to Chinnu Mudali 
in 1896 for Rs. 50. Exhibit F is a mortgage 
deed executed in the year 1897 by the 1st 
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to di,-oharge Exhibits C and E and forfur- 

Rqqf nrn D b ^o° Wed ' Kxhlbit G » dated 
-E99 for Rg. 700 to disoharga Exhibit F aDd 

for monies borrowed in oash, and it was exe- 

onted to the plaintiff Arnmngam Ohetty. 

Exhibits J and K are simple debt bonds f , r 

i in°A? n ^ '? 0 . res Peotively dated in I9C0 
and 1902, Exhibit K superseding Exhibit J. 

I he plaint dnonment, Exhibit H, was executed 
V ,' 150 dae to the Plaintiff, partly 

under Exhibit G (Rg. 833 8 0) (within six 
id ?° ri partly uu der Ex- 

^ lb '‘ K ‘30-1-0) (within thiee years of 

Lxinbit K) and partly unler ora l loans 

(Rs U.D (Total Rg. 1, 106-9.0), the remain- 

1 ? 1 * " 9 - borrowed in oash on the date of 

Exhibit H being disallowed by the Distriot 
Munsif. 

• Tb ® , Di9t , ri . 0t J adge has disallowed the 
plaintiff 8 claim against the shares of the 
defendants Nos. 2 and 3 in respect of almost 

p 6 i 7n h fl ° « n ° f thi9 en tire amonnt of 
^f 9, R ,l, i^n"i°A H /’®i ha8all0Wed 0nIy the amount 

uuder the 8impb debt 
bond Exhibit K) ootof the above sum of 

M 06 - 9 - 0 ;. rhe D,striot Judge’s reason is 
that the term antecedent debt”, as explained 
in the Privy Council decision in Sahu Ram 
Chandra v Bhup Singh ( 1), does not cover 
the debt due under Exhibit G (Rs. 833-8 0) 
and that the antecedent oral debts amount¬ 
ing to Rs. 143-1 0 are not proved. I have 
already held that the defendants Nos 2 and 3 
did not deny and must be deemed to have 
admitted the existence of all the debts which 
made up the Rs. 1,10 5 9 0. 

The learned District Judge does not ex- 
plain why, according to the Privy Council 
deoision in Sahu Ram Ohanira v. Bhup Singh 
U), the money due under the mortgage 

document Exhibit G would not constitute an 

antecedent debt. Mr. Sitarama R i0 who 
appeared for the respondents Nos. 1 and 2 has 
however, ably argued before us that accord¬ 
ing to that deoision, no debt secured by a 
mortgage of the ancestral family property 
would constitute “antecedent debs” of the 
father and that such a debt could not. there- 
fore, support an alienation by the father so 
as to bind his sons’ interests. It seems to 

(1) 39 Ind. Cas. 2SO; 39 A. 437; 2L C. W N 6H- 1 
P. L. \V. 5V7; 15 A. L -f. 437; 19 Bom. L lt 4 

t ' rp J ' I; 33 k-J’* *4; (1917) M. YV. S. 439- 2> u 

L. T. 22; 6 L. W. 213 ; 44 I. A. 120 (P. C.). * 


bo rather a startling proposition that while an 
antecedent debt of a si uplo character, whe- 
t er contracted orally or urder a simple debt 
on , can mppo»t a mbs quent mortgage or 
s i a of the sons share also in the ancestral 
pi '-pa; ij r , the faot that the antecedent oreditor 
got the additional eeourity of a mortgage 
deprives the subsequent alienee of the right 
given by the Hindu Law to rely upon the 
antecedent character of the debt discharged 
>y the 1 *>:. id^rition paid for his alienation. 
Iho point directly decided in Sahu Ram 
Luan ba v. Bhup Singh (1) ia that a loan, 
contemporaneous with or just previous to the date 
o a mortgage transaction, could not be treated 
as an antecedent debt, as was erroneously 
held by Boddam and Bashyam AiyaDgar, JJ., 

m Ghidambara Mudaliar v . Koothaperumal 
\ ), a view which had already been 
overruled by this Court in Venkataramanaya 
Pantulu v. Venkataramana Doss Pantulu ( 3), 
ir. JSitarama Rao relies, however, on the 
following passages found in their Lordships’ 
judgment; The law was thus stated by 
'ird Hobhouse in Nanomi Babuasin v. Modhun 
Mohun 4.4 1 : ‘Destructive, as it may be, of 
ne principle of independent co-parcenary 
rights in Hie sons. tbG decisions have, for 
sometime, established the principle that the 
sons cannot set up their rights against their 
^at ^er s alienation for an antecedent debt 
. if not tainted with immorality.’ In 
t leirLordshipa’ opinion,these expressions...do 
not give any countenance to the idea that the 
joino family estate can be effectively sold or 
charged in mch a manner a to bind the 
issue of cite father, exoept where cOe sale or 
charge ha bean made in order to discharge 
an obligation not only antecedently incurred , 
but incurred wholly apart from the ownership of 
the joint estate or the security afforded or sup • 
p°se l to be available by such joint estate I 
think that haviug regard to the context, 
their Lordships only meant that if the 
so-oilled antecedent debt G so shortly before 
the execution of the mortgage, say two 
hours or two diys, as to establish that 
l t was incurred on the credit, or security 
available by the joint family immoveable assets, 
such a debt is not an antecedent debt and the 
mortgage deed executed for such a so called 

(2) 27 M. 326. 

(3» 2 ) M. 200; 1 M. L. T. 28; 16 SI. L. J. 69. 

(4) 1JC.2I (P. C.): 13 I. A. 1; 10 Ind. Jar. »5I; 

4 8ar. P. C. J. 632; 6 lud Dec. (N. s.) 510. 
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anteoedent debt would not affect the sons’ 
share. On the same page 447* their Lordships 
say: "to call a borrowing made on the occasion 
of the grant of a mortgage an anteoedent 
debt is to extend unduly and improperly the 
whole scope of the exception on that topio.” 
At page 448* their Lordships say: " It is said 
that the transaction substantially is that the 
father got the Rs. 200 into his hands 
and that when he granted the mortgage 
he was accordingly an ‘anteoedent debtor.’ 
Their Lordships are of opinion that this 
contention oannot be upheld.” Thus, their 
Lordships were only considering the question 
whether the debt inourred on the seourity 
of the mortgage was itself an anteoedent 
debt so as to support that mortgage, and 
not whether a debt previously inourred which 
is really and substantially (and not in 
mere name and technically) a debt anteoedent 
to the mortgage sued on could not be 
called an anteoedent debt, when considering 
the validity of the later seourity deed. 
The anteoedent mortgage debt may not be 
able to support itself as a mortgage 
seourity as regards the sons’ share secured 
under it, but that it ceases to be an 
anteoedent debt so as to support the later 
alienation by mortgage is, as I said before, not 
only a startling proposition but seems to be 
devoid of any support from the language of 
their Lordships. 

In Peda Venkanna v. Sreenivasa Deeksha • 
tulu (5) my Lord the Chief Justioe con¬ 
sidered the above Privy Counoil decision 
in Sahu Ram Ohandra v. Bhup Singh (1) and 
remarked as follows in answer to the 
argument that no suit oould be brought 
during the lifetime of the father against 
the sons on a debt inourred by the father 
and which was neither illegal nor immoral— 
"As to this, Lord Halsbury’s well known 
observations in Quinn v. Leathern (6), that 
a case is only an authority for what it 
deoides, and not for every proposition that 
may seem to follow logically from it, 
appears to me to apply with special force. 
That the Indian Courts have interpreted 
the earlier decisions ending with Nanomi 

Babuaiin v. Modhun Mohun (4), in which last 

(5) 43 Ind. Cas. 225; 41 M. 136; 22 M. L. T. 334; 
83 M. L. J. 519; 6 L. W. 649; (1918) M. W. N. 65. 

(6) (1901) A.. 0.495 at p. 506; 70 L. J. P. C. 

76; 85 L. T. 289; 60 W. R. 179; 65 J. P. 708; 17 T. L. 
R 749. ___ 

•Pages of 39 A.— Ed. 
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case it is stated that the sons oannot set up 
their rights against his creditor’s remedies 
for their debts if not tainted with 
immorality, as authorising suits for 
such debts against the son as well as the 
father may be seen, as regards Calcutta, 
from the Full Benoh decision in Luch- 
mun Dass v. Qiridhur Ghowdhry (7),” and 
then my Lord proceeds to refer to other oases 
and finally holds that the Privy Council 
oould not have meant to overrule all those 
decisions. Though the case of Peda Venkanna 
v. Sreenivasa Deekshatulu (5) did not 
raise the particular point now in question, 

I have referred to it to show that the 
language of their Lordships relied on^by 
Mr. Sitarama Rao before us, namely, an 
obligation inourred wholly apart from the 
seourity afforded by the joint estate”, refers 
to the obligation under the suit bond on 
which a particular suit is brought and 
whioh is sought to be treated as an 
anteoedent debt and not a prior anteoedent 
obligation of the father, though that prior 
obligation was accompanied by a charge 
on the joint, estate. I might further add 
that as the father’s personal liability under 
the prior obligation under Exhibit G had 
not been barred on the date of the suit 
dooument Exhibit H, there was in this 
oase an obligation wholly apart from the 
seourity afforded by the joint estate whioh 
oould form an anteoedent debt and oould 
be used as the foundation to support Exhibit 
H to that extent, against the shares of 
the sons, even if their Lordships of the 
Privy Council intended by their language 
that a secured debt as such oould never 
constitute an anteoedent debt. While, 
on principle, the fact of the debt 
being barred on the personal cove¬ 
nant shoald make no difference, I have 
raised this point for consideration beoause, 
even if one is ultimately constrained by the 
language of their Lirdships of the Privy 
Council to treat a debt whioh is altogether a 
mortgage debt as not being an antecedent 
debt, that doctrine (whioh, a9 I said 
before, is to my mini a startling doctrine) 
may not be extended an inch beyond what 
is absolutely necessitated by their Lerdships’ 
language. 

(7; 5 C. 855; 6 C. L. R, 473; 3 Shomo L. R. 143 i 
Ind. Doo. (n. b.) 1152. 
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Vakil L t0 ? badnot been P r0Vpd - Their 
n f * 'I D ° deny tbe aiouracy of the 
Kstr.ot Munsif’s endorsement and his note 

^ to the effect of the Vakil’s admission, 

and 1 am quite unable to understand why 

the District Judge did not give full 

ffaot to that admission. I must express 

disapproval of the conduct of the 

vak,I concerned in putting forward such a 

,n , tbe A PP 0,,a te Court after having 
invited the plaintiff not to prove the documents 

P7 the witnesses whom he had in attendance. 

ya the question of law raised by Mr. 

hr r™ *”■ ^ agree w itb my learned 
F ^1 16 r ^ at sboa ^ bo referred to a 
... nob ‘ V ^ e bave been much pressed 
J , th ® Ian ?aage used by their Lordships 

<? W j r>* Vy ^ Oano ^ In the case reported 
fWiu Rani Chandra v. Bhup Singh (1) and 

we la^.e fo It the same difficulty as was 

el- by the learned Chief Ju sfioe in Fedi 

e , v Smnivasa Deekshatulu < 5». Trithat 
case ie learned Chief Justice, applying 
the observation of Lord Halsbury in 
unn v. Leathern (6), deolined to apply 
eir Lordships’ judgment to any 
proposition beyond that which arose in 
e case. The point aotually decided was 
,, a mortgage transaction by a father 
wou md his sons’ shares during his 

i e ime only when the debt forming the 
oonsi eration for the dcoument was antece- 

en . o question is raised in this case be* 
tore us which is at variance with that ruling, 
o are asked, however, to apply the 

^»? r 8 on P a ?e 44/ # : “The exception being 
allowed, it appears to their Lordships to 

app y,^ and to apply to the case where the 
a er a debts have been incurred irrespeo- 
ive o the credit obtainable from im move- 
a e assets that are joint family property,’ 
an o say that each prior mortgage in 
is ease is wholly invalid as consideration 
or e later mortgage beoause its security 
f speeded on the joint family property. 

ie proposition seems to me to entail a 
contradiction between their Lordships’ 
eoisioD and the supposed result of tbe 
ictum. Their Lordships clearly say that 
an existing antecedent debt not secured ou 
a amily property is good consideration for 
a mortgage °f the family property. Clearly, 
ere for®, if no farther transaction was 

enters^ i nto, th e mortgage wonld be binding 
*Pago of 39 A.— ---- 
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on the family. It seems to me to be 
impossible to argae that, if subsequently 
the fa* her finds it necessary to borrow 
another sum of money without security and 
then some time later oreates a mortgage 
on the family property both for the old 
mortgage debt and the unsecured loan, that 
mortgage debt is not good consideration as 
against the sons on the ground that it was not 
inourred wholly apart from the ownership of 
the joint estate. I cannot understand how a 
debt that was once binding ceases to be 
binding by renewal. 

My learned brother has raised the point 
that apart from the security, there is a 
personal liability in every mortgage and 
that, therefore, even though as a mortgage 
the antecedent debt might be bad, still as 
long as the personal remedy was not barred, 
the debt is a good antecedent debt apart from 
the mortgage seourity and can thus form 
consideration for the new mortgage binding 
on the sons. Speaking for myself, this 
distinction seems to me to be too artificial, 
but it has, if I may say so, the merit 
of meeting the difficulty raised on an 
extreme construction of their Lordships’ 
language. I, therefore, agree with my learned 
brother that' bis do form part of our reference. 

This ssoond appeal came on for hearing 
on the 12th March 1919. 

Mr. T. Narasimha Aiyangar , for the 
Appellant.—There are t*o exceptions to 
the rule against alienations as enunciated 
in Nanomi Babuasin v Moihun \1o\un (4', 
t it , family necessity and antecedent debt. 
The latter exception must be kept within 
proper limits and not unduly extended 
[Sura; Bur.si Kcer v Sheo Persad Singh (9)]. 
So far as these t'o tests are satisfied, it 
is immaterial whether the alienation is an 
out an-out sale or only a partial aliena¬ 
tion by way of mortgage. In Hunr.ooman- 
persaud Pan lay v. Musammat Babooee Munraj 
(10) the prior debt was a mortgage-debt 
and it was held that a charge oould be 
oreated for the father’s debt. 

What is an antecedent debt is considered 
in 8ahu Ram Chandra v. Bhup Singh (1), 

(9) 61. A. 88; 5 C. 143; 4 Sar. P. C.J. 1« 3 Suth. 
p. C. J 689; 4 U. L. R. 226; 2 Shome L. R. 242; 2 
Iud. Deo. «n s.) 70’> (P. C.). 

OO) 6 M. I. A 393 at p. 421; 18 W. R 81 Foot 
Noto; Serestro 253n; 2 Suth. P. C. J. 29; 1 Sar. P. 
C. J. 662} 19 E. R- 147. 


Chidambara Mu dal nr v. Koothapetumal (2) 
Venkataramanaya Pantidu v. Venkataramana 
Boss Panlulu (3) and Chandra Deo Singh V. 
Mata Prasad (11). Bril Naram Rai v. Mangla 
Prasad (1*2) considers Sahu Ram Chandra v. 
Bhup Singh (l). Sahu Ram Chandra v. 
Bhup Singh (1) should not be extended 
beyond what it aotnally deoides. The only 
question was whether the debt in that par 
tioular oase «as antecedent. The other 
observations were beside the point. 

Mr. B. Sitarama Rao , for the Respondents. 

[Wallis, C. J.—In Sahu Rain Chandra v. 
Bhup Singh (l) the only question was whether 
the debt was antecedent and it was decided. 
The rest is all obiter. Do you concede that?] 

What the Privy Council say has to be 
followed see Muttayan Chetti v. Zamindar of 
Sivagiri 03)]. even though decisions of 
the High Courts are overruled even without 
mention. 

[S&dasiva Aiyar, J.—If as a mortgage- 
debt it is not binding, why should it 
bind as an ordinary debt, assuming the 
aot of the father to be a breach of trust?] 

On the basis of the pious duty of the 
sons which depends ou joint status. 

Where there is a remedy by partition, 
this pious duty, whioh is a mere equity in 
the creditor’s favour, would notarise. There 
is a distinction between a sale for a mere 
money debt and a sale for a secured 

debt of the father. In the one oase, the 
equity in the creditor’s favour arises. In the 
other o-^e it does not The Privy Council 
have laid down the rules in order to pro¬ 
tect third parties on the one hand and the 
bods on the other. 

[Wallis, C. J.—You cannot proteot the 
sons ar.d the alienee at the same time. To 

bold that an alienation by way of mort¬ 

gage is a breach of trust would be in¬ 
cluding every suoh alienation. 

The Privy Council say so. Qirdharee Lall v. 
Kantoo Lall (14). If the mortgage debt 
was inourred by the father for enabling 
him to sell the joint family property, the 
debt will not be binding. 

(ID 1 Ind. Cas. 479; 31 A. 176; 6 A. L. J. 263. 

(12) 50 lnd. Cas. 101; 17 A. L. J. 249; 1 U, P. L. R. 
(II. C.) 49: 41 A. 235. 

03) 6 M. 1 (P. C.) ; 9 I. A. 128; 4 Sar. P. C. J. 364; 
12 C. L. R. 169: 6 Iud Jur. 486-. 5 Shouie L. R. 57; 
2 Ind Doc tjf. s.) 279. 

(14' i I. A 321; u B. L. It. 1S7 (P. C.); 22 W. R. 
06; 3 Sar. V. C. J. 38C, 
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Venkalar ' D 1 ^ataramanaya Pantulu v 
Venkataramana Doss Panlulu ( 3 ) lb J t 

*be er faZt "liar's* J* * »p!S 

mentioned, and, even aB ' 7il be^l *"* 
adopted his enunciation of the t ne rubTs 
to antecedency in terms which it tn \ 

now Contended the ^ 

tiona"refied ™f* th ° ^erva- 

context in whioh they 0^ Theirl ^ 
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alienation by the father for an antecedent 
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debt Of his own whioh was neither illegal 
nor immoral was an exception to the 

shoaTd \ u ° f ‘ he ^‘takshara whioh 
Shoold not be extended, and, after referring 

out th 6,r T' er de<,;sions and setting 
Babua b W6 'lF° Wn Pa9sasre in Nunoni 
i, “ ”V.i A/odA «" «oh» n (4) in whioh 

t s laid down that the sons oannot set 
p their rights agamst the father’s alienation 
„u aQ an f. e °edent debt, they proceeded to 
6> ° ^ 01r lordships’ opinion these 

expressmns whioh have been the sobjeit 
so muoh difFerenoe of legal opinion, do not 
give any oountenanoe to the idea that the 
Jintfiunily estate oan be effectively sold 
oharged in snoh a manner as to bind 
e issue of the father, except where the 
d • e, °r ohar f? 0 has been made in order to 
discharge an obligation not only antecedently 
nourred, but inonrred wholly apart from 
the ownership of the joint estate or the 
eounty afforded or supposed to be available 
suo joint estate. The exception being 
allowed, as in the state of the authorities 
must be, it appears to their Lordships 

wh aP ^ 7 ' t0 “PP^. to the case 

where the father’s debts have been incurred 

respective of the credit obtainable from 

I ° Vea 0 aa sets whioh do not personally 

Tn n? . 0 , Im but ar e joint family property. 

In their view of the rights of a father 

e^finr}' 9 ^ ^ u° rS ' ^ t* 10 prinoipJe were 

extended further, then the exception would 

ma e so wide aa in effect to extinguish 

nam«T aDt li, a 4 nd whoIe?ome Principle itself, 
t . 7> tha u D ° mana ^ er . tfnardian, or 

trustee oan be entitled for bis own purposes 

to dispose of the estate whioh is under 

° i &rg6 £ I ° s ^ or t* it may be said that 
ie ruJe of this part of the Mitakshara 

w is that the joint family estate is in 

,S P°f 1 tion: under his management he 

oan neither obtain money for bis own 

purposes for it, nor oan he obtain money 

ior nis own purposes upon it. To permit 

im to do so would enable him to saorifioe 

°~. 0 rights whioh he was bound to 

conserve. This would be equivalent to 

sanctioning a plain and, it might be, a 

deliberate breach of trust. The Mitakshara 

aw does not warrant or legalise any 9 uoh 
transaction. 

The limits of the principle of the exception 
ave been thus set forth because in their 
.Lordships opinion they form a guide to 
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the settlement of the oonfliot of authority 
in India on the snbjeot of antecedent debt.” 

It is very important to observe that 
their Lordships expressly say that they 
are only laying down the true prinoiple 
for their guidance in the decision of the 
point before them, and this, I think, goes 
to show that they did not intend to decide 
anything else, as for instance, the applica¬ 
tion of that prinoiple to oases which were 
not before them. If they intended to go 
further their observations were made obiter 
and are not binding on us as authority. 
In the rest of their judgment they strictly 
oontined themselves to the deoision of the 
question before them, the necessity that 
the debt should be antecedent, and in 
answering this question they adopted the 
language of Sir John Stanley in Chandradeo 
Singh v. Mata Prasad (11): The true 
rule is that a son cannot impeach an 
alienation of anoestral joint family property 
made by the father, for which the con¬ 
sideration is an antecedent debt of the 
father not tainted with immorality or the 
object of which is to pay such a debt... 

.the doctrine has no application to a 

case in which no antecedent debt of the 
father, that is, a debt antecedent to the 
alienation in question, is concerned as the 
consideration or objeot of the alienation.” 
As already observed, there is no mention 
in this rule of the further restriction 
now contended for. Their Lordships went 
on to deal with the argument that the 
anteoedenoy might be only of an hour or 
a day or a year, and obrorved that there 
must, to give true effect to the dootrine 
of anteoedenoy in time, be also real dissocia¬ 
tion in fact, and that the Courts would 
not be slow to deny effect to the mortgage 
where the anteoedenoy was found to be 
unreal and to be merely a oovor for what 
was essentially a breach of trust. These 
observations were striotly germane to the 
question as to the necessity of a real 
anteoedenoy in faot, but they do not oover 
the further proposition that the antecedent 
debt must be one which was not inourred 
on the security of the joint family property. 

In the passage already oited their Lord¬ 
ships did, in my opinion, lay down that in 
prinoiple there should be such a further 
restriction, and they proceeded to deoide 
the only question before them in accordance 


with the prinoiple so laid down. They do not 
refer to any earlier case in which this further 
restriction had been laid down or even sug¬ 
gested, and possibly they were led to state the 
prinoiple in these terms for the purpose in 
hand with reference to the considerations 
urged by Sir John Stanley in contesting the 
opinion expressed by Boddam and Bhashyara 
Aiyangar, JJ. t in Chidambara Mudaliar v. 
Koothaperumal (2), that to insist on the debt 
being antecedent would not really afford any 
protection to the son. 

Those learned Judges observed iu 
Chidambara Mudaliar v. Koothaperumal (2): 
"On prinoiple it is difficult to make any 
distinction between a mortgage given for 
an antecedent debt and a mortgage given 
for a debt then inourred, for in either case 
the debt is binding upon the son, and 
the enforcement of the seourity exonerates 
the son from the burden of the father’s 
debt. Suoh a distinction does not really 
afford any protection to the son, for his 
share in the mortgaged property oan, as a 
general rule, be sei/.sd and brought to 
sale, even in the latter oase, for the 
recovery of the debt as a personal debt 
due by the father (though also secured 
by a mortgage), unless suoh share has 
been validly alienated in favour of a third 
party, since the date of the mortgage but 
prior to its attachment.” 

The learned Judges who overruled this 
deoision in Ven^ataramanaya Pantulu v. 
Venkataramana Do*8 Pantulu (3) did not 
apparently differ in prinoiple from this 
statement but considered themselves bound 
by authority to hold that the debt must 
in faot be antecedent. It was, however, 
contested by Sir John Stanley in Chandra 
Deo Singh v. Mata Prasad (11) in the 
judgment already mentioned, at page 202*:— 
‘‘This observation is plausible, but it is 
oapable, I think, of ready refutation. 
The remedy of the creditor on the basis 
of the son’s pious duty is not oo extensive 
with his remedy on foot of a binding 
seourity. In prinoiple the statement is 
opposed to the rule of the Mitakshara. 
In praotioe it would not be correct, inas¬ 
much as the observance of the rule of 
the Mitakshara does afford some protection 
to the interests of sons. The greed which 
exists for the acq uisition of landed propert y 

•Page of 31 A. — Ed, 
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the othei memb^ of tL “ e Pr ° te ° tion to 

Hssstsil 

pie in the way they did n • . p ,n01 * 

- ifrecs-i* H’B 

. Z7Z’ if, r b.,„„ 

cpz. Z ti: a 

In that case the nicrfpa»« irv • ' 

exeouted in satisfaction of a prior" m'°? 
debt inonrred by tbe fath T ™ ort « a » a 

& ir&BKs 

and after citing a dlcntta ruHnTtt 'To 
purchase money itself ,D 8T E oat tbo 

eideration for a oonL * as the oon 

said tn ho conveyance ooald not he 

aa.d to be an antecedent debt-the point 
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nov decided by their Lordships-added: "I 
k,nw of no other restriction of the term 
antecedent debt.-' This statement is Anally 

t/ne of tbe other Conrts and of the legal 
profession and the poblic in India. The 
doctrine of the fathe.’s power of alienation 
for h,s own debt baying been repeatedly 
enunciated for over sixty years, ever since 
>'« recognition by the Privy Conned in 
Hanoi,nunpersau<J Panday v . Musammat 

H Inoee ilunra,, (10). withont any each re 5 trie 
tion having been snggested, it has been 

was ,T ? The on, y 

should h ther ^ Wa ' S neoe5Har J r ‘hat there 
should be any antecedent debt at all. and 

cnThaf 6? t- tranaao , t,on8 h a™ taken place 
cn that footing which, n9 has been represented 

dlstnfh r.r n d ' nVOlve great hardship to 
distnrK Observations in judgments must 

be read with reference to the context and 

to the pre existing law, and the very recent 
eoision in Nachiyapp., Go an dan v. fl an(W um 

''7'™' aa 7 et unreprrted, contains an 
express warning against dedneirg from 
pa tionhr exoressmns in their Lordships' 

eitherTv’ D -° V - , proposiHonfi nnsupoorted 
const P j' Dai ? 6 or aa ‘horiiy, and again t 

cons ruing decisions putting an end to a 

as nn sir auth , or, ^ on a Particular question 

as li"' nR ; ha ‘ tm thap bad been treated 
as settled. However found in principle, 

H T tVer “PPboable to this Presidency 
with reference to the son's shares, if ,ot 

li»bt\ f r !u ,be fin ^ ested restriction 
,7ft be ,f the matter were res ntegra, 
it wruH certainly be a novel proposition 
, D PPo r, ed by any previtm authority l 0 lay 

lokl at the present time tf at an alienation 

for an antecedent debt not otberi-i.se open to 
objection was invalid because the antecedent 
debt was meurred on the security of the 
oint family- property. Hiving regard to 
heir Lordships express statement that the 
enunciation of the principle in these terms 
was intended as a guide to tbe decision of 
the controverted question before them, I do 
pot think we should be warranted in extend. 

'og its application to a case which was 
not before them and involves oonsider-tious 
which are not referred to id their judg- 
ment especially when sue 8 ! an application 
of the principle would have tbe effect of 
ur mg what has long been regarded 
as settled law, and would give rise to great 
uncertainty as to existing titles. 
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I would answer the first question in the 
affirmative. It is unnecessary to answer the 
second question. 

Oldfield, J.—l en'irely agree. 

SaDasiva Aiyar, J.—In the reference to the 
Full Bench I said that their Lordships of 
the Privy Counoil in sime passages of 
their judgment in Sahu Ram Chandra v. 
Bhup Singh (l) used language which, if 
widely interpreted, would make a mortgage 
debt whioh was genuinely antecedent to the 
alienation in suit not an antecedent debt 
oapable of supporting such an alienation by 
the father as against the son’s share. Having 
regard, however, (<i) to the context, ( h ) to 
the particular question whioh their Lordships 
had and intended to deoide and (c) the 
language used by them in several passages 
both before and after the widely worded 
passages, I was inolined to hold that their 
Lordships were considering even in these 
passages only the oase where the so called 
antecedent debt was really and substantially 
the mortgage debt sued on. For instance, in the 
passage “the exception * * * appears to their 
Lordships to apply only to the oase where the 
father’s debts have been incurred irrespective 
of the oredit obtainable from immoveable assets 
whioh are joint family property”, their 
Lordships "ere appr ving of the exo ption 
which allows a deoree for sale to be passed 
in the suit brought fr r a mortgage-debt 
of the father if incurred for discharging 
the father’s antecedent debts, and they 
disapproved its extension to a oase where 
the mortgage-deed sued on v.as executed 
for a so-oallel antecedent personal debt 
whioh was really incurred on the ' oredit 
obtainable” from the family lands ar.d 
whioh antecedent debt was, therefore, at onoe 
or soon afterwards merged in the mortgage 
alienation sued upon. The question whether 
genuinely antecedent debis might be or might 
not bo themselves mortgage debts and whether 
they ought to be only simple debts was not, 
in my opinion, deoide,d or iutended to be 
deoided by their L>rdships. I did not and do 
not think that their Lordships intended to 
adopt all the reasoning given in Chief Justice 
Sir John Stanley’s judgment in Chan in Deo 
Singh v Mata Prasad (11). They, no doubt, 
fully approved of tho dicta of the learned 
Chief Justice quoted at page? 4Id and 449, # 
but those dicti do not deal with cue quest ion 

•Pages of 39 A. — Ed, 
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whether a really antecedent mortgage debt was 
one whioh oould support a later alienation 
against the sons. 

Hiving heard full arguments again 
sitting i i 'ha Full Bsnoh and having had 
tie advantage of studying the judgraont 
of my Lord the Chief Justice just now 
pronounced and ooncurre 1 in by Oldfield, J., 

1 must frankly admit that 1 have felt 
much diffifence as to the soundness of my 
view as to the real meaning of their 
Lordships’ language in the disputed passages. 
While I had to respaotfully differ in my 
referring order from the opinions of two 
learned Judges of this Court [Spencer 
and Krishnan, JJ., in Badagala Jogi Naidu 
v. Bendalan Papia't Saidn (8)] as to the 
interpretation of those passages, I now 
find that ray opinion is also opp:sed to 
the opinions of my Lord and Oldfield, J. t 
besides the opinions of two learned Judges 
of the Allahabad High Court (Tudball and 
Rifique, JJ.) in Bri) Naiain Rai v. Mangla 
Prasad (12). However, after the best 
consideration I have been able to give to 
the question, I shall adhere to the view I 
have already expressed. I have fortified 
my mind to arrive at this conclusion by 
the following further considerations: (a) The 
opinion of Sir John Elge, C. J. [who took 
part in the Privy Counoil decision in 
Sahu Ram Chandra v. Bhup Singh (1)], as 
found in the judgment in liadri Prasad v. 
Madan Lai (16) referred to in ray Lord’s 
judgment supports my view of the law: (6) 
since Jlunoomanpersaud Panday v. Musimmat 
Bob wee M unraj (10), the uniform course of 
decisions, so far as I know in all the High 
Courts, has been to treat a reolly antecedent 
mortgage debt on the same level with a 
really antecedent simple debt for the pur¬ 
pose of supporting a subsequent alienation 
against the son’s share: (c) their Lord- 
ships have omitted in Sahu Ram Chandra v. 
Rhup Singh (l) to exoresaly refer to and 
overrule this settled law: (d) the unsettle- 
ment. of numorous titles to large estates 
arid the great uncertainty in the law 
whioh would result if we deoide the question 
(l) referred to the Full Benoh in the 
negative is also a matter for serious thought: 
(«) the old Hindu Law enacted (see 
Y ignavalkaya II 50 and 0 >lebr >ok’s Digest, 
Volume I, page 190, whioh quotes Katyayana’a 
text) that it was the pious duty of the sons tq 
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RUMUOHAM chetty r. mothu koundan 
.pay tbeir father’s debt (e 1 ) o . , ’ 

terest (but the interest io ' 

exoeed the principal amonnt' (e-2) "l -?° 
was ba rre d by limitation according to Tod 
Statutes («3) and even if “5 modern 
assets were inherited bv the» auoe8tra l 
the sons were oapabla n/h • ’ provided 

[The Obligation ra 3 r es t rid ng ft tbe bnrden: 

regards (e-2) and (* 3 ) by M 

ment and jndioial decisions but ; T°‘i 
deoisions have ex D lainpd Q a ° * Jud,01aI 

natnre and legal results * £”$**?* 
as regards (e- 1 ) (l) u v nnf th ® ° bI, gation 

amonnt of interest all 1 ui reatnotw X the 
to the amount of the l r n -° V* ? reditor 
..making the fatur! piVTuT’ C2) by 
Jeg&l liability, and (3) hv & present 

tary alienati^ by T e TaT * V °' Un ' 
-antecedent debt binding on the T u Sn ° h 
under tbe Mitakshara Law sbare9 

older Hindu Law of \t L ’ , (nnder the 

uo interests or shares aTTnT 9 ° D3 bad 
father’s lifetime) and U)h , durlD « their 
tary alienations by Co ur ^e ' DV ° lan - 

of a decree against the fiEr” T^ 0 " 
affect the eons’sharca i i h a,0ne to 

old Hindu Law te/ts TllT and (/) in tte 
pious obligation wbioh f a ln f to f be son’s 
on which the P r e r en uaw T fonndati ° p 
ed from precedent to l been brcadep - 

WO distinction made between a *?' ra is 

a personal debt of the father ° rtgage debt and 

.» 

the affirmative h ’ 9 Fnil Bep °h in 

«.ST^“™; b X"r , b 1 ■ 

SkJhagiri Itl jit °° noar in ft. 

.first question is in the affi/ *? 3wer to the 
have been quoted before ma . <i,ve - No oases 

been direotly held that a^bt^ 1 ^ ^ b&S 

a mortgage oould not onLrlt seoared by 

dent debt. Mr Sifar netl * afe an antere- 
relied upon th e obse'T “T Morally 
at page 447* i n Sahu RaUfl?* ^° rd ^ aw 

where the sale or charge h M L FjXoept 
>n order to discharge an „hr b !“ made 
Poly antecedently inonrrpd u’ gatl . on not 
Wholly apart from tb« ’ bat lnoar red 

joint estate or the security^Tso^ed* ° f ‘ be 
Posed to be available u 7 a& 0 f ded or grp. 

Mth__reference to this^ eeT J ° Int estate -” 
7*^i®°T39T,^i5r"-?® 5 tenoe,jj^ w as 


contended that there was a dist.W 
ment that if a deht “ * £ Pronounoe- 

the security ‘f th l ebt wa ? ady auced on 

sion or oontrol of ., property In the posses- 
family r ° , tbe ma " a «er of a Hindu 

«urred y ’in bre a 0 h of t W ° D t ,d ^ V6 be9n ip ‘ 
quently it oannot cn 77 and that oonse- 
debt. It was forthT*'^ 6 !" anfeo edent 
was an essential d'ff r arg “ ed that there 

perty The . f charging the family pr0 . 
hie manlgeme" r 6 the ^nt, "under 

obfain monpv fnr u- ' 0 oan he 

was rel.ed on or This P “ rP ° 8e8 ^ 

:rs. that tbes ° 

think f Tt 6 expedient TtonsS the^' \ 

r 0 stwjfi :r-t bet = 

a mortgage document ThTdeed 0 ^* "T 

a renewal of an nlr? A ^ deed waa nofc 

for consideration b«f The ( l a08t, * on 

ther the loan adl / 8 ‘ he B ° ard was w he- 

with or was ant*™ J W ? 9 oontem Poraneons 
sued on I n nnn . edent to the mortgage 

Lordships oLb e jTd'^, t > Qes ‘ ; on tbeir 

before them thl *' C ° mmitt60 had 

High Court n J l°fu ° f tbe “ 9 

was a conflict which ‘o ' P ° iDt ° Dt “‘h" 6 

between the Pnnrf ooonr8 . not merely 
and another ^ f tS ,° f ° ne d, ' 8tr » 0 f in India 
pronounoed in Pal *1° • betwG0D decisions 
itself and il ^ i° ntU lt8elf ’ in A1J *^bfid 

they wanted to D »* 1 , \ hlB OODfllot 

=r /‘vrT“ s -*<" 

seen that in 1 ° f f ^ oonfli °t. would be 
question, whether” a ° f tb6 “ WaS tbe 

superseding an earlier m0,,gage 

stitute an a7 ea 7 er “°'‘gage oould Con¬ 
or deoided. Tbr^®"! f ebt .’ eve . r rafsed 
was whofK ii po,D f at issue in them 

rea] lv ant 7 here sboald P0 ‘ he a debt 
suT was T M ‘° tb6 ° De on which the 
if a shLT e \ 0r , Wbether if was enough 
LeaUnn J'T b f d e,ap8ed hetweeu tbe 

mg of the loan find ^ ^ aD ‘' 

CZZ Zt Sr?*. °‘ “ Wed 

this Doint rr j b ® dudl0, al Committee to 

do not thinl-Ti. der tlle9B oiroumstanoes I 

should he *, bat Ihe language relied on 

ment Unn re f, arded as a considered pronounce- 
ment upon the matter we have to decide. 
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Further, if we analyse the judgment of 
Lord Shaw it i9 olear that the proposition 
oontonded for by the learned Vakil would 
be to some extent inconsistent with the 
general principles enunciated by the noble 
Lord. The judgment first traoes the rights 
of interdiction of the subordinate members 
of a Hindu family to the well-known text 
of Mitakshara (Chapter I, section 1, 
pi. 27). Then it proceeds to point out 
that the Mitakshara has enunciated a rule 
in favour of the managing oo-paroeners. 
The reason of the rule is stated to be 
that wherever there is a family necessity 
it is “one binding upon the oo parceners 
as a whole and that consequently the con¬ 
sent of all of them can be implied even 
though they may not be consulted indivi¬ 
dually.” The judgment then considers the 
exception to the general rule, which is 
stated to have “arisen from the necessity 
of protecting the rights of third persons, say, 
the purchasers of the property who have 
taken their title for onerous consideration 
and in good faith.” Although in the previous 
eentenoe it was stated that the ex¬ 
ception should be very oarefully guarded and 
should not be extended,” it is dear that 
the aim of the exception, in the opinion 
of the Board, was to safeguard the rights 
of bona fide lenderp, and not of the sub¬ 
ordinate members of the Hindu family. 
Then we have a discussion as to how this 
exception should be worked. The observa¬ 
tions of Lord Justice Knight Bruce in 
Jfunoomanpersaud Panday v. Musammat 
Babooee M unraj (10) are quoted as showing 
that if “the fact of the advanoe i9 proved, 
the presumption of law is prima facie to 
support the oharge and the onus of disprov¬ 
ing it rests on the heir.” Up to this 
point there is no discussion as to whether 
the debt should be a simple debt or a 
debt secured upon the oharge on property. 
After this, the particular faots of the oase 
are examined and the rule9 deduced by Sir 
James Colvile in Sura') Burst Koer v. 
Sheo Persad Singh (9) and Girdharee 
Lall v. Kantoo Lull (14) are stated. Then 
follows an approval of the comment by Sir 
John Stanley in Chandra Deo Singh v. Mata 
Irasad (11) on the above two decisions. 
If we turn to the judgment of the learned 
Chief Justice of the Allahabad High Court 
which has secured the approval of the 


Judioial Committee, it would be olear tha^ 
there was no intention in that oase to 
differentiate between simple debts and mort¬ 
gage debts. On the other hand the sen¬ 
tence at the bottom of page 207* is in 
favour of holding that a mortgage is as 
much within the competency of the manager 
a« a simple debt. Then the judgment 
of the Judioial Committee proceeds to define 
what an antecedent debt is. It is in this 
part of the judgment that the observation 
relied on by Mr. Sitarama Rao ooours. But 
the quotation from Lord Hobhouse’s judg¬ 
ment in Nanomi Bubnasin v. Modhun Mohun 
(4\ on which the rule is based, does not 
make any distinction between mortgage debts 
and money debts ; and the final deduction 
of the Boar 1 does not warrant any such 
distinction being drawn between the two 
classes of debts. The sentences relied on, 
namely, In short, it may be said that the 
rule of this part of the Mitakshara Law 
is that the joint, fimily estate is in this 
position: under his management he oan 

neither obtain m mey for his own purposes 
for it nor ca i ho obtain money for his 
own purposes upon it. To permit him to 
do so wool! enable him to sacrifice those 
rights which he was bound to conserve”, 
should be read as referring to the oreation 
of the first obligation and not to th9 merger 
of the first debt in a subsequent mortgage 
debt. That was the only matter which 
was direotly disoussed, and this and the 
other observations mu^t be taken to have 
be» i n made with reference to the enforoi- 
bility of a debt which stirts with a mort¬ 
gage and is not subsequently absorbed in 
any other transaction of a similar or a 
different kind. The rule finally laid down, 
namely that there must be anteoedenoy 
in time” and “real dissociation in fact”, 
would equally apply to a simple and to a 
mortgage debt. I have very olosely read 
the judgment of the Board, and in ray 
opinion the particular passage on whioh 
so much stress was laid should not be 
construed in the way in whioh the learned 
Vakil asked us to oonstrue. In this con¬ 
nection I may be permitted to draw atten¬ 
tion to what Lord Haldane said in Cornelius 
v. Phillips (17): Dicta by Judges, however 

eminent., ought not to be oited as establish- 

(17) (1918) A. C. 199 at p 211; 87 L. J. K. It. 246. 

•Page of 31 A —Ed. * 
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ive authoritatively propositions of Jaw unless 
hf : 6 d 'ta really form integral parts of the 
tram cf reasoning directed to the real 
quest.cn deeded. They may, if tb ^ 

merely at large, be valuable for edificahon 

ut they are not binding.” Mr. Sitarama 

mittee°h n n " ed e ,W * he Cora- 

mi .tee have set to themselves the task 0 f 

laying down the law and it is not open to 

us to minimise its effeot by saying that thl 

sentences relied on are mere obiter dicta. The 

an w cr 1S tbat their Lor(]sbj d lh ® 

Eve°r re ,v“ th ;; 8 ° Pe0t 0f (he -- at all 

aver f-irce Hunromonfertaud Pandav v 

Mitsammat Babooee it unraj (10, in which the 

rule as to antecedent debt was outlined 

numerous oases have been decided in this 

residency and elsewhere, where it was 

assumed as unqnestio, able that there is no 
distinction between a aimnlo ' 

debt. It would unsettle vested ri htg g *! 
throw open the fl ,od gates of litigation if 
their Lordships are to be onderstood as 
aying down the law as contended for by the 
learned Vakil. There must be some eemblanoe 
of d,sours,on , n the judgment appeal 
gainst, in the argnment of Counsel or in 
he cases quoted at the Bar to warrant us 
m imputing such an nnexpeoled departure 
from accepted notions on the subjeot to their 

ha°bit"of P o'i T ■' lndi “ ,Hl C,;mmitt ee are in the 

In °' d , d f7 ,0nst0 'ransaotions founded on 

an explcded view of law and to rnggesting 
that as and from a particular date the new 
pronouncement should be accepted as regulat 
g similar transactions In Pattabiramier’s 

oa, e and rbambuswami Pillai's case r, lacing 
to the ocnsliuotton of mortgages hy cord? 
tional sale, this _ hint was given. Aga° ; n 
dealing with rights of alieration which a 
00 parcener has ,n respect of his own share 
the Board, while saying that the Madras’ 
vmw was not right, refused to interfere wUh 
it on the principle of stare decisis. There is 
no indication of such an attitude in the 
pieeent ease. The truth is that their Lordships 
am not intend to overrule tho ~ • • i 

which hod gained oncontested currency 0 'all 
these years 1 cannot, therefore, bnt regard 

the view taken m Brij Sarain Itni „ w * , 

?r d by Spencer afd ^it 

J J ", -hie c ourt as attempts to be meticulous’ 
y J ‘ teral at fche ex Peuie of the spirit of the 

pronouncement, F or toe 
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that t hi r A -T *‘ ,6ntl0D *° t>’e fact 

riL r,?’ have held in 

nrdharee Loll v. Kantoo Ball (141 thatwhere 

family proper 1 y has been sold away under a 
mor gage decree, the eons oan reoover it 
back only on showing that the debt was 
illegal or immoral The same conclusion 
has been stated ,n oases where the prope.ty 
passed out ef the family by sale under l 
money decree. No distinction is drawn 
regarding the rights of the sons in these 
two olasses of oases. If it was breaoh of trust 
n the part of the manager to have 
mortgaged the property, why shonld the 
suing'oo-parcener show that there was im* 
morality or illegality ? If the property passed 
out of the family in violation of a trust, the 
son shonld, on pleading without more that 
the decree undei whioh the sale was held 
was nun ed on a mortgage, he deoreea posses* 
sion of at least his share. There is a considera¬ 
tion which is specially applicable to Madras 
and which would also lead to the same 
resu t a the judgment under consideration, 
the Board bad to consider the rule ef 
Mitakshara as administered in Allahabad, 
they had not before them the dootrine 
whioh has been uniformly aooepted w this 
rresidenoy that for a debt, of the father 
w >o iq neither illegal nor immoral, his 
share in the fnmily property would be 

p ft u* t j. 10 . V,e * v has obtained the sanction 
ot the Judicial Committee on the principle 
ot stare decisis. It would follow from this 
that if a father mortgages properly fora 
debt which is not fainted with Illegality or 
immorality, although not binding on the sous 

as not being for family benefit or ceoessity, 

* ** be erforeible against the sens on 

the doctrine of their pious obligation to 
discharge their father’s debt. This would 
□ rmsh an additional ground for bolding 
that a mortgage debt, instead of b eing in a 
worse position than a simple debt, is in some 
respeots in a more favourable poeition. 

There is one observation in the judgment 
whioh I have 60 largely quoted from, whioh 
lends support to my view. Almost 
the " last senteDoe in the judgment 
1J * Wherever suoh antecedency is found to 
he unreal and is merelj a cover fer what is 
essentially a breaoh of trust, the Courts will 
not be slow to deny effect to a mortgage sc 
brought into existence.” There is no qualifica¬ 
tion here that the illusory character would 
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only affrot ft simple debt.. Wh*b the Courts in 
India tire asked to do i* to ha i ou s . whether 
the previous loftn was real or illusory, and not 
whe'her it is a simple d^bt or a mortgage debt. 
For all the*e reasons I am of opinion that 
Badagala Jogi Naidu v. Bendnlnn Pariah Vaidu 
(8) wa 3 wrongly deoided. It is not necessary 
to express any opinion upon thj second 
question referred to us. 
m. c. P. 

Answered in the affirmative. 


PUNJAB CHIEF COURT. 

Second Oivi« Appeal No 2'27 ok 1915. 

February 14, 1919. 

Fresent: — Mr. Justice Sharii Lil and Mr 

Justioe Martineau. 

MIRZA AND ANOTHEK — PLAINTIFFS— 

Appellants 

versus 

KAHAN SINGH —Dependant - 

Respondent. 

Abandonment of land — Proprietor giving upholding 
and leaving village, effect of— Shamilat, share in, 
abandonment of. 

The fact of a person giving up the whole of his 
holding and quitting the village for good shows that 
he has abandoned all the rights lie had in the 
village, including rights in the shamilat, and on 
such ub md nment his share in the shamilat passes 
into the possession of the co-sharers, and ho and his 
descendants lose their right to it. [p. 530, col 2; 
p. 640, col. 1.] 

Second appeal from the deoree of the Dis¬ 
trict Judge, Gujranwala, dated the 26th May 
1915. 

Mr, Badr ud-Din Kureshi, for the Appel¬ 
lants. 

Mr. Nanak Chand, for the Respondent. 

JUDGMENT. — Sahibzada, a landowner 
of Mianwai, left his village a few years 
before 1884, when he died, and the defend¬ 
ant’s adoptive father got possession of 
his proprietary holding. A suit brought 
by Sahibzada’s sons Khanu and Jallu in 
1903 to recover the land was dismissed 
for default, aud a suit brought after their 


deaths by the present plaintiffs, the heirs of 
Khan and Jallu, in 1^12 was also ais- 
misetc, the defendant being found to have 
acquired a tiile to the 'and by adverse posses¬ 
sion. 

In the pre-ent ease the plaintiffs sue 
for a declaration of their right to tie 
share whnh Khanu and Jallu would have 
had in the shamilat deh amounting to 63 J 
hartals. 

The Subordinate Judge held that the 
plaintiffs had not lost their rights in the 
shamilat, and that the claim was within 
time, and gave them a deoree, but the Distriot 
Judge on appeal has dismissed the suit being 
of opinion that Khanu and Jallu, having 
abandoned their proprietary holding, had no 
rights in the shamilat The plain iffs have 
appealed to this Court. 

There is, as the learned Distriot Judge 
observes, no reported case exaotly on all fours 
with the present one. In Jalal v. Belt Ham 
(i;, to whioh he has referred, the original 
owner of the holding had been deprived of it 
in pre British times, when rights in shamilat 
were practically non existent, whereas in the 
present case Sahitzada abandoned his land in 
1881 or thereabouts. 

The question is whether Sahibzada cr 
his sons abandoned their rights in the 
shamilat There is no explicit finding of 
the learned Di-friot Judge on fhis point, 
but we think that it is only reasonable 
to oonolude that there was suoh an abandon¬ 
ment, otherwise Sahibzada and his sons 
would have retained at leist a portion of 
their proprie'^ry holding. Their giving Dp 
the whole of that holding and quirting the 
village for good shows that they abandoned 
all the rights they had in the village, includ¬ 
ing rights in (he shamilat. 

Having once abandoned their rights in 
the shamilat , can they or their heirs, the 
plaintiffs, now assert their olaim to them ? 
The trial Court has b?en at pains to show 
that that portion of the shamilat whioh is 
io the defendant’s possession and for whioh 
he pays the revenue is not identical with 
that whioh was held by Khanu and Jallu 
but th ia fact is not material. The case 
relates not to property of whioh Khanu 
and Jallu were the sole owners, but t) 
their undivided share in land wliio'i 

(1) 9 P. L. R. 1907; 37 P. \V. R. 1907, 
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Appeal dismissed. 


madras high court. 

PPEAL AGaii <st Order No. 228 of 1917 

AND 

Civil Revision Petition No. 533 cf 1917 

October 2, 1918. 

Present: Justice Sir William Ayling, Kr., 
and Mr. Justice Knsbnan 

PAMIREDDI SAMBATTA .ndothers- 

PETITIONERS—APPELLANTS 
versus 

NIMMAGADDA NAGATTA and others- 

OOUNTER- PfcTlTIONI R$ NoS. 1, 2 AND 4 

. n . .. n . —Respondents. 

Cud Procedure Code (Act V of im) ss U* tki 
Appeal, dismissal of, without notice ’ 1 1 

Irregutari'y-Re.nedyt opXn7-Z^rZ P nt ~ 

lr Ue 0f ~ rt ~~ r°™Z'e%Z S c'e 

s.'psst: z -ss ss^rs 

,«s 

iu«‘J8 as.'S3‘ffrS6i' i *S 

Appeal against, and petition under section 
115 o Act Y of lo 08 praying the High 

Court to revise the order °f , he Co * rt 

CiJl M' T e D Jndge 0f B ^«ada, in 

Civil Miscellaneous Petition No. 1790of lcilfi 

tovi xjiss*£ 

Lui C r t0f ,heSnb “^fe Judge of 

Mr. Kaiayanamuithi for the Appellant. 
Mr. V. Bomadcss, f or tbe Respondents 

JUDGMENT. 

AYL 1KG J Tj) e oircumsfanoes of the case 
cut cf which these petitions arise are 


somewhat extraordinary, and as the oouree 
we propose to take is one whioh we should 

be sorry to see misquoted as a precedent, 
1 deem it best to set them out in detail. 
Phe appellants in Appeal against Order 
^o. 228 of 1917 and petitioners in Civil 
Revision Petition No. 553 of 19J7 (whom 
we shall henceforward refer to as appellants) 
were appellants in Appeal Suit No, 11 of 1903 
on the file of the Subordinate Judge of Masuli- 
patam.. They succeeded, the decree of 
the Original Court being reversed. The 
other side preferred a second appeal to 
thjs Court (Second Appeal No. 1983 of 
1913). This Court set aside the decree 
of the Sub-Court and remanded the appeal 
to the Subordinate Judge of Masulipatam 
for disposal according to law. This was 
on 5th January l!'16. Meantime certain 
changes had taken place in the Courts 
of the Kistna District. The Sub-Court of 
Masulipatam, whioh had disposed of this 
appeal, was directed to hold its sittings at 
Bezwada and its designation altered fo the 
Sub Court of Bezwada. A new Court has 
been constituted under the title of tbe 
Temporary Sub-Court of Masulipatam and 
was working at Masulipatam when the order 
of this Court in second appeal was passed. 

It is beyond dispute that the effect of 
this Court’s order was to direct restoration 
of the appeal to the file of the Court sit¬ 
ting at Bezwada whioh was identical with 
tbe Court whioh originally heard it, al¬ 
though its designation and place of sitting 
had been altered. Tbe parties, however, 
fell into the not unnatural error of thinking 
that the appeal wculd be beard by the 
Crurt of Masulipatam. As far as appel¬ 
lants are concerned, this error is testified 
to in ihe affidavits filed whioh have been 
accepted by the lower Appellate Court, 
and whioh we aooept as true in this res- 
peot. How natural the error was may be 
gauged by the fact that it was shared by 
the office of this Court whioh sent the 
reoords in the first instance to the Tem¬ 
porary Sub-Court of Masulipatam. The 
latter Court transmitted them to the Bez¬ 
wada Court. 

The Bezwada Court, on receipt of tbe 
records, posted tbe appeal for hearing cn 
Cth March 1916. No notice was sent to 
the parties, but under rule 16, Civil 
Rules of Practice, notice cf the hearing 
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wa9 affixed on the Court Notice Board. 
On the 6th March 1916 neither party ap¬ 
peared. The Court took time till 14th 
March 1916: and then dismissed the appeal 
for default of appellants’ appearance under 
Order XU, rule 17 (l). 

The lower Appellate Court says: “There 
oan be no doabt that neither party knew 
anything about the appeal haviug been 
sent to this Court for disposal.” In this I 
entirely agree; though it is only the appel¬ 
lants whose ignorance is material. On 
‘28th November 1916 the appellants, having 
somehow come to know of this order of 
dismissal, filed a petition to set it aside. 
The petition was put in under order 
XLVII, rule 1, as a review petition since a 
petition under Order XL I, rule 19, would 
have been time-barred. There is no reason 
to suppose that the appellants were guilty of 
undue delay in preferring this applica¬ 
tion after they oame to know of what 
had happened. 

At the time this petition was filed, Mr. 
Jivaji Rao, the Sub-Judge who dismissed 
the appeal for default, was still in oharge 
of the Court. He, however, passed no 
orders upon it up to the time of his de 
parture on transfer, in the following month. 
The petition, therefore, oame for disposal 
before his suooessor, Mr. Raghava Ayyangar. 
The latter, while finding the faots 
above set forth in appellants’ favour, felt 
himself constrained to dismiss the peti¬ 
tion on the ground that under Order XLVTI, 
rule 2, he had no power to review his pre¬ 
decessor’s order, the latter not having directed 
notioe to issue to the other side. 

It is against this order of Mr. Rrghava 
Ayyangar that appellants invoke our aid 
both in appeal and revision: and Mr. 
Ramadoss, who appears for respondents to 
oppose them, does so on the ground that, 
however inequitably things may have 
worked out, the order of Mr. Raghava 
Ayyangar is absolutely oorreot from a 
legal point of view and that we have no 
power to interfere. 

It is unnecessary to disouss this because, 
in my opinion, the error goes further 
baok, and has resalted in saoh a flagrant 
denial of justice that we are not only 
justified, but called upon to use the in¬ 
herent powers referred to in section 151, 
Civil Procedure Code. 


The result of 11 1 e orders passed subse¬ 
quent to the remand of the appeal by this 
Court has been that appellants, though for 
no fault of their own, have been praoti- 
oally deprived of the right of appeal which 
they possessed. Their appeal has been 
dismissed without their having any op- 
portnni y of arguing it. The affixing of 
notioe of hearing on the Board of the Bez- 
wada Court might be sufficient notioe 
where the parties were aware of the pen¬ 
dency of the appeal in that Court, and might 
be expected to watch the Board either by 
themselves, or by their Pleaders. It oould 
not be in the present oase, where, through 
a natural error (as shown above), they 
expeoted the appeal to be heard in another 
Court, 50 miles away. 

It is impossible to conceive that, in 
these oiroumstanoes, Mr. Jivaji Rao would 
have declined to re-admit the appeal, if 
the true faots had been brought to his 
notioe in time by a petition under Order 
XLI, rule 19. that this was not done was 
also duo simply to appellants’ ignorance of 
wlmt was going on. The same officer’s 
failure to pass orders on the review peti- 
tion before his departure may be expli- 
oable on the ground of pressure of work, 
or inadvertanoe; but is rauoh to be re¬ 
gretted. 

In my opinion tho oase comes within 
the spirit of the remarks of their Lordships 
of the Privy Council in Debi Bakhsh Singh 
v. Habib Shah (1). Jn dismissing an ap¬ 
peal, of the hearing of which the appel¬ 
lants had no notioe whatever, the Sub- 
Court, though in ignoranoe of the true 
facts, must be held to have noted with 
material irregularity and in such a way as 
to induoe rnisoarriage of justioe; and, under 

sections 115 and 151, Civil Procedure Code, 

I would set aside the order of dismissal and 

direct the Sub Judge of Bez vada to restore 
Appeal No. 1! of 1913 to his file and to dispose 
of it according to law. Costs in these 
proceedings should be oosts in the cause. 

Krishnan, J.—The Subordinate Judge is 
clearly right in holding that the appellants’ 
application, viewed as one under Order XLI 


(1) 19 Ind. Cas 5 36; 3> A. 331- 17 n W 
11 A. L. .1.62',; ISO. L.J. 9 ; 15 Bom L It 
II. L. T. 1H, 11 M. L . T.33; (1913 , ' V 
16 0. C. 194; 49 I. A. 150 (P. 0.). 


tf. 839; 
610; 2 5 
M. 563, 
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rnb 19 of the Code cf Civil Procedure, is 
barred by limitation under Article 16j and 
as ona for review of judgment, it ooald 

bj g‘-‘n^d by him aimtioe hal not 
been ordered by the .Taiga who o.fginally 
passed the order of dismissal. But I agree 
wdh my learned brother that in the spaaial 

Oireamstanoesofthi, ease desoribad by him 
the Subordinate Judge should have anted 
under section 151 of the Code of Civil Pro- 
cedure and used his iuherent powers to 
set a9ide the order. 

. T . i J 8ra , oan b3 Da d >“ bf - that, if the orler 

is allowed to stand, the a pj Hants’ light 

of appeal in the main suit will be taken 
away from them for no default oommitted 
by them. It was, therefore, clearly neeessary 
for the ends of justice and to prevent abase 
of process of Court to set it aside. I agree 
wUh my learned brother that the principle 

R lw a- 6 °T n °, the Privy Coanoil ^ Debt 
Bakash Singh v. Habib Shah (l) applies to 

this case though the facts of that case were 
somewhat different. 

It was contended that section 151 

oonld not be used for extending periods 
of limitation and overruling legislative pro 
visions, and reliance was placed on the 
observations in Vanni.ami Thevjr v . Periaya. 
“ TW (,) and Kanai Lal Qhose y 

Jatmdra Nath Chandra (3). That, ofoourse, is 
so; for no inherent power will exist 
against an express provision of law 
Butin this case there does not seem 
o be any suoh provision against 

applying section 151. Order XL I, rules 17 and 
19, of the Code of Civil Procedure do not 
proper y apply to a case like the present, 
where the Court in whioh the appeal was to be 
heard was ohanged without the parties being 
informed or snowing anything abmfc it. 

I hough the appellants could have applied 

under rule 19 if they had known of the dis- 
missal in time, they were not bjund to do sc 
and it cannot be said that that was their only 
remedy As for the review 61ed by them, it 
is doubtful if that was a proper remedy at all. 

If it was, the appellants did apply and their 

fajiure to get relief was not dne to their fault at 
all. But they were dearly not bound tc 
apply for review. It cannot, therefore, be said 


INDIAN CASKS. 


[I9i9 


that there was any rule of law requiring the 

aopeHants to al ,p any particular procedure 
■ nah as that uuderrule 11 or that by way of 

n tM,jk that 16 ffa3 °i> aa t0 £b3 “> ‘o 

ask the Court to me its inherent powrs anl 
. tnin^, was their proper remedy in the 

oiroamsfcanaes. 

ihafc bsing so, it is open to as under ses- 
tiou lb of the Code of Civil Prooedare to 
revise the order of the Sub Judge, as he failed 
to exeroise tha jurisdiction vested in him 
under section 151 of the Code of Civil Prooe- 
dure as he raigV, have done. 

1 a?caa to cue order propo 3 9 j by m/ 
learned brother. 

Order set asi ie. 

M 0. p. 


PUNJAB CHIEF COURT. 

bscoNu Civil Appeal No. 1953 op 1915. 
r , February 1, 1919. 

r resent: Sir Henry Rattigan, Kt., Chief 
Judga, and Mr. Justice M*rtineau. 
^IHAL and ordERj—P laintiffs — 

Appellants 

versus 

SHtBSANT KUMAR— Defendant 

—Respondent. 

Mortgage—Redemption, postponement of—Uncon. 
sc to nable bargain—Redemption, whether permissible 

A°r>rl £p ' rV n ° f P eri °d-Undue injluence-Contract 
Act (IX. of \&7>), s. 16. 


l° w 19 M ‘ L ' T - 192 ’ (>“'«) i m- 

W a«£"■ 7,i 26 C - L ' J - 3201 2-C.w. 


Vhero a mortgage-deed provides that redemption 
Bhall not take place before the expiry of a term of 
years, the fact that the terms of the deed uro 
unconscionable will not entitle the mortgagor to 
avoid the contract and sue for redemption before 

ie expiry of that period, unless he is able to prove 
hat the contract was entered into under undue 
influence, [p. 543, col. A.] 

Second appeal from the decree of the 
District Judge, Jhang at Sargodha, dated 
the IChh May 1915. 

Mr. Nanak Chand , for the Appellants. 

Mehta Bahadur Chand, for the Respondent. 

JUDGMENT.—The plaintiffs have sued 
for redemption of land whioh was mortgaged 
for Ri. 2,500 to jBiwa Shamsher Nath, 
of whom the defendant is a chela , in 1831. 
The dead recites that the mortgage is for 
a period of 10 years, and that on Re. 1,000 
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oat of the mortgage money interest will he 
payable at the rate of two per cent, per 
mensem. Toe plaintiffs alleged that the 
terms of the mortgage had been entered 
in the deed in consequence of undue 
inflaenoe exeroised by the mortgagee. 
Their suit has been dismissed, the Courts 
below concurring in holding that undue 
inflaenoe has not been proved and that the 
suit is premature. The plaintiffs have tiled 
a second appeal in this Court, and it is 
contended on their behalf that the terms 
of the mortgage deed are unoonsoionahle 
aud that the stipulation that tne land could 
not be redeemed for 40 years should not be 
held binding. 

Assuming, however, that the terms are 
unconscionable, this fact aloDe will not 
entitle the plaintiffs to avoid the oontraot 
and sue for redemption before the expiry 
of the period entered in the deed. Equi¬ 
table oonsiderntions will not avail them, 
as is clear from the recent ruling of the 
Privy Council reported as Balia Mai v. 
Ahad Shah (l), but in order to succeed 
they have to prove that the oontraot was 
entered into under undue inflaenoe. As 
this ha9 not been proved their case fails, 
the suit being clearly premature. 

We express co opinion as to whether in 
a suit for redemption brought after the 
expiry of the period of 40 years, the plaintiffs 
would be entitled to a reduction in the 
amount of interest on the ground that the 
equity of redemption has been dogged. 

We dismiss the appeal with oosts. 

Appeal dismissed. 


(1) 48 Ind. Cas. 1; 124 P. R. 1018; 35 M. L. J. 014; 
1G A. L. J. 905; 23 C. \V. N. 233; 25 M. L. T. 55; 180 
P. W. U. 19l«; 29 C. L. J. 165; 1 U. P. L. R. (P. C.) 
25; 21 Bom. L. R 558 (P. C.). 



PATNA HIGH COURT. 

A p«> •: vls from Appellme D-cree. Xo-\ l-l 

and 42 of 1918. 
duly 24, 1919. 

Present : — Mr. Justice Dis. 

Baba RAM NANDAN SAliAY and otiieks 
— Plaintiffs—App-.llanis in lot if 


versus 


JAI GOBIX 1)A PaNDEY and others — 
Dbf£ND\nt>, Bibu BiNDESWARl 
PROSAD SINHA and ohisri - Plain tiffs— 


Re'PON DENTS, IN No. 41. 

G0BER9HAN SAHU ~nduiii,:rs— 
Defendants an* BABU BiNDESWARl 
PRASAD SiNGH and anjt *er - Plaintiffs 

- R-SPOND'CNT.i i No 42. 

Joint property -Co-sharers -One co-owner den ling 
with joint property—Rights of other co-owners - Injury , 
proof of—Ouster, what constitutes—Joint possession, 
when can be obtained. 


Before a Court will, in the case of co-sharers, make 
an order directing that a portion of the joint property 
alleged to have been dealt with by one of the 
co-owners without the consent of the others should 
ho restored to its former condition, the plaintiff 
must show that ho has sustained by the act he 
complains of some injury which materially affects 
his position, [p 544, col. 1.] 

Whero there is a denial of the title of one co¬ 
owner by the other co-owners there is in law an 
ouster, and where there is an ouster, the co-ownor 
ousted is entitled to a decree for joint possession, [p. 
54', col. 1-3 

Appeals from a decision of the Sub-Judge, 
1st Court-, Chapra, dated the 18th Septoraber 
1917. 

In No. 41 of 1918. 

Mr. Jagannath Prasad, for the Appellants. 

Messrs. B. N. Mitter for the Respondents. 

In No. 42 of 1918. 

Mr. Jagannath Prasad, for the Appellants. 

Messrs. B N. Milter , and Banksn Gh. De, 
for the Respondents. 

JUDGMENT.—These analogous appeals 
arise out of a suit in ejeotment brought by 
the appellants against defondants Nos. 1 and 
2. The appellants are the proprietors of Tauzi 
No. 3142 Defendant No. 3 is the proprietor 
of Tauzi No. 3143. Defendants Nos. 1 and 2 
have a house on plot No. 34 2 which 
admittedly lies in Tauzi No. 3143. They 
have erected a wall and a chabutra on 7 
dhurs of land in plot No. 341 whioh 
adjoins plot No. 342, and it is in respect 
of this trespass on plot No. 341 that the 
plaintiffs oomplaiu. 
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The lower Appellate Court has found 
that plot No. 341 is joint between the 
plaintiff and defendant No. 3 and that there 
has undoubtedly been an enoroaohment by 
defendants Nos. 1 and 2 on 7 dhurs of land 
in plot No. 341, but that suoh enoroaoh- 
ruent has taken plaoe by the leave and 
license of defendant No. 3. It has also 
found that the land enoroaohed upon falls 
far short of the area whioh defendant No. 
3 would be entitled to on partition and 
that the plaintiffs have not suffered any 
substantial injury by reason of suoh enoroaoh¬ 
ment. On these findings the Courts 
below have given the plaintiffs a decree 
for joint possession with the defendants but 
have refused to eject defendants Nos. 1 and 2 
from the land. 

I am of opinion that the Courts below 
have taken an entirely oorreot view of the 
law on the subject. The authorities, I 
think, establish the proposition that, before 
a Court will, in the case of oo sharers, 
make an order directing that a portion of 
the joint property alleged to have been 
dealt with by one of the co-owners without 
the consent of the other should be restored 
to its former condition, a phintiff must 
show that he has sustained, by the act he 
oomplains of, some injury whioh materially 
affects his position. See Nocury Lad Chucker. 
butty v. Bindabun Ohendur Ghuckerbutty (1), 
Shamnugger Jute .Factory Go ., Ltd. v. Ram 
Narain Ohatterjee (2), Joy Ghendar Rukhit v. 
Bippro Churn Rukhit (3), Brahmamoyee 
Ohaudhuram v. Gopi Mohan Rai Ghowlhury 
(4) and i'aras Ramy. Sherjit (5). It was con- 
tended by Mr. Kulwant Sahay on behalf of 
the appellants that the last mentioned case 
was virtually overruled by the Full Benoh 
of the Allahabad High Court in the case 
of Shadi v. Anup Singh (6). In that oase 
it was found by the final Court of facts 
that the defendant was building upon land 
whioh was in excess of the share that 
would oome to him on partition, and that 
on partition the plaintiff could not be 
adequately compensated. Therefore the 

(1) 8 C. 708; 4 Ind. Dec. (n. s.; 456. 

(2) 14 C. 189; 7 Ind. Deo. (n. s.) 125. 

(3) 14 C. 236; 7 Ind. Dec. (n. s.) 156. 

(4) 7 Ind. Cas. 124; 15 0. W. N. 188. 

(6) 9 A. 661; A. VV. N. (1887) 253; 5 Ind. Dec 
(n. s.) 878. 

(6) 12 A. 436 (F. B.) ; A. W. N. (1890; 95; 6 Ind. 
Deo. (n. «.) 1023. 
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plaintiff succeeded in establishing that, by 
the aot oomplained of, he did sustain an 
injury whioh materially affeoted his position. 
The aotual deoision, therefore, is consistent 
with the rule which I have dednoed from 
the oases, and falls within the ambit of 
that rule, but there are oertain observations 
in the leading judgment of Edge, C. J., 
whioh support the arguments put forward 
on behalf of the appellants. So far as 
these observations are concerned, all that 
I say is that they were not necessary for 
the deoision of the oase and that, with 
great respeot, I am unable to adopt them 
for the purposes of this deoision. The 
next oase relied upon by Mr. Kulwant 
Sahay is that of Shibba Mai v. Naurang Mai 
(7). That was a suit by the plaintiff for 
the removal of a balcony whioh the defend¬ 
ant had built projecting over a consider¬ 
able width of a passage whioh was the 
joint property of the plaintiff and the 
defendant. Walsh, J., thought that as the 
plaintiff had failed to show that he had 
sustained any injury by the aot of the 
defendant, there could not be a mandatory 
injunction compelling the defendant to 
remove the balcony. Richards, C. J., and 
Bannerji, J., took a different view on appeal. 
In view of the long series of decisions both 
of the Calcutta High Court and Allahabad 
High Court, not one of whioh was consider^ 
ed or even referred to in the judgment 
delivered by Richards, C. J., I am unable 
to follow that deoision. I am of opinion; 
therefore, that if the oase had arisen between 
the plaintiffs and defendant No. 3, the 
plaintiffs oould not have asked for a manda¬ 
tory injunction compelling defendant No. 3 
to pull down the erections on 7 dhurs 
of land. In my judgment, it makes no 
difference that the wall and the chabutra 
have been ereoted, not by defendant No. 3, 
but by defendants Nos. 1 and 2 by leave and 
license of defendant No. 3; for it is well 
settled that one joint owner “might license 
the doing of whatever he might do himself— 1 
See Wilkinson v. Haygarth (8), Job v. Potton 
(9), Jacobs v. Sewards (10), and Sat Narayan 

(7) 39 Ind, Cas. 739; 15 A. L. J. 293. 

(8) (1847) 12 Q. B. 837; 116 E. R. 1035; 16 L. J. Q- 
B. 103; 11 Jar. 104. 

(9) (1875) 20 Eq. 84; 44 L. J. Ch. 2 J2; 32 L T. HO. 

(10) (1872) 5 E. L. 464; 41 L. J. C. P. 221; 27 L. 

T. 185. 
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Singh v. Anant Prosad (11). 

It ig suggested, however, by Mr. Kulwant 
Sihay that, as there is a denial of the 
plaintiff’s title to plot No. 341, not only by 
defendants Nos. 1 and 2, but als) by defendant 
No. 3, there is some sort of equity in favour 
of the plaintiffs whioh would entitle them 
to the mandatory injunotion asked for. 
There is, in my judgment, neither principle 
nor authority in support of this proposition. 
All that the oa°es lay down is that where 
there is a denial of the title of one oo-owner 
by the other oo owners there ig in law an 
ouster, and where there is an ouster, the od- 
o wner ousted is entitled to a decree for joint 
possession. In this ease the plaintiffs have 
got a decree for joint possession. But they go 
further and the point that hag been argued 
on their behalf is that where i oo owner A in 
denial of the title of oo owner B allows a 
stranger G to ereot a building on the land 
jointly held by A and B, B is entitled, by 
reason of the denial of his title, to a manda¬ 
tory injunotion, compelling 0 to demolish 
the building so erooted. In my judgment, 
the solution of the problem must still depen 1 
on whether any substantial injury has been 
sustained by B and the Court will proceed 
to solve the problem unhampered by any 
consideration of the denial of the plaintiff’s 
title. In this case, the Courts have oonour- 
rently oome to the conclusion that the plaint¬ 
iffs have sustained no injury whatever by 
the ereotion of a wall and chabutra on 7 
dhurs of land. On this finding, the plaint¬ 
iffs’ suit for demolition of the wall and 
chabutra must fail. 

The only other question that has been 
argued before me is that the lower Appellate 
Court erred in setting aside the finding of 
the Court of first instance on the question of 
the shares held by the plaintiffs and defend 
ant No. 3 respectively in plot No. 311. 
For the reasons whioh have been given by 
the learned Judge on appeal, I am of opinion 
that it was not necessary for the Court of 
first instance to record any finding on that 
point. 

The result is that these analogous appeals 
fail and mast be dismissed with costs. 

Appsals dismissed. 

OD 51 lad. Cat. 81. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1516 ok 1915. 

January 30, 1919. 

Present: —SirHenry Rattigan, Kt .Chief Judgp, 
and Mr. Justioe Martineau. 

ANAND BAHADUR — Plaintiff— 

Appellant 

versus 

HARDIL AZIZ —Defendant— 
Respondent. 

Appeal—Death of parties — Personal action—Right 
to sue, whether survives — Abatement of appeal —Hen 
judicata, doctrine of, applicability of—Court which 
tried Jormer suit not comjwtent to try subsequent suit 
—Judgment binding on party in representative capacity, 
effect of. 

Where both parties to a suit die during the pen¬ 
dency of an appeal by one of them, and the action 
is a purely personal one, as for instance, a declara¬ 
tion that the defendant is not the lawful wife of 
the plaintiff, the right to continue the appeal does 
not survive to the representatives of the deceased 
parties, [p. 54(5, col. 1.] 

In order to apply the rule of res judicata , the 
Court which decided the former suit must be 
competent to decide the subsequent suit, and the 
judgment in the previous suit must bo binding on 
the parties. Where the Court which tried the 
previous suit was, by reason of the pecuniary limits 
of its jurisdiction, incompetent to try the subsequent 
suit, and the judgment in the former suit was 
binding on the defendant only in a representative 
capacity, there would bo no question of res judicata. 
[p. 546, col. 1] 

Second appeal from the decree of the 
Additional Distriot Judge, Lahore, dated the 
28th February 1915. 

Mr. b'azal Din and Lala Hukam Ofund, for 
the Appellant. 

Dewan llehr Ohand , for the Respondent. 

JUDGMENT.—Thedefendant Prem Kaar 
having obtained a maintenance order from 
a Magistrate against the plaintiff Tegh 
Bahadur, the latter sued for a declaration 
that the defendant was not his lawful 
wife. The Courts below gave judgment 
against him, and he then filed the present 
appeal in this Court. During the pendency 
of the appeal both parties died. The 
plaintiff’s son Anand Bahadur has been 
impleaded as appellant in place of his 
father, and the defendant’s son Hardil Azis as 
respondent, as representative of his mother. 
It is, however, contended for the respondent 
that having regard to the nature of the 
ease, as the original parties are dead, 
there is nothing to be gained by proaeed- 
ing with the appeal, which should ba dismiss¬ 
ed, an! reliance ig placed on Musimma 
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Saf Bharai v. Musammat Sat Bharai 

" p ”"‘ 

*"• ”■.c.ivir cz 

gree hat m the oironmstanoes it would 
be uselas 8 to go on with the appeal. In 
faot U appears to us that the plaintiff and 
the defendant having both died, the right to 

appeal does not survive, as the action was 
a purely personal one. 

a auTb! h' ?? T ellaDt ‘ nf0rm9 that 
Lhf f . r > dl1 Aziz t0 establish his 

Teih Bah d 6 9 0t Whi ° h the leased 
iegh Bahadur was mahant, on the ground 

f h's being the deceased’s son, is pending in 

that Z th r f - Sub ° rdi -“e Judge, Ld 
ancnnnf pr °°. eedln * s have been stayed on 
account of this appeal. But it is clear 

judicata* in ThT °°° ld n °‘ 0perate «• 

the M, f ha V 0a9e ‘ In the fir et place, 
the Muna.f who tried the suit in the 

petent toT .T 0 ^- 110 * have ^ "»»■ 
a *° l . ry the 8n 't now pending before 
the Subordinate Judge, which is said to 

be of a value of Rs. 15,000 or more. In 

he h T" d P a ° 6 ' ° Dr juJ^uient would not 

nena 08 “ Hardil Az ' Z except in his 
paoity as a representative of his mother 

in whose place he has been impleaded, 
co We eccordingly dismiss the appeal with 

Appeal dismissed. ■ 
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defendant for the purchase and sale of sovereigns. 

^ u ^ ered into several contracts on behalf of 
the defendant for this purpose, and the defendaut 
became liable to him for a specific sum. The defend, 
ant paid a portion of this and refused to pay the 
balance, whereupon the plaintiff brought the 
present suit to recover that balance. The defendant 
contended, inter aha, that the transactions woro 
against law and public policy and that the plaintiff 
was not entitled to sue in respect thereof. The trial 
Court dismissed the suit, on the ground that the 
contracts were opposed to public policy as tending 
to defeat the whole scheme of the Government 
nance. The plaintiff appealed, and the main con- 
tention for the defence was that the contraots were 
contrary to public policy: 

Held, that the contracts did not ofFend against any 
clear general head of public policy to warrant the 
conclusion that, on that ground, they were unlawful; 
and that the plaintiff was entitled to a decree for 
the amount claimed by.him. [p 554, col. 2.] 
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BOMBAY HIGH COURT. 

Original Civil Jurisdiction Appeal No 38 

of 1918. 

March 31, 1919. 

JW : Sir Basil Scott. Kx . Chief Justice, 
ftnd Mr. Justice Hayward 

SHR1NIVASDAS LAKSHA1INARAYAN_ 

Plaintiff—Appellant 
versus 

RAMCHANDRA RAMRATTANDAS- 

r Defendant—Respondent 

Contract Act (IX of 1872), s pI.Yi- 

Speculative dealing in gold currency ich Jth ° P ° Ucy ~ 
to public policy . c ^ether opposed 

Plaintiff ww employed » 8 a conuaiseion agent by the 


Beaman, J.—The single question of import¬ 
ance I have to answer in this suit is whe¬ 
ther speculative forward dealings in the 
gold currency of the ooantry are opposed 
to poblioi policy. It is a question the answer 
to which may have very far reaching, 
even disturbing, oensequenoes, and if the 
war is likely to >be protracted it would be 
of the first importance that it should be 
deoided once and for all at the earliest 
possible moment. Probably other considera¬ 
tions will oome into play after the war, 
whioh will considerably diminish the prac¬ 
tical importance of the point now in issue. 
It has been pointed out by the Hon’ble 
and learned Advocate General this morn¬ 
ing, admittedly a consideration rather out¬ 
side the striot province of the law, that 
if I deoide this suit against his clients, it 
may cause a very widespread disturbance 
of the money market and entail a great 
deal of oonfusion and inconvenience upon 
many Banks and other money distributing 
agencies. 1 do not anticipate quite such 
appalling consequences, but even if I did, 

I should feel myself still bouod to deoide 
according to the law as I understand it. 

In saying that, I am, of oourse, keenly alive 
to the peculiar character of the qaestion 
I have to answer. That has been very 
fully and very ably argued by the Advo¬ 
cate-General in all its strictly legal con¬ 
nections. Everybody knows who has any 
practical acquaintance with this subject that 
publio policy” is very elastic. I shoald 
o#rtainly be the last to desire to sef it 
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made the plaything of sentiment or pre- 
judioe. And did the matter here go no 
further than that, if the definitions suggest¬ 
ed by the Advooate-General really exhaust¬ 
ed the whole subjeot, I should have had 
very little diffioulty in disposing of this 
defence. But I am by no means satisfied 
that the analogies, for they are little better, 
imported from the English Courts are 
strictly in point, while 1 am quite certain 
that the conditions, under which this 
branch of the law has grown up organi¬ 
cally so to speak with the growth of the 
people in a country like England, do not 
exist at all in India. Many of the dicta , 
therefore, of our greatest English Judges, 
while very informing and appropriate in 
England, have to be regarded with some 
caution before they oan be adopted in a 
case of this kind io India. I have felt 
from the first, and I have said so more 
than onoe during the oonduot of the trial 
in order to obtain the utmost assistance 
I could from the Hon’ble and learned 
Advooate-General on the other side, that 
this trafficking in one branch of the our- 
renoy, while the great war was in progress, 
was in its very essence opposed to publio 
polioy and I am still of the same opinion. 
It may not be easy to give a convincing, 
logioal and theoretical reason which will 
put that conclusion beyond dispute. But 
when we turn to the decisions of the English 
Judges, it is very easy to distinguish the 
grounds of those decisions from any ground 
that oan be taken and felt to be equally 
secure in this country. For example, the 
principle is summed up, and no doubt very 
oorreotly summed up, by Lord Halsbury 
when he says that while the rule is per¬ 
manent, its application fluctuates and depends 
upon the principles from time to time 
guiding publio opinion; and again there is 
a dictum of Baron Alderson oonfined to a 
rather narrower aspeot of the point under 
consideration that oontraots against publio 
polioy do not mean oontraots to do that 
which may legally be possible to be done 
but whioh in the opinion of sensible men 
it is inexpedient to do. A mere considera¬ 
tion of these two dicta will, 1 think, open 
up many of the difficulties with whioh I 
have been oppressed during this trial. In 
the first place, in a country whose history 
b&s been like that of England in whioh 


party politics have developed to such an 
extent that the whole machinery of the 
Government is praotioally regulated by the 
interplay of parties constantly changing 
plaoe with each other anJ only that for the 
time being in power representing publio opinion, 
is a history to whioh no parallel whatever oan 
be found in India from the time of our con¬ 
nection with it. For all practical purposes, 
and taking India as a whole, it is no 
exaggeration, I think, to say that there is 
no publio opinion at all in the mass and 
most certainly there is no publio opinion 
one way or the other, about the morality 
or expediency of suoh a transaction as that 
I am considering. Moreover, I do not agree 
that the definition of “pablio polioy” is 
exhausted by saying that only that oan 
be said in the eye of the law to be 
against publio polioy whioh is either penal 
or unrecognized by the Statute or Common 
Law. No doubt that would cover the vast 
majority of ordinary oontraots. But “public 
polioy” is a much wider term and in its 
turn oapable of sudden extensions under 
abnormal and temporary conditions. I 
suppose it will not seriously be denied 
that that whioh might pass well enough 
as not being contrary or opposed to publio 
polioy in times of peace might be as 
plainly against publio polioy in times of 
war. It is very true that exceptional oases 
of that kind are either of so obvious a 
character as hardly to give rise to discussion 
at all, or if more ambiguous are likely to 
be provided for by speoial war legislation. 
Nevertheless, a consideration of all these 
nice distinctions has forced me to the 
conclusion that the question I have to 
answer oannot be answered upon the 
very simple lines to be found in some of 
the English judgments. In almost all 
those it seems to me that the learned 
Judges responsible for them had an eye 
principally to the aotual facts of the case 
before them, aud it is plain that trafficking 
in coinage oould hardly have oome within 

the purview of the Courts in this connection 
in England. It is doubtful whether suoh 
a situation as that oreated by wild gambling 
on the part of a very small body of 
purely selfish speculators in Bombay oould 
possibly exist exoept under a bimetallic 
system. In India at present it appears 
that we have a silver and a gold currency 
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between whioh the Government |haa 
endeavoured to fix a definite ratio. But 
the effeot of this gambling in the gold 
ooinage admittedly has been to disturb 
that ratio and give gold a very much 
higher relative value to silver than merely 
as one branch of the ourrenoy it ought to 
have. Again, it seems to me that traffiok- 
ing in ooinage is a question apart from all 
general contracts of the kind whioh are 
usually discussed when they are said to 
be opposed to public policy. Certainly it 
would be ridioulous to say that a contract 
was against public p)lioy if it was both 
legal and possibly moral because in the 
opinion of a sensible man it was inexpedient. 
For if so absurd and lax a proposition 
was admitted for a moment, it would very 
soon come to the sensible man being reduced 
to a single Judge, and any Judge might 
give rein to his religious or moral fads 
and whims in interfering with the frequent 
contractual relations of the public as a 
whole. No one, I say, could possibly be 
more reluctant than I to impose any 
moral view of my own under such conditions 
upon the moral views of the public so 
long as they kept within the letter of the 
law. Nor indeed, as it seems to me, is 
this a question of morality at all. I have 
already said that in dealing with contracts 
void as being against public policy the 
Courts in England have oondemne! a 
large majority of them on the ground 
that they ontravene public sentiments of 
religion, morality or social propriety. That 
can hardly apply to a case where the 
decisive factor ia one relating t> the 

maintenance at a very critical moment of 
the efficiency of the Givernment. If it be 
concede! that fioauoe is one of the most 
vitally important factors of an effijient 
Government in this country during this 
crisis, an! this indeed will be conceded, 

I think, by every one, then the conduct 
of private individuals, if again it can be 
shown that that conduct tends to defeat 
and embarrass the whole scheme of the 
Government finance, will have to be admitted 
to be fundamentally opposed to public 
policy. This, again, could hardly be denied 
as an abstraot proposition. The Advocate- 
General, arguing the case for the plaintifFs, 
put it at first upon the mo 3 t general 
legal grounds, pointing oat that money 
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was only moveable property, but there 
was nothing either in the Indian Contract 
Act or the Indian Coinage Act to take 
it out of that common category, and, there- 
fore, speculating in money could not possibly 
be any more opposed to public policy 
than making a corner in the sale of much 
needed goods. Now, in the first place, I 
think that argument is defective, beoaose 
it is very clear that money, apart from 
tbe metal of whioh it is made, is never 
intended for the purpose of sale. Ordinarily, 
then it ought not to be a medium of 
gambling speculations. I use the word 
gambling here in the widest possible senee, 
for all commercial forward transactions on 
a large scale have an element of gambling 
in them. In England, we know money is 
expressly excluded from the category of 
goods. The precious metal from wbioh 
ooins are made is as much a commodity 
as piece goods or dyes or any other staple 
commodity. But once it has been converted 
into coins ar d put. in circulation, it has a 
peculiar public funotion to discharge, and 
where there is a double ooinage of gold 
and silver with a fixed ratio governing tbe 
relation of one of these coins to tbe other, 
that funotion cannot he properly discharged 
if speouMirg in ods or the other of the 
biarches of the currency materially alters 
tbe ratio which the financial operations of 
the Government require to be made aod 
to continue permanent. It was also urged 
that no one could possibly say that there 
was anything illegal, in the sense of being 
either punishable by law or uDreoognited 
by law, in buying sovereigns before tbe 
Government Notification of August 1 918. 
Again, I merely point to the abnormal 
conditions whioh exist during the progress 
of a great war. In a country like India 
particularly, the Government of which is 
carried on nnder conditions without » 
parallel, as far as I know, in the world’s 
history, its responsibilities have been 
enormous, and not the least amongst them 
has been financing great war operations 
as well as the internal administration of the 
country. In order to do this,rightly or wrongly, 
a point with wbioh I have no concern aod apon 
which I am not competent to speak, a very 
considerable mass of gold currency was thrown 
into circulation. What immediately happened 
showed that the insatiable desire of thl 
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people of this oountry to obtain gold, not 
for ourrenoy purpisss at all but fjr 
adornment or hoarding, was withdrawing 
the whole of this gold ourrenoy from 
circulation and sg defeating the Government’s 
object. Now, in ordinary times, possibly 
in view of what was then happening, 
probably what will always happen in a 
oountry like India, habituated to silver 
ourrenoy and probably the masses of the 
whole oountry regarding that as the only 
real ourrenoy, the attempt to maintain a 
bimetallio ourrenoy would have been 
abandoned. It will probably be found, no 
matter what penalties are imposed, no 
matter what impediments are thrown in 
the way of purchasing gold for other than 
ourrenoy uses, that this oountry will 
absorb any amount of gold ourrenoy set 
in oiroulation muoh as a sponge absorbs 
water. But at any rate in periods of 
emergency and orisis, the Government has 
a right to expect that the mere greed and 
selfishness of gamblers in money shall not 
be given free play so as to disorganise its 
carefully conceived finanoial policy. Now, 
it is very clear that keeping our eye 
upon the transaction with which I am 
dealing, there is no real question of publio 
policy in the sense of widespread publio 
opinion one way or the other. Speculators 
in the gold ourrenoy are for the most part, 

I suppose, that small boiy of extremely 
wealthy men who are gathered together 
in our Rreat oities and have no other 
than their own selfish interests of making 
money in any and every way they oan. 
It would be absurd to suppose that the 
millions and millions of people, many of 
whom have never seen a gold ooin in 
their lives, oould possibly have any opinion 
one way or the other on the polioy of 
9Uoh conduct as this and even if it really 
affected them most injuriously, as doubtless 
by fiustrating pro tanto the Government’s 
intentions and defeating its finanoial eoheme 
it would do, they would still be quite 
ignorant of the trae cause. The plain 
truth is that in India publio polioy at any 
late for the present is defined by and 
ooinoides with the measures of the Govern¬ 
ment, which we must assume, and whioh 
I do most cheerfully assume, are oonoeived 
in the broadest and most enlightened 
spirit and desire to carry on the 


Government as efficiently and beneficially 
as poosiblo in the intereit of the entire 
population Sd probably in a vary peculiar 
ona of this kind it would ba difficult tn 
gat a olearer indication of what is or 
what is not opposed to public polioy than 
the Government declaration on the subject. 
Policy might, of course, bo mistaken, polioy 
might be unwise, but it being oommoq 
ground that no ascription of improper 
motives is within the soope of the argu¬ 
ment, that whioh 19 undertaken by a 
responsible Government as part of its polioy 
aud whioh oannot be oritioised by the vast 
majority of those direotly or indirectly 
affected by it most, I suppose, in all our 
Municipal Courts, be regarded as for the 
time being publio polioy, and aots declared 

by the Government as likely to frustrate the 
benefioial maintenance or operations of that 
policy would ordinarily be taken to fall with 
the general category of aots contrary to publio 
polioy. 

Now, in 1917 we get a very olear 
indioation of the dangers which the Govern¬ 
ment apprehended if the gold ourrency werd 
left wholly unprotected. That notification 
prohibited breaking up gold ooin, 
melting it down or using it for any other 
purposes than ourrenoy, but that, of oourse, 
would not extend to contracts for buying 
or selling gold ooins regardless of what 
was going to be done with them after they 
had been bought or sold. Thus between 
the issue of that notification at the end 
of June 1917 and the notification of August 
1918 there was an enormous amount of specu¬ 
lation forward in gold sovereigns, and the 
particular transactions with whioh I am deal¬ 
ing ended before the peremptory prohibitions 
of August 1918. It was frankly oonoeded that 
after that notification no transactions of this 
kind oould possibly be reoognised in auy 
MunioipalGourt. Bat it was said that that was 
beoause they were made contrary to publio 
polioy, made indeed aotually penal for the 
first time in August I9i8. I think that this 
is not quite a correct statement. If what 
the Government finds it neoessary to penalise 
beoause it was oontrary to public polioy in 
August 1918 was from that moment oontrary 
to public polioy, it is difficult to see how it 
oould have been other than oontrary to publio 
polioy a month or two earlier. The truth b 
that suoh notifications do not make a thing tq 
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be oontrary to publio policy. They merely 
declare what was long felt that it was con- 
rary o public policy, and if it was oontrary 
to publio policy in August 1918 it is diffi¬ 
cult to see how it could help having been so 
in June. Nothing had occurred in the mean- 
ime to give it an entirely new oharaoter and 
oomplexion, and the general tenor of the 
notification showed clearly that in the 
opinion of the Government any trafficking in 
gold ooinage, any use whatever of gold ooin 
for any other purposes than ourrenoy, was op. 
posed to the general interests of the country, 
bo that the speculators in gold in the 
intervemng period may very well have known 
that al hough they were within the letter of 
the not.6cat.on of 1917 they were running 

nfc'li e t , i,-V fca ^ P,r,t - But what is the result 

of all this? We 6ud a small ring of Bombay 

..peculators greedily bulling and bearing the 

go d market, some soiling and some buying 

with no other object than either to depress or 
raise the value cf the sovereign relatively to 
0 ropo 0 . The bulls appear to have had it 
all the,r own way with the result that the 

rTiq^ ros « rvalue to somethin* over 
borne three or four million sovereigns 
at least appear to have been nominally 
ought and sold between these bulls and 
nears. Of course there are many oases in 
whioh buying a large quantity of sovereigns 
may be perfectly legitimate and even neoes- 

***?. 1D , ! i n / ere3t9 of ^ade, but dealings 

of the kind I have before me certainly had no 

other object in view than ohanging the rela- 

tivei values of the rupee and sovereign either 

to tbe appreciation or depreciation of the 

sovereign according as the bulls or the bears 

proved successful. Obviously then, gold 

sovereigns whose relative value had been 

forced up from Rs. 15 to over Rs. 19, would, 

to all intents and purposes, be put out of 

o^culatmn altogether. And that is precisely 

what the financial policy of the Government 

elt to be the danger against which the 
Government had endeavoured to protect 
itself. How then oan it be said that this 
ind of transaction, a transaction for which 

fn ere k 8D i°- COn0eiVabIe need * the onl y motive 
for which is pure greed of selfish speculators, 

the result of which must inevitably be a 

complete dislocation of the ooinage, is rot 

-h WK P ^ h ° P ° li0y in the only 80036 

wbioh that term oan have praotioal meaning 
to-daylin this country? 
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It seems to me that this question oan only 

be answered in one way No one pretends 

that these buyers wanted these sovereigns 

or ourrenoy. No one pretends that if they 

were bought at all they would be put into 

ordinary circulation at the Mint rate one 

sovereign for Rs. 15. What then is tbe 

troe underlying meaning of all this reokless 

speculation and what have been its oonse- 

quenoes? 1 think the answers are obvious, so 

cbvious that I need not give them. And it 

appears to me that for the reasons I have 

endeavoured to set forth, no sentimental 

reasons at all. involving as far as I can see no 

question of morality in the ordinary sense but 

referable only to one criterion, whether 

Government have a right to insist upon its 

bnanoial policy being left undisturbed, thereby 

maintaining that polioy for its contemplated 

Durposes at a height of efficiency, these 

transactions do stand self condemned as 

opposed to public polioy. In my opinion 

they must clearly do so, and it is upon that 

ground alone that I propose to dismiss the 
plaintiff’s suit. 

I need only add that if my view is wrong 
an 1 the? se transactions were not against 
pa io policy, there is do other substantial 
defenoe. The plaintiffs would, if the first 
question were answered in their favour, in my 
jo gmenfc, be entitled at once to a decree for 
tbe full amount they claim. As it is, how- 
ever, holding so strongly the opinion I do, I 
must deolare the transactions void on the 
ground of being opposed to publio polioy and 
so dismiss the plaintiffs’ snit. 

haob party must bear bis own oo^ts. 

Messrs. Kanga and R. D. S. Watiia , for the 
Appellant. 

Messrs. Jayakar and Makanki Mehta , for the 
Respondent. 

JUDGMENT. 

Scott, C J —This is an appeal from a 
judgment of Mr. Justice Beaman dismissing 
the plaintiff’s suit. 

The plaintiff sues for damages occasioned 
by his upcountry constituent failing to per* 
form contracts for tbe purchase of sovereigns 
entered into for him by the plaintiff for the 
Vaiehakh and Jeth Vaidas of I 18. 

The damages claimed were assessed as of 
the 1st of Jnly 1918 and no objection is 
taken to this date. 

On the 22nd of August 1918 a notifica* 
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tion under the Defence of India Act (IV of 

1915) was issued as follows:— 

“No person shall sell or purohase or oiler 

to sell or purohase any ooin for an amount 
exceeding the face value of suoh ooin or shall 
accept or offer to accept any suoh coin in 
payment of a debt or otherwise for an amount 

exceeding its faoe value. 4 c , 

By the same notification coin was deemed 

as ooin which is legal tender under any 
enactment for the time being in force in 

British India. 

Under the Indian Coinage Act, 1-06,a 
sovereign is legal tender for Rs. 15. I he 
explanation to the notification says that for 
the purposes of the rule the face value of the 
sovereign shall be deemed to be Rs. 15. 

The oontraot having come to an end by 
the defendant’s breaoh which is not disputed, 
the subsequent notification does not operate 
so as to make it an illegal contract under 
the rule stated in Brewster v. Kttohell W 
“that if H covenants to do a thing whioh is 
lawful and an Act of Parliament oomes in and 
hinders him from doing it, the covenant 

is repealed.” 

It is, however, contended that the contracts 
were illegal in their inoeption under a pre 
vious notification of 9th July 91/ in the 
following terms:—“No person shall melt, 
break up or use otherwise than as currency 
any ourrent gold or silver coin.” But a 
oontraot to purohase sovereigns is not in 
itself a user of the coins to be purchased, nor 
ie there ary evidence to establish that the 
ultimate buyer would use the sovereigns 
porchased otherwise than as a store of cur¬ 
rency to be available in the event of the 
silver or paper token currency losing its pur¬ 
chasing power. 

There remains, therefore, for the defence 
the main contention on whioh the lower 
Court held against the plaintiff, viz., that the 
contracts for breaoh of whioh damages are 
olaimed were oontrary to public policy. 

It is no doubt open to the Court to hold 
that the consideration or objeot of an agree¬ 
ment is unlawful on the ground that it is 
opposed to what the Court regards as public 
policy. This is laid down in seoticn 23 of 
the Indian Contract Aot and in India, there¬ 
fore, it cannot be affirmed as a matter of law, 
as was affirmed by Lord Halsbury in Janson 

(1) (1698) 1 Salk 198; 91 E. R. 177 


v. 1 Driefontein Consolidated Mines, Limited 
(2), that no Court oan invent a new head of 
public policy, but the dictum of Lord Davey 
in the same oase that public polioy is always 

an unsafe and treacherous ground for legal 
decision” may be aooepted as a sound cau¬ 
tionary maxim in considering the reasons 
assigned by the learned Judge for his deoi- 

S '°The following is, I think, a fair analysis of 
the reasons given by the learned Judge in the 

form of numbered propositions. f| . 

1 The definition of public polioy ib not 

exhausted by saying that only that can be 

said in the eye of the law to be against 
public polioy which is either penal or un- 
recognised by Statute or Common Law. 

2. Publio polioy is a muoh wider term 
and in its turn oapable of sudden extensions 
under abnormal and temporary conditions. 

3 it is doubtful whether suoh a situation 
as that created by wild gambling on the part 
of a very small body of purely selfish speou- 
lators in Bombay oould possibly exist except 

under a bimetallic system. 

4 In India we have a silver and a gold 
currency between whioh the Government has 

endeavoured to fix a definite ratio. 

5 The effeot of gambling in the gold 
coinage has been to disturb that ratio and 
give gold a very muoh higher relative value 
to silver than merely as one branch of the 

currency it ought to have. 

6 It is not a question of morality as have 

been the majority of oases where in England 
Dublio polioy has been the ratio decidendi. 

7 Morality cannot apply to a oase where 
the decisive factor is the maintenance at a 
very critical moment of the efficiency of the 

Government. . , . . ,. 

8. Conduot of private individuals tending 

to defeat and embarrass the whole scheme of 

Government finanoe must be opposed to 

publio polioy. . ,. , .. 

9 Money, apart from the metal of whioh it 

is made, is never intended for purposes of sale. 

10. Therefore it ought not to be a medium 

of gambling speculation. 

11. Under a bimetallic system its publio 

function cannot be properly discharged if 
speculating in one or other of the branohes 
of the ourrenoy materially alters the ratio 

(2) (1902) A. C. 484 at pp. 491, 492; 71 L. J. K. B. 
857; 87 L. T. 372; 61 W. R. 142; i Com. C«s. 268; J8 

T. L. R. 796. 
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indication cf what is on Z & ° earer 
policy than (L r opposed to pnblic 

on the subject G ° Vernmen ‘ notification 
August 1918. Public policy m 
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>t was contrary to pnblic policy. ' ‘ 
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opinion of Government a" tlafficklnVin 
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^1. In many oases buying a l**’ 
quantity of sovereigns may be legitimate 
and even neoeeeary, but dealings of thf 
kind in suit oertainly bad no oberobbnt 

■n view than changing the relative values 

of rupee or sovereign as fk Q u n 
bears proved successful ° s ° r 
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public policy, for pBbIl , ^/TZU^ 


of sndden extensions nnder abnormal and 
temporary conditions. 

btm'i iT he que8Hon ‘be maintenance of a 
b metalhc currency system is one which 

ar “ 0t ans ®. ,n Eoglaud. Speculators 
are able to d.sturb the equilibrium of 

the t, Sy8 ? 9m and fchi9 >' 9 contrary to 

In h Pab !l° lntere3t bore in times of crisis 
suoh as the reoent war. 

O. In India public polioy is defined 
by and coincides with the measures of 
Tivernment The notifies* ion of July 
if. 1 .' fbowed Givernment wished ti pro- 

nbit the nse of gold ooins except for the 
purpose of ourreooy. The notifiiation of 
1 a f n9t . 1918 shows that trafficking in 
. 001 001(19 had for sometime theretofore 
been contrary to pub'io policy an! specu¬ 
lators should have known that though 
not transgressing the letter of the notifies, 
i in o "17, they were running oontrary 

0-1 9 splrl ‘ ln offering for sovereigns a 
price higher than the face v.lue as fixed 

Py Indian enaotments. 

The objection to accepting suoh a pro¬ 
position as A is forcibly sta*ed in the 
passaga ram Marshall on Insurance oiled 
by Lord Halsbury in .Won v . Driefmtein 
Consolidated Mines, Limile t (2), at p. 491: 

. 10 avow or insinuate that it might, 

ID an ^ ° a9p ' be proper for a Judge to 
prevent a parly from availing himself of 
an indisputable principle of law, in a 
oar o Justice, upon the ground of some 
no ion r fancied policy or expedience is 

a new drotrine in Westminster H*U, and 

has a direct tendency to render all law 

uncertain. A rale of law, once 

^. 8 .. a ,l9 ou,? bt to remain the same 

tiJI it be annulled by the legislature, 

fh ° Cne ^ a9 P ovver f° decide rn 

0 policy or expedience of repealing laws 

or suffering them to remain in force, 
a politicians call expedience often 
epen s on momentary conjunctures, and is 
frequently nothing more than the fine- 
spun speculations of vsionary theorists, 
or t e suggestions of party aod faction. 
if expedience, therefore, should ever be 
00 up. as a foundation for the judgments of 
estminster Hall, the necessary con¬ 
sequence must ba that a Judge would ba 
a ull liberty to depart to-morrow from 
e precedent be has himself established 
°‘ ay; or to apply the s*me decisions to 
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different, or different decisions to the 
same circumstances, as Ilia notion? of ex¬ 
pedience might dictate.” 

The remark? whioh I have gripped to¬ 
gether under the heal B ara general ob¬ 
servations on a technical and very intri¬ 
cate matter which hie bean considered 
in 1913-1914 by the Royal Commission 
on Indian Finanoe and Curreno/. In their 
Report, dated the 24th of February 1914, 
the Commissioners say: 

“The system actually in operation ha9 
...never been deliberately adopted as a 
consistent whole, nor do the authorities 
themselves appear always to have had a 
dear idea of the final object to be attained. 
To a great extent this system is the result 
of a series of experiments.” 

In paragraphs 67 and 68 the Com¬ 
missioners express the following opiniou: 

67. “ With the argument that India 
should be enoouraged to absorb gold for 
the benefit of the wcrld ia general we 
do not propose to deal. The extent to 
whioh India sh mid use gold must, in 
our opinion, be decided solely in aooord- 
anoe with India’s own needs and wishes 
and it appears to us to be as unjust lo 
foroe gold coins into circulation in India on 
the ground that such aotion will benefit the 
gold using countries of the rest of the 
world as it would be to attempt to re¬ 
fuse to India facilities for obtaining gold 
in order to prevent what adherents of the 
opposite school have called the drain of 
gold to India. In any oase these argu¬ 
ments (whioh it will be noted are mutually 
destructive) are irrelevant to the enquiry 
whioh we were direoted to make and to 
the terms of reference, whioh confine us 
to a report on what is conductive to the 
interests of India.’ They raise vast con¬ 
troversies upon subjeots whioh are beyond 
our soope, while giving no reason for 
the adoption of either polioy in India’s 
own interest. 

68 . “Wo oono.ude, therefore, that it 
would not be to India’s advantage to en¬ 
courage an increased use of gold in the 
internal circulation.” 

So much for general considerations con¬ 
nected with the currency system. They 
did not apparently demand before the 
outbreak of the war the continuance of 
stvereigns as part of the Indian currency. 


The learned Judge refers (paragraph 1 
supra) to a vary considerable mass of gold 
currency being thrown into circulation during 
the war. I can find no reference to this 
in the recorded evidenoe. The learned 
Juige probably refers to the issue of 
gold for the financing of wheat stated by 
the Finance Minister to have been 

Rs. 

1917 — 1918 . 92,177,049 

1918-1919 . IS,385,740 

(see proceeding? of the Legislative Council 
of th e Governor-General of the 26th 
February 1919). It is referred to in the 
narrative of the Finance Minister intro¬ 
ducing the financial statement for 1919 — 
1920 (olause 15) in connection with the 
silver crisis of 1918 in these words: “Our 
thin line of rupees had been precariously 
supplemented by an issue of sovereigns 
in parts of India where gold is freely 
taken in payment for the oropp; but the 
benefit of this expedient was transient 
and its continuance unjustifiable”; also in 
olause 14 it is said: ‘ To ooin and issue 
our relatively small stook of gold would 
have been wasteful to a degree; the 
premium upon the metal would have 
driven, and did in faot drive, any ooined 
gold out of circulation immediately; it 
was an emergency ration rather than a 
ourrency medium” (see Proceedings of the 
Legislative Council of the Governor- 
General for 1st Maroh 1919). This nar¬ 
rative introducing the financial state¬ 
ment was referred to in the argument 
of this appeal, and I propose to refer to 
it again as a publio document containing 
an authoritative statement of the financial 
position of the Government in 1918 when 
the notification of August was i?sued from 
whioh inferences may be drawn as to the 
polioy of the Government iu issuing it. 

In olause 21 I find that from the 
beginning of 1916 silver rose greatly in 
value aud the rupse slowly followed it: 
“It was impossible to face a position in 
whioh Government would be turning out 
rupees at a loss and placing a perma¬ 
nent premium on the export of its silver 
ourrency. It thus became neoessary to 
fix a sterling exchange value for the 
rupee whioh would ensure that our 
ooinage would not bo liable to be smag- 
gled oat of India in indefinite quantities, 
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Accordingly, with efFeot from the 12th 
April, the rate for- Connoil drafts waa 
fixed on a baaia of Is. 6d. per rupee for 
immediate telegraphies transfers...There was 
believed to be a considerable aooumulation 
of funds (in India) seeking temporary 
investment in India for various reasons— 
taxation was heavier in England than here: 
hopes had been entertained of a further 
right in exchange: money was being kept 
handy for post helium developments: and 
there was always the uncertainty about 
being able to reoall spare money from 
England with the same promptitude a 9 in 
former years.” 

I think it is fairly obvious that with 
exohange rising substantially above Is. 4 d. 
per rupee it wa9 to one’s advantage, other 
things being equal, to buy sovereigns, for 
the holder of sovereigns could still con¬ 
vert each sovereign for Rs. 15 which 
would be worth for foreign remittances 
much more than Is. 4 d. eaoh. Other 
things, however, were not equal, for the 
prohibition of the import of gold, for 
whioh there is always a strong demand 
in India, had driven that metal to a 
premium and drove coined gold out of 
circulation immediately. One effeot of the 
notification of August 1918, if it was 
effective, would be to practically prohibit the 
sale of sovereigns and give their possessors 
the benefit of the rise of the rupee only 
upon exohange of sovereigns for rupees 
at the treasuries: thus the gold whioh 
disappeared from circulation after the 
wheat purchases of 1917-1918 might be 
brought back to the treasuries. This seems 
to me a possible explanation of the notifica¬ 
tion. 

The evidence in the case, in my judgment, 
throws no light on the question of publio 
policy raised for the defence. 

There is evidence of a number of contracts 
for the sale of sovereigns held by Banks in 
China and Japan in 1916 and 1917, not of 
sovereigns in circulation in India. Such con¬ 
tracts were anterior to the prohibition of gold 
imports. 

The proved contracts of 1918 were for 
small amounts whioh were all closed by oross- 
ooDtraots before the Vaida days. 

In the judgment of the lower Court it is 
said; We find a small ring of Bombay 
speculators greedily bulling and bearing 


the gold market, some selling and some 
buying with no other object than either 
to depress • or raise the value of the 
sovereign relatively to the rupee —some 
three or four million sovereigns at least 
appear to have been nominally bought and 
sold between these bulls and bears. Of 
course there are many oases in whioh buying 
a large quantity of sovereigns may be perfect¬ 
ly legitimate and even necessary in the inter¬ 
ests of trade, but dealings of the kind I have 
before me certainly had no other objeot in 
view than ohanging the relative values of the 
rupee and sovereign according as the bulls 
or bears proved successful.” I do not find 
anything to support these conclusions in 
the reoorded evidence. Out of four witnesses 
examined Ramdas the plaintiff, in answer 
t© the question 'Instead of buying gold people 
used to buy sovereigns and melt them 
down into ornaments?” said “I don’t know, 

I oan’t say. They certainly hoarded 
sovereigns just like gold ard other precious 
stones and metals. The pieoegoods merchants 
made large profits as they bought sovereigns 
and stored them.” 

Chhotalal, when asked "What did your 
master want all these sovereigns for?” (%■*•% 
those imported from China and Japan) 
said: The people in the bazaar wanted them, 
so we bought and sold to them. How can I 
say for what the people in the bazaar wanted 
them? lhave never seen any sovereigns broken 
up and melted.” 

Narandas, to tbe question “People buy tbem, 
break them up or melt them?” said: “How can 
I possibly know that?” 

P. M. Dalai, while admitting that some 
sovereigns were broken up and melted, 
said purchased sovereigns were also used 
for hoarding. They needed gold after the 
prohibition of import and got it by buying 
sovereigns. The premium on gold did not 
affect tbe purchasing valueof the rupee oraDy 
note. The exchange value of the rupee had 
in fact gone up considerably. 

The conclusion must, I think, be that no 
dear general head of publio policy can be 
evolved whioh would justify the Court in 
holding the contracts in suit unlawful on that 


ground. 

This is apparently tbe conclusion to which 
the learned Judge himself is driven when he 
‘alls back in the last part of his judgment 
3 n the notifications of June 1917 
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August 1918 as indicia of what is oontrary to 
public policy in oonneotion with the gold 
currency. 

But if the oase is to be decided on 
the notifications, the contracts must be 
shown to be forbidden by law and would 
then fall under the first head of seotiou 23 
of the Indian Contract Act and any reference 
to public policy would be irrelevant. 

I have already stated why, in my opin ; oc, 
the oomraots are not obnoxious to the 
notification of June 1917 and why they 
are untouohed by the notification of August 

1918. 

These notifications were, so far as I 
can judge, emergency measures: the 

first aimed at the prevention of melting 
or other misuse of ourrent gold ooins; the 
seoond was perhaps devised to tempt baok 
hoarded gold ooins to the treasuries. 

We set aside the deoree and pass a decree 
for the plaintiffs for Rs. 6,755 13-0 with 
interest from the 1st July 1918 to this date. 
Costs and interest on judgment at six per 
cent. 

Hayward, J. — I oonour, but desire to add 
some remarks on the general proposition. 

The Coinage Aot III of 19C6 made 
gold ooins legal tender at the rate of 

Rs. 15 to the sovereign. But it did 
not prohibit their use otherwise than as 
currency. The Defenoe of India Aot 
Notification of the 29th June 1917 prohibited 
their use otherwise than as ourrenoy. The 
parties to these proceedings entered into 
transactions for the sale and purchase of 
gold sovereigns not at ourrenoy but at 
bullion rates for deliveries in May and June 
1918. The Defenoe of India Aot Notification 
of the 22nd August 1918 prohibited 
sales and purchases of sovereigns at mere 
bullion rates. The substantial dispute 
between the parties was whether their trans 
aotions were thus void as oontrary to law and 
public policy within the meaning of section 
23 of the Indian Contract Aot. 

It was conceded by the learned Judge 
at the trial that the transactions were not 
void as oontrary to law, as the evidenoe 
did not establish any intention to use the 
sovereigns otherwise than as ourrenoy 
oontrary to the notification of the 2Jth June 
1917 and as they took plaoe before the 
notification! of the 22nd August 1918 


making the sales and purchases of sovereigns 
at mere bullion rates unlawful. But it 
was held that the transactions were void 
as oontrary to publio polioy as deduoible 
from the subsequent notification of the 
22nd August 1918, whioh, it was held, 
rendered uulawful this trafficking in one 
branoh of the ourrenoy during the great 
war.” It was oonoetled by the learned 
Judge that the transactions would not have 
been void as oontrary to publio polioy 
in the sense of the principles guiding 
publio opinion as understood by English 
Judges and that it would he difficult “to 
give a oonvinomg, lcgioal and theoretical 
reason” for holding them opposed to publio 
polioy; but he did nevertheless so hold 
them and observed, “that keeping our eye 
on the transactions with whioh 1 am dealing, 
there is no question of real publio polioy 
in the sense of widespread publio opinion 
one way or the other... it would be absuid to 
suppose that the millions and millions of 
people, many ot whom have never seen a gold 
ooin in their lives, could possibly have 
any opinion one way or the other as to 
the policy ot i uch oonauot ...so probably in 
a very peouliar oase of this kind it would 
be difficult to get a oleaier indication of 
what is or what is not opposed to publio 
polioy than the Government deolarauou on 
the subjeot. Polioy might, of course, be 
mistaken, polioy might he unwise, but... 
that whioh is undertaken by a responsible 
Government as part of its polioy and 
whioh cannot be critioised by the vast 
majority of those directly or iLdireotly 
afleoted by it must...be regarded as for 
the time being publio policy, and aots 
declared by the Government as likely to 
frustrate the benefioial maintenance or 
operations of that polioy would ordinarily 
be taken to fall within the general oategory 
of aots oontrary to publio polioy...The 
plain truth is that in India publio polioy, 
at any rate lor the present, is defined by 
and coincides with the measures of Govern¬ 
ment.” It has been urged before us on this 
appeal that the learned Judge ought to 
have been guided by the dicta of the English 
Judges, and not to have extended the law of 
publio polioy under seotion Z'6 of the Indian 
Gontraot Aot so as to oomprehend all the 
political polioies from time to time of the 
Government in India. 
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it behoves as, therefore, to examine in 
some detail the dicta of the English Judges. 
It is true that assertions of the wide 
discretion vested in the judiciary to deter¬ 
mine public polioy were made by Pollock, 
C. B, in the leading oase of Egerton v! 
Earl Brownlow (3). But distinctions between 
the publio good and political polioies were 
drawn by Alderson and Parke, BB., who 
expressed the preference for leaving exten¬ 
sions of the law in the matter of publio 
polioy to the Legislature. This oase has 
been considered in detail by Sir Frederick 
Pollock at pages 315 to 318 of the Seventh 
Edition of his Principles of Contract and he 
oame to the conclusion that the final deci¬ 
sion of the House of Lords depended not 
upon any extension of the law but upon 
the ground that the particular limititions 
in the will of the Earl of Bridgewater 
had a manifest tendency to the prejudice 
f good government and the administration 
of publio affairs and that this tendency 
had already been perfectly well recognised 
as oontrary to publio policy as understood 
by the Courts. It wxs said by Sir James 
Colvile in the oase of Evanturel v. Euanturel 

(4) that the determination of what is con¬ 
trary to the so-called ‘policy of the law’ 
necessarily varies from time to time...that 
the rule remains, but its application varies 
with the principles which for the time 
being guide publio opinion,” bit Jessel, M R f 
observed in the oase of Printing and 
Numerical Registering Company v. Sampson 

(5) that you are not to extend arbitrarily 
those rules which say that a given oooraot 
is void as being against public policy, 
beoause if there is one thing which more 
than another publio polioy requires it is 
that...contracts, when entered into freely and 
voluntarily, shall be held saored and shall 
be enforoed by Courts of Justice.” It was 
also said by Lord Bramwell that “Judges 
are more to be trusted as interpreters of 
the law than as expounders of what is 
oalled publio polioy” in his remarks against 
the extension of this branch of the law in 
Mogul Steamship Company v. McGregor , Qow 


71 

L 


(3) (1613) 4 H. L. Cas. 1; 2 l L. J. Ch. 3IS; IS Jur. 
; 91 R. R. I; 8 St. Tr. (n. s ) 193; 10 E. R. 359. 

( l) 11874 1 6 P. C. 1 at p. 29; 43 L. J. P. C. 58; 31 
T. 105; 23 W. R. 33. 


(a) (1875) 19 Eq. 453 at p. 435; 44 L. J Ck 
32 L. T. 351; 23 W. R. 463. 



j' On. (6); and Lord Halsbury stated that "it 
is inevitable that the particular oase must be 
decided by a Judge; he must find the facts, 
and he must deoide whether the facts so 
found do or do not oome within the 
principles ... that is, a principle of 
publio polioy recognised by the law”, 
when denying that a new head of publ '0 
polioy could be invented by a Court in the 
oase of Janson v. Driefontein Consolidated 
Mines , Limited (2). There is Snally the 
dictum of Far well, L. J., in the oase of 
Hyams v. Stuart King (7) that "the dootrine 
of publio polioy is regarded now a-days as 
one rather for the Legislature than the 
Courts.” It seems to me that those 
dicta apply with peouliar foroe here. The 
present transactions were not immoral and 
were not manifestly opposed to the publio 
good or to good government. They were 
not proscribed by publio opinion for there 
was no publio opinion. They were at 
the time permitted by the Government. 
It was indeed impossible to give any 
convincing, logical or theoretical reason” 
for holding them opposed to pablio polioy. 

It ( Wa8, however, felt that they amounted 
to trafficking in one branch of the currency 
during the great war” and that they, 
therefore, must have been opposed to the 
publio finanoial polioy, whioh "might be 
mistaken or might be unwise” and wherein 
experts notoriously differ, because that 
trafficking was subsequently prohibited by 
the Government. These wore surely strong 
reasons for applying the dicta of the 
English Judges aid for leaving the exposi¬ 
tion and protection of the pubho financial 
polioy to the Execu 7) G)7Jnai9nt and the 
Legislature. There was, in my opinion, 
no substantial justification for holding 
that those dicta should be disregarded 
by Judges in India and that poblio 
polioy should be interpreted under section 
23 of the Indian Contract A.ot as compre¬ 
hending all toe political policies from time 
to time of the Government of India. 

Appeal accepted. 

(6) (1892) A. C. 25 at p. 45; 61 L. J. Q. B. 29'#; tfd 
L. T. 1; 40 W. R. .337; 7 Asp. M. U. 120; 55 J. P- 101. 

(7) (19)3) 2 K. B. 693 at p. 727; 7/ L. J. K. B. 

791; 99 L. T. 424; 24 T. L. R. 675. 
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HIRA V. BAN8I LAL. 

PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1708 cr 1918. 

January 28, 1919. 

Present: - Mr. Justioe Soott Smith. 

HIRA AND ANOTHER - PLAINTIFFS— 

Appellants 

versus 

BANSI LAL and anoher — Defendants 

—Respondents. 

Pre-emption — Vendee, co-sharer m land purchased by 
virtue of previous sale—Previous sale set aside, effect 
of — Priority. 

The question of priority as between a pre-emptor 
and the vendee must be decided with relation to 
the state of things existing at the time of the sale, 
and not at any later period. Thus, where a vendee 
at the time of a sale is a co-sharer in the land 
purchased by him by virtue of a previous sale and 
has, therefore, a right of pre-emption, that right 
cannot bo affected by the fact that the sons of the 
vendor in the previous sale subsequently sue and 
avoid that sale. [p. 558, col. 1.] 

Second appeal from the decree of the 
Dietriot Judge, Karnal, dated the 5th 
March 1918. 

Mr. R. Obbard, for the Appellants. 

Messrs. H. A. Herbert and Anant Rain, 
for the Respondents. 

JUDGMENT.—This suit by the plaint¬ 
iffs appellants for pre-emption has been 
dismissed by the lower Courts on the 
ground that their right to pre-empt the 
land in suit is not superior to that of 
the vendee, the latter being a co-sharer 
in the land in euifc at the time of the 
sale. The plaintiffs have filed a second 
appeal to this Court, on the ground that 
at the time when they brought their suit 
the &hare owned by the vendee in the 
joint holding, in virtue of wbioh he had 
a right of pre eruption, had passed out of 
his hands owing to a decree of Court. 

The facts briefly are as follows:— 

Bansi Lai, vendee defendant-respondent, 
bought some land on 4th July 1913 
from Alusammat Bakhtawari in her capacity 
as guardian of her minor sons. The land 
in suit, whioh is in the same holding as 
that bought by Bansi Lai, was sold to him on 
the 28th May 1916. On the 16th July 
1917, the minor sons of Alusammat Bakhta¬ 
wari brought a 6uit for possession of the 
land sold to Bansi Lai on the 1th July 
1913, on the ground that their mother had 
no right to make the sale and that it 
was not for their behefifc. On the 21st 
March 1917, they were given a decree 


to the effeot that they should get posses¬ 
sion of the land on payment of Rs. 175, 
whioh was held to be a valid charge 
thereon. The plaintiffs brought the pre¬ 
sent suit on the 26th March 1917, i.e., 
after if- had been held that the sale to 
Bansi Lai of the 4th July 19.3 was 
not a valid one. Mr. Obbard on behalf 
of the appellants relies on Kehr Singh 
v. Alabaman Singh (1), in whioh it was 
held that the vendee, who by reason of 
a prior purchase had become a landholder 
in the village, and as such was competent 
to resist the olaim of a pre-emptor with 
respect to a subsequent purohase, cannot, if 
in a pre emption suit he loses the first 
bargain, retain the subjpot-matter of the 
second bargain. Mr. Obbard argues that 
the same principle should be applied here. 
The vendee having lost the land whioh 
he obtained by the first bargain cannot, 
it is alleged, retain the subject-matter 
of the second bargain, Mr. Herbert on 
behalf of the respondent oontends that 
that case is distinguishable. He points out 
that the decision in Kehr Singh v. Alahman 
Singh (l) was based upon a ruling, Bhupa v. 
Sort Alai (2), from whioh a quotation will 
be found at page 143 of the Punjab Reoord 
of 1908 [Kehr Singh v. Alahman Singh (1)]. 
At the bottom of this page the following 
passage occurs: — 

“I think the effeot of a pre emption 
decree is to vest the proprietary right in 
the pre emptor from the date of the sale, 
which was a transaction voidable at the 
option of the pre emptor. When the option 
is exercised, the sale as regaids the original 
purchaser beoomes void ab initio 

Mr. Herbert argues that the sale by 
Alusammat Bakhtawari to Bansi Lai was 
not void ab initio, but was only voidable 
at the in&tanoe of her minor sons and 
that it was a good sale until it was set 
aside by them, i.e., until the date of the 
deoree, viz., 21st Maroh 19 1 7. Mr. Her¬ 
bert also referred to numerous passages in 
Sanwal Das v. Gur Parshad (3) and Dhanna 
Singh v. Gurbakhsh Singh (4), in whioh 

(1) 25 P. R. 1908; 51 P. W. R. 1908; 128 P. L. R. 
1908. 

(2) 30 P. R. 1893 note. 

(3) 4 Ind. Cas 179; 90 P. R. 1909; 159 P. W. R. 
1909; 147 P. L. R. 1909. 

(4) 4 Ind. Cas. 337; 91 P. R. 1909; 161 P. W. R, 
1909; 148 P. L. R, 1909. 
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it was laid down that the question of 
priority as between the pre-emptor and 
the vendee must be deoided in advertenoe 
to the state of things existing at the 
time of sale and not at any later period - see 
Sanwal Das v. Gur Farshad (3) page 431* 
penultimate paragraph, see also page 447 * 
where the following passage ooours: — 
“We have a perfeotly olear position if 
we look to the date of sale, and to that 
alone, as determining the rights of the 
parties.” See also page 453* where the 
following passage occurs:—“Under the 
Punjab Pre-emption Aot, a pre-emptor’s 
cause of aotion arises when a sale is 
made in violation of his rights, and it 
appears to me that in all oases in which 
a cause of aotion is well founded under 
the Aot, with referenoe to the state of 
things which existed at the time of sale 
that oause of aotion, viewed as a valid 
ground of claim, oannot be lost or affected 
by reason of a new oiioumstanoe coming 
into existence after the sale.” There are 
other similar passages in this ruling, but 
it is unnecessary to quote any m0 re of 
them. It is, therefore, well established 
that the question of priority as between 
the pre emptor and the vendee must be 
deoided with relation to the state of things 
existing at the time of sale and not at 
any later period. Applying the principle 
to the present case we find that the 
vendee at the time of the sale in dis- 
pute was a oo-sharer in the land sold 
and, therefore, had a right of pre-emp’ 
tion. This right of his oannot be 

affected by the fact that subsequent- 
ly the minors sued and avoided the sale 
in virtue of which be had a right of 
pre-emption. The case reported as Kehr 
Singh v. Mahman Singh (l) i s oer tainly 
distinguishable, in which the vendee lost 
the land, under which he claimed, by 
reason of a pre emption 8a it by which 
the pre-emptor was substituted for him 
as from the date of the original sale. 
Even if this decision be considered a* opposed 
to the principle subsequently enunciated in 
Sanwal DasY. Gur Farshad (3), I am not pre- 
pared to hold that the ratio decidendi should 
be applied in the present case. As pointed 
out by Robertson, J., at page 37 j 0 f P. R 
1909 [ aanw al Das v. Gur Pa r shad ( 3 )]’ 

•Pages of P. £. 1909— Ed. 
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right of pre emption is not one which is 

to be held sacrosanct and if we are to lean 

one way or the other—other things being 

equal we should lean rather against the 

interference with the general rights of 

free oontraot by a vendor than in favour 

of such interference on a olaim set up 

by a plaintiff.” I am, therefore, of opinion 

that the decision of the Courts below 

is correct and I dismiss the appeal with 
oosts. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Appeal from Appellate Decree No. 2972 

of 1916. 

June 13, 1918. 

Present :—Justice Sir Charles Chitty, Kt., 
and Mr. Justice YValmsley. 

Sheikh HUSH MAT and others— 

Pl untiffs — Appellants 
versus 

Sheikh JAMIR—Defendant—Respondent. 

Transfer of Property Act (IV of 1882), 88. 64, 53 — 
Mortgage, usufructuary —Sale 0 / portion of equity of re • 
demption in favour of mortgagee, effect of — Registration, 
whether necessary — Unregistered deed, admissibility of. 

J., the predecessor-in-interest of the plaintiffs, 
mortgaged two plots of land to the defendant, the 
arrangement being that the defendant should hold 
possession of both the plots for a certain period in 
full satisfaction of the debt and interest. Before 
the expiry of the term, the parties came to an 
arrangement whereby J., by an unregistered con¬ 
veyance, sold one of the plots to the defendant- 
mortgagee and took back the other plot, the mort¬ 
gage being thus paid off. The plaintiffs then brought 
this suit for recovery of possession of the plot sold to 
the defendant: 

Held, (l) that the thiug sold was merely a right 
in the immoveable property, the property being in 
the actual possession of the mortgagee, and that the 
sale, being thus of an intangible thing, could be 
made only by a registered instrument as provided 
in section 54 of the Transfer of Property Act; [p. 
559, cols. I & 2.] 

Ramasami Pattar v. Chinnan Asari, 24 M. 419, 
relied on. 

that the unregistered conveyance was in¬ 
admissible in evidence to prove the sale or the 
satisfaction of the debt. [p. 55 *, col. 2.J 

Per Chitty, J. —Enjoyment of the mortgaged pro¬ 
perty for a fixed term in lieu of principal and 
interest satisfies the debt automatically after the 
« xpiry of the term. "p. 559, col. 2] 
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BUSMAT V. JAMIR, 

Appeal against the decree of the Addi¬ 
tional Subordinate Judge, Mymsnsingh, dated 
the 11th September 1916, reversing 
that of the Munsif, 2nd Court at Netrakona, 
dated the 18th January 19i5. 

Babu Birendra Kumar Dt, for the Appel¬ 
lants. 

Babu Gobinda Chandra Dey R n V, for the 
Respondent. 

JUDGMENT. 

Chitiy, J.—In this ease the plaintiffs 
seek to recover from the defendant pos¬ 
session of a plot of land measuring 10 
cottas under the following oiroumstanoes. 
In 1304 Jaru, the predeoessor-in-interest 
of the plaintiffs, borrowed Rs. 100 from 
the defendant and by way of seourity 
mortgaged two plots of land measuring 
6 cottas and 10 cottas respectively. The 
arrangement was that the defendant should 
hold possession of both plots for 8 years, 
t e., until 1313 in full satisfaction of 
the debt and interest. The defendant’s 
case was that in 1306 the parties oame 
to an arrangement, whereby Jaru sold to 
the defendant the 10 cotta plot for 
Rs. 98 and took baok the 6 cotta 
plot, the mortgage being thus paid off. 
The conveyance of tie 10 cotta plot to 
the defendant was by an unregistered 
kobala. The Munsif declined to regard 
this document as evidence and deoreed 
the plaintiffs’ suit, which was hied on the 
8 th January 1914 (1320) within 12 years 
from 1312, the original date hxed for 
the termination of the mortgage. This 
deoision has been reversed by the Subordinate 
Judge who hnds the kobala to be a genuine 
dooument, and while holding it to be 
inadmissible to prove the sale, has aooepted 
it as evidenoe of the satisfaction of the 
mortgage debt. He accordingly held that 
the mortgage oame to an end in 1306 by the 
sale and dismissed the plaintiffs’ suit. The 
plaintiffs have appealed. In my opinion the 
judgment of the lower Appellate Court oannot 
stand. The alleged sale in 1306 was of 
the equity of redemption in the 10 cotta 
plot, the consideration being the balanoe 
of the mortgage-money then due plus 
Rs. 35-8-0 in cash. The thing sold was 
merely a right in immoveable property, 
the property being in the aotual posses¬ 
sion of the mortgagee. The sale, thus 
being of an intangible thing, oould be 


made only by a registered instrument 
[see seotion 51 of the Transfer of Pro¬ 
perty Act and Ramasami Fattar v. Chinnan 
Asari (1)] and as the dooument was 
unregistered, no sale was effeoted. 1 agree 
with the learned Subordinate Judge when 
he held the dooument to be inadmissible to 
prove the sale. He was, however, in my opinion 
in error in holding that it was admissible 
to show when and how the mortgage 
was satisfied by Jaru. This would be to 
make it evidenoe of a transaction affeot- 
ing the property, an use expressly for¬ 
bidden by seotion 49 of the Registration 
Aot. 

If there was no sale or no suoh sale 
as could be proved, the mortgage must 
be deemed to have continued until 1312 
when, by the agreement of the parties, 
it was satisfied automatically. 

The plaintiffs are, therefore, entitled to 
recover baok so muoh of the mortgaged 
property as has not been returned to 
them, that is to say, the 10 cotta plot 
now in suit. 

It was urged on behalf of the defend¬ 
ant that it would b9 a hardship -ipon 
him, as he would lose the Rs. 35-8 0 paid 
by him in oash in 1306. As he has 
retained possession of this plot for some 
12 years after he should have given it 
up under the original agreement, there 
can be no question of hardship. 

1 would allow the appeal, set aside the 
deoree of the lower Appellate Court, and 
restore that of the Muusif with oosts to 
the plaintiffs in both Courts. 

Walmsley, -l.—Ihe plaintiffs, who prefer 
this appeal, sued to recover possession of 
of a piece of land measuring 10 cottas 
on a declaration of their title. Their 
case was that their predecessor Jaru 
borrowed Rs. 100 from the defendant 
in 1304 B. S. and put him in possession 
of two plots of laud, namely, the plot in 
suit and auother plot measuring 6 cottas 
on the understanding that the two plots 
should be restored at the end of 8 
years with the debt, principal and interest, 
wiped out by the profits accruing from 
the occupation of the two plots. They 
say that the smaller plot was restored 
to them in 1312 B. S , but not the plot 

(1) 24 M. 44y at p. 4t>3, 
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in suit. They filed their suit on 8th January 
1914, i.e. t in 1320 B. S. 

The defendant s oase is that two year? 
after the loan, the smaller plot was restored 
to Jaru, while the larger plot, the one now in 
suit, was sold by him to the defendant. 

The first Court found that the evidence 
of the sale alleged by the defendant was 
very unsatisfactory, and refused to aooept 
an unregistered kobala. The suit was 
deoreed and the defendant preferred an 
appeal. 

The learned Subordinate Judge held that 
the kobala wai inadmissible as evidence 
of sale, but that it oould be admitted and 
used as evidence to show how and when 
Jaru satisfied ibe mortgage. Using the docu¬ 
ment to that extent he found that the 
mortgage came to an end in the manner 
described by defendant. He also referred 
to a measurement made by the landlord 
somewhere about 1312, and the kabuiiyats 
exeouted by the defendant and the 1st 
plaintiff in 1312 and pointed out that the 
plaintiff’s kabuliyat did not cover the land 
in suit, while the defendant’s did. The result 
was that he decreed the appeal. 

For the plaintiffs it is now urged that 
the kobala of 1306 is not admissible at 
all, and relianoe is placed upon section 54 
of the Transfer of Property Aot. The 
argument is that what was sold was the 
equity of redemption and that that right 
is an “intangible thing” within the meaning 
of the second clause of section 54. 

Now if the document was a conveyance 
of the land, it did not Deed registration, 
for the purchase money is mentioned as 
Rs. 98 only. The first question, therefore, 
is whether the transaction is to be regarded 
as a sale of the land or as a sale of the 
equity of redemption. The document reoites 
that Jaru was in need of money, that he 
agreed to sell the land for Rs. 98, that 
by reason of the defendant’s possession for 
nearly three years out of the eight years, 
the mortgage-debt bad been reduced to 
Rs. 62-8-0 and that Jaru, therefore, accepted 
Rs. 35-8-0 in cash as full payment for the sale. 

It is true that the document does not say 
that the mortgage was extinguished or 
mention anything about the other plot, but 
I think the meaning of the parties is plain 
from the way in which the amount to bs 
paid in cash was calculated. The reckoning 


is unintelligible unless they intended that 
the mortgage should be extinguished, for 
oredit is given for the proportionate profits 
of both plot?, and the whole of the balance 
is deducted from the purchase money, with 
the result that nothing is loft due under the 
mortgage of 1304 B. S. 

This view, that the sale was not of the 
equity of redemption, hardly puts the de¬ 
fendant in a bettor position, however, because 
under section 54 of the Transfer of Property 
Aot delivery of possession is essential where 
the dooument is not registered, and he 
was already in possession. It does not 
appear to be necessary to decide whether 
his possession was that of a mortgagee or of 
a lessee, for in either oase it was a posses¬ 
sion that was to come to an end in a 
definite period when the plaintiffs’ predecessor 
would have a right to resume possession. 
In the oase of Stbendrapada Barterjee v. 

Secretary of State (2) it was said that the 
essence of a transfer by delivery is that 
possession is changed. In another oase, 
Appeal from Order No. 4S of 1899, 
of which a brief report is given in 

Fatik Karikar v. Rayendra Nath Chaudhuri 
(3), Banerji, J,, held that in circum¬ 
stances similar to those of this suit, it 
would not be necessary for the parties to 
go through the form of restoring the pro¬ 
perty to the mortgagor-vendor and then 
again delivering to the mortgagee-purchaser, 
but that it would be enough if the mort¬ 
gagee took the property as purchaser aod 
the mortgagor admitted that from that 
moment the purchaser held the property as 
purchaser and not as mortgagee. 

At first sight it seems that there ought 
to be a remand for the lower Court to 
determine whether there was such a trans¬ 
fer as is suggested by Banerji, J. But 
I do not think this is necessary. The fate 
of the second plot affords the best test on the 
question whether there was a delivery of 
possession. If the defendant had restored 
possession of that plot and retained posses¬ 
sion of the other, then I think it might 
fairly be said that there was delivery of 
possession in regard to the larger plot but 
the evidence to show that this was done 
is wanting, in fact such evidence as there 
is shows that defendant continued to hold 

(2) 3 4 C. 207; 5 O. L. J. 390. 

(3) 4 0. W. N. cxlii (142). 
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it. No useful purpose would be served by a 
remand. 

It is suggested that, at any rate, the 
defendant should have a deoree for the 
re payment of the cash payment mentioned 
in iho kobala , but as it appears that he 
did not give up possession of the smaller 
plot for several years he is not entitled to 
suoh an order. 

L.I think the appeal should be allowed, 
the deoree of the lower Appellate Court set 
aside, and the deoree of the first Court 
re8tortd.ftL.-~ 

I.M.. Appeal allowed. 

t 


PUNJAB CHIEF COURT. 

_Civil Revision No. 218 op 1917. 
January 21, 1919. 

» Present: —Mr. Justice Soott Smith. 

[NAZIM KHAN— Defendant— 

Petitioner 

versus 

{ALAM IKHAN — Plaintiff— 
Respondent. 

Limitation Act (IX oj ISOS,), s. 14 —Extension of 
time —Plaintiff in subsequent suit who was dejendant 
in previous suit, whether can claim extension. 

An extension of time, under section 14 of the 
Limitation Act, can only be claimed if the plaintiff 
in the subsequent suit was the plaintiff in the 
previous suitj if he was the defendant, it cannot 
be said that ho had prosecuted with due diligence 
another civil proceeding within the meaning of the 
seotion, [p. 601, col. 2; p. fi62, col. 1.] 

Revision from the order of the Distriot 
Judge, Mianwali, dated the 3rd February 
1917. 

hMr. Badri Nath Kapur, for the Petitioner. 

Mr. Raghunath Rai , for the Respondent. 

JUDGMENT.—On the 11th of August 
1915 Nazira KhaD, defendant petitioner, 
brought a oomplaint against Alam Khan, 
plaintiff-respondent, and another under seo¬ 
tion 406, Indian Penal Code. This com¬ 
plaint was dismissed and complainant was 
referred to a oivil suit on the 28th Sep¬ 
tember 1915. Prior to that on the 22nd 
September the partial had referred their 
dispute to arbitration and on the 2 frd 
September an award was given in favour 

of Alam Khan. On,the 3rd January 1916 

36 


Nazim Khan brought a suit against Alam 
Khan for Rs. 817 on the basis of a reoeipt 
whioh he held, altogether ignoring the 
award. Alam Khan objeoted, putting forward 
the award as a bar to the suit. On the 6th 
of April iyl6 the Court disallowed the 
defendant’s objections and said that if ho 
wished to get the award carried into effeot, 
he should make an application to have it 
made a rule of Court. Upon this Alam 
Khan instituted the preseut proceedings, 
applying that the award should be filed 
in Court. The first Court rejeoted the 
application, holding that it was barred by 
time and also on the ground that the award 
was invalid, as it had the effeot of com¬ 
pounding a non oompoundable criminal 
offenoe. The lower Appellate Court aooepted 
the appeal and gave the plaintiff a declara¬ 
tory deoree to the effeot that the award was 
a good one and should be aoted upon. 

Defendant has filed an application for 
revision to this Court, and it is contended 
on his behalf that the application for filing 
the award was barred by time, having been 
made after the expiration of the statutory 
period of six months. The lower Appel¬ 
late Court held that though the applica¬ 
tion had been tiled in Court after the 
statutory period, yet the plaintiff was 
entitled to the benefit of seotion 14 of the 
Limitation Aot. In Kalu v. Mehru Mai (1) 
it was held that a person claiming under 
seotion 14 of the Limitation Aot an exclu¬ 
sion of time during whioh a former pro¬ 
ceeding was pending must prove two things— 
first, that he had prosecuted the former 
proceeding with due diligence, and secondly, 
that the former Court had been unable 
to entertain it from defect of jurisdiction 
or other oause of a like nature. Now it 
oannot be said that the plaintiff in the 
present case had prosecuted with due dili¬ 
gence another oivil proceeding within the 
meaning of seotion 14 of the Limitation 
Aot. The previous case was brought by 
the present defendant and the present 
plaintiff as the defendant in that case 
merely defended the suit. It was held in 
Rajah Barjdakant Roy v. Sookmoy Mooktrjee 
Dabee (2) that the previous suit ought to 
have been brought by the plaintiff in the 

(!) 32 lad. Cai, 437; 4IJP. ft. 19^ 31 L\ VV. It, 

1916. 

{'il i W. R 29. 
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second. suit or some persoD through whom 
he claim*. Moreover, it cannot be said that 
the Court in which the previous suit was 
instituted was unable for defective juris¬ 
diction or.other oause of the like nature 
o entertain it. The Court was certainly 
able to entertain that suit. All that was 
held was that the defendant could not put 
forward a particular defence and that he 
should establish that defence by bringing a 
separate suit. Counsel for the petitioner also 
oites Ooday Monee Dabee v. Bishonath Butt (3) 
and Ram Ugrah v. Achraj Nath (4), which 
support his contention. Maharajah Jugutendur 
v. Din Byal Chatterjee (5) is distinguishable, 
because in that case the defendant in the 
suit claimed a set off on a full Court fee. 
Lakhan Ghunder v. Madhusudan (6), which 
is cited by respondent’s Pleader, is also 
ooviously distinguishable. I hold that section 
14 of the Limitation Act in terms dees 
not apply to the present case and that 
the plaintiff is not entitled to any deduc- 

tion of time thereunder. His application is 
clearly barred by time. 

I, therefore, allow the revision and setting 

aside the order o£ the lower Appellate 

Court restore that of the first Court; but 

as the proceedings were instituted in aooord- 

anoe with the Court’s mistaken view of 

the law, I leave the parties to bear their 
own costs throughout. 

(3) 9 W. R. 465. EeVi>i0n all ° Wed - 

(6) l w!! 3W. 8 "‘ 38 A ' 85i 13 A ' L ' J - 1,15 ' 
W. ( N. 3 3 6 26 ' 209i L ' J ' 69i 3 M - L - T - 9r ; 12 c. 
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leave, maintainability of—Revision—High Court, power 
of interference of. 


CALCUTTA HIGH COURT. 

Civil Role No. 575 of 1918 
March 21, 1919. 

Present :—Justice Sir Charles Chitty, 
Kt., and Mr. Justice Walmsley 
Srxmatya BARODA DASI— Plaintiff 

_ —Petitioner 
versus 

UPENDRANATH MANDAL and others 
n ..-- d e«ni>ants--Opposite Party. 

xxmrTaxxTnr CAci l °l 1908 >>’ •• 1 * 5 , 0 . 

ZXin, r. 1, o. XXXIII, rr. 5, 7, 15— Application 
or leave to sue as pauper-Application to withdraw 
application, dismissal of—Subsequent application for 


Where, upon the dismissal of an application to with¬ 
draw an application for leave to sue as a paupor, 
the applicant declines to proceed, and bis applica¬ 
tion is, in consequence, dismissed, such dismissal 
operates to bar a subsequent application for leave 
to sue as a pauper, though it is open to the appli¬ 
cant to file a suit in the usual way on payment 
of fees. [p. 563, cols. 1 & 2.] 

Quaere .— Whether an order of dismissal such as the 
foregoing is open to revision by the High Court, 
under section 115, Civil Procedure Code. 

Rule against the order of the Sob- 
Judge, Midnapore, in Pauper Case Suit No. 2 

of 1918. 

FACTS appear from the judgment. 

Babu Sarada Oharan Matty , for the 
Petitioner, contended that the Court below 
acted without jurisdiction in refusing to 
the petitioner leave to sue as a pauper. 

I be Subordinate Judge has erred in hold¬ 
ing that the dismissal of the previous 
application for leave to sue as a pauper 
operated as a bar to any fresh applica¬ 
tion. Order XXXIII, rule 15, Civil Pro¬ 
cedure Code, could aoply when the ap¬ 
plication was dismissed on the merits and, 
therefore, rule 15 o uld have no applica¬ 
tion to this oase. The provisions of Order 
IX, rule J, and of Order XXIII, rule 1, 
could have no application to the facts 
of this oase beoaase there was no suit 
before the Court. Order XXXIII, rule 15, 
provided that an order refusing the ap¬ 
plicant permission to sue as a pauper 
would operate as bar to any subsequent 
application of a like nature by l\im in res¬ 
pect of the same right to sue. The oase 
of Ranchod Morar v. Bezanii Edulji (1) relied 
on by the lower Court was not correctly 
decided. Unless the application was refused 
on the merits a fresh application could be 
maintained. Even if it was held that the 
application for leave to sue as a pauper was 
not maintainable, it could be treated as one 
under Order IX, rule 9, of the Civil Pro - 
oedure Code. 

Babu Jyotish Chandra Hizra , for the 
Opposite Party, urged that the order of 
the lower Court could not be revised 
under section 115 because there was no 
question of jurisdiction involved in the 
oase. The lower Court had jurisdiction 
to decide whether or not the application 

(1) 20 B. 85; 10 Ind. Dec. (». ».) 616. 
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was competent, and rightly or wrongly 
it had oome to a decision, whioh, there¬ 
fore, oonld not be interfered with nnder 
seotion 115. 

The lower Coart has rightly found that 
having regard to the provisions of Order 
^^-^^11* rules 5, 7 and 15, the present appli- 
cation was barred. If that were not so, 
there would be no end of suoh applications. 

Babu Sarada Oharan Matty ^briefly 
replied. 

JUDGMENT. 

Chitty, J.—This is a Rule issued at the 
instance of Baroda Dasi, whose application 
to sue in forma pauperis has been re¬ 
fused by the Subordinate Judge. I feel 
some doubt whether the case comes within 
the provisions of seotion 115, Civil Pro¬ 
cedure Code, but, apart from that difficulty, 
I do not think that the application should 
be granted. It appears that on 17th 
September 1917 the petitioner made a 
similar application before the Subordinate 
Judge whioh was registered, and notices 
were issued to the Collector and the op. 
posite party. The case was adjourned on 
several occasions. On the 15th Deoember 
1917 the Government Pleader submitted a 
report after enquiry to the effect that 
the petitioner was not a pauper. The 
case was then further adjourned and 
ultimately came on for hearing on 23rd 
February 191S. On that oooasion the 
petitioner applied for permission to with¬ 
draw from her application. The learned 
Judge thought that Order XX1I1, rule 1, 
Civil Procedure Code, relating to with¬ 
drawal of suits did not apply to this 
application and deolined to allow her to 
withdraw. The petitioner thereupon re¬ 
fused to prosecute her application farther 
and it was accordingly dismissed with 
oosts to the opposite party. On 27th 
February 1918 she Sled the present ap¬ 
plication, whioh is similar to the previous 
application, namely, to be allowed to sue 
in forma pauperis. The learned Subordi¬ 
nate Judge has thrown out her application, 
holding that her previous application 
having been rejeoted she could not 
present another one. The question turns 
on the interpretation to be put on Order 
XXXIII, rules 5, 7 and 15. Rule 15 is 
clear that an order refusing to allow the 
applicant to sue as a pauper shall be a 


bar to any subsequent application of a 
like nature by him in respect of the 
same right to sue, but, of course, the ap¬ 
plicant may file a suit in the usual 
way on payment of fees. This is not a 
case of an application being dismissed 
for want of appearance. The petitioner 
was in Court with her Pleader, but under 
the circumstances, deolined to proceed. 
It is now suggested that we might allow 
her to withdraw this and the previous 
application and to begin again with a 
third application. That we cannot possibly 
do. This appears to be an order refusing 
to allow her to sue as a pauper, and the 
faot that no evidence was taken was due 
to the refusal of the petitioner herself to 
proceed. In the circumstances we are not 
disposed to exercise our revisional powers, 
even if the matter comes within seotion 
115, Civil Procedure Code. The Rule 
must, therefore, be discharged. We make 
no order as to oosts. 

Walmsley, J.— I agree. 

Rule discharged. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 1439 of 1915. 
January 30, 1919. 

Present :—Mr. Justice LeRossignol and 
Mr. Justice Wilberforoe. 

KAJU MAL AND OTHERS — DEFENDANTS — 

Appellants 

versus 

SALIG RAM— Plaintiff — 
Respondent. 

Punjab Pre-emption Act (II 0 J 1905,), s. 3 (I) f2) 
—Pea factory, whether agricultural land or viilaac 
immoveable property-Forest, whether agricultural 
land —Tea garden, whether agricultural land—Govern¬ 
ment notification, whether has retrospective effect - 
Waiver of right, proof of—Omission to include futures 

in claim, effect of-Pre.e,option, right of, limitation. 

on — Plaintiff, duty of. 

A tea factory built outside the limits of a village 
site is not liable to pre-emption either as agricultural 
land or as village immoveable property, [p. 665 col 2 1 
A stretch of natural forest which does not lie 
within the village site is also exempt from pre- 
emption, as it is not agricultural land nor land 
used for purposes subservient to agriculture, [p. 606 
col. 1. ur > 
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A garden is a plot of land devoted to the pro- 
duction of herbs, fruits, flowers and vegetables 
and as tea does not fall under any of these heads! 
a tea garden is not a garden but is agricultural 
land and is liable to pre-emption, [p. 566, col. 1.1 

Where a person, having a right of preemption, 
congratulates a vendee upon his purchase and joins 
in an entertainment given by the vendee on that 
occasion, such conduct does not amount to a waiver 
by that person of his right, [p. 566, col. 2.] 

A notification of the Government restricting the 
nght of pre-emption in a certain area cannot be 
regarded as having retrospective effect, so as to 
deprive a person of the right to pro-empt which he 
possessed prior to the issue of the notification but 

which from the date of the notification is taken 
away. [p. 566, col. 2.] 

Where a plaintiff claims to assert a right to pre¬ 
empt a building used as a factory, he is not at 
liberty to omit to sue for the machinery therein as 
these are fixtures and form an integral part of the 
factory. A deliberate exclusion of the machinery 
fixtures would involve a dismissal of the suit. fp. 
obH, col. 2.J 

The right of pre-emption is a very invidious right 
which constitutes an invasion of the principle of 
free contract, and the party who comes into Court to 
enforce that right must be careful to observe all the 
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First appeal from the decree of the 
Senior Subordinate Judge, Kangra, dated 
the 26th February 1915. 

Messrs. Peechey and . Santanam , the 
Hon’ble Bakhshi Sohan Lai and Bhagat 
Qovind Das, for the Appellants. 

The Hon’ble Mr. Muhammad Shafi, Bakhshi 
Tek Chand, Mr. Brij Lai and Diwau Mehr 
Chond, for the Respondent. 

JUDGMENT.—The property with which 
this pre-emption suit is concerned is a part 
of the Gopalpar Tea Estate, which was 
formerly owned by the Kangra Valley Tea 
Company. In 1912 after some dispute 
between Kaju Mai and Diwan D* ya 

Kishen Kaul, who were rival purchasers, 
the Gopalpur Tea Estate was sold to Kaju 
Mai, defendant, for Rg. 97,000 and on the 
1st Ootober of that year the plaintiff, who 
is a Brahmin agriculturist of Jia, institut- 
ed the present suit for pre-emption of a 
portion of the estate sold, namely, an 
area of 10,524 kanals 8 marlas situate 
in Mauzas Gopalpur, Jia and Dadh Uparla 
as well as buildings situate in Mauza 
Gopalpur on payment of R s . 50,000 or any 
other price that might be fixed by the 
Court. The residue of the area included 
m the sale wag not included in the suit 
inasmuch as plaintiff had no right of pre-' 
emption in respeot of those areas but iu 


order to meet any objection on the part 
of the vendee that the residue of the tea 
areas by themselves would be of no value, 
the plaintiff offered to take over the 
whole of the area sold—an offer which was 
not accepted by (be vendee. The Senior 
Subordinate Judge granted the plaintiff a 
decree for possession of the area in suit 
; n payment of Rs. 75,100, holding that the 
property in suit vas either agricultural 
land or village immoveable property within 
the meaning of section 3 of the Pre emption 
Act II of 1905, that the plaintiff had not 
acquiesced in the sale to the vendee to a 
degree that amounted to waiver of hisrigbt 
to pre empt and finally that the plaintiff 
had from the first included in his olaim 
the fixed machinery of the tea faotory. 

The defendant vendee has appealed to this 
Court and on his behalf the points urged before 
us have been:— 

firstly, that the suit could not proceed, 
iDasmuoh as the plaintiff excluded from bis 
claim the working machinery of the faotory 
which must be regarded as a fixture; 

Secondly, that a tea garden is not agricul¬ 
tural land; 

Thirdly, that a portion of the area included 
in the sale was a natural forest, namely, 
the Ban Jia forest, which oaDnot be classed 
as agricultural land; 

Fourthly , that the faotory buildings are 
not village immoveable property inasmuch 
as they do not stand on the village site. 

Fifthly , that the plaintiff bad waived his 
right to pre empt; 

Sixthly , that by the Punjab Government 
Notification No. 4662, dated the 6th March 
1916, the right to pre empt in the Kangra 
District had been confined to the lineal 
heirs and collateral heirs of the vendor and, 
therefore, plaintiff had no right to pre-empt; 
and 

Finally , that the Senior Subordinate Judge 
had made a serious mistake in calculating 
the value of the area in suit and that 
if a decree in favour of plaintiff was to be 
maintained, the price to be paid by him should 
be not less than R9. 85,006. 

We shall deal first with the argument 
that the property in suit is not liable to 
pre emption, and iu this connection it must 
be borne in mind that the law applicable 
to the case is not the present Pre-emption 

Act of 1913 but the ~ Punjab Act II 0 
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1905, whioh was the law in foroe at the 
time of the sale to the vendee defendant. 
Prior to 1905 the law of pre-emption was 
contained in Aot IV of 1872 and under 
that Aot the right of pre-emption extended, 
if the property concerned lay within a 
village, to the village site, to the houses 
built upon the village site and to all lands 
within the village boundary. It is not 
dear that the right of pre emption under 
that Aot extended to buildings erected 
upon lands within the village boundary but 
not on the village site, although no doubt 
the sites of such buildings would have been 
liable to pre emption. In the Act of 1905 
it was laid down that the right cf pre emp¬ 
tion should mean th9 right to acquire 
agricultural land or village immoveable 
property in oases affeoting sales in a vil¬ 
lage, and definitions were given in the Aot 
of the terms “agricultural land” ‘ and village 
immoveable property.” Agricultural land 
was defined to be 'land” as defined in 
the Punjab Alienation of Land Aot, 1900, 
whilst village immoveable property was 
defined as immoveable property within the 
limits of the village site other than agri 
oultural land. Now, the definition of land 
in the Punjab Alienation of Land Aot, 
1900, is as follows: —“ ‘Land’ means land 
whioh is not oooupied a9 the site of any 
buildings in a town or village and is 
oooupied or let for agricultural purposes or for 
purposes subservient to agriculture or for 
pasture, and includes the sites of buildings and 
other structures on such land.” The framers 
of tbe Aot of 1105 appear to have been 
under the impression that the categories 
“agricultural land” and ‘village immove¬ 
able properly” exhausted all possible forms 
of properly in a village, i.e , that there oculd 
be in a village only village immoveable 
property and agricultural land, but they 
failed apparently to perceive that buildings 
erected outside the limits of a village site 
on land not occupied for agricultural pur¬ 
poses would not fall within either definition. 
Consequently on behalf of the appellant it 
has been urged that the factory buildings 
are admittedly not within the village site. 
They are not erected on agricultural land 
or on land oooupied for purposes subservient 
to agriculture or for pastare and, therefore, 
they are not liable to be pre empted. For 
the respondent-plaintiff it has been argued 


that the meaning of “village site” in the 
Pre emption Aot of 1955 is not the village 
abidi but the superficial area of the whole 
village including its lands. In other words,’ 
the contention is that in seotion 3; 
sub seotion (2), of the Punjab Pre-emptiori 
Aot of 1905 the expression “ within the 
limits of village site ” has been employed 
as synonymous with “ within the village 
boundary. ” If that were true, it would be 
strange that the Legislature in 1905 should 
have used the term “ the village site” in 
a sense different from that in whioh it is 
used in the Aot of 1872 whioh wa9 at that 
time under revision, and that they should 
have discarded the term “ village boundary 1 ' 
whioh already existed in the Punjab Laws 
Aot of 1872 and was ready to their hands. 
The terra “ village site ” in the Punjab is 
a very well known expression of frequent 
occurrence denoting that portion of the 
village area whioh is not used for agricultural 
purposes but on whioh the habitations of 
the villagers are placed. In the Punjab there 
are as a rule nj homesteads as in European 
ooun«ries, but from time immemorial, 
no doubt, for purposes of protection, 
villagers have congregated on one central 
spot within the village boundary and have 
there constructed a oompaot village generally 
of a rectangular or roughly oiroular shape, 
the doors of the houses of whioh rarely 1 , 
if ever, open upon the outside wall. The 
Legislature in 1905 in defining the properly 
in a village whioh was pre emptible may 
have made a mistake, but with the intention 
of the Legislature we are not concerned. 
We have to administer the law as we find 
it and in the present case we hold that the 
factory, whether it constitutes a casus omissus 
or whether such property was deliberately 
excepted from the operations of tbe Aot, 
is not liable to pre emption as village 
immoveable property. 

The next point is whether the land under 
the faotory can be said to be employed for 
purposes subservient to agriculture. Although 
fields planted with tea bushes are, we have 
no doubt, fields used for agricultural pur¬ 
poses, we oannot hold that a faotory in 
whioh the produce of those fields is subjected 
to certain processes whioh fit it for human 
consumption and the markets of the world 
can be said to be subservient to agricul¬ 
ture. The building or land can be correctly 
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eaid to be subservient to agrioulture when 
it direotly promotes agrionlture, e. g„ a 

avr "l Wh, °^ agrieDltural oattle or 

she f U r 8 - '. mpI ® ments stores are 

sheltered is direotly subservient to agrioul- 

tore because the property it shelters is used 

in the aotual operations of agriculture; but 

a tea factory merely deals with the product 

5 r ‘° n t " 0 f. Bd 18 no “ore subservient 
,D Ab0, : deen i8 subservient to 

the barley from whioh the whisk £ 
d.s died. From this it follows that the 

Imlrhl W6 r D0W deal,Dg with is n ot pre- 
emptible either as agricultural land or as 

village immoveable property. It i 8 true 

that intermingled with the other factory 

by he“ kk 6 “T b0 S ° me hats D8ed 

tea fields wh ° aotnalI r work in the 

tea fields or garden ; but the point has not 
been urged before us. nor is there anything 
on the record to indicate which of the 
bu dings included in the suit are factory 

l n & * u i • i ^ ^ ^ are the build- 

,iDgs inhabited by the workers on the land 

and we are unable to discriminate between 
the two categories. 

„ f I “" 1 " d ' d . in the area in suit is a stretch 
of natural forest land known as Ban Ji a . 

That area also we hold to be exempt 
from pre.emptmn, for it does not lie within 
the village s.te and it i 8 not agricultural 
land nor land used for purposes sub- 
servient to agrioulture or for pasture It 
is forest land and the wood derived from 

bv th ,9 . admitted before has been used 

faotnre nf f ^ T Bnd f ° r the “ a "°- 

faoture of tea chests, whilst a small portion 

of its area oonsiats of a slate quarry With 
regard to the fields in suit in" which tea 
is grown it has been argued on behalf of 
the appellants that they are not agricultural 
landinasmuoh as tea is grown not infields 
but in a garden, but we do not think that 
because in general parlance a tea plantation 
is generally spoken of as a tea garden 
it is not, therefore, agricultural land. A 
tea garden is, striotly speaking, not a 
garden, for a garden is a nlnt l. u 
devoted to the production of herbs flowers 
Jruits and vegetables, and tea falls under 
none of these heads. The term “ • i 

*“*■ I.„d - ,2V’I", Tmi 

ID its widest sense to denote all land which 


is tilled. Consequently if the plaintiff is 
to succeed, from his decree we must exoise 
the faotory buildings and the- land under 
them aod also the Ban Jia forest. 

The appellant’s contention that the plaint¬ 
iff had waived his right to pre empt was 
dealt with before us very briefly and luke¬ 
warmly and the arguments adduced amount¬ 
ed at most to this that the plaintiff had 
congratulated the vendee upon his purohase 
and had joined in the entertainment whioh 
the vendee gave on that oooasion, and we 
have no difficulty in agreeing with the 
Court below that this conduct on the part 

the plaintiff does not amount to 
waiver. 

The next point was with reference to 
the Punjab Government Notification No. 
4662, dated the 6th of March 1916, which, 
it was urged, had a retrospective effect. 

In support of this Counsel referred to 

Btshan Singh v. Oanda Singh (1). That 

ruling was to the effect that a notification 

modifying the law of pre-emption, published 

after the date of the sale on whioh the 

right of pre-emptor accrued, annihilated 

that right. With all deference we are 

unable to follow that ruling, whioh not only 

attributes to a notification greater foroe than 

to a repealing Act, but proceeds upon the 

principle that in the absence of a provision 

to the contrary a notification has retro* 
aotivity. 

The next point taken was that in calculat¬ 
ing the value of the property decreed, 
the learned Senior Subordinate Judge 
committed a serious mistake by failing to 
observe that the Lahla and Cbaohian lands 
for which the plaintiff did not sue are 
very inferior lands, further, that in making 
bis calculations the Senior Subordinate 
Judge had compared the tea lauds in suit 
with the whole of the land excluded from 
the suit whioh comprised a large area of 
banjar qadim or waste land. The Senior 
Subordinate Judge appears to have bad 
considerable difficulty in deoiding this 
question, for we note that his decision is 
based mainly on conjecture and we are 
surprised that he did not adopt the method 
of comparing the revenue assessed on the 
areas iDolnded in the suit and that od the 
areas excluded from it. In this respect this 

U) 16 Ind.Ca*. 959; 10 P. B. 1913; 5 P. L. B. 1913; 

264 P. W. B. 1913. 
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Oonrt has reoeived very little aid from Counsel; 
the respondent, however, expressed his 
indifference if the price to be paid hy 
the plaintiff were enhanced from Rs. 75,000 
to Rs. 77,COO, whilst the appellant pressed for 
Rs. 85,000. 

After exclusion of the Ban Jia forest 
we find that the land in suit is as nearly 
as possible frds of the whole area sold 
whilst the residae is of course Jrd, 
but it will be observed that whilst the 
waste in the area in suit is only 1,180 kanals , 
in the area not in suit it amounts to 1,860 
kanals. 

It is unfortunate that we do not know the 
assessment of the areas not comprised in the 
suit, but we do not think we should remand 
on that aooount only. 

The appraisement of buildings and machinery 
at Rs. 17,000 and of the Ban Jia forest 
at Rs. 14,000 has not been challenged in 
this Court, so that Rs. 66,000 as deoided 
by the trial Court may be taken as the 
price of the lands sold and if the f rd and 
Jrd proportion be applied, the price payable 
by plaintiff will be Rs. 44,000 hut whilst 
retaining that proportion as a rough guide, 
we think that there should be some enhance¬ 
ment in view of the unrebutted evidence 
that the Lahla and Chaohian tea lands are 
inferior, of the fact that the waste in the 
exoluded area instead of being in the pro¬ 
portion of 1 to 2, is in the proportion of 
about 1^ to 1, and of the principle that 
nothing should be presumed in favour of 
the pre-emptor, and we hold that Rs. 49,000 
is a fair prioe for the lands in suit. 

The last point in the oase is whether 
the plaintiff's suit deserves to fail because 
he refused to sue for the pieces of machinery 
whioh were fixtures in the faotory, 
although he asserted a right to pre-empt 
the faotory and therefore failed to olaim 
the whole bargain up to the limit of his 
right to pre empt. In this oonneotion it 
will be neoessary to refer to the plaint 
and pleadings in the oase. The plaint opens 
with a table giving the areas of the lands 
in suit and under items Nos. 13 and 14 
are shown two engine houses and the 
question for deoision is, whether in suing 
for those engine houses the plaintiff intended 
to sue for the engines and machinery set 
up in them. In clans3 2 (a) of the plaint 
the property in suit is described as situated 


in certain villages and its detail is said 
tc be given in oertain lists. In clause 2 
( b) of the plaint it was alleged that the 
above property mentioned in danse 2 (a) 

as also msohinery, implements and other 
moveable artioles were the property of the 
vendor. In clause 2 (g) of the plaint the 
plaintiff alleges that he has no right of 
pre-emption in respect of the whole pro¬ 
perty, but that he has snoh a right in 
respect of the property mentioned in clause 
(a) whioh he valued at Rs. 50,000. The 
plaint then prooeeds:—"The remaining pro¬ 
perty of the villages Chaohian and Lahla, 
as also machinery, implements, goods tea 
and other moveable artioles at villages 
Gopalpur, Jia and Dadh Uparla, in respect 
of whioh the plaintiff has not got a right 
of pre-emption, are worth R9. 47,000.” 

From the plaint then it is clear that the 
plaintiff excepted from his olaim machinery 
and implements on the ground that he had 
no right of pre-emption in respect of 
them. This plaint was presented to the 
Court on the 1st of Ootober 1912. At 
page 236 of the paper book will be found 
the preliminary objections filed by the 
vendee dated the 4th of January 1913. 
On that date in the presence of the plaintiff 
the vendee protested that as the plaintiff 
did not olaim the machinery whioh was set 
up in the houses, his suit for a part of the 
property sold could not prooeed. Neither on 
that date nor on the 6th of January did the 
plaintiff take any steps to meet his objection. 
Again on the 22nd of January 1913 the vendee 
defendantjfiled full pleas, in whioh he urged 
that the machinery fixtures had not been 
included in the suit. Again on the 8th 
of February other defendants in the oase 
put in the same objection in the presence 
of the plaintiff's agent and Pleaders, and 
on that date issues were struck by the 
Court and from those issues it appears 
that even on that date the parties were 
still at issue on the point whether machinery 
should be inoluded in the value of the 
houses, for an issue in that sense was struok 
and the onus plaoed on the defendant. 
Not only that, but another issue, No. 7, 
was struok as to the market-value of the 
houses in suit. The 15th of Maroh was 
fixed for evidence on these issues, but 
nothing was done on that day and the 
28bh of April w^s the date to whioh the 
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Wring was adjourned. On that adjourned 

C ’, 7 e ^ 0tb \ n S w as done exoept 
that the words with machinery” were 

L" oe rP t°he ,D iE8 " 6 , N0 ’ 7> 90 that tho 

'2r h t rat ! : - what i3 the market- 

an tT” t 6 °,T 8 With machinery in 
nla ntiff 6D St8fie ' howe ™r, *he 

Plaintiff was anxious to avoid the decision 
of the issue whether the machinery should 
be .Deluded in the value of the houses and 

annlic 6 . r ( n Iay J 913 he Panted an 
application to the Court requesting that 

IsTt w°' 8 ,|* ^ d beatrnok on*, inasmuch 
as it was alleged to be unnecessary. It 

Dum V Hi* 8 P n °! . nnDeoe9sar y. for even 
though the Court knew the value of the 

houses with machinery in suit, it would 

still heve to determine whether the value 

Of the machinery was to be excluded in 

determining the price to be paid by plaint- 

iff. On the 30th of May no evidence was 

nrotest h A°u 25th ° f JnDe an °ther 

defend \ ^ ,D ° D behalf ° f minor 

defendants with .egard to the omission of 

plaintiff to sue for the machinery whioh 

was a fixture. The 12th of July then 

faxed fo . r ev'denoe, whereupon on behalf of 

the plaintiff his Counsel asserted that the 

machinery and implements which were 

excluded from the suit were a heap of 

old machinery lying near the godown ard 

it was further stated that the fixture 

machinery had been from the first included 

in the plaint, but even if the Court held 

that the plaint did not include the working 

machinery, the suit was still pressed for the 

land and houses without machinery. No 

application on behalf of the plaintiff was made 

to amend the plaint and the suit proceeded on 
the original plaint. 

Now, the question whioh we have to 
decide is whether the plaintiff f rom the 
outset was suing for the fixture machinery 
and even if he was not, whether that 
circumstance should be held fatal to his 
claim. On behalf of the appellant vendee 
it is urged that the omission to sue for 
the machinery „as deliberate because the 

plaintiff a as not anxious to purchase second- 

hand machinery and heoause he hoped if 
successful to purchase it for a song 
knowing that the defendant would find ii 
mere profitable to part with it at a loss 

A For th t8te V° WD aD< I remove 

It. ft or the respondent-plaintiff it i s 


urged that the value of the maobinery wa 8 
S R ° 8 ““” “ ' tem ka8 been valued at 

, . b :° 00) lhat >t is incredible that the 

plaintiff would have deliberately omitted it; 
that if he did omit through inadvertence 
or mistake of law, be had deolared his 
intentions in time and bis original mistake 
had been cured. With regard to the explau- 
alien given by plaintiff's Counsel oo the 

,r*. ° we are of the opinion 

that the statement that the machinery 
exoluded from the suit was a heap of old 

rubbish was quite inoorrect. It is true that 

there was some discarded machinery lying 
on si e the factory, bat that machinery was 
not mentioned in the deed of sale and it 
is obvious from the whole wording of the 
p aint that that discarded raaohinery was 
not the machinery referred to in olausts 2 
( ) and 2 (g) 0 f the plaint. Now the 
right of pre-empti n is a very invidions 
rig whioh constitutes an invasion of the 
principle of free contract, and the parly 
who comes into Court to enforce that right 
must be oareful to observe all the restrio- 
tions within whioh that right is hedged. 

• 6 ^ , no ^ 80 ofaesum- 

ing that the plot asoribed by the appellant’s 
Counsel to the plaintiff is true, but it 
seems to us that plaintiff’s Counsel in 
rawing up the plaint made a mistake of 
aw in supposing that his client was entitled 
to sue for the factory and at the same 
ime exolude the machinery fixtures. It is 
su oient for us to say that the machinery 
, ed in the houses was deliberately excluded 
romt e plaint probably under the mistaken 
notion that it was no inffgral part of the 
antory and a9 the plaint was rever subse¬ 
quently an ended, it was defective. 

ad ^ the plaintiff honestly reoogniz-*d 
bis mistake, and admitted that he 

a , JT tted 8ne ^ or the maobinery 

an ad he prayed to amend, this concession 
might well have been granted to biro, 
ut we do Dot think he should have been 
allowed to succeed on a plaint which 
excludes the machinery, on a false allega¬ 
tion that the machinery was included ab initio 
m the olaim. 

«. Had then the first Court dismissed the 
suit on the preliminary ground that 
plaintiff alleged in his plaint a right to 
sue for the factory but refused to include 
the machinery in his suit, that order of 
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dismissal would have been justified. As, 
however, we hold that the plaintiff had no 
right at all to sue for the factory, we 
do not think it would be right to dismiss 
the suit on that ground at this stage, 
though the matter is one to be borne 
in mind when oosts are being allotted. 

In view of the foregoing we accept the 
appeal and modify the lower Court’s 
decree by decreeing to plaintiff the pro¬ 
perties in suit, loss the factory buildings 
and oompound and the Ban Jia forest, n 
payment into Court within two months of 

Rs. 49,000. 

If Rs. 49,000 are paid as above provided, 
parties shall bear their own costs through 
out, if not, the suit shall stand dismissed 
with costs throughout. 

Appeal accepted in part. 


MADRAS HIGH COURT. 

Appeal against Order No. 325 of 1917. 
November 27, 191b'. 

Present :— Mr. Justioe Sadasiva Aiyar and 

Mr. Justioe Spenoer. 

CHENGALRAYA CHETTI and others— 
Defendants Nos. 1 to 3 and 5 — 

Appellants 
versus 

RAGHAVA RAMANUJA DOSS and others 

_Plaintiff and Defendants Nos. 4, 9 and 10 

—Respondents. 

Civil Procedure Code (Act V of 1903), s. 115, Sell. 
11 para. IB— Arbitration — Court, reference to, as arbi¬ 
trator—Reference by some only of parties, validity of - 
Award an against all parties—Appeal, whether lies- 
Appeal by ex. parte defendants, effect of—Award passed 
on local inspection ivithout recording evidence and 
without allowing time for objections—Remand, whether 
re-opens whole case or only in respect of party appealing 

— Revision— Irregularity—High Court, power of 

interference oj. 

A consent given by the parties to a suit to 
abide by the decision of a Court is not such a 
reference to arbitration as is contemplated by the 
provisions of Schedule 11 to the Civil Proceduro 
Code. [p. 570, col. 2. j 

Whore a Court itself acts as arbitrator on a 
question of fact and gives an award, there is no 
appeal against its decision, not because the pro- 
visions of Schedule II to the Civil Procedure Code 
apply to the award made by the Court, but becau»e 


DOSS. 

a party cannot go back on his consont to abide by 
tho decision of an arbitrator after the award is 
given, [p. 571, col. 1; p. 573. col. 2.J 

A judgment on an award, if it. is pronounced in 
contravention of the provisions of Schedule II, 
paragraph IG, clause (1),does not fall under para¬ 
graph 1G (2) and, consequently, there is no prohibition 
of an appeal from such a judgment, [p. 571, col 2 ] 
Where, therefore, a Court, which is asked to 
arbitrate, pronounces an award on a more local 
inspection and on no legal evidence and without 
pronouncing on tho evidence already adduced and 
without giving time to the parties to prefer their 
objections to it, tho award is illegal and an appeal 
lies against it. Even if no appeal were competent 
in such a case, the High Court would have power to 
interfere in revision on the ground of material 
irregularity, [p. 573, col 1] 

An award by a Court, which is appointed as 
arbitrator by some only of tho parties, will bind 
those who join in tho reference, but in respect of 
those who do not, the Court should give its decision 
on the materials placed before it as a Court. It is 
illegal for a Court to accept the position of arbi¬ 
trator when all the parties interested do not join'iu 
consenting to such appointment, [p. 572, col 2.] 
Where an Appellate Court remands a case for 
re-trial on the appeal of those defendants who did 
not join in a reference to arbitration on the ground 
that the award was not binding on them, tho whole 
case is re-opened even in respect of those parties 
who did not appeal, [p. 572, eol. 2.] 

Appeal against tho order, dated the 23th 
March 1917, of the Court of the Temporary 
Subordinate Judge of Vellore, in Appeal Suit 
No. 34 of 1917, preferred against the deoree 
of the Court of the District Munsif, Arni, in 
Original Suit No. 67 of 1915. 

FACTS appear from the judgment. 

Mr. Ai. Pataniali Saslri, for the Appellants. 
—Tho Distriot Munsif’s judgment was on a 
reference by the parties to him to act 
as arbitrator. It is an award and no appeal 
lay from it to the Subordinate Judge. 
Even if the award is illegal, an appeal is 
prohibited. 

Mr. A. Visvanatha Aiyar , for the Respond¬ 
ents.—The order of remand is justified under 
the circumstances. All the parties did not 
constitute the Court as an arbitrator and 
it should not have assumed the functions 
of an arbitrator. The award should have 
been restricted to the parties who aotually 
made the reference. An independent judg¬ 
ment should have been pronounoed in respeot 
of the ex parte defendants on the materials 
plaoed before the Court. The ex parte 
defendants were certainly entitled to appeal. 

No time was given to the parties for 
filing objections. Schedule II, Civil Prroedure 
Code, does not apply. 
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No evidence was recorded and the District 
Munsif erred in pronouncing judgment on a 
mere inspection of the looality. 

JUDGMENT. 

Sada8Iya Aiyar, J.—The defendants Nos. 
1 to 3 and 5 to 8 are the appellants. 
The defendants Nos. 1 to 3 alone and the 
plaintiff agreed to abide by the decision 
of the District Munsif passed as an arbi- 
trator. The defendants Nos. 4 and 5, who are 
majors and who are interested in the litigation, 
remained ex parte as also the guardian of 
the minor defendants Nos. 9 and 10. The 
defendants Nos. 6 to 8 are minors repre- 
sented by their guardians, defendants Nos. I 
and 2. So far as the defendants Nos. 6 
to 8 are concerned, it might be taken 
(though the defendants Nos. 1 to 3 do not 
expressly say so in the statement given to 
the District Munsif) that cheir guardians, 
the defendants Nos. 1 and 2, agreed to 
abide by the Distriot Munsif’s deoision on 
behalf of these minors also. 

The Distriot Munsif, as such arbitrator, 
dismissed the plaintiff’s suit on a mere 
inspection of the disputed house sites without 
referring to the evidence of the plaintiff’s 
witness already examined and apparently 
without allowing an opportunity to the 
plaintiff to prove his oase further against 
the ex parte defendants Nos. 4, 5, 9 and 10. 

On appeal by the plaintiff, the Subordi-' 
nate Judge set aside the District Munsif’s 

decision on the following grounds:_ 

(1) There was no valid reference to 
arbitration under Schedule II, paragraph 1, 
to the Civil Procedure Code, as the defend* 
ants Nos. 4 to 10 did not join in the 
reference. 

U) The judgment of the Distriot Munsif 
(which was also the award) was passed 
on the date of the award itself, without 
giving to the plaintiff 10 days’ time to 
apply to set aside the award under Schedule 
II, paragraph 16 (l). 

13) The reference to arbitration on be¬ 
half of the minors (the defendants Nos. 6 
to 8) not having been made with sanction 
of the Court, the reference was invalid under 
Order XXXII, rule 7. 

The Subordinate Judge accordingly re¬ 
manded the suit to the Distriot Munsif for 
fresh^disposal according to law. In this 
appeal against the Subordinate Judge’s order 
of remand it was contended as follows:_ 


3rd ground.-— The decision of the Distriot 

Munsif was in the nature of an award and 
no appeal lay. 

ground .—The lower Court erred in 
assuming that the provision in paragraph 1 
of the 2nd Schedule to the Civil Procedure 
Code would in terms apply to this oase. 

ith ground .—No appeal would lie from 
the decree passed on an award even if it 
is illegal (evidently Schedule II, paragraph 
16, clause (2) is relied on in this ground). 

Two other points not clearly raised in 
the grounds of appeal were also argued, 
namely, (1) that the defendants Nos. 6 to 
8 (though their guardians did not expressly 
state that they gave their consent on the 
minors behalf) were bound by the consent 
given by their guardians, (2) that in any 
event, the decision was voidable by the 
minors under Order XXXII, rule 7 (2), and 
not at the instance of the plaintiff (who 
appealed to the Sub-Court). 

I think that a consent given by the 
parties to abide by the decision of a Court 
is not such a reference to arbitration as 
is contemplated by the provisions of Schedule 
II to the Civil Procedure Code, 

In Nimmagadda Peda Naganna, In re (1) I 
made the following observations: "An 
agreement not to appeal is binding on the 
parties, the consideration being their mutual 
oonsent to refer the matter in dispute to the 
Court as an arbitrator. 

The application to the Court itself to 
aot as arbitrator is not an application oomiog 
under the Civil Procedure Code, Schedule 
II, paragraphs 1 and 2, which paragraphs 
clearly contemplate the passing of an order 
of reference under Schedule II, paragraph 
3, the fixing cf a time by the Court in that 
order for the making of the award by the 
arbitrator (other than the Court) and the 
Court's not acting further in the matter till 
the time expires. They all clearly contemplate 
a reference to a third person (or third 
persons other than the Court) as arbitrator or 
arbitrators. 

When an award is made by the Court 
itself acting as arbitrator, there is ro 
separate judgment to be passed as distinguish¬ 
ed from the award itself. As said in 
Nidamarthi Mukkanti v. Thammana Ram- 
ayya (2), the decision of the Court must 

(1) 26 Ind. Caa. 356. 

(2) 26 M. 76 at p. 77. 
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be looked on as an award.’ The Code 
nowhere contemplates that when the Coart 
itself is the arbitrator, it mast first give 
a separate award, then wait for objections to 
the award made by itself, hear suoh objections 
as a Coart to its own award as arbitrator 
and lastly pronounce judgment on the 
award if it does net set it aside. The 
provisions of the Civil Prooednre Code, which 
are ratuially applicable and were clearly 
intended by the Legislature to apply only 
to awards made by an arbitrator other than 
the Court and which are clearly in¬ 
applicable and would be almost grotesque 
when applied to an award made by the 
Court itself acting as an arbitrator, oannot 
be invoked in the latter olass of awards.” 

I adhere to my above view and hold 
that where the Court itself acts as an arbi¬ 
trator on a question of faot, the reason 
why an appeal does not lie is, not because 
the provisions of Schedule II, Civil Procedure 
Code, (including the provisions in paragraph 
16, olaDse 2, which forbids an appeal in 
certain oases) apply to the award made by 
the Court, but beoause on general principles 
of jurisprudence a party oannot go baok on 
bis ootsent to abide by the, decision of an 
arbitrator after the award is given, just 
as he oannot resile from the obligations 
arising from an executed contract. I am 
aware that in Nidamarthi Muk l anti v. 
Thammana Rumiyya (2) (Bhashyam 
Aiyangar and Moore, JJ.) the award by the 
Court is treated on the footing of an award 
under Chapter XXXVII of the old Civil Pro¬ 
cedure Code, corresponding to the present 
Schedule II, and that sections 521 and 522, 
corresponding to paragraphs 15 and 16 of 
the new Code, are referred to in the short 
judgment delivered by the learned Judges. 
While the decision itself is, if I may say 
so with respect, oorreot, I venture to doubt 
if the reason based on the assumed 

applicability of sections 521 and 522 oan 
be supported. In Sayad Zain v. Kalabhat 
Lallubhai (3) the learned Judges say at page 
755, “here the parties agreed that they would 
abide by the decision of the Subordinate 
Judge. The faot that the express provisions 
of Chapter XXXVIII of the Civil Procedure 
Code were knowingly disregarded, shows 
that the proceedings were extra cursum cur%x 
(3) 23 B. 762} 1 Bom. L. R. 366, 12 Ind. Doo. (n. .) 

' 3. 


and thus the judgment of the Subordinate 
Judge was in the nature of an arbitrator’s 
award against which an appeal oannot be 
entertained, if the competency of the Appel¬ 
late Court is objected to by the party hold¬ 
ing the judgment. See Burgess v. Morton (4).” 
The learned Judges in this case olearlj 
held that it is not by reason of the provisions 
of Chapter XXXVIII that the appeal does 
not lie, but on general principles of juris¬ 
prudence. Turning to Burgess v. Morion (4), 
Lord Halsbury says at page 138: “My Lords, 
it has been held in this House that where, 
with the acquiepoenoe of both parties, a 
Judge departs from the ordinary oourse 
of procedure and, as in this oase, decides 
upon a question of faot, it is incompetent 
for the parties afterwards to assume that 
they have then an alternative mode of 
proceeding and to treat the matter as if 
it had been heard in due course * 

* * * # They 

are precluded from treating the matter as 
subjeot to appeal. The Court of Appeal 
had no jurisdiction to entertain the question.” 
As Lord Westbury put it in Bickett v. Morris 
(5 , the decisions in these oases proceeded 
upon the persoi al incompetenny of the 
parties to raise an objection to the correctness 
of the Court’s award as arbitrator by way 
of an appeal, and not on any statutory or other 
provision. 

The reasons, therefore, given by the learned 
Subordinate Judge and the contentions of 
the appellant’s Vakil based on the provisions 
of Sobedule II oannot, in my opinion, be 

supported. 

I might, however, state that, assuming that 
the provisions of Sobedule il do apply 
to a submission to the Court, the 
decision in Najmud din Ahmad v. Albert Puech 
(6) lays down that the judgment on an 
award, if the judgment is prouonnoed in 
contravention of the provisions of Schedule 
II, paragraph 16 (l), does not fall under 
paragraph 16 (2) and hence there is no 
prohibition of an appeal from such a judg¬ 
ment. 

The Privy Council decision in Ohulam 

U) (1896) A. C. 136; 65 L. J. Q. B. 321; 73 L. T 
713. 

(6) (1866) 1 H. L. So. 47; 12 Jur. (n. s.) 803: 14 L 
T. 835. 

(6) 29 A. 684; 4 4- L. J. 450; A. W. N. (1907) 184, 
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Khan v. Muhammad Hassan (7) does Dot 

affeot this partioalar question. There the 

previsions of the first three paragraphs of 

Beation 522, corresponding to Schedule 11 

paragraph 16, olause 1, had been complied 

with and so the judgment given was a 

judgment according to those provisions and 

hence the fourth paragraph of section 522 

corresponding to Sobedule II, paragraph 16* 

olause 2, did apply and their Lordships of'the 

; nvy Couno,I > therefore, held that no appeal 
lay. 

In the present oase, the judgment on 
the award was pronounoed without allow¬ 
ing any opportunity for an application to 
be made to set it aside and hence without 
hearing and deciding any objection The 
deoision in Najm-uddin Ahmad v. Albert 
Puech (6) direotly applies, assuming 
for argument’s sake (as 1 sa id be- 
fore) that Sohedule II applies to the 
award made by a Court acting oat of 
ts ordinary procedure. 

So far as the defendants Nos. 6 to 8 are 
concerned, I am inolined to agree with 
the appellants’ learned Vakil that their 
guardians (the defendants Nos. 1 and 2) 
did evidently intend to refer a question 
of fact to the arbitration of the District 
Munsif on behalf of the said minors also 
and the Subordinate Judge’s opinion that 
tb° award is invalid owing to the minor 
defendants Nos. 6 to 8 not having joined 
cannot, therefore, be supported. But he 
rightly relied on the fact that the de¬ 
fendants Nos. 4,5, 9 and 10 did not join 
in the reference. A perusal of the plaint 
dearly indicates that the defendants Nos. 

4, 5, 9 and 10 were as muoh interested 
in the suit as the other defendants and 
hence the deoision in Vythinatha Aiyar v 
Vcithilinga Mudaliar (8) (aesuming'it to 
have been rightly decided) has no ap- 
plication, as it was assumed in that oase 
that the ex parte defendants were not 
interested in the suit. 

In . the result, I am inolined to hold 
that if the District Munsif acted properly 
in accepting the position of an arbitrator 
order the circumstances of this case 


his judgment, which is in the nature of 
an award as between the plaintiff and the 
defendants Nos. 1 to 3 and 6 to 8, is binding 
on these parties as between themselves 
just as a lawful contract is binding on 
the parties thereto. Bat the suit as 

between the plaintiff and the defendants 
Nos. 4, 5, 9 and 10 could not be decided by 
the Distriofc Munsif as an arbitrator and 
he ought to have given a deoision in the 

suit, so far as they were concerned, on 

the materials placed before him as a 

Court. He, however, dismissed the plaint¬ 
iff’s suit against the defendants Nos. 4, 5, 9 
and 10 also, merely on the impression he 
formed at his local inspection and on no 
legal evidence and without pronouncing 
on the evidence already adduoed before 
him as a Court and without giving an 
opportunity to the plaintiff to proo3ei 
with the trial against those defendants. 

It is true that those defendants have 
not been prejudiced and did not appeal to the 
Subordinate Judge, the plaintiff who con¬ 
sented to abide by the Court’s deoision 
as an arbitrator having been the appel¬ 
lant. But the Subordinate Jadge was 
entitled to consider on appeal the illegality 
of the Distriot Munsif’s judgment passed 
against the plaintiff in favour of the de¬ 
fendants Nos. 4, 5, 9 and 10 and to 

set it aside. It might be said that he 
should then have set the Munsif’s decree 
aside only so far as it dismissed the 
plaintiff’s suit against those defendants, 
and not so far as it dismissed the suit 
against the defendants Nos. 1 to 3 and 
6 to 8. But it would be a wholly incon¬ 
venient and anomalous thing that where 
several defendants have got the same 
interest, the plaintiff’s suit should be dis¬ 
missed in respect of some defendants and 
decreed against others. The two decrees 
would be inconsistent and unworkable. 

It is, on this ground, that Sobedule H» 
paragraph I, rightly insists that a reference 
to arbitration, even when made to an 
arbitrator who is not a Court, should be 
by "all the parties interested.” (The 
former Cod- 3 , seot’on .'06, wa9 even more 


r 67 : r 6 ?' W ' N,226: 29 1 A 5| : I* 

4* (P cn° m ‘ 161,-8 Sar ' p> °- J - 164: 25 F 
T.'^fVu w a 9M 6i ° 915) M ' W ' N - 847 ’ 13 “ 


stringent an 1 in its literal sense, insist¬ 
ed on all parties, whether interested or 
not, joining in the reference.) Thoug 1 
as I said already, paragraph l of the 
Schedule II does not apply to a oa.^9 
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where a Couijt departing from it* fain* 
tion of deciding in the ordinary way is 
asked to decide a qusstion of fact exl r a 
cursutn curiM at the request of parties, 
the Coart should follow the rale laid down 
in Schedule 11, paragraph 1 (l), and refuse to 
aot as an arbitrator unless all the parties 
interested agree. In this pa n tioalar case, the 
District Munsif aoted with material irregu¬ 
larity and illegally in oensenting to decide 
the suit as arbitrator even a3 between the 
defendants Nos. 1 to 3 and 6 to 8 on the one 
hand and the plaintiff on the other, as the 
defendants Nos. 4, 5, 9 and 10, who were 
interested in the dispute in the same way 
as the other defendants, did not join and 
as his decision as au arbitrator would 
not bini the plaintiff so far as his olaim 
was made against the defendants Nos. 4, 5, 

9 and 10 and the futility of his decision 
as an arbitrator, when some of the parties 
did not join, was apparent. 

Though the Subordinate Judge did not 
base his order setting aside the dismissal 
of the suit against the defendants Nos. 1 to 3 
and 6 to 8 also on the above ground, I 
think that we might support it on that 
ground, namely, that the Distriot Munsif 
aoted illegally in accepting the position of 
an arbitrator when all the parties interested 
did not join in consenting to his aoting 
as such. I might add that the Distriot 
Munsif seems to have, when writing his 
judgment, forgotten altogether that there 
were other parties in the suit besides 
those who consented to abide by his decision 
on inspection (see paragraph 4 of his 
judgment). 

Finally, even if no appeal lay against 
the District Mansif’s judgment (in the 
nature of an award) because Schedule II, 
Civil Procedure Code, applies to suoh an 
award, beoause it had not been set aside 
by an application under Schedule II, para¬ 
graph 15, and beoause paragraph 16 (2) 
also applied, I should be prepared in re¬ 
vision to set aside the Distriot Munsif e 
deoision [see Vela Pillay v. Appasawmi 
Pandaram (9) and Sita Nath Goswami v. 
Baikuntha Nath Goswami (10)] as affected 
with illegalities and irregularities and I 

f • 

(9) 9 Iiul. Oas. 197 (1911) l M. W. N. 141; 9 M. L. 
T. 301; 21 M. L J. 414. 

^10) 9 lud. Cas. 296; 38 C. 421. 


would pass a deoision in the same terms as 
those of the Subordinate Judge. 

In the result, the appeal is dismi^ed, 
but as the plaintiff’s own conduct led to 
the illegal deoision of the Distriot Munsif, 

1 would make no order as to oosts. 

SrENCBK, J.—I agree. In Nidamarthi 
Mukkanti v. Thammana Ramayya (2), Sayad 
Zain v. Kalabhai Lallubhai (3) and Sita Hath 
Goswami v. Baikuntha Nath Goswami (10), 
whioh are all oases of Munsifs or Judges 
arbitrating between the parties in suits o^er 
whioh they had jurisdiction, it is ^stated 
that their deoision in eaoh case mast 
be looked on as an award ” or was in the 
nature of an arbitrator’s award. ” In the 
last named case Cbitty, J., goes so far as 
to say it was an award, and in this aud 
the Madras oase allusions are made to the 
sections of the old Code whioh provide for 
references to arbitration. But 1 agree with 
my learned brother that parties who give 
their consent to the Court itself acting as 
an arbitrator are debarred from afterwards 
questioning the Court’s deoisiou, not by 
reason of the procedure prescribed in the 
Code, but beoause they are bound by their 
agreement. 

In this oase even if the Distriot Munsif’s 
deoision is treated as falling under the 
rules laid down in Schedule II of the 
Civil Procedure Code, an appeal lies on 
the authority of Najm-ud din Ahmad v. Albert 
Puech (6) on account of that Court’s 
failure to allow time for objections before 
passing its deoree. 

I feel some hesitation in assuming, as 
was done in Ishar Das v. Keshab Deo (11) and 
\ythinatha Aiyar v. Vaithilinga Mudaliar 
(8), that all parties, who remain ex parte 
at the trial of a suit, even if they are 
miners or persons whose presenoe is neces¬ 
sary to enable the Court to adjudicate 
effectually and completely on the issues, 
are not " parties interested ” within the 
meaning of paragraph 1 of Schedule II, 
Civil Procedure Code. 

I think that the plaintiff was entitled 
and bound to prove his olaim against those 
parties who did not join in the agreement 
to have the suit deoided in a particular 
manner, and I hold that even if no appeal 
lay to the Sub Court against the Distriot 


(11)7 Inch Cas. 68; 32 A. 657; 7 A. L. J. 807. 
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Mnnsife denis, od, we should not interfere 
With an order wh,oh we shoold onrselves 
have passed ,f the matter had oome up to 

9 °°“ rt on revision, espeoially when it 
is one that, as it stands, does substantial 
justice between the parties. 

The oivil miscellaneous appeal should 

therefore, be dismissed on the terms pro¬ 
posed. 

M. C. P. 

Appeal dismissed. 


engaged one Counsel. Lala Gulal Chand, 
the Subordinate Judge of the second class, 
decreed the suit as against the defendant 
bo. 2 with costs and dismissed it with 
costs as against defendant No. 1 on the 7th 
October 1916. The order was made in 
these words:— On the above findings 
plaintiff seems entitled to a decree for 
Hs. 1,663, principal, and Rs. 856-5-0, interest, 
total Rs. 2,519-5 0, with oostsin proportion 
against defendant No. 2, Fatteh Muhammad 
only, and I deoree accordingly and dismiss 
the rest of the olaim and discharge Alia, 
defendant No. 1, whose oosts will be paid 
by the plaintiff.” The decree-writer entered 
Rs. 150 as the costs of Alia on aooount 
of the Counsel’s fee in the case. The 


PUNJAB CHIEF COURT. 

Civil Revision No. 996 of 19 i 7 . 
January 24, 1919. 

Present:— Mr. Justice Abdul Raoof. 
MAWGAT RAI— Petitioner 

versus 

ALIA and another—Defendants_ 

Respondents. 

Judgnient construction of-Counsel’s fee, appo 
“ ° J 7 l Procedure Code (Act V of j 908^ * 
C^ t b *- Amend,nent °t decree—Inherent power < 

nn! V p? r °, tWO d ? f ® Ddan f s aro j° int, 7 represented b 

w ; th P n a . der| a “ d the ? u,t as against one is dismisse 
with costs and as against the other decreed wit 

costs, and the judgment is silent as to how th 

costs are to be apportioned, the reasonable con 

struction to be put upon the judgment is that th- 

Court intended to allow half the Counsel’s fee to th( 
successful defendant, [p. 575, col. I.] 

The Courts in India have an inherent power tc 
amend or vary decrees so as to bring them intc 
accordance with the judgments, after they are 
signed by the Judges, even if they do not fall 

Tp 675, “ 152 ° f the ° i?il FrOCedQre Cod - 
Revision from the order of the Subor- 

oi “’ d * ud “• 

Pandit Nanak Chand, for the Petitioner. 

Mr. Badr-ud Dm Kureshi, for the Respond- 
ents. 

■ JUD V , G “ E ? T — This a Pplioation for revi- 

sion ahouid be allowed. The faots out of 

whioh it has arisen are these. One 
Mangat Rai, plaintiff, brought a suit for 
the recovery of Rs. 3,000 on book aeeount 
agamst Aha defendant No. 1 , and defendant 

No. 2, Fatteh Muhammad, the son of the 
defendant No. 1. Roth the defendants 


present petitioner made an application in 
the lower Court for the amendment of 
this deoree, on the ground that according 
to the correct interpretation of the judg¬ 
ment only half the Counsel’s fee mast 
be taken to have been decreed by the 
Court to Alia and the deoree had been 
wrongly prepared inasmuch as Rs. 150, 
namely, the entire sum taxable on 
Rs. 3,000 had been allowed to him in the 
deoree. The learned Subordinate Judge 
disallowed the application. The petitioner 
has come up in revision to this Court. 

It is argued on his behalf that the 
learned Subordinate Judge has wrongly 
refused to amend the deoree and has 

thus committed an illegality in the exer- 
oiee of his jurisdiction. The real question 
whioh I have to deoide in this case is 
whether the deoree is, as a matter of faot, 
at variance with the judgment. Now it. 
is quite dear that there is no specified 
amount of oosts decreed by the judgment 
in the case to aDy of the parties. I have 
then to deoide the question, what was 
really intended by the Court that gave that 
judgment P A vexy similar question arose 
in the case of Beaumont v. Senior 
(1). His Lordship the Chief Justice, 
Lord Alverstone, observed thus in that 
oase:— 

It may be that where two defendants 
are jointly represented by the same solicitor, 
and it is agreed between them that one 
of . them shall be liable to the solicitor 
for all the costs of the defence, then in 

' (!) \1903J l K. B. 282; 72 L. J. K. B. 141, 88 L. 

T. 234. 
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the event of the other defendant being 
snooessfal in the action he cannot recover 
any costa from the plaintiff, not being 
liable to his solicitor for them; otherwise 
the snooessfal defendant wonld be in the 
position of receiving oosts from the 
plaintiff which he had not inourred in 
defending the aotion, and to which, 
therefore, he was not entitled.” Farther 
on he observed: "In the absence of any 
agreement between the two defendants as 
to how the oosts of the defence were to 
be borne, it is dear, on the authority of 
the oases to which we have been referred, 
that eaoh of the two defendants is liable 
to their solicitor for half the ocsts of the 
defence, and that will be tha amount of 
oosts which the plaintiff will have to pay 
the successful defendant.” 

In this case also the reasonable construo 
tion to be put upon the judgment is that 
the Court intended to allow half the 
Counsel’s fee to the successful defendant. 

It is contended on behalf of the respond¬ 
ents that this application for amendment 
of the decree oannot be entertained 
beoause it does not come striotly within 
section 152 of the Code of Civil Procedure. 
In my opinion this contention has no force. 
When a decree is at variance with the 
judgment, it has always been held that 
the Court has got an inherent power to 
oorreot the mistake in the deoree. It was 
so decided in the oase of Brijratan v. 
JaynU7atn (2). The head note of that 
oase runs thus:—"The Courts in India 
have an inherent power to amend or vary 
decrees so as to bring them into accordance 
with the judgments, after they are signed 
by the Judges, even if they do not fall 
within seotion 152 of the Civil Procedure 
Code (Act V of 1908).” In aooordanoe 
with the rule laid down in this oase, I set 
aside the judgment of the lower Court 
and order that the decree be amended and 
brought into conformity with the judgment 
and only half the Counsel’s fee be allowed 
to Alia, defendant No. 1. This application 
for revision is, therefore, allowed with oosts 
i n both the Courts. 

Revision accepted. 

(2) 7 Ind. Caa. 876; 37 0 . 649. 


CHANDRA BHOWMIK. 

CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 405 

OF 1^17. 

January 10, 1919. 

Present :—Mr. Justioe Richardson and Justice 
Sir Syed Shamsul Huda, Kt. 

BIJOYA KANTA LaHIRY CHOWDHURY 
—Defendant No. 1— Appeliant 

versus 

KAILASH CHANDRA BHOWMIK and 
others—Plaintiffs —Respondents. 

Specific performance — Agreement , oral, to grant lease 
—Draft to be prepared and approved by parties — 
Conditions, some, not settled —Specific performance, 
whether can be granted. 

It is settled law that there may bo a concluded 
agreement, though a dooument is to bo executed 
embodying its terms, [p. 577, col. 2.] 

Where the parties agree to the execution of a 
formal lease the draft of which is to bo approved by 
them, specific performance can bo enforced of the 
original agreement, even though the draft has not 
been prepared and approved, [p. 577, col. 2 ] 

The defendant contracted orally with the plaintiffs 
to give them a putni leaso of his sharo in certain 
property, at a certain annual rent and for a certain 
premium. The agreement provided for the prepara¬ 
tion of a draft ot the lease according to the terms 
settled, which was to be approved by the lessor’s 
Pleader. In a suit for specific performance of tho 
contract: 

Held, (ij that all the material terms of tho leuso 
having been settled, in the absence of express agree¬ 
ment to the coutrary, matters not expressly settled 
would be regulated by tho provisions of tho law 
in that behalf; [p. 577, col. 2.] 

(2) that there was, in the circumstances of tho case, 
a binding agreement to grant a loase, though a 
document was to bo executed embodying its terms, 
and, therefore, defendant could not resile from the 
agreement, nor could he or his Pleader refuse assout 
to a properly drawn instrument, [p. 577, col. 2.] 

Per Shamsul lluda, J. —In all cases of an agreement 
for a sale or for a leaso where a registered document 
is necessary to complete tho transfer, the approval 
and execution of such a document is always in the 
contemplation of tho parties. To hold that in all 
such cases there is no contract capable of specific 
performance till the document itself is executed, 
would lead to results which the law never con¬ 
templated. [p 579, col. 2; p. 580, col. 1.] 

Appeal against the deoree of the Addi¬ 
tional Distrioi Judge of Mymensingb, dated 
the 29th November 1916, affirming that of the 
Additional Subordinate Judge of that distriot, 
dated the 26th April 1911. 

Sir Rash Behari Qhose (with him Babu 
Muhendra Nath Roy) t for the Appellant, 

Babu Jogesh Ohandra Roy (with him Baba 
Bicendra Kumar De), for the Respondents. 

JUDGMENT. 

Richardson, J.—This is a seoond appefc 
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arising out of a suit for speoiho pc-rform- 
anoe of an agreement for the grant of a 
lease. The suit has had a long history 
Speoifio performance wis granted b7 the 
deoree of the trial Court dated 26th April 
1911. Oa first appeal that decree wis re- 

a deoree dated 5th March 1912, 
holding that the agreement was 
inasmuoh as it did not fix the 
whioh the lease ehould com* 
menoe and further holding that the plaint¬ 
iffs had failed to prove that they had 
tendered the balance of the premium within 
the perioj stipulated. The plaintiffs prefer- 
red a second appeal to the High Court 

(Ho. 1183 of 1912*), which came before 
Mookerjee and Roe, JJ. By 


[1919 


versed by 
the Court 
inoomplste 
date from 


j lj i 11 % r , • ' a judgment 

dated loth May 1915 those learned Judge* 

held that it was plain, in view of the pro¬ 
visions of section 110 of the Transfer of 
Property Aot, that the intention of the 
parties must have been, in the absence of 
indication to the oontrary, that the lease 
should take effect from the date of the 
execution of the instrument. On the ques¬ 
tion of tender, the learned Judges held that 
no time having been fixed for payment of 
the balance of the premium the plaintiffs 
were at liberty to make, and on the faots 
found had made, their tender within a 
reasonable time. The result was that the 
deoree of the lower Appellate Court was set 
aside, and the suit was remanded to that 
Court in order that the appeal thereto might 
be re-heard on other points which had not 
been dealt with. The appeal has accord- 
iDgly been re-heard by the Second Addi¬ 
tional District Judge of Mymensinga, who 
has made a deoree dated 29ch November 
1916 confirming, with some modifications, 
the deoree of the trial Court for specific 
performance. From that decision the present 
appeal has been taken by the defendant No. 1. 

The appellant is the owner of a frac¬ 
tional share of the property to whioh the suit 
relates. The oase for the plaintiffs is that 
he contracted orally to give them a patni 
lease of the share. A close approach to an 
agreement to that effect is admitted, but 
it has been contended in defenoe that for 
various reasons other than those already 
dealt with by the High Court in the judg¬ 
ment of May 1915, the agreement was 


# 3eo Kailas Candra Bliaumick 
Lnhiri , 50 Ind. Cas. 177— F.l 


v • Bzjoy Kanta 


incomplete and is inoapable of speoifio 

performance. 

S V? 9 ° L \ fc , h9 in controversy ia 

Court below have bean finally disposed 

°. in the judgment appealed from, and I 
8ball confine myself to the matters dig. 
oas-sad in the argument before ns. 

Aa the suit is bised on an oral agree- 
msnt, no question arises as to the oonstrno- 
Don of any dionmant. The terms of the 
agreement and the intention of the Dirties 
are questions of faot depending on oral evi- 
denee and unless the Judge in the Court 
beioiY has misapplied any principle of law 
to the faota whioh he has fonnd, we oannot 
10 seoend appeal qaarrel with his oonoln- 
amns Moreover, the Jndge is not bound 
b7 the Dnguage in whioh he states the 
ferms of the agreemeot, as gathered by him 
Irom witnesses speaking to their reoolleo- 
.°n ° f conversations, in the same way 
in whioh the parties would be bound by 
the language of a writteo doonmeot to 
whioh they had snbsoribed their names, 
ine statement of the terms by the Judge 
oan only be regarded as approximating 
more or less olosely to the words whioh 
the parties aotaally used at the time, and the 
Judge may look at the evidenoe as a whole 
for the purpose of elucidating the intention 
°f the parties on aDy particular point. 

Now the Court below hag fouod that 
negotiation* having been going on for some 
time, on the 15th Pons 1315 an agreement 
was arrived at between the parties, oom- 

prising in snbstanoe fun,- terms or oondi- 
uoni as follows: — 

(0 That defendant No. 1 would grant to 
the plaintiffs a patni lease of his 3 annas 

and Id gindasahira in Mouzag Ranigaou, 
Telipara and Pabai. 

, T , hat D the ^ ant P^able by the lessors 
should be Rg. 50 annually. 

(3) That a sum of Re. 1,300 shonld be 
pud as nazar or premium. 

U) Teat a draft leage was to be pre- 
parec. accordingly and approved by the defend- 
ants Pleader, Babu ShyamaCharan Roy. 

It has further been found that on the 
same day, the 15th Pons, R Jt 490 was 
P^id by the plaintiff* to the defendant by 
way of earnest money. 

The argument advanced i Q the Court 
balo.v that the agreement was incomplete 
b?3ai*e it miis no express provision in 
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regard to certain particulars said to bo 
essential in a patni lease has been pressed 
before ns only in referenoeto three partionlars. 

It is contended that the agreement is defi¬ 
cient in not providing 

(1) for the kilts oi instalments in which 
rent should be paid, 

(2) for the rate at which interest should 
rnn on arrears of rent, and 

(3) whether seourity should or should not 
be given by the lessees for the due payment 
of the rent. 

As to kists and interest on arrears, 

I agree with the Court below that in the 
absenoe of express agreement, the parties 
presumably intended that suoh matters 
should bs regulated by the tenancy law 
of the country. As to seourity there seems 
no reason why any provision should be 
made. This contention fails. 

The learned Vakil for the defendant, 
however, directed himself mainly to the 
fourth of the conditions above set out. It 
ha9 been urged upon us that inasmuch as 
the preparation of a formal instrument 
of lease was contemplated, there was no 
ooDoluded agreement. The effect of a re¬ 
ference to a formal dooument in connection 
with an agreement which is being negotiated 
was considered in the case of Hyam v. 
Qubbay (1) by the late Chief Justice and two 
learned Judges of this Court. The result of 
the English authorities there cited appears 
to be that it is a question of the intention 
of the parties whether there is to be no 
binding oontraot till the dooument is execut¬ 
ed or whether the dooument is merely 
to commemorate, it may be in a manner 
required by law, the terms of a bargain 
already complete. 

The oonolusion of the Court below in 
the present case is that the lease to be 
drawn up ‘ was only to put into more 
formal shape the terms agreed upon be¬ 
tween the parties with the insertion of 
usual legal phraseology and terms neoessaiy 
in patni pitta” It is said that the mere 
faot that a formal dooument was 
contemplated was priina facie an indica¬ 
tion that the party did not intend to 
be bound till it was exeouted. That 
may be so, but there was other evidence 
before the Court. There was, for 
instance, the payment of earnest money. 

(1) 32 lad. Can. 6&20 C. W. N. 6tJ, 

3 7 


Suoh payment may not be oonolu c ive to 
show a binding contract but it was a faot 
whioh the Court was entitled to take into 
consideration. It cannot bo said that there 
is no evidence to support the conclusion 
at whioh the Court arrived. I oat being so, 
the oonolusion must be accepted. 

Stress is laid on the draft lease having 
to be approved by the defendant s 1 leader, 
but what difference does that make in the 
oiroumstauces of the present cast'P 1 ho 


parties arranged to put their agreement 
in writing and the writing was to bo 
approved by the defendant s I lea ler. 
The two things go together and the whole 
question is whether there was a concluded 
agreement. It is settled, as 1 have said, 
that there may be a concluded agreement 
though a document is to be exeou ed 
embodying its terms. In suoh a case the 
contents of the dooument have, of course, 
to be approved by both parties before the 
dooument is executed, but merely from the 
point of view whether the dooument 
oorreotly and formally gives efftot to the 
settled terms of the agreement. If it does, 
it represents the agreement whioh either 
parly can be compelled to perform. A 
reference to a Pleader in this connection 
does not necessarily alter the position. 
The function of the Pleader may be merely 
to say whether the draft oorreotly carries 
out the agreement. The defendant, therefore, 
is not entitled to assert, as he has attempted to 
do, that merely because mention was made of 
a draft lease and his Pleader’s approval 
thereof, therefore, there never was a binding 
agreement. D was open to the Court 
to find, and the Court has found, a binding 
agreement, and all objections on the score 
of uncertainty and so forth have been rejected. 
That being so, the defendant cannot 
resile from the agreement, nor can he 
or his Pleader refuse assent to a properly 
drawn instrument If it be said that ne or 
his Pleader might refuse assent to a draft 
not in accordance with the agreement, 1 
quite agree. But the defendant has never 
met the plaintiffs fairly on that ground. He 
has contended from the 6rst that there was 
no agreement. No doubt the draft Bled 
by the plaintiffs with the plaint has been 
found to be open to exception as going beyond 
the agreement. But the plaintiffs, it appears 
have throughout been willing to aooept 
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1 u modifi3 ‘ tio " of ^eir draft. 

Ae modified by the directions contained in 

U e decree o the Coart bcbw, the draft 

Scr ' °< 

There i 3 no d f or oar interferenoe 

InneT lh aPP ! al ^ 1 W ° J,d d '' 8 mies ‘he 
appeal with oofitp. 

Hoe*, J.—This appeal arises ont of a 
The f ,° r ( 8p60,fi r ° P^formanoe of a contract. 
Jn h the ' ^ 89 th6y haVe any bearing 

these T 3t lT r ir d bef0re na - are shortly 

these: plaintiffs alleged that the defendant 
* agreed w 'th the plaintiffs Nos 2. 4 

Plaintiff ° r Qt t0 the ” and t0 other 

the H f % \. m ! lUraSl mokarari lease of 

the defendants share in certain Mannas at 
a fixed annual ,ama of Rs. 50 and for a 
premium of Rs. 1,300, cut of which the 
plaintiffs paid Rs. 400 at the time of the 
agreement and promised to pay the rest 

ready 0 th * P ’ ai ^ ™ 

Tetneed ‘ Bt,palated but the defendant 

refused to accept the balance due and 

perform Ins part of the contract. 

there 0 '"** alia ■ W »S that although 

there were negotiations for a lease they had 

n°*. ripened into a contract, that no 

fhe nKi t ff’ e P / e , m ' nm Waa Paid, although 
Rs fnn u , bad made a deposit of 

Rs. 400 with the defendant’s oashier in 
anticipation of a oontraot, that all the 

terms and conditions of the lease had not 

entitled‘to d d^ plai f nHffs W9r8 n°t, therefore 
entitled to a decree for specific performance. 

The Coarts helow have found that there 
was a binding oral agreement between the 
parties, that there was no uncertainty either 
as regards the land to be leased or as 

regards the rent or the premium and 
that the plaintiffs' allegation regarding the 
Payme "‘ ° f a Portion of the premium w a 

these fiodiw 

Admfftedly there was an understanding 
between the parces that the draft of the 
pnlta would have to be approved bv th! 

defendant’s Pleader. P.aiuciff,’ 01SB y t ‘ b8 
they prepared such a draft at defendant’s 
request and subm.tted it to the defendant’s 
Pleader for approval and that the draft 

J?? 3 ; ! apPr T d af: r alterations^ 

This s denied by the defendant and there 
18 no clear finding: on this point. 


The learned Vakil for appellant has 
argued in the first instance that the agreement 

as ad°?h 't be,D a 8p8oifioili y enforced 
as ail the terms and conditions of the 

lease had not been settled. This agree- 
fiTd nt '% 80mpIetely disposed of by the 

finding °f the lower Appellate Court, that 

an the material terms of the lease had 
been settled that as regards those not 
pressly settled it was nnderstood that 
these wool! be in accordance with the 
P ovsions of the law in that behalf in 
a senoe of an express agreement to 

AnncTt p y - e ^ COrdin S ly ‘he lower 
ppellate Court has direotsd the defendant 

of nil- e° r e ° w D 6 “ P ’ tni patta in favour 

of plaintiffs Nos. 2,4 and 5 in respect of 
3 annas and 15 gundas share in Mouvrs 
Ranigaon, Telipara and Pabai in terms 

1315 o| a h POn f b8tW6en th8m 0D 15th Pona 
prov/ded bT laT “°‘ a8r88d ^ b8i °* 

The first contention, therefore, fails 

“ 19 , nex * ar *aed that as the parties 
,? n 8 “ pli ‘ ed ‘be execution of a formal 
lease to be approved by them, speeifio 

performance cannot bs granted of the 
original agreement. In anpport of this 
contention reliance has been placed on 

and”// V ' B “ n tr ’ V. Wicken, (3) 

referfedT ( ° and 00 the decisions 

referred to in the last mentioned oase It 

seems to me that the eases cited are cLrly 

distinguishable from the present oase. 

In Wtnn v. bull (2) there was a 

written agreement whereby the defendant 

had agreed to take a lease of a house for a 

certain term at a certain rent “subject to the 

preparation and approval of a formsl con- 

entered N -° r h ? rmal oontr a Qt was, however, 
entered into and tt was held that there 

was no final agreement of whioh sosoifio 

performance could be enforced. Sir G .orge 

Jessel laid dowu the law in these terms: 

m the oase of a proposed sale or lease 

an estate twj persons agree to all the 

terms and say, we will have the terms 

PJt in o form’; then all the terms bsiag 

pat into writing and agreed to. there is a 
oontraot.” 

tWi P3ivnns agree in writing tbit 
230' ) (l87 ^ 7 Ct 211 47 L J - ° h l3, « 23 R ■ 

mK l w.Vm: °■ 55,i 47 L - J ’ 0h ’ *** 33 b r. 
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np to a certain point the terms shall be 
the terms of the oontraot, but that the 
minor terms shall be submitted to a 
solicitor, and shall be such as are approved 
of by him, then there is no oontraot, 
because all the terms have not been settled.” 
a In Hampshire v. Widens ( 3 j the defendant 
offered to take a suo laase from the plaintiff 
of a house at a particular rent on all 
usual covenants and provisos. The plaint¬ 
iff aooepted the offer. Afterwards plaintiff 
insisted that in the lease there snould be 
inserted a covenant to the effect that the 
defendant would not without the previous con¬ 
sent of thelessor assign, under-let or part with 
the possession of tne said premises, but suoh 
consent was not to be withheld to a respeotable 
and responsible tenant. The same learned 
Judge held that suoh a covenant was not an 
ordinary or usual covenant and that the 
plaintiff oould not insist on specific perform 
anoe on suoh terms, defendant never having 
agreed to them. 

In Hyam v. Qubbay (1) speoifio perform¬ 
ance was claimed of an agreement for sale. 
Certain terms and conditions were agreed to 
between the parties and earnest money was 
paid. It appeared, however, that all the 
terms had not been settled and the parties 
contemplated the execution of a formal 
written agreement to be approved by them 
embodying, in addition to the usual terms 
and conditions, special terms and conditions 
as to whioh no agreement had been arrived 
at before. It was also found that there were 
terms and conditions njt agreed to or dia- 
oussed whioh were embodied in the draft of 
the formal agreement prepared by the 
Vendor’s solicitor and submitted tor the 
approval of the puronaser, wmon the pur¬ 
chaser did not approve. It was held that 
there was no completed oontraot between the 
parties oapable of being enforoed. 

Tne present oase is different from all the 
cases above cited. In the first and the third 
oases it was clearly agreed between the par¬ 
ties that the exact termo of the prehmiuary 
agreement should be incorporated in a more 
formal dooumeut, and it was held that this 
was a clear indication that the first agree¬ 
ment was incomplete and so long as a formal 
document was not agreed to by the parties 
and a complete agreement arrived at between 
them there was no oontraot, Uiven in suoh 
Owes the further question arises whether the 


execution of a m >ra fcrmil agreement is a 
condition or term of the bargain or whether 
it is a mere expression of the desire of the 
parties as to the manner in whioh the trans¬ 
action already agreed to will, in fact, go 
through. ‘ In the former oase,” observed 
Jenkins, C. J., in liynnri v. Qubbay (1), “chore 
is no enforceable oontraot either, beoause the 
condition is unfulfilled or because the law 
does not recognise a oontraot to enter into a 
oontraot. In the latter oase there is a bind¬ 
ing oontraot, and tne reference to the more 
formal document may be ignored.” In the 
present oase there is nothing to show that 
the parties intended the execution of a formal 
dooument embodying the terms of the verbal 
agreement or that the verbal agreement had 
left auy matters for future settlement. No 
doubt, the parties intended that to give effect 
to the agreement a formal lease would bo 
executed after being approved by the defend¬ 
ant’s Pleader, but this is very different from a 
formal dooument embodying the terms of the 
original verbal agreementaud supersedingsuoh 
earlier oral agreement which was complete 
iu itself. In this o.a3e the law required a 
written and registered lease and the claim 
for speoifio performance is a claim to obtain 
suoh a dooument. If the parties had said 
‘‘we are entering into an agreement provi¬ 
sionally but it is not to bind us so long as the 
lease itself is not drawn up and approved,” it 
is obvious that neither party oould enforoe 
suoh an agreement. But this is not the oase 
here. Tne lower Appellate Court says that 
“it was nobody’s oase and it was not definite¬ 
ly expressed and understood by the parties 
that there was to be no oontraot until the 
draft lease was made aud approved.” The 
whole question resolves itself into this: was 
there a final agreement in this oase? Upon 
the findings I think this question must be 
answered in the affirmative. 

This oase is al*o different from the oase of 
Hampshire v. Wickens (3), as the plaintiff in 
that oase insisted on speoifio performance 
upon terms to whioh the defendant bad not 
agreed, and those terms were not the ordi- 
nary and usoal terms as to whioh an implied 
agreement oould be inferred. 

In all oases of an agreement for sale or 
for lease where a registered dooument is 
neoessary to complete the transfer, the ap¬ 
proval and execution of such a dooument ia 
always in the contemplation of the parties, 
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Plated. The oisfs oifced leod no sapoor- ti 
any saoh proposition. PP 1 

oosts* 6 aPP38 ‘ fail9 and i3 dismissed with 

Appeal dismissed. 


11919 

j r t appeal frem the deoree of the District 
Judge, Jnllandar, dated the 30th Jely 1914 

r V'lr^ Pdndit She ° Narain an d Dr. 
Gokal Ohand Narang, for the Appellant. 

,» Mr B "> w, 

Ram '. c ' »• had two 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 2521 of 19U 

January 22 , 1919. 

Er ei ,e„t ; _ s , r h lry BlUigan> Kl . Chi0t 

Judge, and Mr. Justice Martineau 
Mmammnt DURGA DEVI_p J<AIMrI ‘„ 

—Appellant 

„ , versus 

RAM NATH AND OTHER 1—DeF* KDiNT<i _ 

... R <8POvpENTs 

L,m,lalu,n Act (IX oj 19,IS), S ch. 1 Art. 49 0 , 
tSuit to recover documents taken ^ 

moneys realised by defendant P 88 . e / swn °t and 
cabilxty of Art. 62. eJen ' l,lnt —^nitatxon~AppU. 

a a 'atr m Ts:f on °U" sine H: zr D r? ndine nn<i 

AiT f . death“hi. S’r BV , plaintiff 

as the plaintiff’s a »ent Hli ™ rn ®d on the business 

1U08, when ft.A\, the" bro'tb-i of A Jf^" 1 ’’ ebr ‘'? I 7 

of the shop, all the bahis and account h TT' 0 " 
inents and a mortgage-deed He . r a' 8 ’ docu ’ 
sums of monev d i/rn ti ! i . real, sed certain 

Pay the amounts to the plmmiff^and^to^' 19011 t0 
the bahis and other documents Shi *T !' P 
on 2nd November I9i2 brought 7| accordm ^ 
(cO to recover the mone^ reaped by the Tf"' ^ 
(b) for an injunction prohibitinir lhiT t ^fondant, 
!u future any debts due to AAT* and™ r'T re&hsin « 
•tion of the bahis and nH.or a l ' and ' C/ for resfc ora. 

Judge, beinArS t tt "TLiJt 

Of .a, was barred by time under Article 8 " ZT 

The plaintiff appealed am did’ ^ tho suit * 
for an injunction n0t press her claim 

by^Oi^icJbjud^t rCrer 6 d ghtly heW 

and 49 of Schedu e to ^ > rticles 

tp- 681, col. 1 .] the Limitation Act. 

«t*VtK5“3 r re a , d0f0Od - 

(sumption or fiction of lan- ’J • f cfc| or P re * 
plaintiff’s use, and is not con&aoT 1 ^°^ ^ 
the defendant intended to receive ill 1 Cases where 
use, and us in this caso th • “ one 7 to such 

that ahe was in law solely entitled^ t** aUeged 

the pendant most undoubtedly have “J?’ 

monies for her use and lhonor ^ ,, a ^ received the 

to bar her claim ^p*681col 2 ]' ArtiC '° applied 


/ v ° E. # naa 

I'd “this 0 MehtS , F f, eh Chand - defendant 
in this ease, and (2) Pandit Amar Nath 

who died on the 3rd December 1906, leaving 

Plaintiff !ummmat Darg * D ”i, ‘he preient 

The suit was instituted on the 2nd 
November 19!2 aod aooording to the allega- 

t.ons 10 the amended plaint (page 82 e< 

he 6°h h 6 r Per - b ,°o° k) ' Wb ' 0h -'filed on 
the 6th febrnary 1913, Paudit Amar Nath 

a thetime of his death was sole proprietor 

of a shop m Jollundnr eity, whioh was 

started in Sambat 195S and did has,’ness in 

™ a com 1 *' dealin » s in edt. eto., and 
as a oommiseion agency. Upon the death 

of Pandit Amar Natb, Rai Bahadur Pandit 

Rhag Rim earned on the business of the 

shop as P aintiff’s agent till his death in 

sion oYTh h’ Wh6 u defondant ‘ 00k Posses- 

nnnnt h u Sh °, P BDd sil the hah '> and ac 

oount-books and thereafter realised a large 

amonot of debts from the debtors of the 
firm moled,ng four specified debts of the 
total vales of Re. 660; be also realised 
and misappropriated a snm of abont Rs. 500 

0f RaTrnn° erta ’U shares of tbe Ta,nB 

Amur w°,°u pp '°h a ‘ed by the late Pand.t 
Amar Nath in the Rajpetana Printing 

Company; and ferther he took possession 

of certain documents, inoleding a mortgage- 

deed for Rs 9,000, dated 12th February 

Pano\ e Tu ated D m tbe Dame of Rai Bahadur 
Pand.t Bhag Ri m , but in reality bslong. 

ing to the estate of Pandit Amar Nath, 
the plaint assorts that defendant had no 
ng to any of the above-mentioned pro¬ 
perties as he was separate from his bro- 
ther, the late Pandit Amar Nath, and 
that though oalled upon several times by 
the plaintiff to pay the amounts realised 
by him and lo give up the lahis, dooiT 
ments and the mortgage-deed, he “put off 
the mattar by giving evasive answers and 
still refuses” to oomply with plaiutiff’s 
demand. The oause of action is alleged 
to have ooourred about 2J years before 
sip, but the pi lint does not explain bow 
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the cause of action arose at that time or 
give aoy details upon the point. 

The reliefs sought by plaintiff were (a) 
recovery of tbe Rs. 660 reclined by defend- 
ant from the four specified debtors a* d 
the Rs. tOO realised by defendant in respect 
of the shares in the Rajputana Printing Com- 
pany; (6) an injunction prohibiting defendant 
from realising in the future any deb s due to 
the shop of Pandit Amar Nath; and (c) 
restoration of the bahis, account books, docu¬ 
ments and the mortgage deed for Rs. 9.000. 

Defendant urged a number of pleas, both 
on the merits and on technical grounds, in 
bsr of the suit and upon the pleadings 
the District .ludge framed 12 issues. The 
learned Judge has held that the suit is 
barred by time under Article 62 (as re¬ 
gards item (a) of the claim) and under 
Article 49 (as regards recovery cf the book*, 
documents, mortgage deed, etc.,) of the 

Indian Limitation Act, 1108; that tbe 
claim for an injunction (item (b) of the 
olaim) is within time; and that the suit 
is also barred by ihe provisions of Order 
II, rule 2, cf the Civil Procedure Code. 
He has accordingly dismissed the suit 
though upon all tbe other issues (which 
he has deoided ex mnion cauteln ) bis find¬ 
ings are in plaintiff’s favour. Plain iff 
has appealed to this Court, ard we have 
heard Mr. Sheo Narain’s arguments on her 
behalf. The learned Advocate informed us 
at the outset that as Fateh Chand had 
died pendente lite and v as now represented 
hy a minor son under the guardianship of 
his mother, the olaim for an injunction 
was no loDger pressed by plaintiff. 

Upon tbe view we lake of the case, 
it is not necessary for U9 to dit-cuss ax y 
question other than that of limitation, as 
we agree with the learned District Judge 
that the reliefs sought are respectively 
barred under ArtioleB 62 and 49 of the 
Limitation Aot. As regards realisations 
of debts and of dividends upon the shares in 
the Rajputana Printing Company, Mr. Sheo 
Narain argues that Article 120 and . not 
Artiole 62 is applicable to the olaim, inas¬ 
much as there was no contractual rela 
tionship between the plaintiff and the 
defendant, and the defendant admittedly 
did not w fact reoeive those monies for 
the plaintiff’s use. In support of his argu- 
'went the learned Advocate relied on Ohand 


Mai v. Santnr Chand (D and .loti Farshad v. 
Sant Lit (2). hut it appears to us that those 
deoisimn, so far from supporting tho ap¬ 
pellant’s argument, are rather in favour 
of the view taken by the Distriot Judge. 

It is a well established principle that Artiole 
(52 applies to every oase where defendant, 
at the time of receipt, in fao 1 . or by 
presumption or fiotion of law, reoeives 
money to plaintiff's use; and it has been 
repeatedly held that the Article is not 
osnfined to cises where defendant intended 
to receive the money to puoh use but that 
it extends to all oases where a defendant 
has reosivad money which in justioe and 
equity belongs to pliint.ff under oiroum^ 
stances which in law render a receipt of 
it a receipt by defendant to plaintiff s use. 
The authorities in support of these proposi¬ 
tions will be found in Ristomji’s Law of 
Limitation, 2nd Edition, und r Article 
(.2 iti accordance with these authorities 
we must hold that upon the allegations in 
the plaint the defendant undoubtedly must 
ba taken to have received the monies for 
the use of pluViff, inasmuch as according 
to her allegations she was in law solely 
entitled thereto. We accordingly agree 
with the District Judge that this olaim is 

birred under the sail Artiole. 

As regards the olaim to raover bahis, doou 
ments and the marteage-deed Mr. Sheo 
Narain himself contended that Artiole 49 of 
the Act was applicable. In the plaint the 
allegation is that defendant took possession of 
the shop and of books, eto., therein at the time 
of Rai Bihadur Pandit Bhag Ram e death, 
which occurred in 1908. The learned Advocate 
admitied that plaintiff was unable to prove 
that she had made a demand for the recovery 
of the bahis, eto , at any particular time prior 
to suit and we must take it therefore that 
the books, eto , were wrongfully taken at the 
time when defendant took poseeesmn of the 
shop or, in other words, in 1908. Under 
Artiole 49, therefore, this olaim, whioh was 
not preferred till 1912, is clearly barred. 

For the reasons given we hold that the suit 
B9 a whole ie barred by limitation and was 
rightly dismissed. 

The appeal is dismissed with oost3. 

Appeal dismissed 


Ml 17 Ind Ca*. 3U; 36 P. R. 1913; 16 P b.K. 1913. 
<11 2 ? 1 \nl Cas. 919. 34 P. R. 1914; 13 P. L. R, 
1914; 24 P- NV. R- 1914, 
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of the Court to 30th April 191 g. In 

default the decree wa9 to stand confirmed. 

By an order dited the 3rd * May I'-Hb, 
the defendant, upon certain terms therein 
specified was allowed one week’s tune from 

the date of the order to satisfy the Registrar 
as to the sufficiency of the security already 

offered. . 

On the 7th Miy 1918 the Registrar agun 

refused to accept the security offered by the 
defendant. . , 

Oa the 1st July 191S notice of the 

application, already referred to, for seeing 
aside the expert* decree was given, and a 
petition by the defendant of the same da.e 

was filed. .. . 

On the 2Hh July 1918 this application 

was heard by Greaves, J., and refused. 

On 30th August 1918. the defendant hlei 
a memorandum of appeal. It was states 
in Court on behalf of the plaintiff, and 
not denied by the defendant’s learned 
Counsel, that an application was made on 
behalf of the defendant on the 30th August 
1918 to Chaudhuri, J., who was sitting on 
the Original Side, and that such application 
was made about 5 p. u., at any rate at some 
time after the Court of Appeal had risen. 

The application was for leave to hie the 
memorandum of appeal without copies of the 
two orders: such copies should have accom¬ 
panied the memorandum of appeal, see Cnap- 
ter XXXIL, rule 3 of the Rules of the Court, 

Original Side. , . , 

August 30th was the last day on which 

the Court sat before the vaoatiou. 

The learned Judge granted leave to the 
dsfeniaat to file the memorandum of appeal, 
but it was stated in Court and not denied that 
such leave was given subieab to auy { °r ,03 ‘ 
tion which might be taken on behalf of the 

plaintiff. c 

Oa the 2nd September 1918 exeou.ion o 

the deoree was stayed by an order o 

Fletoher, J., one of the Vacation Judges. 

The memorandum of appeal purpor e 

to be an appeal not only against the or er 

of the 26th July 1918, but also against the 

decree of 14&h February 1918 and t le or er 

of the 23rd March 1918. 

0. the 9th September 1)18 the Acting 

Registrar pointed out to the defen ant s 
Attorney that the appeal was out of time as 
regards the deoree of llth February an n0 

prder of 23rd Maroh, 


On the 12th September 1918 the defend¬ 
ant’s Attorney wrote the following letter. 

jj () . 1*210. 12th September 1918, 

To 

The Reg’strar, 

High Court, (0. S ), 

Calcutta. 

Dear Sir, _ ,, , ^ 

Appeal No. 7u of l *lb. 

Suit No. 706 ok 1916. 

p. N. Roy—Appellant 

t ersus 

W. A. Lee- Respondent. 

You consider the appeal against the el 
p „,te decree dated the 14 -h February 1918 
and the order dated the 23 d March 19.8 as 
birred by limitation. As t am adviseo by 

Counsel that they are not barred I crave 
leave to argue the matter before the Appellate 

' Subieot to the above, I initial the altera¬ 
tions made in the grounds of appeal on page 

2 thereof. , 

A copy of this letter may be served 

with the notioe of appeal to be issued 
^ eI * e ' n " Yours obediently, 

P. N. Sen. 

Consequently the memorandum of appeal 
was altered by striking out the decree of the 

14th February 191: and the order of 23rd 

0t The r ° memorandum of appeal therefore 
remained as an appeal from the order of 26th 

.i.a.r f »— ~ 

. films as regards the deoree of the 
H h February 1918 and the order of 23rd 
It nh 1918 has not been raised before 
tins Court on the hearing of the appeal, and 

WG ^ & IHon 1 h Whether ^the IppeaT* is^ut 
o^time'ls regards the order of 26th July 

19 *r lhl of the First Schedule to the 

l SS. a.. 1901. 

^ f «n aDoeal from an order of the 
w^h Court of Judicature of Fort William 
in’^the exercise of its original jurisdiction 

orthe order. J*-*™* 

the V period of limitation began to run 
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July 1918 or that a f 7 day after ^he 23th 
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4 days from the date of WUbia 

that if the defenJ Anf d • j ° rder; aod 
agr ii ist the order it _ d99 ! fei to appeal 
the order drawn up i n a on d' 3 daty t0 g0t 

rale, • “ P1D accordance with .the 
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The order was signed by the Master on the 

£ is “ - - ft 
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stand his argument, it °w U at that A the I d U ; ,de r 

ant uouid not obtain » h ® defeDd ’ 

order was filed on te 3rd sZ T' tbe 
‘bat, as the order wa 9 ' 8nd 

‘be plaintiff, there wa, „„ “ P by 

‘be defendant to .bT^h.'* 

Sa&£w-?? 

obtaining a co’py of the order qa ' S '^ 
InthZZ P " 6plred ‘o accept this argumsnt 

*£ 9*‘F 

. 9t L the defendant oould at anv fimo 
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did n ? ade D ° 8aoh a Pphoation, and he 
d,d not even apoly for a 03 py 0 f 
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days after the order was filed and L *a 
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twenty days allowed for appealing had expired. 
A period of fifteen days, i. e., from the loth 
August until ;-Gth August has to bs 
accounted for, and the defendant has not 
made out to my satisfaction that suoh 
period was requisite for obtaining a copy 
of the order. In my judgment, if the 
defendant desired to appeal from the order 
he should have applied to have the order 
drawn up and for a copy of the order 
in accordance with the Rules of the Court, 
which he did not do. If he had done so 
there is nothing to show that fifteen days 
would have been requisite for obtaining a 
oopy of the order. 

In addition it is to bs 
the 30;h August 
the sittings and 


note 


d that on 
1918, the list day of 

afier the usual Court 

hours and after the Court of Appeal had 
risen, the defendant obtained leave from 

the learned Judge on the Original Side 
to file his memorandum of appeal without 
a oopy of the order; no explanation has 

been given why this was left to the last 
minute, so to speak, in the manner above 
mentioned: and if it was necessary for him 
to obtain such leave, there was nothing to 
prevent him from making his application 

bsfore the period ot limitation had expir¬ 
ed. 

For the above mentioned reasons in my 
judgment the memorandum of appeal was 
filed out of time and this appeal is barred 
by the Limitation Act. 

There was a further point raised by the 
learned Counsel for the plaintiff, viz,, that 
the defer dant had not complied with 
the roles relating to the preparat'on and 
filing of the paper-book, and consequently 
that this appeal should not be heard. It is 
not necessary to deoide this point in view of 
the ocnolueion already arrived at. 

hinally, it, was urged on behalf of the 
defendant that the Court should admit 
the appeal under seotion 5 of the Limi¬ 
tation Aot afier (he prescribed period of 
limitation. 

The defendant has not satisfied me that 
0 had any sufficient cause for not pre- 
orring the appeal within the prescribed 
period, and consequently, in my judgment, 

1 '8 appeal must be dismissed with costs. 

. J.— On 24th June 1916 the plaint- 

1 .inetitpted this suit against; the defendant 
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to recover a sum of Ri. 27,413-2 0, sail to 
ha due under an agreement dated 24th 
June 1913. I'ne plaintiff also asked, if 
necessary, for an account. On 2nd February 
1917 a peremptory order was made upon 
the defendant to tile his written state¬ 
ment within a week, with which order he 
o mi plied on 9th February. In consequence 
of fadure by the defendant to give in- 
sreotion of his documents on 8th February 
1916 Mr. Ju-tioe Greaves ordered that 
the defence should he struck o it On 
14th February 1918 a decree was passed 
in favour of the plaintiff for the amount 
claimed. It is stated, but not admitted, 
that the defendant and his solicitor were 
present in Court At any rate the de- 
fendant appears to have taken no part 
in that day's proceedings. On 8th March 
19ib a notice was given by the defend¬ 
ant that he would apply to set aside the 
decree On 23rd March Mr. Justine 
Greaves ordered that the decree would he 
set aside if the defendant furnished 
seourity to the satisfaction of the Regis- 
tiar for the amount of the claim by l(Jth 
April 1918. The time for furnishing 
security was by subsequent orders, the last 
being of 26th April 19.8, extended to 
30th. This order was peremptory. On the 
29th the Registrar rejected the seourity 
ofiered by the defendant. On .3rd May, 
on the defendant undertaking not to ap- 
ply for any further extension of time, 
the lime for furnishing security was ex¬ 
tended by the Court for one week, i e , 

to the lOih. Again the defendant tendered 

a security whioh was rejected by the 
Registrar. The defendant gave notice of 
an application further to extend the time; 
but this application appears to have been 
proceeded with. On 26:h July a second 
application for the setting aside of the 
decree was refused by Mr. Justice Greaves. 
O.i 5»h August 19 8 the plaintiff 

applied to have this order drawn up. The 
druft order was served upon the defend¬ 
ant on 7th August 1918 and was re¬ 
turned approved by his solicitor on the 
16th. The Master fixed 20th August for 
the consideration of the order by the 
parties and, on 28th August 1918, the 
order was signed by the Master. O.i 
20th August, the last day of the term 
after 4-30 p.sj. the defendant appeared 
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before Mr. Justice Chauihnri and asked 
leave to file a memorandum of appeil 
against the decree of 14'h February 1918, 
the order cf 23rd March 191 g and lhe 
order of 26th duly 1918 without office 
copies of the two orders. The ground 
stated in the affidavit of Mr. P. N. Sen, 
the defendant’s Attorney, with reference 
to the order of 26th July 1918 was that 
it was completed oo 28th instant by the 
plaintiff s Attorneys, who having not yet 
filed the same an office copy thereof or uld 
not he obtained. The Court permitted the 
memorandum to be filed. It dees not ap- 
pear from the minutes but it is conceded 
on both sides that that ord^r was subjeot 
to any objections whioh might be raised 
thereafter. On 3rd September 1918 the 
order of 26th July 1918 was filed at the 
instance of the plaintiff. On 9th Sep- 
tember 1918 the defendant applied for 
a oopy of that order. He furnished the 
requisite stamp on the 10th and the copy 
was supplied to him on the 12th. A 
question had arisen before the Registrar 
as to the appeal against the decree and 
the first of the two orders beiDg within 
time; and on that day Mr. P. N. Sen 
for the defendant struck out of his memo- 
randum of appeal the woids “the decree 
made on ^ the 14th day of February 
1918” and the order made on the 23rd day 
of March 1918”. The appeal thus stood 
from that day as an appeal only against the 
order of 26th July 19 i 8. The question for 
our determination is whether this appeal 
was filed within time. A further question 
arises whether having regard to the laches 
of the defendant in preparing and filing bis 
paper-book, the appeal should not be dismiss¬ 
ed on that ground also. 

Under Artiole 151 of Schedule I of the 
Limitation Aot. the time for filing an appeal 
from an order of a High Court in the exer- 
oiee of its original jurisdiction is twenty 
days from the date of the order. That time 
expired on 15th August 1918, and unless 
the appellant is entitled for some reason or 
other to have the time extended, his appeal 
which was filed on 30th August is clearly out 
of time. It was argued by Mr. Sircar on his 
behalf that he was entitled under section 12 
of the Limitation Ait to exclude tho time 
requisite for obtaining a oopy of the order 
appealed from. This contention is, in m y 


• • 

opinion, unsound for two reasons. In the 
first place, an appellant cannot be permitted 
to avail himself of this provision, unless he 
satisfies the Court that he has exercised due 
diligenoe towards obtaining the oopy. Here 
admittedly the appellant did nothing in this 
behalf until 9th September 19.£ when he 
applied for a oopy and even then he did not 
furnish the requisite stamp until the following 
day. It was argued that he could not pro¬ 
cure a copy until the order was filed and 

that as on 7th August 1918 he learnt that 

the plnint.ff was taking steps to have the 
order filed, it was useless for him also to take 
steps in the matter. In my opinion this 
excuse is worthless. A litigant on whom the 
law of procedure lays some duty or obligation 
cannot be heard to say that he is absolved, 
wholly or in part, because his opponent is 
doing something whioh may possibly save 
him the trouble. Here no doubt the appel¬ 
lant could not in the ordinary oourse obtain 
an effioe oopy of the order until it was 
filed (See High Court Rules, Chapter IV, 
rule 9). But it was his duty at any rate 
after . 0th July 1918 to have it drawn up. 
(Chapter XVI, rule 27). It was all the 
more incumbent upon him to do so and to 
have the order tiled without delay if he was 
intending to appeal from the order. The 
appellant, however, took no steps whatever to 
expedite the filing of the order. His Attorney 
retained the draft for nine days before 
ha approved it. Then again after the order 
was filed on 3rd September he waited six 
days more before he applied for an office 
oopy. It is unnecessary to disouss the oases 
which were cited to us on either side. 
The question must be decided on the Limi¬ 
tation Act and the .Rules of this Court on 
the Original Side. On principle I would 
hold that an appellant who has not within 
the period of limitation applied for a copy of 
the order appealed from, and who has within 
that period taken no steps whatever towards 
procuring such oopy, cannot be allowed after 
the period of limitation has run out to claim 

exclusion of time requisite for procuring such 
oopy. 

There is in this case a further reason for 
holding the appeal to be out of time. Oa 
30.h August the appellant applied for and 
obtained leave to file his appeil without an 
office oopy of this order. This exemotion 
was granted by Mr. Justice Ohaudhuri 
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under Chapter XXXII, rale 22 (6). In these 
oiroam9tano9S do question of proourin£ an 
office oopy arises. It was open to the appel¬ 
lant to have preferred this application and 
obtained the exemption on 15th August or 
before. Indeed, before the period of limita¬ 
tion had expired, his application woull have 
oome with greater force. There was no 
reason whatever for his allowing the period 
of limitation to go by without making that 
application. When he did so the appeal was 
already out of time. 

At the close of the arguments it was sug¬ 
gested that we might exercise our powers 
under seotion 5 of the Limitation Aot and 
admit the appeal though out of time; but in 
order to obtain that indulgence, the appellant 
must satisfy the Court that he had sufficient 
cause for not preferring his appeal within 
the prescribed period. Here he has shown 
not only no sufficient cause, but no cause 
whatsoever. 

It is unnecessary to consider the question 
of the appellant’s laohes, if any, in the pre¬ 
paration and filing of his paper-book. I would 
dismiss the appeal with oosts. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Stcowp Civil Appeal No. 196,5 of 1915. 

January 30, 1919. 

Present :—Sir Henry Rattigan, Kt., Chief 
Judge, and Mr. Justice Martineau. 

Musammat HUSAIN BIBI— Plaintiff— 

Appellant 

versus 

HAKIM and others — Defend .nts — Respond¬ 
ents. 

Limitation Act UK of l.-O*), ss. 5, 6, 7, 14— Pre. 
emption suit-Vendee, one of several, death of,before 
institution of suit—Legal representatives brought on 
record after limitation, effect of—Extension of time. 

On 7th October 19 4 the plaintiff brought‘the 
present suit to pre-e>r.pt certain lands sold by her 
at .or on 7th November 1913. One of the vend, es 
a died before the suit was instituted and his 
•oirs were impleaded as co-defendants on Kh 
ecember 1 ^ 1 *. Tho suit was dismissed as time- 

ire d on the ground that the salo was one jointly 
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in favour of tho vendees and as the suit was 
barred against tho representatives of tho deceased 
vendee, it was equally barred against tho surviving 
vendoo Plaintiff appealed, pleading minority 
ami ignorance of tho vendee's death: 

Ih'ld, that sections 5 and 14 of tho Limitation 
Aot were not applicable to the case, and as sections 
b and 7 of the Act did not extend to s.-its to 
enforce a right of pre-emption, the suit had been 
right I v dismissed. 


Second appeal frrm tho decree of the 
Distriot Judge, Gujranwala, dated the 10th 
June 1915. 

Mr Aznn Ullah, for the Appellant. 

JUDGMENT .—Musammat Husain Bibi 
sued to pre-empt certain land sold by her 
father to IVan Ditta and Hakim by deed 
of sole, dated 7th November 1913. The 
suit which was filed on the 7th October 
1914 purported to be against both vendees, 
but it was subsequently discovered that Piran 
Ditta, ore of the joint vendees, had died 
previously to the institution of the suit, 
and it was not till the 8th December 1914 
that heirs were impleaded as oc-defendants 
with Hakim. The District Judge has dis¬ 
missed the olaim as time barred, on the 
ground tl at the sale was one jointly in 
favour of the vendees, and the suit, being 
barred against the representatives of Piran 
Ditta, is equally barred against Hakim. 
Plaintiff has appealed to this Court ar;d 
on her behalf it is urged that she was a 
minor at the time of suit and that neither 
she nor her hosband, who was acting as 
her next friend, had any knowledge of 
Piran Ditla’s death. But even if we 
assume that such was the case, we do not 
eee bow plaintiff can be granted an exten¬ 
sion of time, as seotions 5 and 14 of the 
Indian Limitation Aot are not applicable 
and the provisions of seotions 6 and 7 
do rot exteidto suits to enforoe a right 
of pro emption. 

The suit has accordingly been rightly 
dismissed as time barred and we must reject 
this appeal. 

Appeal dismissed 
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CALCUTTA HIGH COURT. 

CiViL Su t No. 1116 of 1919 . 

May 19, 191 J . 

Present:- Mr. Justioe R aD kin 

SARDARMULL JE$SRAJ-Pu INT1Ff . 

versus 

AGAR CHAND MAHATA & Go.— 

D»- FENl'ANT. 

pt b i hnti0t t~ Par ! U d ™» in 9- contract, remedy of - 
granted^ lnjUnct '° n ' ,nter ^cutory, w l ien can be 


Where a dispute is referred to arbitration under 
a clause contained in a commercial contract and 
one or other of the parties to that contract seeks 
to impeach it upon equitable g -omuls, such as 
fraud, mistake or surprise, and seeks either to 
have ,t set aside or to have it rectified, in such 
a case the t'ourt will, and should, restrain the 
arbitration proceedings until the question of the 
contract out of which they arise has been deter¬ 
mined by the < ourt [p. 588, col 2 ] 

, howorer , .» P apt 7 denies the contract 
altogether his course is to let the a bitrators do what 

they like to wait till there is a question of the award 
be,„g enforced, and the moment he gets notice Iha 
the award ,s going to be filed or ha, been fifed to 
object to it. It may be prudent in sucb a case to 
inform the arbitrators of the objection to their juris! 
diction and that, ,f the award is filed without due 
notice to the objecting party, such as the lawrequires 
and if, as the result of that, execution is leviech hen 
the arbitrators may make themselves liable in 
damages, tf the party is successful when he moves 
the t ourt to take the award off the file [p M 0 , col 1 ] 

Where the proceedings will he a nullity and futite 
although vexations, the Court will not grant an 
interlocutory injunction, [p. 589, col. 2.] 

Mr. B. L. Mitter (with him Mr B K 
Ohose,) for the Plaintiff. 

Mr. K. P. Khaitan, for the Defendant 

JUDGMENT.—In this case the plaintiffs 
ask for an interlocutory injunction to restrain 
further proceedings before an Arbitration 
Tribunal under a ccmrieioial oontraot for 
the sale of goods. The plaintiffs deny that 
the alleged written oontraot was ever signed 
by them or on their behalf. The defend- 
anfa put forward a doomnent and they 
allege that that document was the doonment 
of the plaintiffs, and in this oase as in 
may others I find there is no possibility 
of my deoiding even provisionally with any 
certainty as to which of these parties are in 
the right. Under these oironmstanoes I have 
to consider wtether it is right that an inter, 
looutory mjunotion should go to restrain 
the arbitration until this question has been 
determined. This is a question which has 
ar.een before but I have not had occasion 
to decide it before, and I think it desirable 


that the matter should be deoided, so far 

as I am oonoerned, for the benefit of future 
oases that may arise. 

Now it is to be determined according 
to the principles which this Oonrt has 
inherited as part of its inherent jurisdio- 
tion from the old Court of Chancery. The 
speoial Indian legislation about inter-’ 
looutory injunctions is contained in the 
Civil Procedure Code and as regards per- 
pataal injunctions, it is contained in the 
Speoifio Relief Aot; but I cannot find tha* 
there is anything in either of these statu- 
tory enactment to assist me as regards 
this matter. I certainly do not find any 
power in them whioh would enable me to 
grant this injunction, and I have to resort to 
equitable principles. 

W hen one looks at the FJnglish oases one 
finds that they are somewhat hardened 
by matters with which I am not oonoerned, 
namely, by the question whether section 
25 of the Judicature Aot has not extended 
the rights of the Courts in England to grant 
an injunction where, previous to that 
Act, the Court of Chancery could not 
have granted one at all. Cleared of this 
difhoully the position in my view stands 
thus. It is quite clear on the authority 
of Kitts v. Moire (I> that where an 
agreement has been made and where odo 
or other of the parties to that agreement 
9eeks to impeach it upon equitable grounds 
suoh as fraud, mistake or surprise, seeks either 
to have it set aside on equitable grounds 
or to have it rectified, in these oases the 
Court will and should restrain the arbitra 
tion proceedings o^til the question of the 
oontraot out of whioh they arise has been 
determined by the Court. Pri vious oases 
aie somewhat instructive on this point. 
There is a oa^e of Mauvsell v. Midland 
W. By. (2). That was a case 

where two companies entered into an sgree* 
raent containing an arbitration olause. The 
plaintiff was a share-holder in one of the 
companies and he brought his action on behalf 
of himself and all the other share holders to 
have it declared that the agreement was 
ultra vires of the Director of his own 

oompaDy, and in that oase it was deoided 

(1) (1895) 1 Q B. 253; 64 L. J. Ch. 162; 12 R. 43; 

71 L. T 676; 43 W. R. 84. 

(2) (18H3) J H. & AT. 130; 32 L. J. Ch. 513; 8 L. T. 

826; 9 Jur. (n. »,) 660; 11 W. B. 768; 71 E. E. 58; 136 
B- R. 64, 
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that the arbitration proceedings should be 
restrained until that matter had bean 
determined. Again in the oase of Mylnc 
v. Dc'iinson (3) ifc was sought to resoinl 
the qontraot and a suit was brought in 
equity upon that footing: in the mean- 
time the arbitration under that contract 
was restrained. The basis of those decisions 
13 that if the Court of Equity did not 
interfere there would be a contract which 
was good in law and that an arbitration 
held under that contract would be an 
arbitration to which the parties would 
have no answer, if it had resulted in an 
award, wheo an action at lav was brought. 
In that state of the law undoubtedly it was 
an embarrassment to a person who had 
an equitable right to set aside or rectify 
the contract that the arbitration should 
be allowed without that question being 
determined. 

There is, however, another principle 
runuing parallel with that, whhh has the 
authority of the Court of Appeal in the 
oa9e of North London Railway Compmy 
V. Great Northern Railway Company (4J 
and also Wood v. Lillies (5). These were 
oases where there was an arbitration danse 
in an agreement ; the plaintiff’s case was 
that the matter sought to be referred was 
not one within the arbitration olause ; and 
m those cates what the Court held was 
this, that the proceedings before the arbi¬ 
trator would be futile and vexation; tho 
award, if made, would be a nullity; but 
such an award was no legal injury to the 
P aintiff ; and under these circumstances the 
ourt would not issue an injunction merely 
because the proceedings were futile and 
vexatious. It i 9 qa jt e 0 i ear that in such 
a case the plaintiff, if he does not attend 
® ore the arbitrators, would stand no 
obanoe of the award being in his favour. 

U is also quite clear that in every suoh 
Qi8e, if bo does attend before the arbitra- 
ora under protest, there will be no way 
y wbioh the Court afterwards, if it 6nds 
D , . favour, can award to him the costs 
v* ic he inourred before the arbitrator. In 
fche ao facts the Court of Appsal 
* decide, and I think in oonformity with 


m Co °Por 195; 35 E. K 5 38 1 1 It. It 24 i. 

T. 615; 3? W. it. %?' 30j 52 L J * '** B ’ 3S0 * « L 

(1893; 01 L.o’ Ch 158. 


Uie previous practice of the Court of 
chancery, that where the proceedings would 
bs a nullity and futile although vexatious 
it would not grant an interlocutory injunc¬ 
tion. The result of the arbitration pro¬ 
ceedings would merely be that the successful 


party would have either to bring an aotion 
on the award or else to apply under the 
Rules of the Supreme Court to get leave 
to enforce the award as a judgment, 
and suoh leave will not be given if there 


is any case for impeaching the jurisdic¬ 
tion of the arbitrators. In the result, 
having an award which is invalid is analogous 
to having a bid came of action. As 
there is in means of preventing parties 
bringing unfoundei aotions against their 
neighbours, the Court would not interfere 
with such an arbi ration. 


1 have not found a oase where a ques¬ 
tion arose as to the existence or non¬ 
existence of the contract containing the 
submission. There hive bsen oases where 
there were alraitted contracts but it was 
co itended that the matter referred to was 
not within the submission. I have noticed 
in some of tho references to Kitts v. 
Moore ( I ) that tho matter has been put in 
this way that if the plaintiff is seeking 
to impeaoh the contract he is entitled to 
restrain the arbitration. The words ‘ im¬ 
peach the oontraot” were used by the 
Lord Justices in Kitts v. Moore (1) but, I 
think, meant to impeaoh the oontraot on 
equitable grounds such as fraud, mistake 
or surprise. To impeaoh the oontraot on a 
ground of equity is quite different from 
denying the existenoa of any oontraot as 
a matter of fact. In my view the latter 
oase is exaotly the Paine as where the 
submission is admitted but the allegation 
is that the matters to ba referred are 
outside it. I think there is no legal 
injury and no erabarrassmant in equity 
if a parson who has not made a contract 
h put into the position of having an 
arbitration held against him. Thequestim 
of costs that 1 have mentionei is then 
fcha only embarrassment. Toose considera¬ 
tions in ray jo Igraont take the present oase 
out of tho principles of Kiris v. Moore (1). 

I have also considered one matter in 
whioh the Indian praotioe differs from 
the practioa at home. Under the Arbi¬ 
tration Act, section 11, when an award ij 
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mad© then instead of the party who wants 
to enforoe it bringing an aotion on the 
award or applying on Pummons for leave 
to enforoe the award summarily, the award 
when Bled beoomes the subject matter 
of exeoution as though it were a decree 
of Court and the party prosecuting ifc 
does not require to obtain leave or to 
bring an aotion. Prima facie , therefore, 
exeoution can be levied as though it were 
a decree of Court the moment it is filed. 
I have considered whether that difference 
of practice makes a difference in the ap¬ 
plication of the principles to which I 
have referred. I find, however, by the 
Arbitration Aot it is a duty laid upon 
the arbitrators to give notice to the 
parties when the award is made. I 
think it is a matter of procedure and 
not of 9ubstanoe that the party com¬ 
plaining in such a case would have to 
apply to the Court to have the document 
taken off the file. I do not think that I 
ought to start granting interlooutory in¬ 
junctions upon novel considerations, and 
attempt to commence a new system as 
regards interfering with arbitrators in suoh 
matters by reason of this difference in 
praotioe between the Indian Arbitration 
Act and the provisions of the English 
rules. Therefore the position is simply 
this, that in all these oases where a 
man says that he wants to deny the 
contract altogether, his course is to let 
the arbitrators do what they like, to wait 
till there is a question of the award 
being enforced, and the moment he gets 
notice that the award is going to be 
filed or has been filed to object to it. 


^ • 
wagering transactions and that, therefore, the 

arbitrators have no jurisdiction. In that 

ola=s of cafe the law has been settled by 

the Court of ADDeal here, following the oase 

of ATffarg v. Universal Stock Exchange (6), 

that it is not a question of attacking the 

oontraot upon equitable grounds, and it 

appears to me that the present praotioe 

is not to grant an interlooutory injauc- 

tion in oases where the contracts are 

said to be void on other than equitable 

grounds. 

In this case the motion for an injunction 
is refused. As regards the costs I will 
make them costs in the action. 

Injunction refused. 

(6) (1895) 11 T.L. R. 409. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 12i8 of 1918. 

May 2, 1919. 

Present: —Mr. Justice Sadasiva Aiyar and Mr 

Justice Napier. 

SAMARAPUR1 CHE TTIAR —Defendant 

No. 2—Appellant 
versus 

A. SUTHARSANA CHETTIAR and 

another — Plaintiffs —Respondent?. 
Contract Act (IX of 187 i), *• 55 —Contract for 
re-sale of property conveyed—lime, whether k of essence 
of contract. 


It may be prudent in suoh a oase to 
inform the arbitrators of the objection to 
their jurisdiction and that if the award 
is filed without due notice to the object¬ 
ing party, suoh as the law reqaires, and 
if, as the result of that, execution is 
levied, then the arbitrators may make 
themselves liable in damages if the party 
is successful when he moves the Court 
to take the award off the file. 

I will add a word with regard to the 
speoial olass of oases which sometimes 
arises out of commercial oontraots for 
sale containing an arbitration clausa, ttz,, 
where the oontraot ia attacked on the 
ground that the transactions are gaming and 


The doctrino that time may not bo of the 
essence of a contract, which arises on the construction 
of contracts of sale, should not be applied to contracts 
for the re-sale of property conveyed. The right to 
re-purchise, being an option, must be exercised 


according to the strict terms of the power, 
col. 1.] 


[p. 5Jl 


Second appeal against the ceoree of the 
District Court, Chingleput, in Appeal Sait 
No. 80 of 1917, preferred against the decree 
of the Court of the Temporary Subordinate 
Jadge, Chingleput, in Original Suit No. 14 
of 1916. 


Messrs. T. Nirasinhi Aiyingir and A. 
Saiigopichiriar , for the Aopellaat. 

Mr. Krishnanacharijr, for the Respond* 


ents. 
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JUDGMENT.—The lower Appellate Court 

was in error in applying the doctrine that 
tuna miy not be of the essence of the 
oontraot, which arises on the oonstruotion 
of contracts of sal*, to contract for resile 
of property conveyed. The true doctrine is 
stated in Fisher on Mortgages, Page II 
Chapter I, section 18, and is that if the trans’ 
action is not a mortgage, the right to re-purohasr, 
being an option, must be exeroised accord¬ 
ing to the striot terms of the power, vide 
Joy V. Birch (1), Ranoljgh v. Melton (2) and 
[‘ibbmsv Dibbins (3). There is no reason 
why a different rule should prevail in India. 
We, therefore, reverse the decisions of the 
lower Courts and remit the case to the 
uourt of first instance for the trial of 
issues one and four in the light of the 
observations of the Full Bench in Muthuvelu 
Mudahar v. Vythilxnga Mudaliar (4). Costs 
to abide. Appellants to have refund of costs 
paid on this memorandum of seoond appeal. 
m. c. p. 

Appeal allowed ; 
Case remanded. 


^(1) (1836) 7 E. R 22, 4 Cl. & F. 57, 10 Bligh („. s.) 

ioftl 1 "? E ;,5- f 27 ' 2 Dr - * Sm. 278, 6 N. R. 
4P0’ w J r, C , h ‘ 227; 10 - ,ur - ,N - S ) f 141; 1 1 L. T. 
4C ?ow w * R ,50: 143 R- R- 115. 

d w ( r 8 695 2 th ' 348i 85 L J - Ch - 724 i 75 L - T - ' 37 ; 

25 M 1° T d o Eas ;^ ®e M- L j. 385, 9 L. IV. 365, 
L. 1 332; 42 M. 407; (1919; M. \V. N. 393. 


PUNJAB CHIEF COURT. 

If ikst Clvi l Appeal No. 74 j of 1915. 
January 9, 1919. 

resent: —Mr. Justice Chevis and Mr. 

Justice Abdul Rioof. 
SHAMBHU NATH — Defendant— 

Appellant 

versus 

. Musammat RALLI —Plaintiff— 

Civil d , Res PON CENT. 

-Appeal C e ° de ^ Act V ° f l90S '« °’ XXIl > r • * 

lw' P renr* B Di! l l l l - 80le a PP eLldnt -Failure to briny 

appealTm , i Ve8 on recor(l > e $ ert of—Abatement of 
uinau. Law—Succession— Sister, whether heir. 

Male °to br‘ 8 ?r°i . appollant ^* 03 an4 110 application is 
rooorJ fh„ US lo ^ a l representatives on to the 
a Ppjal' th a ^ p3a * abates The fact that iu a cross- 
baen brou^} dClU:i0(Pd *ogil representatives have 
not autficift’/ 0n t0 c b° record as respondents will 
692, ool. l ]° proven t bis appeal from abating, [p. 


Fader the Mitakshara School of Hindu l aw a sister 

; ,; 1 " ™ atal1 *> ber brother, and, consequent £ 

a.., Ot be brought■ on to the record as the he,r and 

‘■ re l >,ejJ cntutive of her deceased brother to 
' >utinue a suit or appeal. |.p. 69.', cols. 1 A- 2 J 

t irst appeal rrom tne decree of tne Senior 

Subordinate Judge, Lihore, dated the 1st 

ebruary 19 1 5, decreeing the plaintiff- 

respondent s claim. 

Lila Durgi Das, for the Appellant. 

Sf>tilit forthe H ^P 3 »dent. 
JUDGMENT. —The genealogical tree is 
ag follows:— 


MAGHAR MAL 


i 

Bihai i Lai, 


1 


r 


Ditta Mai, 


Nibahu Rain, 
l plaintiff. 


t~ 

Al*t. Ananti, 
defendant No. 2. 


> r —'i 

3/-'. Ralli. Bal Kishen. Radha 

Kishen, 

_r- j 

J/.'L Sarswati, 

ifst Gyan Devi, 
defendant No. 3. 


Bal Kishen died sonless, leaving a 
widow Musammat Thakn, who died on 
28Ji July 19*3. Her brother Snambhu 
Nath is defendant No. 1. Tne oase relates 
to the estate of Bal Kishen. Nibahu Ram 
sued for posses ion, ai.egiug that Snambhu 
Nath was in illegal possession. Plaintiff 
alleges that Musammat Thakri succeeded 
to a life tenure only. Tne defence was 
that the plaintiff had sold his rights to 
Musammat Thakri for Rs. 1,155, and that 
Musammat Thakri had exeouted a Will in 
favour of the defendants. The Senior 
Subordinate Judge held that the sale of 
reversionary rights was invalid, that the 
Will exeouted by Musammat Tbakri was 
also invalid, but that it was not proved 
that Musammat Thakri had left any property 
exoept the houses mentioned in the Will 
t>o the learned Subordinate Judge gave 
plaintiff a decree for the houses but dismissed 
the suit for the rest of the property. 

Against the Subordinate Judge’s 
decree three appeals were lodged, one by 
the plaintiff (admitted as a pauper appeal 
in Alaroh 1915;, one by Shambhu Nath, 
aud one by Musammat Ananti and Musammat 
byan Dbvi. Tnis judgment will cover al] 
three appeals. 
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Nibahu Ram died in May 1915. 
The defendants appellants put in applica¬ 
tions, asking that Nibahu Ram’s sister 
Musammat Ralli shoald be brought on to 
the reoord of their app?als as representative 
of the deoeased respondent. On these 
applications there are orders of the Deputy 
Registrar of this Court granting the applioa* 
tions subjeot to confirmation by the Court. 

In the appeal lodged by Nibahu 
Ram no application has ever been made 
for bringing his representative on to the 
reoord. Mr. .lai Gopal, who represents 
Musammot Ralli in this Court, says his 
client made no application as she thought 
that as she had been made respondent in 
the oross-appeals, this was sufficient. It is 
not sufficient. As no application for 
bringing a representative on to the reoord 
in due time has been made, the appeal 
lodged by Nibahu Ram has abated. 

On behalf of Shambhu Nath, appel¬ 
lant, a fresh application has been 

put in urging that the application for 
bringing Musammot Ralli on to the reoord 
was made under a mistake of law, and 
that the real representative, if any, is 
Musammat Ananti. The latter, however, 
is only a daughter of the first cousin of 
the deceased, and Lala Durga Das is unable to 
show us how suoh a relation can be regarded 
as an heir under Hindu Law. But the 
question remains whether the sister is an 
heir. Mr. Jai Gopal Sethi urges that in 
the absence of other heirs the sister must 
be regarded as the legal representative of 
the deceased. The whole subject is ably 
discussed in Mayne on Hindu Law and 
Usage. 6th Edition, pages 724—753, where¬ 
in it is pointed out that as regards the 
provinces which follow the Mitakshara 
School both principle and authority seem 
to exolude the daughter. Counsel refers 
ns to Lakshmavammal v. Tiruvengada Mudali 
(1) and Bhogivan Vithcba v. Warubai (2). 
We think it unnecessary to enter into aDy 
lengthy discussion. We may only remark 
that in Northern India it has always 
been held that under the Mitakshara School 
a sister is not entitled to inherit, and we 
prefer to follow what seems to us the deoided 
weight of authority. 

' (1) 5 M. 241; 2 Ind. Dec. (n. r.) 169. 

* {It) 32 B. 300; 10 Bom. L. R. 389. 


ri9i9 


Then it is urged that in the ab>enoe 
of other heirs the sister must inherit. 
Bat as we understand the law the 
position of the sister is not that she is 
an ultimate heir, but that she is not an 
heir at all 

Then it is urged that a legal re¬ 

presentative need not be an heir, and 
here Gharanjit Mai v. Mitho (3) is relied 
on. But in that ruling certain reversioners 
were allowed to remain on the reoord on 
the great probability that they were as 
much the next heirs and representatives 
as the other persons who were pointed 
out as the heirs. Here, however, we find 
that there are no heirs at all, so far as we can 
disoover; at all events we hold that the 
sister is not an heir. We, therefore, refuse 
to confirm the order of the Deputy Registrar 
bringing Musammat Ralli on to the reoord 
as representative of the deoeased plaintiff- 
respondent and we strike her name off. 
There being no respondent the appeals 
lodged hy the defendant cannot proceed, 
and must be dismissed. The effeofc is, of 
course, praotioally the same as if the 
appeals were acoepted, as Musammat Ralli 
oannot exeoute the decree of the lower 
Court and it does not appear that there 
is any one else who can. The defendants- 
appellanfs are to blame for having named 
her as representative, but on the other 
hand she was in no way bound to defend 
these appeals; and if she wished to avoid 
the risk of being ordered to pay costs 
she could have appeared and pleaded that 
she was not the heir and had wrongly 
been impleaded, instead of attempting to 
show that she was the heir. We think 
the proper course is to leave the parties 
to bear their own costs in this Court. 

All three appeals are dismissed, but 
we pass no order as to costs in this Court. 

Appeal dismissed . 


(3; 29 P. R. 1888 
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KORDIA GOPAL KATKARI V. EMPEROR, 

BOMBAY HIGH COURT. 

Criminal Revisions Nos. 125, 126 and 127 

op 1919. 

July 10, 1919. 

Present'. — Mr. Justice Shah and 
Mr. Justice Hayward. 

KORDIA GOPAL KATKARI 

AND OTHERS—APPLICANTS 

t ersus 

E MPEROR— Opponent. 

Workman's Breach of Contract Act (XUI of 1859), 
*• 2, scope of—Contract Act (IXof 1872), ss. 16, 19 4 — 
Contract induced by undue influence, breach of— 
Jurisdiction of Magistrate. 

It is only whore a contract between an employer 
and a workman is broken by the latter without 
lawful or reasonable excuse, as provided by section 
2 of the VVorkmau’s Breach of Contract Act, that tho 
employer has tho right to have recourse to tho 
Criminal Courts for the enforcement of the contract. 
A contract which is liable to bo avoided or broken 
as having been obtained by undue influence under 
sections 16 and I9A of tho Contract Act, cannot bo 
so enforced, [p. 594, col. 2.1 

Criminal application for revision against 

the decision of the Resident Magistrate, 
Bandra. 

Mr. S. Y. Abhyankar, for the Petitioners. 
Mr. IF. B, PradUan, for the Opponent. 

The Government Pleader, for the Crown. 

JUDGMENT. 

Shah, J.— This is an application against 
an order made by the Resident Magistrate 

of Bandra under Aot XIII of 1859 . The 

oontraots in question are between certain 
Kathodis” and the oomplainant. The con¬ 
tracts relate to the work to be done as 
o arooal burners from the 1st of September 
1916 to the 15th of June 1919. They 
re er to oertain small advances in cash, and 
the rate ©f wages is 6 xed at 2 annas per 
of oharooal. They also provide that 
e wages should be set off against the sums 
advanced and to be advanced to the workmen, 
it fc ^as been found by the Magistrate that 
4 j~ a ^ ar, *» ^ he is a good and hardworking 
wor man, manufactures with the assistance 
o others and his family about 300 bags of 
oharooal it? a season of 10 months. His 
earnings, therefore, at 2 annas a bag would 
oome to R 3 . 37-8-0.” in plain terms, the 
reau of. this oontraofc, aooirdiog to the 
n ing, is th ft t when a workman with his 
w os amily works for lj months, he 
rnafts. 37-8-0, that is, he earns nearly Rs. 4 
r mensem. It is admittod by the com¬ 

£8 


plainant in his evidenoe that the wife and 
children of the Katkaris work with the 
Kathodi, that they are not paid separate 
wages for their work and that their labour 
is also inoluded in the rate. It is aho 
admitted by him that, though he feeds them, 
he could oharge them for the same and 
would do so in case the workmen did not 
return to work for the following season. 
Taking the terms of the oontraot as stated 
in the dooument, with the finding of the 
Magistrate and the facts admitted by tho 
oomplainant, I am wholly unable to aooept 
his conclusion that the conditions of tho 
oontraot are fair and reasonable. It is 
suggested before us that these workmen 
get some further remuneration under some 
other arrangement or oontraot. Put there 
is do evidenoe in support of this sugges¬ 
tion. The fairness of the oontraots must 
be determined on the evidenoe on tho 
record; and it is hardly possible to treat 
these ooLtracts, under the circumstances 
established, to be fair or reasonable. The 
workmen refused to work though they re¬ 
ceived the advances; and the question is, 
whether, under the circumstances, it is 
established that they had no lawful or 
reasonable exouse to negleot or refuse to 
perform the work as contemplated by the 
Aot. Having regard to the terms of the 
oontraot, it seems to me that it cannot be 
said that the workmen had no lawful or 
reasonable excuse to refuse to work. The 
learned Magistrate has referred to some 
other faots whioh go to show that the oom¬ 
plainant treats his workmen with a oertain 
degree of consideration. But it appears 
from his evidence that the consideration 
he shows to the workmen means an addition 
to the legal dues recoveiable from them. 
No doubt it is olaimed that if these 
persons would return to work for the next 
season, he would not oharge them the dues 
of the preceding season. Bat that is a 
matter of oonoession on his part and not 
of any right of the workmen under the 
Oontraot. I do not think that, on such 
considerations, the terms of a oontraot whioh 
may not be otherwise fair, can be treated 
as fair for the purpose of determining 
whether the workmen had a lawful or 
reasonable excuse to refuse to work. There 
is no question on the present proceedings 
of the civil liability of these workmen for 
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the moneys received or for breaoh of 
contract. . Bat all breaches of contract are 
not within the scope of the Ait; I am 
satisfied, on a consideration of rhe terms 
of the contrast and the other oiroumstanoe, 

wh.ah are not in dispate, that in the present 

oase the omie-ion on the part of the 
workmen to perform the work did not render 
them liable to be dealt with under Aot AfTf 
of 185?. AIU 

I would, therefore, maki the Rule absolute 

ani set aside the order of the M iginrate 

Toe same order in the other companion ap. 

plications Nos. 126 and 127 of 19ly. 

H.j.varb J.—I oonour that the ord@r 

should be set as.de as proposed by my learned 
brother. 

The charcoal burners entered into this 
contract with the contractor ,-‘*1 bind myself 

*,0,7°* rr fr0m 111 S^Ptenbsr 

191b to 15th of June 1919. Therefore, 
you have paid me at my request in 
advance cash Rs 14. I bind mymlf to 
work for you till the amount is paid. 
The conditions of payment of your mmiey 
wh.ch .s to be paid off by working, 
that for my personal labour in preparing 
oharooal aooount will be made at the rate 
of 2 annas per beg. The money shoald 

be set off against the sum advanced In 

oase more money is taken by me as an 

advance in respect of my wages I bmd 

myself to work under you till that amount 
is pa.d off. Till all your money is paid 
off as above I bind myself to work under 
you. If owing to any oause I g ; ve up 

your work and go away, you are fully 
empowered to prooeed against me under AnO 
XIII of 1859.” The charcoal bn rnera -i t 
has been calculated and not disputed — 
would under this ooutraot earn Rs. 37 8 0 by 
10 months work with the aid of their families 
—whereas they would have to spend during 

the same period about Rs. 225 for their own 

support and that of their families. The 
contractor has been said to have made 
special arrangements for providing them 

with food and, unfortunately also, with drink 

But it would appear that the ezpeu-es 
of these items have all bsen scrupulously 
and regularly debited to their account. He 
has, however, stated that the balance which 
would, under the arrangemeut, inevitably 
be due against them at the end of each 
year oould be wiped off provided they 
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returned to work with him the following 
year. They have had accordingly to return 
to work^ for him daring the last 6 or 7 
years. Ihey have, however, on this particular 
occasion bs.n tempted ts brsak away by a 
better off jr, and the consequence has prompt¬ 
ly resulted which would in similar 
oircumstances have happened during any of 
the pas: 6 or 7 years. The balances due 
against them have not been wiped off and 
they have been directed to work as usual upon 
the same disadvantagecus terms or iu default 

to be sent to jail under the provisions of Act 
XIII of 1859. 

The oharooal burners have been described 
a* ignorant Kathodis”; and, again, as mem¬ 
bers of i he improvident and half barbarian 
tribe like the Kathodi” by the learned Magis¬ 
trate. The oonrraotor, on the other hand, 
would appear to be a well-to-do forest 
contractor. There oould be, in my opinion, no 
doubt, in these oiroumstanoes, that the rela¬ 
tions subsisting between the parties were 
each that one of the parties was in a 
position to dominate the will of the other, 
and there oould, in my opinion, also be do 
doubt whatever, upon a consideration of the 
t«rms of the contract, that the transaction 
was unconscionable, The contractor was, there¬ 
fore, bound by law to prove that the 
ointraots were not induced by undue in- 
Jenoe. No suoh proof has been pointed 
out to us, and the result must follow that 
the contracts would be liable to be avoided 
rr broken as contracts obtained by undue 
irflaenoe under seotions 16, and li/A of 
the Indian Contract Aot. If so, it could 
not, in my opinion, properly be said that the 
contracts have been broken without lawful 
or reasonable excuse. The oharooal burners 
had the lawful right to break the contracts. 
They oould Dot be said, in the oiroumstaDoes, 
to have left the contractor without reason¬ 
able excuse. They have, do doubt, been 
wilfully broken, but that would not be 
enough. They mu9t also have been broken 
without lawful or reasonable excuse as 
provided by section 2 of Aot XIII of lfc59. 

It is only in such circumstances that the 
contractor has been given a right to 
have recourse for the enforcement of his 
contracts to the Criminal Courts, and that 
has for a number of years been the view 
of Benches of this Court. 

Rule made absolute. 
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UAhlH&K ROY V. EMPEROR. 


CALCUTTA HIGH COURT. 
Criminal Revision Nj. 9b8 of 1918. 

November 22, 1918. 

Present: —Mr. Justice Riohardson and 
Jastioe Sir Syed Shtraral Hula, Kr. 
HARIHAR R()Y— Petitioner 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V oj 1898;, as. 4 (I) 
(h), 140 1 1J ia , i b , c ;, Z' 0, 528 — ’Complaint’ ' Police 
report'—Report made by Police Officer in non-coymzable 
case, whether complaint or 'Police report'—Jurisdiction 
oj Magi»trate to take cognizance Failure co examine 
complainant on oath, effect of - Irregularity. 

Tho Superintendent of Polico by a letter to the 
Deputy Commissioner mado charges of extor¬ 
tion against the petitioner who was a Police Odicer 
under suspension, and this letter was placed beloro 
a Magistrate empowered under section .no, Criminal 
Procedure Code, who issued a warrant for tlie 
arrest of tho petitioner and thereby instituted 
proceedings against him without examining tho 
Superintendent on oath: 

Held, that if tho Polico Superintendent’s letter 
was not a‘Police report'it was a ‘complaint’ w.thin 
the meaning of section (4', . I» h of the Criminal 
Procedure t.ode, and the proceedings were not liable 
to be quashed, whether tho letter was a ‘rolice report’ 
or a complaint ’ j^p o.ao, col 

If a Magistrate, duly empowered, takes cognizance 
of an offence up m complaint, but omits to examine 
the complainant on oath tho omission is no more 
than an irregularity and it does not ailoct tho .Magis¬ 
trate’s jurisdiction to try the offender, lp oi/O, col i.J 

Rule against tde decision of the Dietrioc 
Magistrate, Jalpaiguri. 

Babu ManmutUa Nath Mook*rjee (with 
him Babu Fauna Lul Chattel iee not present), 
for the Petitioner. 

Mr. Orr, for the Crown. 

JUDGMENT.—This is a Role upon the 
Distriot Magistrate of Jalpaiguri to show 
oause why the oriminal proceedings pend¬ 
ing against the petitioner under section 
3fc4 of the Penal Code, in the Court cf tie 
Deputy Magistrate of Jalpaiguri, should 
not be quashed or, in the alternative, why 
the oase should not be transferred to some 
other District for trial. 

The petitioner is a Polioe Officer. In 
June 1916 the Superintendent of Polioe, 
Jalpaiguri, by a letter addressed to the Deputy 
Commissioner, made certain charges of 
extortion against the petitioner who had 
been suspended. The letter on receipt in 
the Deputy Commissioner’s Office appears 
to have been placed before Mr. A. Majid, 
Deputy Magistrate, who issued a warrant 


for the petitioner’s arrest and thereby 
instituted the proceedings against the 
petitioner to whioh the R ile relates. 

Mr. Majid is specially empowered to take 
oognizanoe of oiTencos under seotion i 90, 
subsection (l), clauses (a) and i h ‘ of the 
Criminal Procedure Cole. The first point 
taken on the petitioner’s behalf is that 
the Superintendent’s letter is not a Police 
report within the meaning of olause (6), 
and that Mr. Maj d erred in takiog cog- 
n'Zinoe of tho case, as it appears that he 
did, under that eliuse. An offence under 
peotion 364 of the Penal Code is a 

non-ooguizablo ’ offenoe and it is argued, 
on the authority of the deoision of a Full 
B-mon of the Bombay High Court in King- 
E nperor v. Suia (I), that the expression 
Police report’ in olause (6) of seotion 
190 (l) of the Criminal Procedure Code 
does not include a report made by a 
Police Offiidr of his own motion in a 
non oogn zitcle oase. If that be so, what 
follow:-? In the dtfi lition of “complaint” 
in seotion 4 (1) (h) of the Code it is 

seated that the terra does not inolude 
'the report of a Polioe Officer.” If the 
expression “Polioe r6pcrts” is to have 
a restricted meaning, then, as the oase oited 
itselt shows, the meaning of the expression 
“report of a Polioe Offioer” must be 
similarly restrioted, so as to bring a 
report made by a Polioe Officer of his 
own motion in a non-oogniz?ble osse within 
the ddhiiition of “complaint”. Otherwise, 
suoh a report as the Polioe Superintendent’s 
letter in the present oase would be neither 
a “complaint,” nor a “Polioe report” nor 
oould it be dealt with under seotion 190 
(i) (c ) as “information reoeived from any 
person other than a "Polioe Offioer.” That 
oould not have been intended by the 
framers of the Code. It is sufficient, 
therefore, for the purposes of the present 
oase to say that if the Polioe Superin. 
tendent’s letter was not a “Polioe report,” 
it was a complaint and the Deputy 
Magistrate is empowered to take oognizanoe 
of offenoes upon complaint under seotion 
190 kl) (a). It is said that the Deputy 
Magistrate did not examine the Superinteo- 
dent on oath under the provisions of 
seotion 200 of the Criminal Prooeduro 

(1) 26 B. ICO; 3 Bom. L. R. 686. 
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Code, Bat, even on the assumption that 
the Superintendent’s letter was a complaint, 
the mere fact that he was not examined 
on oath would not, in our opinion, vitiate 
the proceedings or render them proceedings 
taken without jurisdiction. Under section 
5*9, olause (e) of the Code if a Magis- 
trate not empowered by law to take cog- 
nizanoe of an offenoe under section 190, 
sub seotinn (1), clause (a) or clause (bj 
does so erroneously but in good faith, 
.his proceedings are not to be set aside 
merely on that ground. That being expressly 
laid down if a Magistrate, duly empowered, 
takes oognizanoe of an offenoe upon oomplaint, 
but omits to examine the complainant on 
oath, the omission oan hardly be more 
than an irregularity whioh dees not affeot 
the Magistrate’s jurisdiction to try the 
offender. Ihis is the second time the 
petitioner has moved the Court to intervene 
in the proceedings against him. On the 
last occasion this question of jurisdiction 
was not raised or mentioned. Moreover, 
the Police Superintendent’s letter was 
based on information reoeived by him 

and his examination on oath would have 
been a mere formality. 

To sum up, if the Superintendent’s letter 
was a Police report” no question even of 
irregularity arises. If it was a *oomplaini” 
the petitioner has no substantial grievance. 
We are accordingly unable toaooept the con- 
tentions now put forward as disclosing any 
sufficient reason for quashing the proceedings. 

There remains the alternative prayer for 
the transfer of the case to 6ome other 
Court for trial. The petitioner, though he 
Is under suspension, is a Police Offioer. 

As a Police Officer he is subject to 
the disciplinary rules of his department 
and the lawful authoiity of the Offioers 
to whom he is subordinate. He 
complains that disciplinary orders, to whioh 
he is bound to render obedience, hamper 
him in the oonduot of his defence. Now 
it is entirely beyond our province to 
interfere with the discipline of the force 
cr the exercise by the Superior Offioer of 
Police of their lawful powers. We have 
no doubt that the observations made on 
the 23rd Aegust 1918 by the learned 
Judges who were then dealing with 
onminal matters have borne fruit and 
that the Superintendent of Police hag 
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honestly attempted to remove any oause 
of oomplaint on the petitioner’s part 
that h9 was being harshly or inconsider¬ 
ately treated. 

On the other hand, we are bound to 
satisfy ourselves that the conditions under 
whioh the petitioner is being tried do 
not impede him in his defence and for 
that purpose we must look at the matter 
not only from the point of view of the 
superior officers but also from the point 
of view of the petitioner. 

The principal order governing the peti. 
tioner’s movements appear to be an order 
of the 5th September 1918, quoted in the 
explanation submitted by the Deputy Com¬ 
missioner. By that order the Superin. 
tendent directs that the petitioner is to 
be allowed facilities for instructing bis 
legal adviser or taking such other steps 
as may be necessary for the oonduot of 
his defenoe at any time on application 
made to me.” We are 'quite prepared to 
believe that no exception oan be taken 
to the spirit in whioh that order was 
meant to be carried out. The order, 
nevertheless, seems to involve this, that 
the petitioner has to apply to the Superin. 
tendent from time to time for such facilities 
as he requires. The Superintendent may 
be quite willing to grant the facilities 
but there may be at any rate some delay 
before the petitioner’s applications are re¬ 
oeived or dealt with by him. The result 
has been to engender in the petitioner’s 
mind a feeling that his movements are 
unduly restricted and on the materials 
before us we cannot characterize his state 
of mind as entirely unreasonable. 

While, therefore, we make no reflection 
on the oonduot of the Superior Police 
Offioers, and while no one questions the 
impartiality of the Deputy Magistrate be- 
fore whom the case is now pending, we 
are of opinion that a transfer of the 
case is desirable and we direct accordingly 
that the case be transferred for trial to 
the Court of such competent Magistrate 
at Siliguri as the Deputy Commissioner of 
Darjeeling may appoint. 

Gass transferred. 
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BOMBAY HIGH COURT. 

Criminal Applications for Revision Noi - . 396 

and 397 of 1918. 

February 1 2, 1919. 

Present :—Mr. Justice Heaton and 
Mr. Justioe Shah. 

ABU HASAN —Accused — Applicant 

versus 

EMPPROR —Opposite PaRtv. 

Defence of India Consolidation Rules , 191f>, rr.2L A, 
28, 80 —Consent in writing, want of, effect oj —Consent 
authorising proceedings against one person — Initiation 
of proceeding against several persons, legality of — 
Offence not specified, effect of—Attempting to melt 
sovereigns — Proof — Presumption. 

A person cannot be convicted under the Defence 
of India Consolidation Rules of 10 ■ 5, without the 
written consent of the authority mentioned in rule 
30 of the rules to initiate proceedings against him 

The shop of accused No 1 was raided by the Police 
who found a furnace ready heated, and on it a crucible 
containing molten silver and near it a largo number 
of sovereigns in an open dish or receptacle so placed 
as to be ready for transfer to the crucible: ho was 
convicted of attempting to melt sovereigns under 
rules 21A and 28 of the Defence of India Consoli¬ 
dation Rules 1915. On revision to the High Court: 

Held, that he had been rightly convicted 

A and D wore tried and convicted of offences 
under rules 21A and 28 of the Defence of India 
Consolidation Rules, 1915. It was found that the 
consent in writing roquired by rule 30 authorised 
proceedings against A. alone and that it did not 
specify the offence for which ho was to bo tried: 

Held, (l) that D's conviction was illegal and must 
be sot aside; 

(2) that the defect in the consent did not invalidate 
the proceedings as regards A. 

Criminal application for revision against 
the order of oonviotion and sentences passed 
by the City Magistrate, Surat, confirming 
the Sessions Judge, Surat. 

Mr. Jinnah (with him Mr. A. D. Sabnis ), 
for Aooused No. 1. 

Mr. Binning (with him Mr. P. B. Shingne), 
for Aooused No. 2. 

The Qon’ble Mr. Strangman (Advooate- 
General) (with him Mr. S. S. Patkar Govern* 
ment Pleader), for the Crown. 

JUDGMENT. 

Heaton, J. — We are hearing these 
matters in revision, but, as well as the point 
of law, we have had the evidence laid 
before us. It is a prosecution under the 
Defence of India Consolidation Rules of 
1915. Under rule StflA of those rules 
it is made an offence to melt any current 
gold coin. It is urged against the accus¬ 
ed No. 1 that he attempted to melt a 


number of sovereigns, and it is oonoeded 
that if he did attempt to melt sovereign 0 , 
he is guilty under this rule together with 
another rule whioh penalizes attempts. 
It i9 provided by rule 30 that “no Court 
shall take cognizanoe of any offenoe 
punishable under the-e rules” unless oertaiu 
authorities, amongst whom is the District 
Magistrate, have by order in writing 
consented to the initiation of the proceed¬ 
ings.” We have in this case the order 
in writing whioh purports to be the con¬ 
sent to the initiation of the proceedings, 
and that document recites tha f , in the 
exercise of the authority vested in him 
by rule 30, the District Magistrate of 
Surat hereby onsents to proceedings be¬ 
ing initiated against Memo:; Abu Hasan 
of Surat in the Court of the First Class 
Magistrate of Surat. The nature of the 
proceedings is not staled in the order. 
Meraon Abu Hasan is the aooused No. 1 
in the case. After proceedings had been 
initiated against him, it transpired that 
there was another man, accused No. 2 
in the case, who, it is alleged, abstted 
the offenoe by providing the sovereigns. 
It is claimed for him that there is no 
oonpent in writing to any proceedings 
against him That, 1 think, is so. He 
might be got. at, it seems to me, at 
most in only two ways, either by enter¬ 
ing bis name in the written consent, but 
that was not done, or possibly, (I will not 
say certainly) by describing the offenoe 
in the written consent and thereafter 
showing that he was concerned in that 
particular offence. But this has not been 
done either. There is no offenoe describ¬ 
ed in the consent in writing, and the 
name cf accused No. 2 is not mentioned, 
Iherefore. it seems to me that aooused 
No. 2 must be acquitted for the reason 
that I have slated that the proceedings 
against him have not been consented to 
in writing. This is a great deal more 
than a merely technical matter. We are 
dealing with an aot which has been 
made an offenoe by oertain rules whioh 
are temporary in their nature and are 
made to meet a special emergency. It is 
specially provided that there must be con¬ 
sent in writing for the initiation of pro¬ 
ceedings. This is intended as a real safe¬ 
guard and it must be given fall effect to, 
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lotld No° 2 haPPenSd ^ tM8 ° a90 M re8ard9 

This rale about a oonsent in writing is, 
as 1 read it, intended to be an under- 

ehtn*h by the G T rDra8Dt that na one 

shall be prosecuted unless his ease has 
been eons.dered by one of the author- 
fee named. This has to be shown by a 

her 6n hit T'° g - Tb r i9 D " 

here that the oaee of aooused No 2 
reoe.yed any oonsideration whatever from 

UDhold D r rl0t . Masr,3trate - Therefore, to 
uphold his oonvietion would cause a breach 

ment ToThT"’* 8 ' V8D by the Govern 
meat. To that we cannot possibly con- 

It ie urged also that the consent in 
riting does not properly cover even the 

ever £ “J"" d °' We think ' 

ever, that it does oover his oase, beoause 

he .s named and from what happened 
contemporaneously with the grant of this 
consent there is no doubt that the natule 
of the proceedings to be initiated was 
known and understood, so that the omis- 
sion of mention of them in the document 
does not render that document inopera• 

r; t h at ra ? arda aoonsed Na - !• But X must 
sa> that the document is Very oarelesslv 

STlltonl a '‘ d * hat pr0f,er ° ara 

and attention ought to be given to these 
matters by the responsible officers 
f will now turn to the facts. It was 
P . r0Ve , d ‘c the satisfaction of the trial 

when The P C ° U j rt ° f A PP flaI B>at 
when the Police raided the shoD of 

heated ^ ** f ° nnd a farnaoe ready 

molten T ““ i* “ ° rDoibl « containing 
molten silver and near it a large number 

of sovereigns in an open dish or r-cep. 

tade so plaoed as to be ready for trans- 

fer to the crucible. It is contended that 

these faots are not established by the 

evidenoe and in particular that it is not 

shown that there was a crucible on the 

furnace with molten silver in {. v 

doubt that fact was disputed before thl 

rri "‘tr ,r 

Ti - “■*£. 

shvL in it Tnd “ h ° rD ° ib ‘ a with ®<>Uen 
np in appeal be fori 9 the^SeslTT J I' 8 
ha . re ;° rdad iD his lodgment,—‘Tt £ 

m-ttcd, that when th, shop 0 f accused 


[1919 

No. 1 was raided, a furnaoe was found 
bnrning with a oruoible on it containing 
molten Stiver.” If that circumstance was 
admitted before the Court of Appeal I 
feel no hesitation whatever in accepting 

1 ' aa a faot ' sitting here as a Court of 
Revision. The facts, therefore, are as 
stated in the judgment of the Sessions 
■lunge, and »hat those faots mean be¬ 
yond any doubt to my mind is this that 
the sovereigns were there for the purpose 
Of being me Red, and that the oruoible 
with the molten silver on it was there 

for the purpose of having those sovereigns or 
some of them plaoed in it. 


The only point that remains, then, is to 
consider whether this does araoont to an 
attempt to melt these sovereigns or some 
of them. It seems to me that it does. 
1 will fake a oase that has been referred 
to -Q.,een Emvres* v. Lvxmon (1),—it is 
stated that Sir Lawrence Jenkins desorib- 
ed an attempt in these words:—‘‘Ao attempt 

1P u- iDt . eDti0DaI Preparatory action 

which fails in its object wbioh so fails 

through circumstances independent of the 

person who seeks its accomplishment.” We 

have another view of what an attempt is 

l ; ? ? a8e of Emperor v Chandkha 

calobntJeha (2>,in which, at page 555* there 

iQ a quotation of what Mr. Jnstice Blaokbnrn 

said, that,— if the aotpal transaction has 

oommeDoed which would have ended in 

the crime, if not interrupted, there is 

clearly an attempt to oommit the crime.” 

I -. — is case comprised the 

heatiDg of the furnaoe, the placing of 

the silver in the oruoible, the placing of 
tbe oruoible with the silver in the furnaoe, 
the lapse of time required to melt the 
silver and, finally, the depositing of the 
sovereigns in the oruoible oonfainiDg the 
molten silver. The whole of this somewhat 
oompl oated, and by no means brief, 
transaction bad been accomplished except 
the final aot of putting the sovereigns into 
the molten silver in the oruoible. That, in 
my judgment, shows, and olearly shows that 
there was aD attempt to oommit this offence. 

Therefore, I think, that the aooused No. 1 was 
rightly convioted. 

(1)2 Bom L. R 2SP at p 2°6. 

(V) 20 Ind Cag. 611: 37 B. 553 atp. 555j 15 Bom. 

L.R. 564: .4 Cr. \. J. 45.. 

•Page of 37 B.— Ed. 
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Bat I think that, having regard to the 
oiroumstanoe that the melting of ooiu 
was formerly not an offence and we are 
told formerly not uncommon, and tnat it 
has been made an offenoe by speoial rules 
of a temporary character to meet a speoial 
purpose and that, so far as we know, this 
is the first case of the kind in these 
parts—oertainly the first oase that has 
oome before us—we think that the punish¬ 
ment need not be so severe as that which 
has been imposed. 

We, therefore, ohange the sentence of 
imprisonment to imprisonment for that 
period whioh the accused No. 1 has already 
undergone, and we leave the sentenoe of 
fine unchanged. 

Aooused No. 2 is aoquitted and the fine, 
if paid, must be refunded. 

Shah, J.— 1 agree. 

Order accordingly. 



Advocate H'Vh Ccu.t 
Jammu [. 1 fl^hrnlr 


PATNA fi’&B-COURT. 

Privy Cooncid Appeal No. 93 of 1918. 

May 8, 1919. 

Pretent :—Sir Dawson Miller, Kr., Chief 
Justice, and Mr. Justice Coutts. 

BItt KiSHOftE ROY— Applicant 

versus 

EMPEROR— Respondent. 

Legal Practitioners Act (XYlllof :K7 'e), 8. 13, order 
made under—Appeal to Ihs Majesty in Council, 
whether permissible—Letters Patent (Patna) els. 
8 1 to <4. 

Tho l egal Practitioners Act contains no provision 
confoiring a right of appeal to the Privy Council 
from an order passed by a High Court und*-r section 
)3 of tho Act Clauses 31 to 3 of the Letters Patent 
dealing with tho right to appeal to His Majesty in 
Council do not apply to orders passed in exorcise of 
the administrative or disciplinary powers conierred 
upon tho High Court by Letters Patent or by 
Statute, (p. 6W9, col. A p. 600, col. 1.] 

Mr. S. A. Ashgar (with him Mr. Oajendra 
Prasad, Das) t for the Applicant. 

Mr. Sultan Ahmad , Government Advocate, 
for the Crown. 

JUDGMENT. 

Miller, C. J.—This is a petition on behalf 
of Bir Kishore Rai, a Pleader practising 
ftt Puri, in the Courts subordinate to the 


Distriot Coart of Cattaok, praying for 
leave to appeal to His Majesty in Dounoil 
from an order passe i by a Fall Bench of 
this Court, under seotion 13 of the Legal 
Practitioners Act, 1879, suspending him 
from praotioe for a period of six months 
from the 7th February 1918. The oir- 
oumstanoes under whioh the p titioner was 
suspended appear from the julgment of the 
Court in the matter of E nperor v. Bir Kishore 
Rii (I). There were three oharges against 
him of accepting briefs for both sides. The 
first was a mortgage suit in whioh he ap¬ 
peared for the plaintiffs and signed the 
plaint and subsequently acoepted a vakalat- 
nama from the mortgagor, one of the de¬ 
fendant*, and filed a written statement 
admitting the claim altnough other defend¬ 
ants, transferees, were contesting it. In 
the second oase he appeared for a deoree- 
holder in an execution oase, and subsequently 
appeared fer the judgment-debtor praying 
for an order to set aside the sale obtained 
in execution. In the third oase he first 
appeared for the deoree holder in execution, 
then appeared for an adverse olaimant 
under Order XXI, rule 58, in the same 
proceedings, and when that olaim was dis¬ 
missed and the property sold, finally ap¬ 
peared for the judgment-debtor seeking to 
set aside the sale. This Court found that 
this was grossly improper oonduot in the 
discharge of bis professional duty within 
seotion i3 (6) of the Legal Practitioners Act 
and suspended him accordingly. 

We are now asked to giant a certificate 
that the case is a fit one for appeal 
to His Majesty iu Council. 

A preliminary objection has been raised 
that the Court has no jurisdiction to grant 
leave to appeal in such a oase as the 
present, as no appeal lies unless their 
Lordships should decide for special reasons 
to admit it. 

There is no provision in the Legal Prac¬ 
titioners Aot conferring a right of appeal 
from an order passed by the High Court 
under seotion 13. It is contended, however, 
that under clause 31 of the Letters Patent 
by whioh this Court is constituted an 
appeal lies to His Majesty in Council. 
That olaube provides tnat au appeal shall 
lie to His Majesty in Council in any 

(i) 45 Ind. Cae. GS4; 3 F. L. J. 390; 19 Cr. L. J. 630, 
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f^TolTa) a be,D8 fi 1 ° rimi ° a ' ^diolion 

UttUraha) any final order made in the 

unde° ,F0 th Of ° r ' 81Dal jnrisdioti °n not coming 
f. „ \ operation of olaoee 10 Ad 

r±fi the 0a -g 19 n0t OOVered by olause 

OonT t . f P r 0V es for to the High 

Court itself from the decision of a Single 

Judge, or of two or more .lodges where 

they are equally divided in opinion. There 

matter^:: staT be' of^ 
that* th” 6 ‘ °d COt letS ‘ ban Re ' bO.OOO^or 

that the judgment, decree, or order apneal 
ed from shall involve a olaim, demand or 
question respecting properly of the like 

allowed. °" ^ ^ t <£ 

or order mJd ° ther Gna ' jndgment - decree, 
on order made on appeal or otherwise as 

thirth 611 ‘ he Said High Conr t declares 
at the case is a fit one for appeal." 

e words or otherwise fts aforesaid” 

early refer to judgments, decrees or 

orders passed in the exercise of or Lna 

jurisdiction not being criminal jnrisdio.Ton 

d C , Iai3 -!f V° 27 of the Otters Patent 

Hon h the d ' fferent 0,aD8e 8 Of jnrisdic- 

Comt Th are ° 0nferred 0n the High 
Couit. They are oivil, oriminal, admiralty 

testamentary, and intestate and matrimon ii 

jurisdiction, appellate and original Th„ 

next three clauses deal with proo dure I d 

Pr a i D vv 9 r t0 , 34 , d6al With a PP-bs ,o the 

y onnoil. In my opinion, the olausee 
d al.ng with the right of appeal to His 
Majesty in Counoil were meant to be oon 
fined to the different olausee of jnrisdiolion 

t a r b a 0 ti:eTr mer d ated , aDd ^ ‘ hi ad <^ 

trative or disciplinary powers conferred 
on the Court by earlier clauses in the 
Letters Patent or by Statute. The use of 
be word jurisdiction” in clause 31 clear 
ly eeems to indicate that the appeals refer-' 
red to are appeals from judgments, deorees 
and orders passed in tbe exercise of one 

Zrrr^h ° f l the °o n8€8 of j nr 'ediction con. 
ferred by clauses 9 to 27 where the word 

jurisdiction is used. I n the n i QnDO 

ferring administrative and discinl* °° D * 

powers the word jurisdiction is nowbere'use'd 
to describe such powers. Infant, th 

!T r*," 8ns Pending from praotio! 
girrtsd by clause 8 of tbe Letters Patent 
Mb cci fined to the oases of Advocates 
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Vakils, and Attorneys. The like power in 
the oase of Pleaders is conferred only by 
Motion 13 of the Legal Praotitioners Aot, and 
P 4 no ‘ a P° wer referred to in the Letters 
. a V! p. a !*' H has been held, however, 
by the H’gh Court at Bombay that the 

right of appeal to His Majesty in Counoil 
granted by danse 39 of tbe Letters Patent 
o hat High Court (corresponding to clause 

, ,n ‘hose of this CourC did not apply 

to orders passed suspending a Vakil in the 

exercise of the disciplinary powers grant- 

ed to that Court similar to those contain- 

ed in the present clause 8 . [See 0. S. 

, v ' , Government Header (2)]. It was 

also held by the Supreme Court of 

Bombay in Morgan v. Leech (3) in 1841 

that the Charter granting an appeal from 

a judgment nr determination” did Dot 

Bpply to a rule of the Court refusing to 

strike a person off the rolls. Matters of 

this nature have generally been held to be 

the subject of speoial leave. James Minchin, 

In re (4) was a oase where the Supreme 

Court of Madras made an order dismissing 

the Master of that Court from his office 

for alleged misconduct. On appeal to Her 

Majesty in Counoil it was pointed out by 

their Lordships of the Judicial Committee 

that there was no right of appeal under 

the Charter, and that the order was not 

made in the course of a judicial proceeding. 

The olause in the Charter in question was 
as follows:— 


‘And it is our further will and pleasure 
and we do direct establish and rrdain 
that if any person or persons shall find 
him, her.or themselves Aggrieved by any 
judgment or determination of the said 
Supreme Court of Judicature at Madras 
in any oase whatsoever it shall be lawful 
for him, her or them to appeal to ns our 
heirs or successors in our or their Privy 
Counoil in such manner and under snob res¬ 
trictions and qualifications as are hereinafter 
mentioned, that is to say, in all judgments 
and determinations made by the Supreme 
Court of Judicature at Madras in any oivil 
cause the party cr parties against whom 
or to whose immediate prejudice the said... 


(2) 32 B. 106; 10 Bom- L. R. 21. 

(3) 2 M. I. A. 428; 3 Moo. P. C. 368; 1 Sar. P. C. J 
216; 18 E. R. 362. 

(4) 4 M. L A. 220; 6 Moo. P. C. 43, 18 E. R. 683. 
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determination shall be or tend may by bis 
or their humble petition to be preferred for 
that purpose to the said Court pray leave 
to appeal to us our heirs or suooessora in 
our or their Privy Counoil stating in suoh 
petition the oause or causes of suoh appeal.” 

Speoial leave was subsequently granted, 
and the appeal *as heard on the merits. 
The words “in any oivil oause” in the 
Charter quoted do not appear to me to be 
less comprehensive than the words in olause 
31 of this Court’s Letters Patent whioh 
restrict appeals te judgments, deorees or 
orders passed in the exeroise of appellate 
or original jurisdiction, su 3 h jurisdiction 
having already been defined in the preceding 
clauses, the only possible olass whioh might 
apply to the present case being that 
described as oivil jurisdiction. In Safford 
and Wheeler’s Privy Counoil Praotioe, at 
page 789, the praotioe relating to this 
olass of oases is referred to as the subject 
of speoial leiva, and there oan be little 
doubt that they have been so treated by 
the Judicial Committee for a considerable 
period. The judgment of the Bombay 
High Court in the oase of 0. S. D. v. 
Government Fleader (2), above mentioned, 
refers to three earlier oases where the High 
Courts of Calcutta and Allahabad appeared 
to have granted leave, but, as pointed out 
in that judgment, those oases are of doubtful 
authority. In one of them. Parbiti 

Oharan Chatterji, In the matter of (5), it does 
not appear from the report whether leave 
was granted and in another [Sashi Bhusan 
Sarbadhicary , In the matter of ( d)] speoial leave 
was obtained. 

In my opinion this petition should be 
refused. 

Cooits, J. — I agree. 

Application rejected. 

(5) 17 A. 499 (P. C.); 22 I. A. 193; 6 Sar. P. C. J. 
635; 8 Ind. Dec. (n. s ') 644. 

'6- 34 I. A. 41; 4 A. L. J. 34; 9 Bom. L. R 9 
(P. C ); 17 M f. J. 74; 11 C. W. N. 273: 5 C. L. J. 
130; 2 M. I.. T 1: 29 A. 95; 5 Cr L. J. 152. 


BOMBAY HIGH COURT. 

Criminal Appeal No. 436 ok 1918. 
January 10, 1919. 

Present: — Mr. Justice Heatcn and 
Mr. Justice Shall. 

HIRA GOB AR — Accosed No. 1 — 

A ppkllam' 
versus 

EMPKROR— Re-ponlenp 

Evidence Act (/ of 1972’, 8, 25, 26— Statement 

made by accused to Police Officer, admissibility oI — 
Conduct, evidence of — Statement made by Police Officer 
to complainant in presence aJ accused, admissibility of. 

Statements made to a Police Ollicer or to a com¬ 
plainant in the presence of a Police Officer are 
inadmissible in evidence under sections 25 and 26 of 
the Evidence Act [p. 603, col. 1] 

Similarly, evidence, which is substantially evidence 
of the confession of an accused person in the pre¬ 
sence of a Police Officer is inadmissible as evidence 
of conduct apart from the accompanying statements 
under section 8 of the Act. [p. 603, col. J.] 

The second explanation to section 8 of the Evidence 
Act does not apply to a statement made by a Police 
Officer to a complainant in the presence of an 
accused person, [p 603, col. J,] 

Criminal appeal from oonviction and 
sentence passed by the Second Presidency 
Magistrate, B embay. 

Mr. Muns'ni (with him Messrs. Thakoredas , 
T. Parekh and J B. Kapadia), for the Appel* 
lant. 

Mr. S. S. Patkar , Government Pleader, 
for the Crown. 

JUDGMENT. 

Shah, J. — In this oase three persons were 
oharged with house breaking at night and 
theft of property worth about Rs. 22,000, 
said to have been committed in the bun¬ 
galow of the complainant on the Walkeshwar 
Road on the 11th February last jear. 
The theft and the house-breaking alleged 
were undoubtedly oommi'ted A part of 
the property stolen was later on traced 
to one Moti Narottam residing in the 
Palanpur territory, and, as a resalt of the 
investigation that followed upon this traoing 
of the property, the present accused who 
belong to the Kaira District, were sent 
up for trial to the Second Presidency 
Magistrate. 

The property whioh has been traoed has 
been identified, and there oan be no doubt 
that the property traoed to Moti and the 
witness Shiva in toe oase formed part of 
the property stolen from the hou^e of the 
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oom plain ant. The principal evidence against 
theae three persons was the evidence of 
he w, ness Moti Narotlam. The learned 
trial Magistrate acqaitted aooased Nos 2 

oMot^i ft gronn v hat the eviden< > 0 

Of Mot, Narottam, who was undoubtedly 

^on°a 0 Tfh °t e 'f r h e9U,red itldepeDdent oorrobora- 
tion and that there was no suoh oorrobora- 

t.on in any material particulars as regards 

these two accused persons. As to the 

accused No. 1 the trial Magistrate held 

that such corroboration was afforded first 

by the close resemblance between the 

foot print of accused No. 1 and the trac- 

lable in ,h’ T k Whi ° h Wa8 fonDd 0" a 
table in the house of tho nnrn i • 

immediately after the offence, and secondly 
h y the e v ideno e of the Inspector of Police 
to theeffeot that the aooused No. 1 pointed 
out on the 5th June the house which he 

and.h ° D , tbS n ' ght0f th « offence 

with nV ar ff aSPla0e t 9 !n tbe h0QSe oonnented 
wuh the offence and accordingly convicted 

him. I he aooused No. 1 has a l 

this Court and the points in the appeal 
relate to the admissibility and sufficiency 
of the evidence relied upon by the learned 
Magistrate as corroborating the story of 

Z:cr"” ■■<* a. 
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i may mention, at the outset, that the 
general account given by the accomplice 
appears o me, as it appeared to the irial 
Magistrate, to be substantially true and 
that, under the oiroumstanoes, oorroboration 

the h the , 00Dn | eotion of accused with 
the house breaking and theft is needed 

time' si" iD th0 ° a96 th8t ab °“‘ tht 

t S h b X Oa0Opljd 8 honse in Kbetwadi’ 

that the three aooused used to stay with 
him or to visit him, and that, probabfy th J 
were ,n Bombay at the time, when tb ? 
theft was committed. But that oiroumetanoe 
does not corroborate the story of the prose- 
oution that the three aooused were oon 
corned in the theft on the night of the 
llth of February. In faot, the trial Magis. 

rate has not treated the circumstanced 

that way aa to accused Noa. 2 and q f ? 

is equally ineffective ae regards accnsed No I 

The argument in the appeal has mainly 
ranged ronnd the two circumstances which the 
tnal Magistrate has relied upon as sufficiently 
corroborating the evidence of the a 


oom pi ice aa to the oonneotion of aooused 
No. 1 with the theft. The evidenoe 

which relates to the resemblance of 

the two foot prints is net sufficient to oorro- 
borate the aooomplioe. A careful comparison 
of the foot*print with the tracing on the glass 
does not yield any better result than that 
the two foot prints may be of the same 
man. It is impossible to say with any 
pgree of confidence on a comparison of 
these prints that the mark which was observed 
on the table in the house of the ojra- 
plainant on the night of the llth was 
really the mark of the right foot of accused 
No. I. There was some argument as to 
the admissibility of the evidenoe of the 
expert examined on behalf of the proseou- 
tion to establish the identity. But it is not 
Deoessary to go into that question. Assuming 
his evidenoe to be admissible, it is clear that 
his opinion cannot be aooepted as establishing 
the identity of the appellant as the foot marks 
o not coincide with sufficient aoouraoy. 

In the oonrse of the argument it was fairly 
oonoeded by the Government Pleader that 
he could not maintain that the two marks 
were sufficiently identical, and on a com* 
parison of these two marks I have come to 
the same conclusion. The apparent resem* 
blanoe between the two marks does not 
carry the case of the prosecution any 
further than the evidenoe of the aooomplioe. 

8 to the second item of oorroboration, 
which oonsists of the evidenoe of the Inspector 
and the complainant, the question is whether 
that evidenoe is admissible. The learned 
Magistrate is of opinion that it is ad¬ 
missible. I am, however, unable to agree 
with that view. In my opinion the evidenoe 
taken as a whole shows that it is evidenoe 
of a confession of the aooused in the pre¬ 
sence of a Polioe Officer. It is true that 
in terms it purports to establish that accused 
1 o* I Pointed out the bouse and the various 
p aces oonDeoted with the offenoe aod it is 
contended that it is really evidenoe of the 
oonduot of the aooused, and that, therefore, 
it is admissible under section 8 of the 
Indian Evidenoe Aot. It ia clear from the 
evidence that the real significance of the 
oonduot arises out of the statements made 
by the accused at the time, and that the 
conduct apart from the statements made 
either expressly or impliedly by gestures by 
the aooused has very little value, The 
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meaning that was conveyed to the witnesses 
by what is contended to be the conduct of 
the aoou«ed and not his statements was 
really conveyed by the statements made at the 
time when he pointed out the various places. 
Suoh statements would clearly be inadmissible 
under sections 25 and 26 of the Indian Evi¬ 
dence Aot as they were made to the Police 
Officer or to the complainant in the presence 
of the Polioe Officer, it is oommon ground 
that no faot 1*9 deposed to as discovered in 
oonsequenoe of the information furnished by 
the aooused and that section 27 of the Indian 
Evidence Aot does net apply. I am 
unable to aoo^pt the contention urged by 
the learned Government Pleader that this 
evidenoe, which is substantially evidence 
of the confession of the aroused in the 
presence of a Polioe Officer, oan he ad¬ 
mitted as evidence of conduct, apart from 
the accompanying statements, under section 
8. It is further urged that in any oa«e the 
statements made by the Police Officer to the 
oomplainaDt in the presence of the aooused 
that he (.the aooused) was going to show 
the various plaoes connected with the theft, 
would be admissible under Explanation 2 
of seotion 8. I do not think, however, that 
Explanation 2 oan apply to the statement 
made by the Polioe Officer to the com¬ 
plainant in the presenoe of the aooused, 
first, because the oonduot, apart from the 
aooompaDying statements, is not shown to 
be relevant, and eeoondly, because under the 
oiroumstanoes suoh a statement cannot be said 
to affeot the oonduot of the aooused For the-e 
reasons I am of opinion that the evidenoe of 
the Polioe Inspector and the complainant as 
to the pointing out of the various plaoes 
by the aooused No. 1 is really evidence 
of the confession of his guilt made while 
he was in the oustody of the Polioe Officer, 
and is, therefore, inadmissible. 

In the result, therefore, we have the evi¬ 
denoe of the accomplice without any material 
oorroboration as to the oonneotion of the 
appellant with the theft and honse breaking. 
On that evidenoe the learned Magistrate 
has rightly refused to convict aooused Nos. 
2 and 3 and under the oiroumstanoes the 
aooused No. 1 also is entitled to the same 
treatment. I am of opinion that the 
evidenoe of the accomplice is insufficient to 
justify the conviction of the appellant on 
tb$ oharge of theft and hou3e breaking. 
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The conviction and sentence must be set 
aside and the appellant should be acquitted 
and disoharved. 

Hk io*, J. — I agree. Taking the evidenoe 
and oiroumstanoes in this case I think it is 
inevitable that the appellant must be ac¬ 
quitted. He is convicted of theft and, 
ap«rt from the two matters to which I 
will allude later on, the evidenoe of im¬ 
portance in the case is direoted to connect 
him not with the theft, but with the disposal 
of oer ain of the stolen property some 
time after the theft and at plaoes hundreds 
of miles away from the scene of the offence. 
The evidence of the approver Moti makes 
muoh more certain the oonneotion of himself 
and other persons with the stolen property 
than the oonneotion of the present appel¬ 
lant and those who were 00 accused as 
thieves with him. The Magistrate very 
rightly, as I think, frund it quite impossible 
to convict any of these three persons on 
the strength of Moti’s evidence. As re¬ 
gards the present appellant, however, he 
was oonvioted by rea-on of the two items 
of evideroa which my Darned brother has 
fully dealt with. 

As regards the foot-print, all I reed 
say is that after the closest examination 
and after oareful comparison of the outline 
taken on glass of the foot print found on 
the table with the foot print of the aooused 
No. 1, the present appellant, the result is 
this. The two may be impressions of the 
foot of the same person, but it is at least 
equally possible that they may be the 
impressions of the feet of different persons. 
That item of evidenoe is, therefore, absolutely 

neutral. 

As regards the other item, I entirely 
agree with my learned brother that in this 
oase what the appellant was doing was that 
he was making a confession to a Polioe 
Offioer. But the confession comprised not 
merely words but gestures, and what is 
sought to be done is, while not proving the 
words, to prove gestures and further to prove 
all that is necessary to give significance to 
those gestures. But I quite agree that 
gestures are just as much a part of a con¬ 
fession as are the words used. So that 
item of evidenoe also must be discarded. 

Therefore, I think the order of acquittal, 
as I have said in this case i9 inevitable. 

Accused acquitted. 
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PUNJAB CHIEF COURT 

Urimival Revision No. 1161 of 1918 

January 7, 1919. 

Present:— Mr Justice Wilberforoe 
EMPEROR— Prosecutor 

versus 

■ ■ ^-^^UAR ALl— Accused 

Criminal Procedure Code (Act Vof i«}«i , «„ a 
Revision—Enhancement of sentence —Vo nt ,s# *3$ ~~ 

accordance with law-Bigi Court, po oTT\fl 

l:zr men> fnr perM 

Of the C H ri’n h ia C J'pra™d U re t Co f rte e ’J. ,ade h S ° Ctioa 439 
fence, only in those case, if which" a^Tse V 0 ”' 
has been passe,1. A sentence for „ g - sentence 

undergone in the lock-up is „ ot , legal 

Case reported by the District Magistrate 
191S* ’ " h ‘ 3 N0 ' 1332 G ' of 3 ' d OMober 

N F Wall S '~ L i? i teD lnt3 ° Re y°old a and 

Delhi h T’ • ’ 6 traVfllin 8 from Simla to 

Dulhi by train, were ribbed of their articles 
The f rm9r a , bb d th0 Qight b9 «• 

ly^Otb .Toly and the latter on the night 
between lst- 2 nd Angost 1918 Th„ 8 j 

was travelling withoutt iokits in t “ell 

arrA? di ‘ oorapUinaBt!1 - Last time when 
arrested be was searched and found in 

possession, besides the articles of stolen 

Simla tl’Delh/^h ' 1 ! 1 trim 

birnla to Delhi, which apparently belonged 

to the complainants. He was charged under 

section 411, Indian Penal Code, and sentenced 

to Imprisonment for the narin^ , 

Passed by him in the look np a ' ready 
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Magistrate to imprisonment for the period 
the ihe D's r.ot Magistrate has referred 

Hu Z\ : ‘ b,i C ° nrt With a recommends 

on for hanoem Qf the flentenoeg r 

gret, however, that I am unable to take 
and ”he S nr° ^ T'^ been P 888 * 3 

Procedure P S" 

sentences. Bhngel Singh v. Crown (I) £ 

alread! n lf * S3Dten ° e { ° r a period 

I am ,h fir f rg ° ne ' 3 ",?* a J e«al sentence. 

case\ the r’• i°7 elled ‘° remand ‘ h8 

he Shill na 8 ' ™ t9 with d; rections that 

law n nil il* S aeotenoes in accordance with 
iaw upon the aroused. 

Case remanded. 

(II ftp. TV. R. Ifior Cr.; 6 Or. L, J.217, 


abr^Ir^ sentenoe '•* perfectly 
Tnete d ^ ° 0 P v;o(;ion under section 411 
instead of section 379. The thief is proved 

to have been on the trains on both nights 
on which the thefts were committed, he 
also found in possession of the two 
1st class tickets stolen besides other 
property. How oould he have nht.t J 

the 1st class tickets unless he M u 
had stolen them? They are worth nothing 
and no one would receive” them. I think 

the accused should have been sentenced to 

one year e imprisonment at l e%s t T l 
are two separate thefts which how l 8 
man is a habitual train thief. ThI „ 
must go up for enhancement of rnnishme 
JUDGMENT.—In this case the , 
has been sentenced ip two cases “by “J 


BOMBAY HIGH COURT. 

Riminal Application for Revision No. 28 

of 1919. 

_ April 7, j 919. 

Present- -Mr .Justice Heaton and 
, lnn , Mr. Jastioe Shah 

IURARJI RAGHUNATH GUJARATI- 

Accosbd—Appellant 

versus 

>*■ 4 

notes and a dispotTar, P&,d f ° r g0ods in currency 
due to him the shout* 6 ** l ° the amounfc of change 
were not worth that tbe not °’ 
gave less change 5han was it' “ iD oon8e '' ae,:Ce 

“ ff £ce of cheat! “* C ° mm!t th ’ 

such aXfssioTdoes V**® fa0fc8 al,e8ed 

admission of DOt . nec essanly amount to an 

[p ^Tcol lO ° ff6nCe With Which h * « charged. 
oonviatin** app ^ oat,on revision again9t 

=^ D ^= dbytb8,9 ‘ 0ta89 
9 S q SA ‘”T’ for the Accused. 

for the Crown GoT8rDment PI “ d9r ' 
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JUDGMENT. 

Heaton, J.—This is a oase whioh is both 
interesting and important. A oastomer 
parohased from a shopkeeper goods the 
prioe of whioh was Rs. 2-13 0 and 1)6 
tendered in payment two onrrenoy notes, 
one of Rs.2-8 0 the other of rupee one. 
The shopkeeper aooepted the notes and the 
ohange whioh apparently he ought to have 
given was annas 11 but he tendered as 
ohange only 9 anna and 3 pies, saying 
that the notes were not worth their faoe 
value and that 1 anna and 9 pies was 
charged by the shopkeeper on that aooount. 
At least that is what in substance hap¬ 
pened, though of course we oaunot be sure 
from the evidence, what were the exact 
words used. What happened exactly next 
we do not know from the evidence. But 
we know either that the customer complained 
to a Police Officer or that the Polioe Officer 
saw what had happened and intervened, 
for the two notes paid to the shopkeeper 
were attached, a Panohanama was made and 
the shopkeeper was sent before a Magistrate 
who, after taking evidence, framed a charge 
of oheating. The accused pleaded guilty to 
the oharge. He was oonvicted and sentenced 
to pay a fine of Rs. 25 and he has applied to 
this Court in revision. 

First, I will deal with the plea of 
guilty. I feel perfectly certain in my 
own mind that the aooused never intended 
by his plea of guilty to admit more than 
that the facts alleged against him were true. 
Whether on those faots he ought to be held 
to have committed the offence of cheating is 
really a question of law, as to whioh the plea 
of the aooused must be considered immaterial. 
Magistrates sometimes make mistakes of 
this kind. They think that beoause 
an aooused person admits the faots, there 
fore, he admits that he has committed 
the offence with whioh he is oharged. 
This is one of those oases in whioh the 
admission of the faots does not amount to an 
admission of the offence. Therefore, I shall 
prooeed to deal with the oase as if there were 
no plea of guilty. 

For cheating there mist b 9 deceit. In 
this oase, obviously, there was no deceit at 
all in the earlier part of the transaction. 
There was a sale of goods after the usual 
inquiry as to prioe and there was a tender 
of the pries by the purchaser. Si far 
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then, there was dearly no deceit. But it 
is said that the shopkeeper deceived when 
ha stated that the notes were not 

worth their faoe value Whether ho 
said this before or after he had 
taken the notes into his hands does 
not appear. Bat, in substanoe, it is to 
my mind perfectly dear that there was no 
deoeit at all. The customer was not 

induced to hand over the notes by any 
representation on the part of the shop¬ 
keeper that he would get ohange calculated 
on the faoe value of the notes. He handed 
the notes to the shopkeeper in the ordinary 
course of the sale and purohase transaction 
and what really happened was, that a 
dispute then arose as to the oorreot amount 
of ohaDge due to the customer. He daimed 
1 l annas calculated on the face value of 
the notes. The shopkeeper said he would 
give only 9 annas and 3 pie’, beoause 
the notes were not worth their faoe value. 
It is, as I judge it, simply a oase of a 
dispute between the shopkeeper and the 
oustomer, and in no way whatever a ca«e 
of deoeit, and certainly not a oase of 
oheating. That is the only matter that 
we have to consider. The case may 
illustrate the faot that there are economic 
and financial difficulties about these notes. 
With that we have nothing to do. We 
have merely to decide whether the present 
applicant is guilty of the offenoe of oheating, 
and, in my opinion, it is not a matter 
even of the slightest doubt — I hold that 
it is perfectly clear—‘hat he never com¬ 
mitted the offenoe of oheating in this matter 
at all. 

I think our order should be that the 
oonviotion is set aside aud that the fine, 
if paid,should be refunded. 

Shah, J.—l entirely agree. 

Order set aside. 
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has to procure it from another nh„ t0 ^ V& del,ver 7» 
victed of “transporting” petroleum 0 \ c . a . nnot be con- 
>ng of section ! 1 of the Petroleum a'cI th ® WeaD ' 

A person who takes r i«i• ’ 

petroleum in excess of thn n ’ e, 7 of a quantity of 
and is unable to pr o° t&V™* 7 a "° Wed «* U* 
a reasonable tij t0 be • ‘ ‘n, n0 ‘ C ° ntinue <°r 

quantity of which he took dewll ^ ° f the entire 
offence of baing i n possession if ^ ? 8:ui,t ^ of the 

of the quantity allowed by h v P? t . r . 0,eurn in excess 

of section 15 {aJ of the pItr^f 0 T. ^ 

Se8sio d 8° J^a^g©, 1S 1 Lya 1 [pui ^ 0 r dep , of the 
Ootober 1918. | ’ da ed the 9th 

Mr. Ram Chand, for the p Q iv 

Mr. Ohand, Pnbl o P™ e 

Respondent. Prosecutor, for the 
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Ram, doing b “ne 9s ft Toh Ga "« a 
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petroleum in oontravertinn , po ' ,se «sed 
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is oonoerned, I am 9 f° 6 . trans Porting 

conclusion of the lower Conr^° D that the 
upheld. r 0oarts °annot be 

•“* s.“ sssz 

‘beir agents Mul Chand-Khan Ch d 8 
Lyallpur. It appears that tb! Ch * nd at 
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Amatic Petroleum Company at l^ 

despatoh the goods. The 1J* * Karaohl *o 

despatched petroleum t Jl " TT* 

‘o be observed that in ‘h^fiZe^ 
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M p “ ~ 

Upon instrnotions received fromMul Chand 
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endorsed 

to the railway statio^^d^rel.Z 

prepare Ho "hold P t°h aft he ‘JS*- 1 “ DOt 

be deemed tn b„ ? tb Petitioners oan 
from Karachi to 

of the t A r :r P ° rt ’” M dtfiD6d in action 2 

b£Kr b f V?--iM 

entered mtf a fonlraot Zo ^ ? Hgin * ] ' y 
goods, and that tha purchase the 

not pass notil fh Pr ° pert * there, ' n did 

s VT- 

latter in their favour T he neTT 7 
Op to that flat* al ' lfte P efc roleom was, 

Petroleum Company ^ndThe °’ the . As ' atil3 
also with them If’ th« \ P 08863 ; 100 was 

deliver the goods to the ■ r ° 8ed t0 
latter could onlv del ^ pet 't' 0 n er s, the 
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that thn / • . et0Te aforesaid date 

or ha he r W h8d P a88ed to them 

Suppose theZ t™ 6 in their P 088 ession. 

the railway reoMpts ° f endor8iDsr 

railway station at Toba’ Tet SiifT** i°, i th8 
delivery nfth* ’ , lek s,D ? b and taken 

administration 16 ZT Z™ Z ^ 
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goodl mab euthorised them to receive the 
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mv M a r tte M f nl G . hand for tbe Crown invitee 
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CHANDOLAL RANCHHOD, In re. 

porting opium in contravention of the pro¬ 
visions of the Opium Ao v , I of 1,78. 

Iq that case the accused had eent a servant 
to bay opiam from a licensed dealer at a 
certain place an! to bring it to Madras, 
and the Court righUy held that the act 
of th s servant was the aot of the master 
and consequently convicted the latter of 
the offenoe of transporting. Ido not think 
that that judgment has any application to 
the faots of the present case. Neither the 
Asiatio Petroleum C impiny nor their agents, 
Mai Cband-Khan Chand, oan be viewed as 
the agents of the petitioners. It seems to 
m 9 that the petitioners were one pirty to 
the oontraot, and .the Asiatio Petroleum 
Company, through their agent*, were the 
other party to the contract. I am unable 
to hold that either the promisor or the 
promisee oan in this oase bo regards! as the 
agent of the other. 

On the question of possession, the matter 
seems to be simple enough. It is beyond 
dispute that the petitioners received delivnry 
of 800 gallons of kerosene oil on the 9ih May 
1918, which was in excess of the quantify 
allowed by law. The evidence adduoed by 
them that they sold 500 gallons to one 

Ram Chand at the railway station on that 
day has been disbelieved by the l)-ver 
Courts, and there is nothing to show that 
they did not continue for a reasonable time 
to be in possession of the entire quantity 
of the kerosene oil of which they undoubt¬ 
edly took delivery on the aforesaid date. 
They accordingly kept petroleum in excess 
of the quantity allowed by law, and have 
been rightly convicted of having been in 
possession of the entire quantity oovered 
by the third consignment. Mr. Ram Chand 
for the petitioners places his reliance upon 
a judgment in Swaminatha Iyer, In re (£) 
but that oase is distinguishable on the 
simple ground that there the person oon- 
oerned immediately after taking delivery 
from the Railway Company distributed the 
petroleum at the railway premises to certain 
persons for whom it was intended. Tbe 
Court aooordingly held that he did no 
"keep” within the meaning of section 15 \a) 
of the Petroleum Aot more than 500 gallons 
of petroleum for a reasonable time. Here, 
as stated above, the petitioners have failed 

(2* 39 Imd. Gas. 995; 18 Cr. L. J. 627; (1917) M* 
W. N. 720. 


to establish that they distributed any 
petroleum out of 800 gallons which they 
reoeived on the 9th May 1918. 

Accordingly. I aooept the application for 
revision so far as to set aside the convic¬ 
tions and sentences in respect of the trans¬ 
porting of petroleum. The oonviotions and 
sentences in regard to the possession of 
petroleum are maintained. The fines levied 
in oonsequence of the oonviotions whiob are 
hereby set aside must be refunded to the 
petitioners. 

Revision accepted in part. 


BOMBAY HIGH COURT. 

Criminal Applic .tion for RiViSiON No. 14 

lf .919. 

April 11, 1919. 

Present :— Mr. Justice Heaton and 
Mr JuatioeShah. 

In reCHANDULAL RANCHHOD— 

Acc i&Ei) — Applicant. 

Criminal Procedure Code (Act V of 189^, ss. 4S8, 
48 1 Maintenance, order directing payment of, to wit 
—Restitution of conjugal rights, decree Jor, effect oj. 

Where a wife obtains an order against her hus¬ 
band under section 4-8 of the Criminal Procedure 
Code and subsequently thereto the husband obtains 
a decree against the wife for restitution of conjuga 
rights, such decree determines and puts an end 
to the' order of maintenance notwithstanding the 
fact that the husband does not execute the decreo 
and continues to pay the maintenance. The wife 
in such a ease is not in a position to make an 
application under section 489 of the code. [p. 807, 

col l.J 

Criminal application for revision against 
oonviotion and eentenoe passed by tbe City 
Magistrate, 1st Class, at Ahmedabad. 

Mr. H. V. Divatia, for the Applicant. 

Mr. O. N. Thakor, for the Opponent. 

JUDGMENT, 

Heaton, J. —This is in form an application 
under section 489 of the Criminal Procedure 
Code by a wife who, in tbe year 1910, 
obtained an order under section 4b8 for 
maintenance from her husband. She asked 
for an increased allowance and that is 
granted ; and now the husband has applied 
to us in the exercise of our revisional powers. 

The facts we have to deal with are 
these: The order under seotion 4b8 was 
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nr j f. ac the apphoatioD nominallv 

under sect,o„ 489 as an application t3 e 

y the wife under section 488 The 
Magistrate should hear any further evidence 

1 7 V 7 ° ffered aDd what arguments 
hXi fr d ■ a ° d then determine, in the 

light of the oiroumstanoes at or about 

date of the application, whether the wife is 

or is not entitled to an order for maintenann« 
under section 488, and, if 8 h e i« 

amount of that maintenance should be * The 
proceedings should be returned to thn M« • 

tralefor this purpose. to the ilag, 8 . 
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Suau, J—I agree. 

Order set aside. 


CALCUTTA HIGH COURT 

Criminal Revision Nn 331 or 1919 
p , ^May b, 1910, 

Present:— Mr. Justice Walmslev and 

Petitionek 

m 4 r T . ~ Versus 

■rAIHDDI Sa B,Ka-,„p.„_ 0 

a A KT V 

439—Order ^ of ... 

of- JurisiicUon of 

Code, “vth r o a U Ua e ki„7an° y n eWcL^r' P ™ d -° 
order made without jurisdiction Whatever ’ « »« 

Marob, 1919. ' Kho,na - d »ted the 14th 

tione’r bU B " Bhushun for the Psti- 

cw 8 ?Z ndr ° Goomar ^ f0r 

Rule 1 " w^s I isfuii~ Th ( e k gr ° Dnd ° n whfoh this 
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Rule made absolute. 
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RAMAMURTfll AYYAR V. PARASARAM MANGAYACHARYULU. HI8HAMBAR NATH V. PARBATI. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1839 of 1917. 

Deoember 16, 1918. 

Pnsent: —Sir John Wallis, Kt., Chief 
Jastioe, and Mr. Jastioe Kumaraswami 

Sastri. 

V. RAMAMURTHI AYYAR and another 
— Defendants—Appellants 

versus 

PARASARAM MANGAYACHARYULU 
and others — Plaintiffs—Respondents. 
Criminal Procedure Code (Act Vo) 18989, $.s 65, 
190— Magistrate directing arrest of accused, legality 
of—Damages, suit for — Magistrate, liability of. 

A Sub-Magistrate, acting under sections 65 and 190 
of the Criminal Procedure Code in respect of a 
complaint under section 448 of the Penal Code, wont 
to a temple, where the accused were in hiding, and 
arrested them, although he had passed no final 
order on tho occurrence report which he had 
roccived the day previous: 

Held, that, independently of the occurrence report, 
tho Magistrate’s action was justified, and he was not 
liable in an action for damages 

Seoond appeal against the deoree of tha Court 
of the Additional Temporary Subordinate 
Judge, Guntur, in Appeal Suit No. 43 of 1916, 
preferred against the decree of the Court 
of the Additional District Munsif, Bapatla, 
in Original Suit No. 222 of 1914. 

PACTS appear from the judgment. 

Messrs. V. Ramesam and N. Kunjitapatam 
Ayyar, for the Appellants. — The 1st de¬ 
fendant, in making the arrest, acted in 
exercise of his powers. Under section 60, 
Criminal Procedure Code, a Magistrate can 
himself make an arrest or direct the arrest 
of a person and under section 190 (c) 
he oan take oognizanoe of an offence on 
his own knowledge or suspicion that such 
an offence had been committed. Here the 
Magistrate, on entering the temple, found 
the aooused making attempts to conceal 
themselves. They shut themselves in and 
refused to open the door. That is a 
oase of legitimate suspicion entitling the 
Magistrate to aot as be did under seotion 
190. That he was perfectly fair is evi¬ 
denced by his having enlarged the plaintiff* 
on bail immediately. When he made tho 
arrest the occurrence report was also not 
disposed of. The defendants are immune 
from oivil aotion. 

Mr. G. Rama Rao for Mr. P. Nariyana- 
moorthy , for the Rsspondents.—The sub- 
Magistrate had tho ooourrenoo report before 
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him on which he should have acted. 
There were no grounds for suspicion and 
the Magistrate shoulJ not have aoted under 
seotion 190. 

JUDGMENT. — The pleadings clearly state 
that the seoond defendant the Sab Magis¬ 
trate, was acting under sections 190 and 
65 of the Criminal Procedure Code in 
respect of a oomplaint under seotion 448 
of the Indian Penal Code, when he wont 
to the temple and found the plaintiffs 
barricading themselves inside and refusing 
to open the door, and then arrested them, 
releasing them immediately after on their 
reoognizmoe to appear to answer a oharge 
under seotion 448 of the Indian Penal 
Code. His aots and those of the 1st 
defendant, tho Inspector of Polioe, were 
perfectly legal. The Subordinat) Judge 
has mi:-read the evidence of the Sub-Magis¬ 
trate, who does not say that ho had dis¬ 
posed of the occurrence report which reached 
him on the previous day. As he has passed 
no final order on the report, it was open 
to him to take aotion upon it next day, 
and further under seotion 1 90 (1) (c) the 
faots which he saw at the temple were 
sufficient to justify him in taking action 
independently of the ooourrenoe report. We 
set aside the deoree of the Subordinate 
Judge and restore that of the Distriot 
Munsif with costs here and in the lower 
Appellate Court. 

M. C. F. 

Appeal allowed. 


PUNJAB CHIEF COURT. 
Miscellaneous First Civil Appeal No. 2271 

of 1918. 

Deoember 18, 1918. 

Present :—Mr. Justice Martineau. 

BISHAMBAR NATH— Defendant- 

Appellant 

versus 

Musa nmat PARBATI —Plaintiff - 

ReSP )NbE*T. 

Lun/tcy Act (IV of '912>, (Jh. V — Court, power o), 
to alienate portion of lunatic’s estate. 

Under Chapter V of tho Lunacy Act, where a 
manager is appointed of a lunatic’s estate it is ho 
alone who can, with tho permission of tho Court,, 
alionato any portion of it. The Court has no power 
to do so. [p. 610, col. 1.] 
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of “tirST? T fir i t appeal from the ord er 

July 19°. ad8e ' Delhi ’ da ‘ ed ‘be 26th 

TTd G T d fpr ‘ hB Appellant. 

JUDGMENT /' I ° r the Respondent. 

to ho nf \ J&gdish Rai was adjudged 

was a UB !° J nDd mind ’ aDd Bishambar Nath 

z ■•=» sr juirstf 

Rr Sz 

, 1 'r , b °t“ S.'h.'.v.s 11 ;; 

K..h h ”"“ b - “M- B»b.„w 

hoase should be sold nr n the 

StTle^r •' UdBe 6nds ’ Bi'shambar 

of the L r a“' 9 t“: n a a8 ' ng the pr °P^ 

Z tb \T^ »« ’ " P >-ed 8t SSS 
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estate has h 6re * D,aD8ger of the Wtio's 
estate has been appointed, the Oonrt has 

no power to alienate any portion of it 

with t‘he°n y the . maDager who can do so, 
with the permission of the Coort If thJ 

:r u ” 6 ‘, .Li 

it the P P ! ‘° remaiD in charge of 
of the A ? may ' ander SB °“°P 80 ( 1 ) 

one else in I"™; ^ and a PP°'°‘ -me 
one else in his place. This is in faot what 

Lste r ad SP o°f - aSked the Coort “> d °. but 
80 the 1 pa881Dg an order under seotion 
80 the lower Court has ordered the ale 

of the property, which it was not competent 

nf r 1 . nnot a 8 re © with the contention 

1 , f ° r the ree P° n dent that the order 

honld be regarded as one for the remove o 
the manager. Vttl 01 

Although the objection that the order is 

it is'l"T°i! takeD ‘ D ‘ he groQDd o of appeal 
it is one which cannot be ignored. ’ 

Holding that the lower Court’s order was 

doing so. The parties will bear their own 

Appeal accepted. 
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CALCUTTA HIGH COURT. 

Cim Rule No. 384 ok 1918. 
November 25, 1918. 
rre'ent:-- Mr. Justioe Chatterjea and 

mpvwnn a * Ja8t,oe Newbould. 
JOGENDRA NARAYAN RAY-P £t1ti0NE r 

nnn „ versus 

DURGA CHARAN GUHA THAEURTA- 

r - -, „ . Opposite Party. 

rr l Yrf-Z r° d r (A 1 V^ 1908 ^ 0 . xxxw, 

P*uperis-Inoui™ l W11 f . or l eave to in forma 

/, oS t!’ P r °^ videnCP - ad mis8ibilitj 

-lrreX^ZZn° n °' ^^^iction 

the V Cnnrf U lf m a P.P lication *0 sue in forma pauperis. 
Order XXXII l of the' CiWI U P^cedt 

Sence ed to° th ? ap P f Iican ‘ not ‘W with 

2 ". 

action a*s do not sho "’ “ cause of 

Order M, r'" ? lauSB <d> ofruIe 5 of that 
witnesses^for ,W;^° Ur ( , ° anno ': exa ” i “'’ other 
any question n l ° ( l ue8fc ^ on °f limitation or 

applicant. tl0 fp. C.ll'T]' ^ Pa " P ° ri3m ° f tb ° 

limto"; the n r „ e i f ° re ’“ C T t decidod “>o question of 
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cnnf jn i • P . th staten »ents made by the aDnli. 
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of the applicant th^flShV^ t ! 10 P au P erisra 

as being mad. ’din Rb C °'L rt set asid ® ‘he order 
P fill, col. 1J h0Ut l unsd '0t>ou. [p. 613, col 2, 

J,l a ! e r‘ n3 ! Z e order of the Subordinate 

mkal ( % ,ad ? F haran Sen (witb bim Baba 

ISUkanta Ghose), f or the Petitioner, 
tfabu Abmash Chandra Guha (with him 

B.b. « ObAo), ?h. ( o‘ p ““ 

is a Rale oa|li " g “pon 

of the °s h Pa d- y to8howoan - why an order 

mis in. Snb3rd , IDa ‘ B Jidge of Barisal dis- 

^ann l appl, °‘“>on for leave to sue as a 
pauper should uot be set aside. 


for T ^ pet ‘ tl0Der “PPb'ed in the Court below 

cove . f 8,16 fnrma averts tor re- 

learned °« Jeba “ ar pr0 P ert ?■ Tbe 

was « d Sabord ' na te Judge found that he 

on the paapBr ' but dismissed the application 

ed t rl , tha ‘ ap ° D the eride °°° adduc 
limit r 8 iamtiff, the suit was barred by 

evTd?nl' 0D d7 he J C0 artb9 l0W8 a^ ‘bat tbs 

that 8 a ^ d “ 08d by the petitioner shows 
that since 1286 B. S. neither the petitioner 




611 


Vol. LIl] INDIAN CASKS. 

JOQENDRA NARAYAN ROY V. DORGl OUARAN (iUllA. 


nor his father has ever beeu in possession 
of the property. No suoh statement was 
made by the plaintiff himself either in his 
plaint or in his examination before the 
Coart, and the learned Subordinate Judge, 
therefore, has evidently oome to that conclu¬ 
sion upon oertain statements made by some 
witnesses (on behalf of the plaintiff peti¬ 
tioner) who had been summoned for a 
different purpose, namely, for the purpose 
of proving that the plaintiff was a pauper. 

The question is whether the Court below 
was right in taking evidenoe on the point 
in an enquiry into the pauperism of the 
petitioner. 

Order XXXIII of the Civil Procedure 
Code lays down the procedure for hearing 
an application for leave to sue as a pauper. 
Hale 3 lays down what the oonteuts of 
the applioatiou should be. Kule I provides 
that where the application is in proper form 
and duly presented, the Court may, if it 
thinks tit, examiue the applicant or his 
agent, when the applicant is allowed to 
appear by agent, regarding the merits of 
the olaim and the property of tne applicant. 
Hale 5 lays down the grounds upon wnioh 

the Court shall rejeot an application for 

• • 

permission to sue as a pauper, and one 
of the grounds, olaase ( d), is "where his 
allegations do not show a oause of aotion.” 
Hale 6 says that when the Court sees 
no reason to rejeot the application on any 
of the grounds stated in rule 5, it shall 
hx a day (of whioh at least ten days’ 
dear notioe shall be given to the opposite 
party and the Government Pleader) for 
receiving suoh evidenoe as the applicant 
may adduce in proof of his pauperism, 
and for hearing any evidenoe whioli may 
be adduoed in disproof thereof. Hule 7 
says that on the day so hxed or as soon 
thereafter as may be convenient, the 
Court shall examiue tne witnesses {it any) 
produced by either party and may examine 
the applicant or his agent and shall make a 
memorandum of the substance of their evi¬ 
dence. The provisions.of rules 5 and 7 of 
Order XXXlil correspond to sections 405, 
407 and.410 of Act XIV of 

There has been some difference of 
judioial opinion with regard to the exaot 
soope of an inquiry under rules 5 to 7, 
or the corresponding seotions of the earlier 
Codes, In some oases it has been laid 


down that tho Court cannot g) into any 
question as to the merits of the case; while a 
contrary view appears to have been taken in 
some other oases. In some other oases 
again it has b&en hold that a Court is 
not oonfined merely to the statements 
contained in the plaint, but also can look 
into the statements made by the applicant 
who may be examined by the Court, 
and the Court, therefore, oan look into 
tho merits of the oasa in so fai as they 
appear upon the plaint and the statements 
of the petitioner. 

Rule 4 expressly gives power to the 
Court to examine the applicant regarding 
the merits of the claim and the property 
of the applicant, so that there is no 
doubt that the applicant himself oan be 
examine! not only with reference to the 
question of his pauperism but also with 
reference to the merits of the olaim. If the 
application is to be decided merely upon a 
consideration of the statements made in the 
plaint, it would be wholly unnecessary to 
examine the applicant on the merits of hia 
olaim. 

We think, therefore, that the Court may 
not only consider the statements made iu 
the plaint but also the state neats made in 
his examination by the applicant before the 
Court, in determining whether his allegations 
do not show a oause of action as laid down 
in clause (d) of rale 5 of Order X£XfII. 
Bat we think the Court oanaot examine 
other witnesses for deciding the question 
of limitation or auy question other than the 
pauperism of the applicant. 

Turning to the decided cases on the peint, we 
find that in the oase of Gunga Doss Adhiharee t 
In the mitter of (I), where the Court belowhad 
disallowed the application on the ground 
that a Will under whioh the applicant 
claimed had already beea oonstrued by the 
High Court in a previous suit against him, and 
that he had, therefore, no rights to sue, this 
Court (L. S. Jackson and D. N. Mitter, JJ.) 
held that it was competent to the Court to 
take into consideration the construction of 
the Will on whioh the applicant relied. 
The learned Jadges observed that where 
the grounds stated in seotion 304 appear, 
the Court is bound to refuse an application 
to sue as a pauper, but if the Court does 


(1) 14 vV. R. 231; 11 B. L. R. App. 23 wti. 
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not see reason to refuse the applioation. 

heL;n° D ^ ' iberty to a da y for 

heanng evidence to be adduced on either 
8 'de upon the question of pauperism, and 
npon such further hearing if the opposite 

Pa ty should bring to the notioe of the 
Court any grounds upon which the Court 
would be bound to refuse the application, 
ould be at the discretion of the Court 
upon being so informed to refute leave 

On the other hand, in the oase of Parhash 

wh V ' Du * r “ t \ 0 < hq (2) it was held that 
Tuesti “ f, °. rd,Date Jadge had decided the 

^on of\°n m ? a r-'° Dn0t Qp0D the examina. 
Con of the petitioner bat upon that of other 

witnesses summoned for a different purpose, 

be exceeded his jurisdiction. 

of th;» n p arl r T B 0n the 0ri « inal Side 
of this Court, the defendant proposed to 

»how by exam,nation of the plaintiff that 

on the facts stated in the petition, there 

was no oause of action. Macpherson, J 

allowed the plaintiff to be examined with 

a view to show that on her own evidence, 
she had no cause of action. She was according! 
ly examined but her evidence did not 
show that she had no cause of action, 
it was then proposed to show it by oalling 
other witnesses but Macpherson, J„ refused 

‘ 0 ,, a , 0W t ' r 13 - The ° ase of Ouu 0 a Dass 
Adhikaree, In the matter of (l) appears to 

have been oited in argument on behalf of the 
defendant [see Tarramonty Dabee v. hurro 
Mohun Ohatterjee (d) 

The decisions in the oases Debu Das v 

Gaoal nl , D “" 0heUq (4) and 

Qopal Ohandra Neogy v. Bigoo Mistry (5) 

affirm the proposition that it is not open 

Lo °th“ rt ’ 8 - f a p ^ 1 ; m,Dar y st aga. to enter 
into the merits of the suit. 

. t ? 10 * 8arued Judges meant to lay down 
that the Court cannot go into the merits 
of the cla.m so far as they appear from 
the allegations in the plaint, and the 
statements made by the applicant in his 
examination, it woold be opposed to the 
express provisions of sections 4U6 and 40 J of 
the Code But we do not think that that was 

•Ttha *TT b : le , i T d Jadges ob ^ved: 
if the Subordinate Judge had oonfined his 


enquiry to the allegation as made in the 
plaint, and if he said that these alle¬ 
gations do not show a right to sue, it is 
extremely doubtful whether this Court could 
interfere with his order.” It doss not 
appear that the applicant was examined 
In those oases. In the first, the Court 
below had deoided the question of the 
rights of the parties, and not whether the 
allegations showed a right to sue, and in the 
seoond, the Court below dismissed the appli¬ 
cation upon a oonstruotion of a Will. The 
learned Judges (Chose and Pratt, J J.) held 

that the Court oonld not oonstrne the Will at 
that stage. 

In the Madras High Court in one of 

e earlier ease?, Koha Ranganayika Ammal 

v. Koka Venkatachellipati Nayudu (6), 

turner C J„ and Kindersley, J., held that 

the Code does not authorise the rejection 

of an application for leave to sue in forma 

pluperts for want of merits, when the 

applicant is found to bs a pauper and his 

allegations disclose a right to sue. and 

that when an applioation for leave to sue 

m forma pauperis is made, the Court should 

not go into evidence as to the merits of 

^ o aim. A different view, however, was 

taxen in a later oase [Vijendra Tirtha 

Swami v. Sudhindta Tirtha Swami (7)], 

where Subramania Ayyar, J„ held that 

the Court below had not acted illegally 

m taking evidence and going into the 

questions whether the plaintiff’s claim was 

res judicata and whether it was barred by 
limitation. 

. la ,, An !i r !' >amv - Alwar Manikkam (8) Sir 
Arnold White, C. J , held that under 

section 407 the applicant must make out 
that he has a subsisting cause of aotion 
apable of e.-foroement. In that oase the 
Court below dismissed the applioation on 
the ground that the applicant on the face of 
the plaint did not appear to have aright 
o 8U0 i though this was done at the hearing 
an er seotion 409. In another oase in the 
same volume [Sankararama Ayyar v. 
bubramania Ayyar (9)] White, C. J., held 

if 8 ,,^ 0ar . fc 19 not b° an c! to give leave 

toe allegations made by the petitioner 


(2) -25 W. H. 74. 

I3» 11 B. L. R Ann 23 
(4) 2 C. W. N. 474, 

(o) 8 C. \V. N. 70. 


It! , 4 o£ 3 3 1 Ind Dec (»■ »•> M81. 

(s! \7 M 3? ! M - U '■ W3; 6 Ind - Dec - I*- 

[9) 27 M. 120. 


) 842 , 
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are snob that, if true, they would show 
a good oau90 of action. In a still later 
ease, a Full Benoh of that Court held that 
“the investigation contemplated under seotion 
409 of the Civil Procedure Code, where a 
day is fixed for hearing an application for 
leave to sue in forma pauperis, must be 
oonfined to the question of the applicant’s 
pauperism. No evidenoe as to the merits 
of the case can be gone into in suoh an 
investigation” [see Rathnam Piliii v. Pappa 
Pillai (10)]. This was followed in the case 
of San^araramier v. Subramania Aiyar (11), 
in whioh the learned Judges (Subramania 
Ayyar and Boddam, JJ.) held that the 
evidence referred to in section 409 of the 
Civil Procedure Code is oonfined to evidenoe 
in proof or disproof of the pauperism of 
the applicant, and does not include evidenoe 
as to the merits of the oase, and the 
deoision of White, C. J., in Sankararama 
Ayyor v. Subramania Ayyar (9) was over 
ruled. In the latest Madras oase, Oorindasamt 
Pillay v. Municipal Council, Kumbakonam 

(12), it has been held that Order XXXII(, 
rule 5 ((J), applies only to oases where 
the allegations of the petitioner not 
show a cause of aotion, and that this should 
appear dearly upon the faoe of the petition. 
In that oase, the applicant does not appaar to 
have been examined. 

Some stress was laid on behalf of the 
opposite party on a passage in the 
judgment of a Full Benoh of the Allahabad 
High Court in the oase of Chattarpal 
Singh v. Raja Ram (13), in whioh the learned 
Judges held that the terms of feotion 407 
(c) must not be read as limiting the Court’s 
discretion to merely ascertaining whether 
the right to sue arose within its jurisdiction, 
hut have a more extended meaning, namely, 

' that an applicant must make out that he 
had a good subsisting cause of aotion capable 
of enforcement in Court and calling for an 
answer and cot barred by the law of limita¬ 
tion or any other law.” Bat we do not think 
that it was intended to lay down that evi¬ 
denoe is to be gone into on suoh points, as 
the learned Judges in an earlier passage 
said that it was competent for the Subordi- 

(10) 13 M. L. J.292 (P. B.». 

(11) 13 M. L. J. 425. 

(12) 46 Ind. Caa. 95; 41 M. 620; 34 M. L. J. 399. 

(13) 7 A. 661 (P. B.); A. W. N. (1885) 166; 4 Ind. 
Pec. (n. *.) 854. 


into Judge to rajeot the applicant's petition 
on the ground that, as from his petition and 
his examination his cause of aotion was 
shown to have arisen beyond the period of 
limitation allowed by law for instituting the 
suit, his allegations did rot show a right to 
sue The passage qu )ted from the judgment of 
the Full B?ncb was followed with approval 
in a latter Allahabad o ise, Kam-akh Nath 
v. Sunlar Nath ( 1 4), whore it was hold that 
the Court was notoonfioed merely to the 
allegations ontaiaed in the plaint but that it 
was open to the Court to examine the appli¬ 
cant and take the statements in his examina¬ 
tion in determining whether the applicant had 
a cause of aotion The same passage was 
also quoted with approval by Jardine, J , in 
Dulari v. Vallabhs Pragji (15). In that 
oase it appears the action was not maintainable 
upon the allegations made in the plaint it¬ 
self 

The latest oase in o ir C»urt is that of 
Nuir ib Bahadur of Murshidabal v. Harish 
Ciial i ichir ei (Id , in which Meokerjee 
and Sharfuddin, J J , after referring to the 
oases on the poin , hel 1 that bof ire an applioa. 
tion for leave to sue in forma pauperis is 
granted, it is the duty of the Court to satis¬ 
fy itself that the allegations of the petitioner 
do show a cause of action, and that the alle¬ 
gations are not only those made in the plaint 
but also those made in the examination of the 
applicant before the Court. We have already 
expressed our opinion that the Court may 
not only look into the allegations made in the 
plaint bat also into the statements made in 
the examination of the applicant. The evi¬ 
dence, however, to bo taken under rule 7 is 
oonfined to the evidenoe whioh may bj ad¬ 
duced by the applicant in proof of his pauper¬ 
ism, and any evidenoe whioh may ha adduc¬ 
ed in disproof thereof as lail down in rule 6. 

We are aoosrdingly of opinion that the 
Court, in an enquiry under Order XXXtll of 
the Code, cannot take evidence (aocapt the 
evidenoe of the applicant himself) on the 
merits of the claim. The learned Subordi¬ 
nate Judge having decided the question of 
limitation, not upon the allegations made in 
the plaint nor upon the statements made by 

the applicant in his examination, but upon 

(14) 20 A. 299 A. W. N. (1893) 36; 9 Ind. Doc. 
(N. S.: 552. 

(15) 13 B. 126; 13 Ind. Jur. 265; 7 Ind. Dec. (n. 9.) 
81- 

(16) 11 Ind. Cas. 55; 13 C. L. J. 693. 
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ztr s based npon a ° •»■»■»«» o f *• 

the witnesses who were summoned for the 

purpose of provng the panperism of the ap. 

p licanf, his order must be set aside. 

The resnlt is that the Rule is made absolnte. 

The ease will go back to the Court 
below in order that the petitioner may be 
allowed to proceed with the suit as a pauper 

6 .d?nVtWh ‘ h “ a ' ready ° ome ‘o the 
ending that he is a pauper. 

‘ he petitioner will be entitled to oosts. 

Rule made absolute. 
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madras high court. 

Appeal against Order No. 68 of 1918 
November 20, 1918. 

Present: -Mr. Justice Sadasiva Aiyar 

at tt^t ^ r * du8tl0e Spenoer. 

SASTRr l ?TT LAKSflM[ NaRa SIMHA 
oASTRULU AMD OTHERS—DEFENDANT No l’s 

Leoal Representatives—Respondent/ 

Nos. 8 to 10—Appellai>ts 
_ versus 

VENKATA NARASAMMA-Plaintipe- 

Hbtitioner—Respondent 
Civil Procedure Code (Act V of ] 90S) n Yytt 

ZZTZZr ;, T nature ^ 

Option on P Jre of ZZL^ZZJnZti ~ 
V* secmd a ppeal — Hindu, Law-ParuZZl 
decree for, against father-De?th of Zf! T"" 
position of. 0J J atf ier-Sons, 

patedby a t^Z’coTZt r°af ttrtition — 
defendant died. The plaintiff filed at applLttn for 
inging his representatives onto the record for 
the appom ment of a Commissioner to S'the 
properties into six shares, and for delivery of ont 
such share to herself. The District Tni« k , e 
.defendants Nos 8 to 10 L to the r-fi br ° Ught 

defendant’s legal representatives, but treated the 
: ?* her P m {f rs as Payers in execution and tranSfer^l 

. 0 )°thafc aa°the* Cudd^ah^District Cmmt°h 

srst ‘s.,.v .“.rf ■£ 

sr'X-f^x. “i* r as ™ « 

, North Arcot was illegal, [p. 6 15, coL U Court of 
(2) that the plaintiff’s application wo 
stance not an application for execution 1 7* m Sub * 
cation in the suit to pass a final decree. [p fiie.Vol.'i.] 


tivel of „ d„ PP a 10n .‘° bn " g the Ie ^' “presents. 

bv a ii, p ! SI?d -r rt7 on t0 the ““rd granted 

thereto on C tL rfc Wltho , ufc objection being taken 

at the ° f liraita «on, an objection 

having he tha ? abatGd the application not 

cannot Pn w 7, ltbin fcho Prescribed period, 
cannot be entertained in second appeal, [p. eis) 

Ilindn^of? pr f m, * nai 7 decree is passed against a 

aeainst 1 *° F partlt,on * 1#t 13 presumably passed 

afd binds T f 8 repre ! OTti ^ his ’"‘divided family 
r “ d 0D hia death the plaintiff 

_ entitled to add his sons as his legal represen. 

deemed ^Vbe 11 ? Pf !‘ tieS Wh ° S0 namos ebould be 

- * 1 * zszt. 

SpAstXZXSi,- £ = 

Pn „ PP p' 1 a » ain st the order of the Dietriot 

nf 1 Qi« Cn - dd n Pab .’ 1D E * eoatioD p e‘ R '»n No. 35 
f xx A- ,D 9 r,g,nal Sa, 't No. 3 of 1903. 

Mr' Aimr ' f ° r tbe A PPellbnte. 

entA S ’ Suhamanm Ai « ar < tor the Respond- 

10 J ftt? GMEN T'T The ‘lotondants Nos. 8 to 
10 ( the sons of the deceased 1st defendant) 

dInre h 7 PPe aD 8 - before n8 ' A Preliminary 

decree for partition of the B Schedule 

Pndd t,e p Wi * S L pa89ed by ‘ he District Court, 
7 ddapah ; Plaintiff's favour against 

J 9 , 1 ' defendant m 1904. The 1st de- 
fendant died in Jannary or February 1914. 
he plamtiff filed the present petition on 

c Ln e ° em , b : r 1916 fn the for ” of a n exe- 
out,on petition and she filed it in the 

Distrust Court of Cnddapah praying for tbe 

defendants Nos 8 to in u k u 8 
thfi ronnrri o to | U being brought on 

the record as the 1st defendant’s legal 
representatives, for the appointment of a 

nerrtC;7 Der to k divide the B Sohedole pro- 

cuoh shltto ^r 8 ™ 8 aDd deli76ry ° f O' 18 

f ^ he . D ‘! tr,ofc Court has brought the de- 

m de n fe 8 nd ° S 'f- 8 f° \° ° D tbe ™>ord as the 
rlpnfl , dants Ie « aI representatives (evi- 

them y f b Trr n ° •W**™ ^ taken by 
other ° 0ar8e) - Bat i4 Seated ‘he 

tr _* P ^ y fi r3 B9 prayers in execution and 

DistSconrt 6 eXe ° ati ° n ‘° ‘ b6 N ° rtb W 

The appellants oontend before us that, 
beetT A ' ;~ The appel,anta not bkving 

been made parties to the suit cannot be pro- 
oeeded against in execution. 

t °T n \u°- 3 T The Coart Mow erred in 

executfon aPPl,0ation aa a Proceeding in 
around No. 4.-The legal representatives of 
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the deceased not having' been brought on 
the record within the time limited by law the 
District Judge ought to have held the suit as 
against him had abated. 

Ground No. 6.—The lower Court has failed 
to note that the High Court expressly treated 
the deoree as a preliminary decree to be 
followed up by a final deoree, which alone is 
capable of execution. 

Ground No. 8.—The Distriot Judge ought 
to have held that the application was barred 
by limitation. 

Ground No. 10.—The Court below bad no 
jurisdiction to transfer the deoree for exe¬ 
cution to the Distriot Court of North Aroot. 

So far as grounds Nos. 3, 6 and 10 are 
concerned, the appellants’ contentions arc sus¬ 
tainable and the order of the Distriot Judge 
of Cuddapah transferring execution to the 
Distriot Court of North Aroot must be and 
is set aside. It must be admitted that 
the judgment of the High Court in A.A. 
0. No. 252 of 1912 is not quite dear on 
the question whether the Distriot Court of 
North Aroot had exolusive jurisdiction over 
the further proceedings in the suit but 
that judgment, in our opinion, did not 
intend to deprive the Cuddapah Distriot 
Court of its undoubted jurisdiction under the 
law to oontinue the further trial of the 
suit, which must be considered as pending in 
that Court till a final dtoree is passed in the 
suit. 

Ground No. 8 is unsustainable, as the petition 
is in substance not an execution petition but 
an application in a suit to pass a final deoree 
*and as suoh is not affected by the bar 
of limitation. Too great a stress should not 
be laid on the form of the petition. 

As regards ground No. 4, the contention 
that the suit had abated by an application 
not having been made within six months 
of the 1st defendant’s death was not raised 
or argued in the lower Court and the 
defendants Nos. 8 to 10, the appellants, were 
brought on the reoord of the snit without 
such an objection having been raised on 
their part. It is too late to raise the 
objection now and even if it is not too 
late, the plaintiff having filed a similar 
application (to bring on the reoord the legal 
representatives of the 1st defendant) in 
Maroh 1915 in the North Aroot Distriot 
Court and it appearing to us that the 
judgment of this Court in the previous 


proceeding between these same parties 
might have misled the plaintiff into the 
impression that applications as in execution 
proceedings oould be taken by her onoe in 
three yesrs and that they may be made 
to the Distriot Court of North Arcot, we 
consider that the delay in filing the present 
application in the Distriot Court of Cud- 
dapah to bring in the defendants Nos. S 
to 10 as the legal representatives of the 
1st defendant might be excused and we 
excuse it accordingly. 

As regards ground No. 2 when a preliminary 
deoree is passed against a Hindu father for 
partition, it is presumably passed against 
him as representing his undivided family 
and binds his sons, and on his death the 
plaintiff is entitled to add his sons as his 
legal representatives or even as parties 
whose names should be deemed to be already 
on the records as represented by their father 
till his death and which names are merely 
sought to be insoiibed on the records opeidy 
after his death. [See also Him Lai Sahu v. 
Parmeshar Rai (1).] 

In the result we modify the lower Court’s 
order by setting aside the direction trans¬ 
ferring the deoree for execution to the 
North Aroot District Court and direot the 
Cuddapah Distriot Court to treat the ap¬ 
plication of the plaintiff, not as one in 
execution but as one in the pending suit 
itself, to pass a final deoree after appoint¬ 
ment of a Commissioner, <feo., and to pass 
fresh orders accordingly. We need not say 
that the commissioner appointed under Order 
XXYI, rule 14, may be a resident within the 
jurisdiction of the North Aroot Distriot Court 
if the Distriot Court of Cuddapah thinks 
it desirable or convenient to appoint suoh a 
person. 

There will be no order as to the costs of this 
appeal. 

M.C.P. 

Decree modified. 

(1) 21 A. 356 A. W. N. (1899) 100; 9 Ind. Doc. 
(n. b.) 936. 
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DPENDRA NATH BISWAS V. SHIB KOMABI DEM. 

CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1939 

of 1916. 

December 13, 1918. 
refent: T^ r. Jnatioe N. R. Chatterjea 
UPPVnRi • Ia5,t,oe Newbcmld, 

UPENDRA NATH BISWAS and others- 
l)kpem)ant3—Appellants 

tarsus 

SSsSvS=^3 

and Wards Act mil „/>wj r t~ a ^^ n > 

executed by guardian nr TT.nri ^’ ) ~~^ ort 9 , ^e 

a/court, ZrJzzfZnizT wi,kout 
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When a testator says in his Will *w *1 
of a sale are to bo applied in a , • 1 , tbe proceeds 

He practically points out very K/ncM " ^T’ 

property is not to be mort^n * k 7 that tho 
that it is not to be mn-T *’ more especially 

interest, which must al^? &t a » h of 

to the estate, [p. 617, col 2 , noce8san, y he injurious 

imp,i0d on 

has no pon-or to lh!; rOPerty ' the . eTOCator 

sanction of the Court"’ohf • p !j opei ] fc y without tho 
sub-section (2) of Z P° a I ned U ? der section 90, 
Act. [p. 6l7, coi 1 ] FObate and Administration 

ZoidZnof: ^ appointed 

the Guardiaus and Wards \ t l ° ^ nmd - v under 
control of the Court and ’ C ° meS Under the 
powers of a karta in mortgagi-LTh^ 0 ** GXeroise the 
property, [p. 6is, C ols. 1 & f] ° ^ F member ’ 8 

ti w’h.X'kS ?X% r - j nn, Ash °°‘° Sh Matterjee, 
v. Nemye Chand J/ondui, ’ 

•frtftxvt sr,’oVt »»*• 

P. C. J. 483, distinguished. ? W ' N ‘ 6S1; 8 Sar * 

executes a mortgage ^ behldf oTthe"^ bj r ° Urfc 

obtaining any sanction from the CouT "*??? 
appointed him guardian the ml, .which 

binding on the minor, and the latter carfhT u° b 
held liable only if it i s shown that thp° 1,6 oquitabl 7 
portion of it was actually applied for ^ °r a “ 7 
the minor, [p. 618. col Vp 6* col 11° ben6fit ° f 

A testator by his Will gave awav all hi» 
to his sons, defendants Nos 1 tn n 7 ! 13 P ro P°rties 
two elder sons defendants N™ and 1 W^ted his 
of his Will and guardian” J *** *’ execut °rs 
defendants Nos. 3 to 6 The^ViU wr°i b ^?^ hers » 
expressly impose any restriction on 7h« ,0h d,d DOt 
power to mortgage, stated fhof ?» fcbe exeoQ tors’ 
debts the interest payable wher ^ testator had 
income of his property and that th 6 °? eiCeeded the 
tors should relieve him fro* S e execQ - 

by granting permanent eeTdemtt 
pertain properties specified in the Will. Vter the 


1 Tnd2° f took l . he ° c Iec “ tor ». defendants Nos. 

% “,rr.r “: 

ors to the estate of their father and also as cer . 

Held " n \^' h Q A u f their minor brothers: 
because hi ™ W0W not ,iable ™rely 
anL nL faTl 9 gag6 WaS 0XeCQted the defend- 
guardians of H * S executors an d as certificated 
held liahle f , h ! “; nors - bllt that tbe latter could be 

6 ,r "r, p r ed f ° r the,r benoati ^ 6i8 ' “i. d. p. 

there wa^C’T 8 - !° gard to tho torm3 ° f th ° Will, 
toZZLlZ *^ ra, nt on the powers of the erecntors 

of the Court properties and that, as no permission 

Probate and ah • 8 ° Ct '° n H0 > sub - 8 «tt°o OH, of the 
mortell.„L 1 ,l Ad,n ‘ I " S at,0n Act was obtained for 
” S" g lhe fopert.es, the defendants Nos. I and 
^ha d ( .nopower i t 0 2 mortgage as erecutors under the 

ot'? v/r/'r v Tarr ^rn Koonioo 
an( i k- ni ' M,s ^ note ; Bonrke A 0. C. 48 

a 1%T* v ■ Kri,to Chum 

P..L 6,5 » relied on. 

padhya , 8 C W N C ? handra Qang0m 

•j | .i , \ v * 3h2 » distinguished. 

position off! Vf <l ? te ° f tb ° ,non gago the real 

the defen I- inf ( >j endants ^ os * an d 2 in relation to 

“e e r " g ' a a ^Vot° S th I 10 / "' aS tb8t °^ uar di ft ns and 
o • «and not that of executors, [p 617, col. »,] 

7n ? PIpea ‘ a ? a,Dst fch ® decree of the Ontriot 
• fire. Nadia, dated the 24th of May 1916, 

affi m,„g that of the Bnbrrdioate Jadge of 
19L5 dl ' dated the 30th of JaDnar y 

^PpelUnf refldra ^ t0T the 

Reside^r^ 3 KUmar th8 

JUDGMENT.-This appeal arises out 
Of a su.t apon mortgage-bond executed 

/rJ°J r\ N ° 9 - 1 and 2 selves a 8 

exeojtorg to the estate of their ftther an I 
^ oertifioited guardians of their four minor 
others, the defendants Nos. 3 to 6. The 
8 a»t has been decreed by b^th the Courts 
be o* against the defendants, and defend- 

Court N ° 8, 3 t0 6 have a PP 9aled to this 

It is contended on behalf of defendants 
Nos. 3 to 6 that they were minors at the 
oate of the mortgage bond, that defendants 
os. and 2 who had obtained a certificate 
of guardianship did not obtain sanction of 
the Court for rhe mortgage and that, there- 

them the m ° rtfira8:e was nofc binding upon 

Before dealing with this contention, we 
have to consider the powers of the defend- 
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ants Nos. 1 and 2 under the Will, as they 


017 


till VO A« VOI * — -- 

e*eonted the mortgage hint not only as 
certificated guardians of the minors, bat also 
as executors. By the Will it was nrovHed 
that all the brothers would be entitle! 
to what remained after performing the 
obsequial O 3 r 3 mooy ” Tne tw » elder 
brothers (the defendants Nos. I and 2) were 
appointed guardian* of the minors, an 
they were directed to manage the estate 

during the minority of the younger brothers 
and were given the power of transferring 
the two Mahals speoifiel in the Will for 
paying debts. The mortgige was execut¬ 
ed 10 years after the death of the 
testator, and bsfora the date of the mortgige 
the defendants N is. I and *2 had taken a 
certificate of guardianship in respect of the 
property of the minor*, thus treating the 
estate to have been absolutely vested in 
th 9 brothers. We think that in these circum¬ 
stances the real position of the defendants 
Nos. 1 and 2 at the d ate of the mortgage 
wa 9 that of guardians and manager? an 
not that of executors. Bat even assum ing 
that the position was that of executors, 
we are of opinion that the Will imposed a 
restriction on their power t? mortgage. 
Under seotion 90. subsection (2) of the 
Probate and Administration Aot, the 
power of an executor to dispose of immove- 
able property vested in him is su jeo 
to any restriction which may b9 impose 
in this behalf by the Will appointing him, 
unless Probate has been granted to him 
and the Coart which granted the l rebate 
permits him by an order in writing, not- 
withstanding the restriati n\ to impose o 
any immoveable property specific ,n ® 
order in a manner permitted by t ie < er# 

In the seoor.d paragraph of tho 1 10 

executors were authorised tn grant a P 0rm ^ 
nent settlement of or sell t vo * a ia s 
specified in the Will for the purpose of 
liquidating the testator’s debts. i here n 
no expres* restriction on their puwer to 
moitgago f hot the restriction nee 
express and the question is whet er avmg 
regard to the terms of the Will there was 

my implied restriction on the P°’ ver ° 

the executors to m irtgage the property. 

testator in the second pirig’ipa o ' 
Will states that he had deb-.s amcuntiug 
to about Ri. 9.000, that the annual interss, 
payable thereon exceeded the inccrae 


Lis property, that there was little means of 
paying olf the dshts an! that, therefore, 
the executors should “ save him from the 
8 in of debt ” hy granting some perma¬ 
nent settlement of or hy sale of the two 

Mahals specified in the Will. 

It is o’ear, therefore, that the intention 
of the testator was that his debts should 
bs paid off by sale of tho two Mahals, so 
that the remaining portion of the estate 
might be saved and that he might be 
saved from the "sin of debt” It cannot 
be contended in the circumstances that 
the intenticn of the testator was that the 
debt, which was suoh a large sum v Re- UJ, 
was to he paid off by another mortgage- 
debt the existence of whioh would te 
equally injurious. It maybe mentioned that 
the mortgage bond in suit provided tor 
interest at the rate of Rs. 14-4 0 per annum 

with half yearly rests. 

Sir Bernes Peacock in the case ot 
Sreemntty Veeno Moyee v. Tar radium Koondoo 
Chowdry (1). after referring to the c\se 
of llaldenby v. Spffforth >2) in which it was 
laid down "that a trust to make sale or 
dispose oP the testator’s real estates, does 
not authorise a mortgage, there appearing 
an intention on the part of the testator 
that the whole estate should be converted 
observed: "In the pi esent case we think 
that the dear intention of the testator 
was that if it should become necessary to 
raise money for the purposes of his estate, 
the house in Calcutta should be sold, and 
tl.e surplus proceeds, if any, would bei invest¬ 
ed in Government securities. When a 
testator says, that the prcoecds of a sale 
are to be applied in a particular manner, 
Le practically points out very distinctly 
that the house is not to he mortgaged, more 
especially that it is not to be mortgaged 
at a high interest which most almoet neces¬ 
sarily he injurious to the estate. ” See also 
tie case of Santi Chandra Chattopadhya v. 
hruto Churn Acharjee (3). No permission 
of the Court was obtained for mortgaging 
the property in the present case and we are 
accordingly of opinion that defendants Nos. 1 
and 2 had no power to mortgage as (xecu- 

tors under the Will. 


m 3 W. R. Mis. 7 note: Bourke A. O. C. 48. 

(2) (1839) 1 Beavan 3P0; 8 L. J. Ch. 238: 3 
241; 48 E. R.99'; 49 R, R. 390. 

(3) 3 C. W. N. 515, 


Ju 
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or::;:;; AT 7 ,swis - ^—»«.' 

oase of Purna Chun lb *™ p dr&WU to tbe 
Chandra Oangopadhpa ( 4 ) \ 

learned Judges £ tb « case 

V 1,1 gave the exeonfnr * here a 

the testator’s property f P ° Wer to sell 
debts inourred by him n °*r P? 7 the 

Was a /osingr oonoern, there h ^ Pr ° P6rty 
vision in the Will a • , being no pro- 

mortgaging the property! A eXSOator 
mortgage snob pronert^’ ! bad Power to 

Rantl Chandra Chatto D Jli and theoase of 

««ion of the leartd 1 ! 1 ! 6 ' 1 Tb0 de- 
turned upon the ter mlges, however, 

^ey held* that it waTe. ‘* Wi "' a nd 
for never prohibited or !nt A* A tesla ‘ 
b,b, ‘ the executor mort! tend L ed to Pro- 
0390 of necessity ^ A the Property 
the intention, as stated ah the present 0390 
Property should be W “ S tbat the 

ed and we think th t not mor teag. 

an implied restriotio^on^h there Was 

defendants Nos. 1 and 2 ^ PCWer ° f ‘ be 

JOtfS? “’£■ ... „ 

some ten years after , Was , ex eonted 

testator, it did "not ann« ‘ hedeath of the 

Nos. land 2 took the!! that defeD dants 

the Will, the mow.0 - aS ei00 “torsof 

was laid down that the, ! tbe Wil1 it 

to be discharged bv t(8taW debts were 
Properties.” by tbe 8aJe ‘wo specific 

ST»ge by defendants'°Nos"AA 1, ‘he mort. 
heated guardians of the “ nd 2 a8 00 >-ti- 

»P00 the latter. There ” 18 binding 

underseotion 29 of the r A" 0 doabt ‘hat 
Act, VIII of 1890 tp6Gnard 'ansand Wards 
property has no power A ° f th ° 
vions permission of the Court °V tbe pre ' 

fche property of his warrl J' t0 mort 8’ a 8’e 

30 the disposal of im &D< * aoder section 
by a guardian „ on ": B °7 abl0 Property 
29 is voidable at the Z 7 ° ° l SBoti °» 
minor. It ie contended tanoe of tbe 
defendant No. 1 wa9 'A, eyer ' ‘bat the 

and that, therefore, he had D0 °w A famiIy 
gage even though he h A to “ort- 

sanction of the Court whiA “A obtained 

domed in the oase of 7°\ W ° nId be re- 
dian in effecting a mo!t» tlfioated guar- 
karta of a joint Hindu fc ® n ‘ ‘ f tbe 

m,Iy ohooses to 

(4) 6 C. W. N. 362, 

• V 


apply under Aot YiH of .o qn . , . 

appointed a guardian . for belD » 

been appointed a A & minor aD d has 

that he coml 8 „nA a A 8nardiaD - we tb ink 
Court and oaunot ! ^ T‘ ro1 of tba 

a karta. As D oint ^ xer ®'®® the powers of 

in the case of “ Th d “"A"' 00 - J„ 
d shoo tosh Ohatt^Z T 368 

Pointed under Aot XL of ^ , &P ' 

oonld no longer aot fnr f i/ - the g * apd,an 
tfa an under his ^ . miDor otherwise 

Court. If one . a fP°>ntment by the 

is appointed by tbAcAr*’ « nardian 
Dnd0 - the appointment £*« f a5 ‘ 8 

power other than thlt * • have no 

A °t XL of 1858» A, g ' V6n him by 

taken in the cases of flA ^r” 6 . view was 
v-Nempe OAund Lifts) Narapan *«“ 
if " 17 v - Prasad Qh^i ( 7 "o 

m, however, placed on behalf of th' 
ents upon the oase of i ,, J he re8 P°nd- 

^ W. But th a t A 

tinguishable. Thert the" 86 ■" A ar,y dis - 
a Mitaksbara family an A .A ,n ° r belon » ed 
was appointed of h.^ a ‘ th ° D8 ’ b a Sardian 

Pointed out by tho lr,J' • P , r ° / ? erty » ,fc w »8 
the guardian of the '° m Com ' m ’ t tee that 
oannot properly be 777* ° f an mfant 

of the infant’/ interest inth re8peot 

an undivided Mitaksh. P ro Perty of 

Plain ground that fh« t fam ' ,y ’ °" tbe 
of 9 uoh a /A;,A '. nteres ‘ 0 ‘ a member 

property at all arfri It . D ° fc ,ndl 'viduaJ 
guardian, if appointed A A ‘ W ™. a 

to do with the familv d baye Dotb, ’ D g 
Present case the fa! L ^° Per,y - In ‘he 
Dayabhaga, and defen/ .f° verDe d by the 

been properly 7^7 ^ N ° 8 ' ‘ and 2 had 

being so, the mort! 8aardiaDS - That 
guardians without eieoa ted by the 

Court is ceHaimy JA 8aDotion of the 
of the minor. ? ldable »t the instanoe 

betTA Anting i, 6 oa9a ^ on a 

ants Noe lAnd A 17 7 of ‘ b0 defend- 

that of testament SkeD *° ba v 0 been 

ing that they couM 7 ^ ardl ' an3 (“»”• 
euoh after havinJ be! ° ,8e . their P 0W0r 09 

under the Gnafd; ” app0ln ted guardians 

Guardians and Ward, Act), 


(f) 24 W. E. 46: 15 B. L R asn 

III £ c /A|VAA c 9 g ; 80 IOO, • 

478 - 7 C - ' y - K. «l“ st.Tc! J. 5 B0B ' 


L. li. 
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as we have found that an implied restric¬ 
tion was imposed on their power by the 
Will which appointed them guardians. 

The learned District Judge, however, was 
of opinion that defendants Nos. 1 and 2 as 
adult male members of a joint Hindu family 
were entitled to borrow what they 
considered neoessary for joint family 
expenses. One of them was the karta of the 
family, but the question of family necessity 
or benefit of the minors was not. raised 
in the plaint, and the oase was brought on 
the footing that the minors were liable 
beoau«e the mortgage was executed by 
defendants Nos. 1 and 2 as executors and 
certificated guardians of the minors. The 
learned Distriot Judge says that the 
defendants had an opportunity of meeting 
this aspect of the oase, because it was 
raised in the examination of the witnesses. 
But as there was no allegation in the 
plaint on the point, the defendants might 
have considered it unnecessary to adduce 
evidence on the point. Apart from that 
there is no finding that the minors have 
been aotually benefited by the money 
borrowed by defendants Nos. 1 and 2, ano 
it is only where it is shown that the 
debt or any portion of it was aotually appli¬ 
ed for the benefit of the minors that they 
oan be equitably held liable. 1 he case 
will, therefore, go back to the lower 
Appellate Court in order that the question 
whether the mortgage debt or any portion 
of it was applied for the benefit of the 
minors may be deoided. If it is found 
that the minors had been benefited, then 
they will be made liable to that extent. 

The last contention is as regards interest. 
The rate of interest provided in the bond 
oannot stand, as the oontraot is not bind¬ 
ing on the minors. In the event of it 
being shown that the minors were bene¬ 
fited by the debt they should be made liable 
for interest at a reasonable rate, and in order 
to obviate any farther disoussion on the 
question as to the rate of interest, the appel¬ 
lant has suggested 6 per cent, per annum 
and the respondent not objecting to it, we 
think that interest at that rate should be 
allowed on such amount (if any) for 
which defendants Nos. 3 to 6 may be held 
liable. As against defendants Nos. 1 and ~ 
^he mortgage deoree will stand. 


Costs will abide the result except as regards 
the defendants Nos. I and 2. 

Cose sent hack. 


MADRAS HIGH COURT. 

Appkal ah .in.st Order No 204 ok .918. 

March 10, 1919. 

Present: — Mr. Justice Oldfield and 
Mr. Justice Seshagiri Aiyar. 

ATHERMANKUTTI— Defendant— 

Appellant) 

versus 

CH \NDROTH MO 1 DEENKUTTY— 
Plaintiff— Respo> dent. 

Oath* Act (X of 187JU, ss. 9, 10. 12 —Challenge to 
take oath—Oath not taken on appointed day on account 
of challenger's failure to pay charges—Oath taken on 
subsequent day — Challenger, whether bound by oath — 
Right to trial. 

The plaintiff challenged the defendant to take a 
particular oath on a specified day and the challenge 
was accepted including a term that, if plaintiff 
failed to pay the cost of taking the oath and the 
defendant did not take it, that should be treated 
as equivalent to his taking it. On the day fixed the 
plaintiff made default and defendant did not take 
the oath, but took it on a later day. The plaintiff 
objected and applied for a trial on the merits, but 
the trial Court made a decree in defendant’s 
favour: 

Held, that the plaintiff was not hound by the 
oath and that his default in his part of the agree- 
ment was not a foundation on which the law could 
allow anv decree to be founded, and that it was 
for the defendant to show that his deviation from 
his agreement was immaterial and that the date 
specified in it was not of its essence, [p. 6i0, col. 2; 
p. 621, col. 1.] 

Appeal agaiDst the deoree of the Distriot 
Court of North Malabar, in Appeal Suit No. 
281 of 1916, preferred against the deoree 
of the Court of the Principal Distriot Munsif 
of Badagara, in Original Suit No. 790 of 
1915. 

FACTS.—Suit on a pro-note against the 
defendant, one of the executants, and the 
assets of the other executant in his hands 
as he was dead. Plaintiff consented to be 
bound by the oath of the defendant so 
far as his personal liability was concerned 
and the oath was ordered to be administered 
on the 4th February 1916. Plaintiff did not 
pay the oharges therefor on some frivolous 
plea and the oath was not administered and 
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plaintiff app 1 i qc 3 thaf i 

tried. B it the Mtinqif j 8U1 . ba re Sahrly 

administered on the llthVh^ ^ ° lfch to be 

b»nd by 4“"!' t ° h n WM h0 -^ Pontiff was 

an'agreement t^ba faTan^ b^^h^' -On ° 0 
» not open to either pa r t/to 7 T" 110 to ' 

[OLDFiELD, J. —It n | y /0311 ? from it. 
not agree to the taking of th ^ pIaint,ff did 
Hth February wL , hn ? th ® ° ath 0n the 
^ is not bound by V]'° M " 6 DOt 8ay that 

benlea.l/setJot 8 ^ ° f ‘ ba oath shoall 

^sasr *-•«-»» h*. 

(2'. If the oath i t t 7 ^ ? a ""' YM «* 
date owing to plaintiff' H 8D f ° n , 6 8ppoin ‘ed 

takenasiftheoS^raJ:?^. 1 . T' b * 

m Ayyakannu Nadar v „ ! beca ' e 

Mr 0. Madhaaan Nair [ 7 p W, ' ll) ' 
-This point wa , I! ' r the R »Pondent. 
Courts below Jf .u l^ y ,.^! v8Dap in the 
the Mne of t h9 defaalt "« 

«n the 4tb February it Lv“h °L 7° ° 8tb 

Mr ! : e pzr ampti °° seotion 

enforoe the agreement^ S T l < ! d0fendl * nt oan 

v. Kuppaula Oaundan (3^ S P v“ W “ 
is taken contravening the nr • “ ' tbe 0Jth 
Oaths Aot, the nJh PrJ ™ ,0 <" of the 

eioept as ragarda thirt '* yal| d and binding 

*•«»* v. bI tZitztZ 8, r » Nnrai * 

only as regards th« fr. „ t,0Q 1 2app|, 03 
bean taken and in amr ^ i^ 6 .™ tf)e °ath has 

See Seshagui v Tenkamlu* o b .° aad by ifc * 

(5) l**kamakki Sankiyya Setti 

appointed°day'owtag'to d^Vw-'T ° n the 
defendant is entitled lo get a f. S defaalf ' th e 

of taking it on some “ n 0 P p nrtanity 

«""*»* sr* 


[1919 


(U '7 M. L. J.93. 

I 

( x . b .) 736. * ' (l89 °* ,58 - 8 Ind. Dec. 

N. 104 * L - w - 2 **; (1917) M. W. 

(6) 17 M. L J. 516 at p 537. 


‘te SSSSsjtf - 

•».£. lx ij-zrz « 

of the contract. f the 6880000 

this ease^ 0 haBfn~~"T P ^ IDfclff ‘ res P° nd0 ntiQ 

-der: o o a , 0 r d 8 d 0 ^ d ant. PP enan t 

partionlar oath ' * ot ’ to take 8 

ohallenge was an" t ! peo . lfied day and the 
that, if owing . 03eDte . d * 'noising a term 
the oost of fair- p,aintlff 8 failure to pay 
not take it Zf ‘ h f ° atb ' defeDd «nf did 

equivalent to his ta: '* ^ ‘ reatad 88 

fixed, as plaintiff * be day 

did not ta P e ,he def6DdSn ‘ 

spite of plaintiff’s „ ‘ •,?' ’ however, in 

fion for a i ? a on ?, P08,t,on . apd appliea- 
a later day pp 

Passed a deoiee ,n h "r D ' 8tr,0t MnDS, ' f 
Appellate Court i ? k h ' S J ta500r ' T b« lower 

held that plaint° rder 8ppealed a ** ,n81 

bound bj th ' th ° 0DMnt . W89 ° D,y t0 ba 

tbat he withrl h as onginally agreed on, 

agreement ZZ\b '7 ° D tba ‘ 

wae entitled t * b rt,T0 and that be 
the merits It ha T and f ° r a trial pp 
withdrawal' wl, n 0 t h 6 "' argDed tbat tb ' 8 
did not, in Taft J?i P 0pe , n to pIaintiff and 
with this Dart ’ , ake plao8 . But we deal 

shorter grofnd tb Zu* d,8pnte on tb ® 
in hie part "of the 6 Pla '' D ‘ iff ’ S de,aaIt 
foundation on whiob^wae not a 
any decree to h b tbe , law ooa ld allow 

Oaths Ant save that f“ Dnded ' Sa °‘ion II. 
pursuanoe of tha { th e evidenoe given in 
sive proof nf th ° 8 0Dgra s ball be oonjlu- 
12 saye that a t “ a , tler 8ta ‘ ed - Seotion 
shall be reoorff ? f ““J '° make ‘b« oath 
for inetanna ' r#' and R has been held, 

snoh refueai 7s a° Pa | v ' ^ukutti (7) that 

on ‘be merits ^ ‘ D * tr ' al 

under whiah an i th i 0r6 '* n ° P rov,s,on » 
any other * T effeot follows on 

the oath « 1001 GDt than th9 maki0 ^ ° f 

the party T a °‘ or by 

theie oirnn ' ® I?01 *bo ohillenge. fn 

b 7 which aT ta T S ’ th , e asr-ee-nent before 

de faalt of thT.hS° h WaS V • ; ° ,i> " r ° n th ® 

fiat ex^en^ Helleoger, p hiotiff, was to 

of decision ' 6 ,atro ^ ao « ® method 

^ 80 -d w h iT b h, l the b i a y; &nth0 - 
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qaeDoes. That part of the agreement, there¬ 
fore, most be treated as inoperative and all 
argument founded on it must be rejeoted. 

Defendant has then asked us to deal 
with the remainder of the agreement, 
which provides for the taking of the oath 
by him on a speoiSed day and to hold 
that the oath he took on a later day is 
equally conclusive. Assuming that this part 
of the agreement is separable, we cannot 
construe it in the manner suggested. It 
is for defendant to show that his deviation 
from the terms of the agreement is im¬ 
material and that the date specified in it is 
not of its essence. We see no reason for 
accepting and muoh for rejecting this view. 
It, moreover, is unsupported, so far as we 
have been shown, by authority. In the 
ciroumstanoes this contention also fails. 

We must, therefore, confirm the lower 
Appellate Court’s deoision, with, however, 
the observation that at the renewed hearing 
it will be open to the Distriot Munsif to 
consider the evidence as to plaintiff’s con¬ 
duct and his responsibility for defendant’s 
failure to take the oath on the date origi¬ 
nally arranged and to give it what weight 
it may deserve. The appeal against order 
is dismissed. In the oiroumstanoes there will 
be no order as to costs. 

M. c. p. 

Appeal dismissed. 


OUDR JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 178 cf 1917. 

May 12, 1919. 

Present: —Mr. Daniels, A. J C., and Mr. Lyle, 

A. J. C. 

THEPAl alias JAGDEO —Plaintiff 

—Appellant 
t ersus 

MAHABIR PRASAD AND ANOTHER — 
Defendants—Respondents. 

Pre-emption—Denial of vendor's title in previous 
mutation proceedings, whether extinguishes right. 

The fact that the plaintiff in a pre-emption suit 
yau, in mutation proceedings previous to the 
institution of the pre-emption suit, denied the title 
of the vendor to a part of the property does not 
deprive him of his right of pre-emption, [p. 622, col 


Appeal against the deoree of the Subordi¬ 
nate Judge, Gonda, dated the 22nd November 
1917. 

Mr. Bisheswar Xath Sriiastava , for the 

Appellant. 

Mr. M. Wasim, for the Respondents. 

JUDGMENT.-This is an appeal in a 
pre-emption suit which has been dismissed on 
the ground that the plaintiff had previously, 
in mutation proceedings, denied the title of 
the vendor to a part of the property sold. 
This was held by the learned Subordinate 
Judge to deprive him of his right of pre- 
emption. There is nothing in the language 
of the Oudh Laws Aot to support tin's 
contention and there is direct authority 
in Agra against it. In Bhagu'oti Jaran v. 
Barmeshar Das (1) it was held that there 
is nothing to prevent a plaintiff even in 
the same suit from setting up a claim for 
possession of the property as owner, and 
in the alternative claiming pre emption. 
Here the denial was not made in the san e 

suit, but in mutation proceedings a consider¬ 
able period previously. The appellant’s 
objection in mutation proceedings was 
decided against him on 12th September 
1916. He acquiesced in this deoision and 
filed the suit, out of which the present 

appeal arises, on 8th May 1917. There 

is nothing in the plaint in the present 

suit whioh questions the vendor’s right to 
the property. The learned Subordinate 

Judge relied mainly on three decisions, 
the first two of whioh are clearly inappli- 
oable. The first is a decision of the Privy 
Counoil in Abdul Wahid v. Shalukha Bibi 
(2). In this case the defendants in the 
same suit denied the plaintiff’s title to the 
property and in the alternative pleaded 
that they had a right of pre emption. It 
may be memtioned that the claimant had 
sold part cf the property to her oo plaintiffs 
in order to obtain funds to maintain the 
suit and this sale was the basis of the 
claim to pre emption put forward. Their 
Lordships say:— 

“If the defendant 6U3oeeded and the suit 
was dismissed there would have been no 
property to be sold. In truth the transao- 

(l) 25 Inch Ca3. 281; 36 A. 476; 12 A. L. J. 7..)8 

12) 21 C. 496; 21 I. A. 26; 6 Sar. P. C. J. 399 
Biitique A Jackson’s P. C. No. 134; iO Inti. Dec. (s a ) 
96HP. C). 
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£ was a sale of a share in a lawsuit. 

was I D “ P by the defendant 
was altogether inconsistent with olaiming a 

right of pre-emption.” m mg a 

In Durga Fershad v. Mendi Lai (3), which 

of til 9600 ° aS ! relied on - the denial 
of title was in the same suit in which 

pre eruption was claimed and the suit was 

dismissed on the ground that the two 

reliefs prayed for were inconsistent with 

each other The case of Fakhr ud-din 

Ahmad y. Musammat Rasulan (4) is no doubt 

Mr ZV° f hu ? sp -dents. In that ease 

Mr. bpankie held that a suit for pre-emp- 
ion was barred by reason of a denial of 
the vendor a title made by the plaintiff in 

previous litigation. He conceded that the 

Privy Council case in Abdul Wnh*J 

Shalukha Bibi (2) was di«Hn u lf V * 

.i.r _ v was dls ”nguishable on 

tniR ground, and remarked: “This (t * 
denying the title) is what the pla ntiff.’ 
respondent did at the time when R ljlb 
All proposed to sell the share; she denied 
his title and alleged that he was not a 
co.sharer. It is true that she now admits 
that he is ; but the faot is immaterial." 

Three things may be remarked regarding 
this case ; farst, that it was a decision of 
a single Judge, secondly, that no reason 
is given for the decision, and thirdly, that 
the remarks quoted above were really obiter 
as the learned Judge had already dismissed 
the suit on the ground that it was barred 
by limitation In our opinion the faot that 
the denial of title ooourred a considerable 
time previously is not immaterial but on 
the contrary makes a considerable difference. 

If the principle relied on by the respond- 
ents were accepted, to what extent is it 
to be carried ? Is a denial of title once 
made but immediately withdrawn to deprive 

above he D r f It " W * ht ° £ P re ' e “ption 

altogether t It is unnecessary f or U8 to 
decide whether, under the present Code of 
Civil Procedure, a claim for possession and 
in the alternative a claim for pre-emption 
is mamtainaMe as has been held by the 
Allahabad High Court, but we are clearly 
of opinion that a denial of title in previous 
mutation proceedings does not have that 
effeot. It has been contended by the re- 
spondents that the case of Fakhr-ud-din 


Ahmad V. Mnsammat Rasulan (4) has been 
allowed in two subsequent oases: Ram 
Oayal y Bhajiu Lai (5) and Khur. 
shaid Ah v. R Js hid Husain (6), but a 
glanoe at those cases is sufficient to show that 
neither °f them is in point. Inthe former oase 
Kude the last paragraph of the judgment) 
it was held that the plaintiffs were on the 
horns of a dilemma. If they admitted 
that the sale was a valid one, any interest 
ey previously had in the property was ■ 
ost to them on the sale taking place and, 
therefore, they had no subsisting title at 

h . e , t „ e ° f institution of the suit, 

While if they denied that their father had 
power to transfer their interest, they were 
predated from olaiming pre eruption. In 
the second oase the ground of decision was 
iu le vendor was not in possession of' 
the property and that what was really 
sold was a share in a law suit. 

In our opinion the view taken by the - 
lower Court is inoorreot. We aooordingly 
allo w the appeal and as the suit has bsen 
deeded on a preliminary point we remit the 
case for decision on the merits under Order 
•Aid, rule 23. Costs will abide the result. 

Appeal allowed. 

(5) 7 0. C. 61. 

(6) 0 0. 0. 331. 


( 3 ) 1 0 . 0 . 174 . 
14 ) 2 0 . 0 . 9 . 


madras high court. 

Second Civil Appeal No. 1567 of 1917. 

January 9, 1919. 

/’resent: —Mr. Justice Spencer and 
A \r. p. . JusUoe Krishnan. 

manappatti kanari, 

AND MAf IAGER or THt 

AAKWAD, and anothsr— DgraypAKTS 
N03. 1 and 2—Appellants 

versus 

HA1YAN KALLIANI and othe 3d— 
laintiffs Nos. 1, 2, 4 and 5, Defendant 
No. 4 and Legal Representative of } 
Plaintiff No. 3~Respondbnt3. 

Knarred mortgageMeds, . 
uhetlvr must be redeemed along with deeds not 


• ^k 0ro & person ha3 executed several mortgages 
in tavour of one paity, some of which are barred, he 
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can sue for redemption of such of tho mortgage- 
deeds only ns nro not barred, and is under no 
obligation to redoem those which are time-barred, 
[p. 624, col. 1.] 

Ramakrishna Kukkilaya v. Nekkar Kuppanna, 43 
Ind. Cas. 286; 6 L. W. 621; 33 M. L. J. 581; 22 M. L. 
T. 422; (1918) M. W. N. 75, followed. 

Second appeal against the deoree of the 
Coart of the Temporary Subordinate Judge 
of Tellioherry, in Appeal Suit No. 621 
of 1916 (Appeal Suit No. 64 i of 1915 
on the 6 le of the Distriot Court of North 
Malabar), preferred against the decree of 
the Court of the Prinoipal District 
Munsif of Tellioherry, in Original Suit No. 
299 of 1914. 

Mr. 0. Madhavan Naii % for the Appel¬ 
lants. 

Mr. G. Kunhi Rainan, for the Respondents. 

This seoond appeal coming on for hearing 
on the 1st August 1918, the Court made the 
following 

ORDER.—The appellauts have no oase 
against the 5th respondent on the find¬ 
ings of faot. Defendants Nos. 1 and 2 
contended that the plaintiffs must redeem 
the mortgages evidenced by Exhibits 1 
and II simultaneously with the mortgage 
under Exhibit B. Before we decide this 
point of law, we think it desirable to 
call for a finding on the following issue: — 

Whether the mortgages under Exhibits 
I and II were real and valid and if so, 
whether they were time barred or not on 
the date of plaintiffs’ suit.” 

As this will depend on whether there 
is any evidence that these rights were 
really oreated and were kept alive by 
acknowledgment or otherwise, either party 
will be allowed to adduce fresh evidence 
on both points. The finding should be sub¬ 
mitted within two months from the date 
of the reoeipt of this order and ten days 
will be allowed for filing objections after 
the notioe of the reoeipt of the same has 
been posted up in this Court. 

In compliance with the above order the 
Temporary Subordinate Judge of Tellioherry 
submitted the folio wing 

FINDING,—I have been ordered to 
submit a finding on the following issue, 
namely:— 

Whether the mortgages under Exhibits 

and I[ were real and valid and .if so, 
whether they were time-barred or not on the 


date of plaintiff-,’ suit p 

2. In Original Suit No. 456 of 1889, these 
two deb f s were hold to be not binding 
on the Tarwad. It was so held, as the 
mortgaged property was found to be pro¬ 
perty belonging to the Tarwad and 
Kunhoonhan Amina, who held the property 
as a provision for her maintenance, had 
no right to create oharges on the pro¬ 
perty (vide Exhibit III). But in that 
oase Riman Narabiar, one of the execut¬ 
ants of these two documents, when examined 
in that oase admitted reoeipt of considera¬ 
tion (vide Exhibit IV). So it should be 
held that the bonds are genuine and that 
they are supported by consideration. In 
1900, this property was found to be the 
separate property of Kunhoonhan Amma and 
the deoree in Original Sait No. 456 of 1889 
to be one obtained by oollusion (vide Exhi¬ 
bit D). In 1*10 on a Melolnrth obtained 
from the Tarwad a suit was instituted to re¬ 
cover this property. There also it was found 
that the property did not belong to the 
Tarwad (tide Exhibit E). The property 
should, therefore, he held to be property 
which belonged exclusively to Kunhoonhan 
Amma. Kunhoonhan Amma is one of the 
exeoutants of Exhibits I and II. Under 
the circumstances, I should hold that the 
mortgages under Exhibits I and II were 
real and valid. 

3. The next question is whether these 
debts were time barred or not on the 
date of this suit. Kunhoonhan Amma 
leased this property in 1052 (187 7) to 
Raman on a rent of Rs. 6 a year (vide 
paragraph 6 of the plaint). In 1053 (1877) 
Raman was empowered to appropriate this 
rent of Rs. 6 towards the interest due to 
him for the sum of Rs. 50 lent by him 
under Exhibit B. Exhibit I is mortgage- 
deed for Rs. 70 executed on 22nd 
Kumbbom 1056 (22nd sic February 1881 ). 
The interest fixed in it is 18 per cent, 
per annum. The time fixed for payment 
is one year. Exhibit II i9 for Rs. 35. 
It is a document executed on 17th Vriohigam 
1063 (1st Deoember 1887). The interest 
fixed in it is 18 per oent. per annum. 
The time fixed for payment in it expired 
on 15th August 1888. On default of 
payment on the due date there is pro¬ 
vision in it, that the amount due then 
with farther interest at 24 per oect. pec 
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anDura. should ba a charge od the plaint 
property. There ig Raman’s admission of 
these debts on 3rd October 1890 (vide 
Exhibit IV). After the case was sent 
hack for finding, parties have not pro- 
duoed any new document. Toe only wit 
ness examined is 1st defendant. He states 
that the agreement was to return the 
sum due under Exhibit II along with the 
sum due under Exhibit B. This agree¬ 
ment does not find a place in Exhibit II. 
On the evidenoe on reoord 1 should find 
that the claims under Exhibits I and II 
^ere time-barred on the date of the in- 
sti(ution of this 6uit. 

4. My finding, therefore, is that the 
mortgages under Exhibits I and II were 
real and valid and that they were time- 
barred on the date of the plaintiffs’ suit. 


This second appeal coming on for final 
hearing, after the return of the finding 
of the lower Appellate Court on the issue 
referred by this Court for trial, the 
Court delivered the following 

JUDGMENT.—We accept the findings, 
following Ramakrishna Ku'ikilnya v. behkar 
Kuppanna (l), we consider that plaintiffs 
were under no obligation to redeem the 
time barred hypothecation deeds. The 
seoond appeal is dismissed with costs. 

Time for redemption is extended for three 
months. 


m. C. p. 


Appeal dismissed. 


*n nd /o? aS - 266; 6 L - W - fi21 ‘ 33 M - L- J. 681; 
11 M. L. r. 422; (1918) M. W. N. 75. 


LOWER BURMA CHIEF COURT. 
First C*vil Appeal No. 131 of 1917. 

January 23, 1919. 

Present-.— Sir Daniel Twomey, Kt., Chief 
Judge, and Mr. Justioe Ormond. • 
c. A. s. SUBRAMONIAN CHETTY— 
Plaintiff—Appellant 

versus 

MAHAIR ALI and another—Defendants_ 

Respondents. 

'transfer of Property Act (IV of 1882),*. 52- 

. 8 Pendens, doctrine of, applicability of—Jransfer 

in pursuance of compromise out of Court, whether 
protected. . ’ ' 


Section 52 of the Transfer of Property Act onlw 

;;XTT fflSTtC 

embodied , n “f' , Wh ®“ such transaction is not 
died m the Imal order or decree, [p 625, col. 1.1 

Ito behind H r 7°^ “ Me cannot 

Zt thii H ? ° rder in the suifc in nrder to 

show that the order "-oidd not have been made bat 

transferred? 5“ , the ' and in ^ *** 

pnrsuan f by anotl,er P ar ty to the unit in 

ETS 1 r ] mPr ° mi8e mad0 Court. 

Mr. McDonnell, for the Appellant. 

for the Respordents. 

JLDGMENT.-The plaintiff Chetty sued 

on a mortgage made in hie fayonr on the 
12th Hay 1913 by the defendants Nos. 1 to 6, 
who were the heirs of their father, deceased. 

, ®. defendant was Mabair Ali, who 
obtained a conveyance of the property from 
be defendants Nos. 1 to 6 on the 12th August 
14. The 8th defendant is a mortgagee 
from the 7th defendant. The lower Court 
refused the plamtiff a decree against the 

,V h a 1 Dd8th defendants on the ground that 
though his mortgage was prior to theoon- 
veyanoe to the 7th defendant, he took it 
during the pendenoy of Suit' No. 11 of 
. and under section 52 of the Transfer 
of Property Aof, whiob deals with the law 
regarding the dootrine of Us pendens, bis 
mortgage was postponed to the 7th defend¬ 
ants title. The plaintiff now appeals as 
against the ,th and 8th defendants. 

th 7 . j T wa8 brought by 

the let defendant as Reoeiver of bis father’s 

estate against the 7th defendant for eject- 

men , a eging. that the 7th defendant was 

a tenant of bis deoeased father and that 

t e tenanoy had expired. That suit 

dismissed for default on the 24th Septern- 

. . * A petition of compromise was 

?QiJV n i bat 8uit on fche 12th August 

7 ,, ’ . 6 da(e of the conveyance to the 

/th defendant alleging that the plaintiff 
in that suit (who represented the present 
defendants Nos. 1 to 6, the present plaintiff’s 
mor gagore) had agreed to convey this land 
,? *. e P re S6nt 7th defendant and asking 
that the compromise be recorded and the 
so«t^dismissed. Nothing was done on that 
application, but on the 17fch August the 
plaintiff in that suit applied to withdraw 
16 application of compromise. It was, 
therefore, withdrawn with leave to file a 
Ireoh application of compromise. No fresli 
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application of compromise was file!, an I 
on tha 24ih September 1914 the plaintiff 
appeared in person and asked to withdraw 
the suit, and the suit was accordingly dis¬ 
missed for default. The learned Judge in 
the lower Court has found that the con¬ 
veyance to the 7th defendant was in pur¬ 
suance of the compromise in that suit; and 
apparently the order for dismissal was in 
consequence of that compromise. He refers 
to the case if Annamalai Ohettiat v. Ma’a- 
yandi Appayu Naik (l). The decision in 
that case merely shows that a decree by 
consent whioh embodies the terms of a com¬ 
promise is no less a decree because it is 
made by the Court at the instance of the 
parties, and that the dootriue of Its pendens 
applies to such a deoree. He also refers 
the case of Ktshory Mohun Roy v. Mahomed 
Muzaftar Hossem (2) as showing that the 
Court will go behind the aotual order 
passed by the Court; but in that case 
also the terms of the compromise were 
apparently embodied in the deoree. In the 
present case, so far from the terms of 
the compromise being included in the final 
order, its terms were not before the Court 
at all at the time of the final order. The 
oonveyanoe by the defendants Nos 1 to 6 to 
the 7th defendant was a matter altogether 
outside the Court. Section 52 only proteots 
fights whioh are aoquired under the deoree 
or order of the Court. No authority has 
been shown to us under whioh tl)6 dootrice 
of li8 pendens oan be applied so as to 
proteot a transfer of land made during the 
pendenoy of a suit, when such transaction 
is not embodied in the final order or deoree. 
■fbe oase of Hukm Singh v. Zauki Lai (d) 
shows that the purchaser from a litigant 
pendente lite oannot go behind the decree 
to show that the deoree proceeded upon a 
palpable mistake of fact. So too in the 
present suit, the 7th defendant oannot go 
behind the final order in the previous suit 
in order to show that the order would 
not have been made but for the faot that 
the land in dispute had been transferred 
o him by another party to the suit in 
Pur3uaao9 of a compromise made out of 

r U) 29 *26 (F. B. , l M. L. T. 145; 16 M. L. J. 

^ b A °- l8 3; 9 Ind. Dec. (n. s.) 126. 

6 A 506; A. W. S. (1881) 177; 4 Tnd. Dec. 

153. 


Court. The effect of the order dismissing 
the Sait No. II of I9i2 was at most to 
preolade the plaintiff in that suit, as the 
representative of the defendants Nos. I to 0, 
from bringing a fresh suit against the 7th 
defendant upon the same oause of action; 
and by the doctrine of lis pendens the 
present plaintiff would he subjeot to the 
same disability, *.<?., the plaintiff could not 
sue the 7th defendant in ejectment as being 
a tenant of this land and as being liable 
to ejectment at the time that suit was 
instituted, it does not preolade the plaintiff 
from suing the 7th defendant upon a mort¬ 
gage of the land. In this oase one of two 
innocent purchasers has to suffer; and there 
is nothing in section 52 of the Transfer 
of Property Aot under which the claim 
of the subsequent purchaser oan bo pre¬ 
ferred to the plaintiff’s title whioh was 
prior in time. The appeal is, therefore, 
allowed. The deoree of the lower Court is 
set aside as regards defendants Nos. 7 and 8 
and the mortgage decree given to the 
plaintiff will be altered so as to inolude 
the paddy land mentioned in item No. ft of 
the plaint. The order of costs in the lower 
Court in favour of the 7th and 8th de¬ 
fendants is set aside. The value of the 
plaintiff’s security as regards the land in 
item No. 5 may be taken to be R*. 2,680 and 
the plaintiff appellant will get his oost9 in 
both Courts on that amount as against the 7th 
and 8th defendants. 

Appeal allowed. 


MADRAS HIGH COURT. 

Second Civ.l Appeal No. 18 i 3 of 1917 . 

October 25, 1918. 

Fresent: —Mr. Justice OlJtield and 
Mr. Justice Phillips. 

GADDAM PAR4.MASlVUiJU— 

Pb.INTIFF — ApPaLLa«T 

versus 

MULAKAL V SUBBaNNA axd or.jgfn - 

Dkfe m da nts—Responds h rs. 

Civil Procedure Code {Act l' of 19JS7, s. II, 0 XU } 
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’* 2 ^^ppcrtZ, second, whether frinl 1?™ • a 
admissibility of M ° f °f High Coart, 


or T co" e onienoo tote XT' Kr0nnds ° f 

existence of the sufficient °" n Ino ' lts * 2111(1 t,lc 

Order XLI, rule 27 ofthA f ■i?" 88 referred to in 
626, col. 2;'pttioi , ] e C,r " Procedure Code - Ip- 

coafioed io It/lp^aS '^ ™ 

Its provisions apply equally m ** a “ d . firSt appcals - 
hearing of whichts^^ria X within'th? aPPea '' th ? 
that section, [p. 627, col. 1.] 1 meamn £ of 

Second 8 ppeal against the decree of the 

Jade r t Temporary Sobordinate 
Jadge. Coeanada, .n Appeal Sait No. 27 of 

1917, preferred against the decree of the 

nar in°n r - -TT' 0 ? MacMf - Ramachandra. 
M ?T" al Sn,t Nc, - 3 ° 2 of 1916 
Mr. B. Narasimha Row, fcr the Appellant. 

jichSfisttr^'terss: 

tenants by paying him rent for one 

ltd"’ t 3 h rd t d f! endant beic 8 their sub-tenant, 

th 3 fn at f th 7 had snbse Qnently set ap 

his own t -,1 defendant - P^intifF set ap 
o _ a a t! e as by porohase from 

Sattemma. who olaimed ander the Will of 

“Teh- t| Def r idan,S d -'ed the 

. , , ot 1 l ast mentioned and 

contended that the decisions in Original 
Sets Nee. 212 of 1905 and 133 of 1915 

Die? • rV“T fl<U in tbei> favour. The 
Dietriot Munsif accepted this contention 

The lower Appellate Coart oonBrmed his 

deoision, relying solely on the judgment 

in Original Sait No. 212 as tha indf l 

of a nend aI ^ T' 133 Wa9 th ° ^jTj 

It h a as P etcneen e r fi rrtt n e *£* 

Appeal No. 1057 of 1917 ° Se0ond 

Plaintiff argues first that, even if this 
Court s judgment oan be looked at, wi 

4th dTT ?’ y a3 betwee “ b im elf and 
4th defendant, who were parties to it nnf 

•n favour of 1st, 2nd and 3rd defendants 

who were not and of whom 1st and Td 

defendants have paid rent to him “for 

one year and are. therefore, (together with 


oid defendant who holds irnder them 
estopped from denying his tide or pleading, 
they did, the title of 4lh defendant. 
But, although this eslcppel is mentioned 
In ^ 6 plaikd it has apparently been relied 
° u crj ^ the hearing before us, not in 
tl e grounds of seoond appeal or in either 
( f the lower Courts; f r, although the 
payment of rent, on whioh the estoppel 
c-ep ended, was denied, no issue was 
framed regarding it. Plaintiff, having 
impleaded 4th defendant, clearly eought a 
decision against his permanent title and 
against the olaims of the other defendants 
only as based on it. Jn the oiroura 9 tanoes 
he must he taken to have waived his 
plea of eslcppel against 1st. 2nd and drd 
defendants and thus, the only objection to 
the oharaoter of this Court’s judgment as 
res ludicota, therefore, fails. 

1 laintiff argues next that the judgment 
cannot be looked at, beoauee it is not on 
the record and we cannot admit it or aDy 
other evidence in seoond appeal. This 
argument is answered by reference to Order 
XLI, rule 27, and Order XLU, rule 1. 

i;r there is no reason for holding that 
the former provision is not applied by the 
atter to second appeals; and the substantial 
cause referred to in Order XLI, rule 27 

V . • V 3 available in the possibility 

t at, if this Court’s deoision is not con* 
si ered, the result may be two conflicting 
decrees between the same parties. Plaint¬ 
iff relies on Ramachandra v. Krishnaji (1) 
and the judgment of Sadasiva Aiyar, J., 
in Raman Mtnon v. Mammali (2), the 
suggestion in both oases being that the 
proper course is not to ask the Court to 
accept newly discovered evidence in seoond 
appeal, but to apply to the trial Court 
for a review in order to its consideration. 

But there is nothing in the wording of 
the rule, above referred to, to warrant a 
distinction between nowly discovered and 
otner fresh evidence, and we have not 
been shown that the practice of this Court 
to refuse to deal with the former is as 
clearly established as it ig apparently in 
Bombay or was supposed to be by 
Sadasiva Aiyar, J., here. YVe see no objec¬ 
tion, on grounds of principle or convenience* 
to the admission in second appeal of a 

(1) 28 B. 4; 5 Bom. L. B. 615. 

(21 39 Ind. Cas. 954; (1917) AT. W. N. 563. 
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document suoh as this Court’s judgment 
which could not have been produced 
earlier because it was not in existence, 
and which requires no further evidence to 
explain it. There is no resemblance between 
these circumstances and those dealt with 
ni the oases relied on, since the evidence 
offered in them related to a question of 
faot and, the sole ground on which Spencer, 
J., concurred in Sadasiva Aiyar, J.’s decision 
in the Madras case was that, it would have 
been inconvenient to reoeive it. The conclusion 
must be that no general rule as to the 
party s right to have newly discovered 
evidence takeu in second appeal oan be 
laid down, but that each claim must be 
dealt with on its merits with reference 
to the existence of the sufficient cause 
referred to in Order XLI, rule 27, and 

that suoh oause has been shown in the 
present oase. 

Plaintiff’s remaining objection is that 
seotion 11 of the Code of Civil Procedure 
prohibits the trial of an issue, in whioh 
e matter in issue has been in issue in a 
ormer suit batvoen the same parties, and as 
this Court is not bolding a trial it is not 
affected, by the prohibition. The question 
raised in effect is whether the hearing of 
a seoond appeal is not a trial. We have 
een referred to no authoritative definition 
o a trial and plaintiff s proposal to apply 
the term only to proceedings in whioh 
eji enoe is or oan be taken and questions 
o aot oan be decided, that is, to prooeed- 
before Courts of first instanoe and 
rst appeal, oannot be accepted. For 
apart from the anomaly involved in treating 
a t soision reached on the pleadings as a 
ria , when it is reached by the Courts 
last speoi6 e d, but as other than a trial 

W 6 k' a a ^kongb it would have been 
reao ed earlier, it is actually reached on 
0 same materials only in seoond appeal, 
e istinotion is not maintained in the 

* W °n,° a8e8 ° a w ^ 10 ^ plaintiff relie9. For 
ln ^e proceedings of a Court of first 

appeal were in question. In Abdul Majid 
V. Jew Narain Mahto (3) the High Court, 

•• 0Q bt f held, that the Appellate Coart 
was not holding a trial and, therefore, 

en°nl!i 0n 13 oi the Code then in force” 
a not apply anff that Court’s decision 


founded on r, s judicata oould not be sus 
tained; and this decision was approved by 
a Full Bench of this Court in Panchanada 
Velan v. Vaithinatha Sastrial (4). But 
the oontrary view is implied in BaU 
kishan v. Kishan Lai (5), whioh was 
approved in this Court in Venkata Narasimha 
Appi Row v. Sobhanadri Appa Row (d), 
and in Caloutta in Miduapore Zemindary Oo., 
Ltd. v. Nitya Kali Daft (7), in whioh 
dissent from Abdul Majid v Jew Narain 
Mahto (3) in that d eoision is unconnected 
with the preceding statement of the 

reason for it, that the dootrine of res 
judicita did not apply”, when, as in the 
oase before the Court, “the very object 
of the appeal in substance, if not in form, 
was to get rid of the adjudication whioh 
was said to render the question whioh 
the Appellate Court was asked to deoide res 
julicata. That observation is, it may be 
respectfully suggested, intelligible with 
reference to the oase before the 

Court and to the case in Abdul Majid 
v. Jew Narain Mahto (3), because r es 

judicata was pleaded in both in respect 
of a deoision in another suit decided on the 
same evidenoe as that with whioh the appeal 
was connected. Here that is not the 
oase; and it is, therefore, unnecessary for 
us to treat Panchanada Velan v. Vaithi¬ 
natha Sastrial (4) asoonolusive or the reference 
in it to Abdul Majid v. Jew Narain Mahto (3) 
as an endorsement of all the dicta con¬ 
tained therein or of that on whioh plaint¬ 
iff relies. In accordance with the other 
decisions above referred to, whioh include 
one of this Court, plaintiff’s objection to 
the consideration of this Court’s judgment 
in Seoond Appeal No. 1057 of 1917 must be 

disallowed. 

The foregoing exhausts plaintiff’s 
arguments. The result is that the seoond 
appeal fails and is dismissed with costs. 


M. c. P. 

Appeal dismissed. 

(4) 29 M. 333; 16 M. L. J. 63. 

(5) 11 A. 149; A. W. N. (1889; 42; 13 Ind. Jur. 309; 
6 Ind. Doc. (N. s.) 523. 

(6) 13 M. L. J. 134. 

(7) 24 Ind Cas. 243. 


* < 3 ) 10 0. 283| 8 Ind. 


Deo. (v. s.) 164. 
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ALLAHABAD HIGH COURT. 

PiKST Appeal from Order No. 38 of 1919 

Joly 30, 1919. 

Pr s?nt: Jas+io- Sir P. 0. Ranerji, K.T., 
and Mr. Justios Piggott. 

ALI HUSSAIN - -. Defendant—Appellant 

versus 

MOHAMED HUSSAIN— Plmktiff_ 

Respondent. 

Muhammadan Law -Waof—MnKvnli; /,_, - 

Jf- or oia 

to restrain co-mutwalli from committing Ha^-CtL 
Procedure Code (Act V of iq 0 s, / q* , 

Declaration that plaintiff aJ deL^nt T ° f ~ 
mutwallis, suit for , whether falls within section. ° ' 


another^ l,i' Ispon/iWIity^^LZ" 0 '"^ 

property, [p H2S, col 2, p 62p“ col ID 

appUcatfou J to f a ‘suit' for J^* nro C°*> h “ S n ° 

plaintiff and defendant are t^ ‘T- th f the 

ara? r.] d - ™ *> w u f 

Appeal from an order of the Snbordinate 
cadge, Moradabad, dated the 29th January 

peL 9 t H,n ’° le MP - S -^ 2 AK.fortb.Ap. 

jSbaMBHp'"T* for the Hee P° nd «“‘- 

ann„l N , Th0 whieh this 

appeal arises relates to a grove whieh 

°M™" y Shl 0086 ^ ° De 

in the year &9 “ a 9 nd ° f thi8 g ™ e 

the first ri, utwalli, T he dtd'of w ’T' 8 " 
vided that after her death .!? Wtf Pr °' 

sx-ss £Rr “ a 

He asked for ‘n ini ?-° £ m “»- 

fh 1 : Sr TlttSfc 

Plaint and to daL^a ^ert^ amend the 
money as tho price of f * aiD . • 8Um of 
alleged to have been 
pears that on the 15th t At a P* 

plaintiff Muhammad Husain™ 8 * l9i7 , the 

dooument whereby he transfer ?* e . 0Qt ® d a 
as mutwalli to his father Allah Bak 

appoiottd W. “•k pI .Pl 


Allah Baksb applied for mutation of names, 
but his application was refused and he has 
taken no part in the management of the 
property nor has he asserted any right in 
respect of it. The defendant contended 
that as the plaintiff had transferred his 
rights to his father he was not entitled to 
maintain the suit and that he had oeased 
to be mutwalli. The deoision of the 
question thus raised depended on the terms 
of the waqfnama exeonted by the creator of 
the waqf. In the fourth paragraph of 
that dooument she provided that the 
mutwallis oould appoint a member of her 
family as mutwalli in their own place. 
The learned Subordinate Judge held that 
this was not a general power enabling 
each one of the mutwallis to appoint a 
substitute in his own plaoe but power was 
given to both the mutwallis jointly to ap¬ 
point a substitute in plaoe of both of 
them. We think that this interpretation 
of the danse the in waqfnama is a proper 
interpretation and apparently represents the 
intention of the waqif. If this was so (and 
we think that this 1*3 what was intended 
by the waqif), the appointment of the plain* 
tiff 8 father by the plaintiff was invalid. 

As we have said above, tbe appointment 
has never taken effect and the plaintiff’s 
father bas after the deoision of the muta¬ 
tion oase not asserted any right under 
the document executed in his favour. It 
is urged before us that the effect of the 
appointment of the plaintiff’s father by the 
plaintiff was that the plaintiff relinquished 
his rights as mutwalli , and in support of 
this contention reliance is plaoed upon 
the following passage in Mr. Ameer Ali’s 
Muhammadan Law, Volume I, Fourth Edi¬ 
tion, page 456:—’’The appointment of an* 
other mutwalli by one who does not 
possess general powers, without the leave 
of the Q'ui, is tantamount to a withdrawal 
of the incumbent from office, yd he 
remains responsible, unless the appoint¬ 
ment or transfer of tbe trust is subsequent¬ 
ly oonBrmed by the Qari.” This passage, 
in our opinion, so far from supporting 
the oase of the appellant,. is against hi 00. 

The plaintiff, notwithstanding the appoid* 
ment by him of his father, remained r 0S * 
ponsible inasmuch as the appointment of 
the father or the transfer of the trad wae 
H3ver ondrmsd by any authority. 



INDIAN DASH*. 


G2D 


Vol. LIl] 

HARI PRO t>. MI AONG KfUW ZlN. 

so responsible he is entitled to restrain the 
defendant, his oo trustee, from alienving or 
wasting any part of the waqf property. 
A reference was made in the course of 
the argument to seotion 92 of the Code of 
Civil Procedure and it was urged, though 
no plea has been taken on the point in 
the memorandum of appeal before us, that 
the plaintiff was seeking by this suit to 
obtain the remedy which could be granted 
by seotion 92. It is clear from the 
prayer in the plaint that such was not 
the intention of the plaintiff. He was 
not seeking to remove the defendant from 
the management of the trust property. On 
the contrary he is asking for a declaration 
that both he and the defendant are the 
mutwallis and are entitled to manage the 
waqf property jointly. We think the appeal 
i9 without force. Wo dismiss it with costs 

Appeal dismissed. 


LOWERBURMA CHIEF COURT. 

First Civil Appeal No. 94 ok 1918. 

February 3, 1919. 

Present: — Sir Daniel Twomey, Kr., Chief 
Judge, and Mr. Justice Ormond. 

HARI PRU AND ANOTHER — DEFENDANTS 

— Appellants 
t ersus 

MI AUNG KRAW ZAN and others — 

Plaintiffs—Respondents. 

Limitation Act (IX of 1908.), Sch. I, Art. 144 — 
Co-sharers—Adverse possession—Overt act. 

The entry on, and possession of, land under the 
common title of one co-owner will not bo presumed 
to l)o adverse to the others, but will ordinarily be 
held to be for tho benefit of all the co-owners, for 
the reason that the possession of one co-owner is in 
itself rightful and does not imply hostility as does 
the possession of a more stranger. A co-owner 
might, however, establish a plea of adverse posses¬ 
sion, if it is clearly shown that he repudiated the 
title of his co-owners by an overt claim to exclusive 
ownership more than twelve years before the institu¬ 
tion of the suit. [p. 600, col 2.] 

Mr. J. R. Das , for the Appellants. 

Mr. Ma\f Aung , for Respondents Nos. 1 to 
3 and 5 to 8. 

JUDGMENT. 

Twomet, 0. J.— The Supari Bazaar, a 
pieoe of land with bazaar buildings on it 

in Akyab town, vyaq joiptly qwned in 1900 


by six parson? in virim? shans. One of 
the ; e joint owner? was the defendant- 
anpellant, Hari Pru, who had inherited 
certain shares and bought others so that 

he held 62 14/15 shares in all out of the 

total 101 iV Another of the share-holders 
was one Mi San U, win had 21 shares. 
Hari Pru subsequently sold his shares and 
they now b°long t? the Bank of Bengal. 
The present suit was brought by the plaint¬ 
iffs as heirs of Mi San U for a declaration 
of their title to Mi San U’s 2!• shares, the 
alleged oause of action being that the Bank 
had attached tho whr le property in execution 
of a decree as belonging to Hari Pru. 
Tho first two defendants a r e Hari Pru 
and his wife, the Bink of Bengal is the 
third defendant and the remaining defendants 
Nos 4 to 7 are representatives of the remain¬ 
ing joint owners (of 101 -'j minus 6214/15 
minus 24 shares). The defendants Nos. 3 to 7 
did not oontest the plaintiffs’ olaim. The 
Bank put in a written statement, stating 
that they claimed only the shares whioh 
belonged to Hari Pru, 62 14/15. The defend¬ 
ants Nos 4 to 7 admitted the plaintiffs’ 
olaim and asked that a declaration might 
also he passed a=> to their shares (101^ minus 

62 14/15 minus 2 0. The defendants Nos. 1 
and 2, Hari Pru aud his wife, contested the 
plaintiffs’ olaim and alleged that they 
had been in adverse possession of the 
whole property from L9J0,t.e, upwards of 12 
years. 

The District Court founl that Hari 
Pru’s possession was not ad verse as against 
the oo sharers and granted declarations 
as prayed for by the plaintiffs and by the 
defendants Nos. 4 to 7. Hari Piu and his 
wife appeal. 

The first question raised in appeal is 
whether the District. Court should not. have 
rafu'-ed the declaration under seotion 42, 
Speoifio Relief Act, as tho plaintiffs omitted to 
seek further relief This question was not 
raised in the District Court. The plaint- 
iffs olaimed that they were in pos- 
session of their 24 shares. Bat Hari Pru in 
his written statement denied their possession, 
and having rf gaid to the provisions of seotion 
42, Speoifio Relief Act, the Court should 
thereupon have framed a preliminary issue 
and determined the question whether the 
plaintiffs were at the time of instituting the 
spit in possession of the 24 chares so as to 
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make it unnecessary for them to seek fnrfh 

relief beyoDd the mere dpnl * ar tber 

Instead of following this nni I/ ? ° f title - 

Judge frame! the single issae 88 ‘H,. ear d ed 

fendants Nos. I and ° n0 m 0 t u ^ ave de- 

adverse possession of~all th ° 8 0wn8r9 by 

land which has lelh uu™ 1 in this 
of Bengal?" As a matter ,*8 b f the ^aok 
Judge held that although HaH P, „ ' 8arned 
in adverse possession from 1900 as Ik' D °i 
by bim he did set up a claim to be n A 
possess,on in a certain letter, Exhibit n^ 

by him to the olainhflV l , (x » 8ent 

November 1915 it\ r e ^ a aovisere in 

==! "5=''“S 

;*• z: z ,i‘ 

00 sharers to act as manager of.V tbe 
and when Hari p rn acqaired / b * h V roper , tr - 

former oosharer named Th» 7 h T® ° f 8 

been managing the b lziar HariP™ 

aseent of the other co sharers hec H h ® 
ger in 1600. The learned Judge say!- ‘Th” 8 ' 

s S“r, sls iri ‘r 

There was no de6nite re'Jusa 3 ] ^ 8V d ' den!,e - 

and Hari Pr^ made ha e rer8 de ” and8d a8 °°-‘ a 
Hari Pr^ " a e1vVd X °a°lT 8 h a a : d a r tem' 11 ^ 

spent considerable sums on • en 8 a,JC ^ 

sn's-dri’-F'-'- 

£ «"j£ 

appears to have been incurred y in e b P 'M d ' la '’ e 
p-rcea sea wall and in re-roofing and”!e7 * 
mg the buildings It 8 n , re ' fl ' : ’ or - 

It is not disputed that Tha Zan an,! 
managers were in possession ^ the 1^' 
property for themselves and thV . h ° le 
The latter were in possesskn ‘J 6 °° share ™- 

through the managing ca sharer 
nothing to show that a H.ff * 1 hep ° 18 

things arose when Hari Pru became Stat8 ° f 

er. It must he taken that he .^ ar8!? ' 
P-seesion for himself only as 
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ZTthl no! 9har6fl ' a t " d tbat hi9 Po^essicn 

gard their re SS1 °!- 00 ' 8bara ™ ^re¬ 

gards their respective quotas. In these cir- 

umstances the burden was on Hari Pru to 

show how and when his possession of the 

that hT e S’ 60 "® 6 adv6rfle ' Th ° hot 
oounts h f iuS / VeIy managed the property 

passaue f° r D6X t0 D0th,n »- Tbe following 
passage from a recent jndgment of the Privy 

Conned has a bearing on this point—“It 

w u a .. ( he p ° dse3s,on of joint property, 
beH. In the*SeVcTe 

Z7 00 ^ mean,n?; in 

sr £?, -«• *■ “ onirx 

itself Z/ am y a l“ Be ppppP' 89 iC ‘bat by 

otbe ,1 *“3 eT,den0e of erolasion of 

other interested members of the family 

pa!!! "t“h te ? 90,8 P ° 9SeS8i0n ° f -Ob"™.' 
lawful tifclfi 00 m ° r ®’ ™ ast be referred to tbe 

Te tL ?lriT d b f tbe *>«'»* bolder to 
J nt estate, and oannot be regarded 

r t Taft' 0 ” ° far,>bt bold it ae sepa 
other in i° ?'7 rt aD adP8rse »laim against 

v, Our muk T d slT% ** 

owners^generaHy a P^ r8nt i y a PPl y to 

Coonsel relies oL 'thJcaHoHa ' 9 ! 6arn , ed 
MM «« V. Baladeo t ) “ Z 
that ooe co-owner may hold Sve! e ly o'hie 

oo-parceners, and if his possession is coo 

he wll? aT rDPted ^ f ° r tbe 3ta tnfory period 
fandImentT ,r8 , an - ,nd8f8a3 'ble title The 

entry “ j n ' 8 8 ‘ a ‘ 8d to be thit ‘ h « 
mon ti«. „, 10n ° f laDd ander ‘beoorn- 

earned to ha T 0 ° OWO8r w;i1 no ‘ be pre- 
" a d “ 8d b8 a ^f r 3e to the others but will 

the obvi y be he d t0 b ® for th® benefit of all, 

ofonecoT reaS0n . be ' D8tbat tbe P° s8 e8sion 

not imnlv h fr.' 9 ' tSelf n > h ‘ fni and ^es 
TmZ» at y F 3 WOaId ‘ he Possession of 
a “ 8 , 8 9 ' raD ger. But the learned Judges 

pleaof r !r| thatai50 0 "' nermi * h t establish a 
8h 8 °. adv8ree Possession if it was clearly 

title f b ® bad e *P ressl y repodiated the 

orrl ,T 0Wr ' er - besoming that this is 
a correct statement of the law (and it is oon- 


B ^lgiR-Vap Cf 9 , „ 626; 20 ® om ' L - R - 1084 ! 58 p. w. 

437 (Ifilu) li V V : i 2 V t:L w T - 389i 18 C ' 1 ■ } ' 

(P 0.1 8 ,P. o!) h 9 L ' W - 123 ‘ 1 U - P ‘ b- B- 
(2) 3S C. 96l : 12 O. W. X. 127■ 6 0. L. J. 786. 
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sistent with the passage from the Privy 
Counoil judgment above cited), Hari Pru 
woald have to show that he repudiated ti e 
plaintiffs’ title by an overt claim to exclusive 
ownership more than twelve years before the 
institution cf the suit, and he has clearly 
failed to show this. 

This 6nding would be sufficient to dispose 
of the appeal were it not for the plea raised 
with reference to seotion 42, Specific Relief 
Aot. In view of that plea we have to deoide 
the further question whether Exhibit G, 
dated 12th November 1915, had the effeot of 
dispossessing the plaintiffs of their 24 shares 
and thus rendering it incumbent on them to 
sue for possession. The following is a transla¬ 
tion of the letter:— Exhibit G, forthe plaintiff. 
Akyab, l;th November 1915, to U Tun Chan, 
Advooete. I have received your notice, dated 
6th November 1915, and its amendment,dated 
11th November 1915. As I have been enjoy¬ 
ing the profits and standing the losses of the 
said property since 12o0, I write to say that 
whether the property in question is sold or 
not, or pulled down and re built or not, it has 
nothing whatever to do with the person 
referred to. (Sd.) Haree Pru.” It was 
sent by Hari Pru in reply to a notice from 
the plaintiffs pointing out that Hari Pru had 
sold his 62 shares, and, therefore, that he had 
no further oonoern with the property, object¬ 
ing to Hari Pru’s aotion in letting out the 
property to a tenant, and directing him to 
refrain from pulling down or re-building any 
of the buildinge. The letter of November 
12th, 1915, does not expressly repudiate the 
olaims of the oo sharers. It does not express¬ 
ly olaim that Hari Pru is in exclusive sepa¬ 
rate possession of the property. It is capable 
of being read as a claim by Hari Pru to con¬ 
tinue the exclusive management of the 
bazaar (whether in his own right or on be 
half of those who purchased his ^former 
shares). The concluding words, it has 
nothing whatever to do with the persons 
referred to” (t. e., the plaintiffs), do not neces¬ 
sarily mean that the writer is claiming 
anything more than the right to go on manag¬ 
ing the property without interference from 
the plaintiffs. We do not agree with the 
learned Judge in regarding this letter as a 
definite olaim by Hari Pru to hold the whole 
property as his own. It must be held that 
this letter made no change in the character of 
Hari Pru’s possession, and that the co-sharers, 


including the plaintiffs, continued in posses¬ 
sion through him. Consequently, the frame 
of the suit did not contravene the provisions 
of section 42, Specific Relief Aot. 

The learned Judge, in our opinion, erred in 
granting declarations of title to the defend¬ 
ants Nos. 4 to 7. It is admitted that there is 
no provision of law under which declarations 
could be granted to the defendants in this 
oase. 

The decree will be modified by striking out 
the declarations in favour of defendants Nos. 
4 to 7 and the order for the payment of these 
defendants’ costs by the co-defendants Nos. I 
and '1 is «et aside. Otherwise the deoree of 
the lower Court is confirmed and ti e appel¬ 
lants will pay the costs of the respondents 
Nos. 1 to '6 in this Court. 

Ormond, J. — I concur. 

Decree mollified. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 12c8 ok 1918. 

February 11, 1919. 

I resent: — Mr. Justice Rake well and 
Mr. Justice Phillips. 

HAMMAKKE HENGSU—Defendant- 

Appellant 

versus 

KOCHAPPA RAI — Plaintiff- 

Respondent. 

Provincial Small Cause Courts Act (IX of 1887J, 
Sch. //, Art. 31 —Profits of land, claim for— Profits 
consisting of rent and bang fixed sum—Jurisdiction of 
Small Cause Court. • 

A suit for a specific sum as profits of land 
without asking for an account of profits is a suit of 
a Small Cause nature, and is not exempt from the 
cognizance of a Small Cause Court under Article 31 
of" Schedule II to the Provincial Small Cause 
Courts Act. bp. 632, col. l.J 

Second appeal against the deoree of the 
Distriot Court, South Kantra, in Appeal 
Suit No. 296 of 1917, preferred against 
the deoree of the Court of the District 
Mu naif, Puttur, in Original Suit No. 60J tf 

1916. 



AtAYAR khan V. BIBI KONWAR. 

Mr C V A / ga ;;° r th ° A PP^nt. 

Responded KrMna *»*'• ^r the 


• ^ • V 


J he p,a, ° tolain i"a apeoifio 

i.»d. J S «««»< 

si :• as % 

: “ -s £■£ n=£Aa 

. r 2 ,: nd ! l *‘ *" 
i?- 5 aSr »~.£ 

ooets 6 8e<,0nd appeal 18 dismissed with 


M. C. [> 


Appeal dismissed. 


„,i LL n HABAD HIGH COURT 

Secosd Civil Appeal No. 944 op 1917 

Jniy 18, 1919. 

went: Jasfoe Sir P. C. Banerji, (£ r 

AT ry.!'p” li " Wallaah. ’ 

ALAYAR KHAN— Plaintiff — 

Appellam 

versus 

Musammat BIBI RUN WAR-Defendant- 
r . . Respondent. 

Limitation Act (IX of 1908) <trh r a. 

to recover revenue paid by plaintiff ’•* 6, ~' 5u ** 

*"*» °f ««<* he has ll ZLTJT^ .fP™- 

commencement of. P ssed ~^Citation, 

The period of limitation for a 4 
revenue paid by the plaintiff while in i r ? COver 
immoveable property, but of which lm P°f Se091on of 
relinquished possession, is contain^ • a t ubBe <Juently 
Schedule I to the LiJtZTTct “ «. of 

commences to run from the date L t V 10 penod 
payment was made. [p. 633 col jj whlch tho last 

-^sarirs-Ass 


la„I h6 ^Hon’ble Mr. R ata AU, for the Appel- 

for Mr - *»* 
tbif L ann r eal EN ^'’~^ he Sait ° at ° f whioh 

following,,; arI86S Wa9 br0n * ht “Pder the 
Ihe owner : f T: aD063 ' ° De ^ Ra ” ™ 

Upon his death 3rf ^ ™eab I e property, 
between u• • ,n IlAU disputes arose 

and his h Z 0 " 5 u>ammat Bibi Koowar 

.“wd that jS R afjDatb - The f ° rmer 
»he „ J ? was separate and that 

propertv n W,d °:,- T “‘''‘M to hie 
eon o/la' p' JDa,h ’ who was the brother’s 

Ram wsl Rlm h afserted tha ‘ ^ and Jai 
tha“ Z f memb6ra of a joint family, and 
i Z “PO" J-' Ram’s death he 

eurvivorehii Th by r '* ht of 

in ' Tb d'spates were raised 

first ;* I Pfoaoedioge. The Court of 

?o?nt 'Z^d Z tbat tbe hai, r ™ 

be entered tbe Da me of Baijnath to 

order was *“ reveDne P a Pere. This 

1910 On Pa88e ? ? ' be * 3rd of Deoember 

set aside »ndZ aI Z afore8aid ° rder was 
tbe 18th nf a 8 | A PP 0 B ate Court held on 

was ZL/ t P Il 1911 tbatBibi ^nwar 

Sl e S 8 °opar e ate P Zm ty ’ £ ££! 

a sr-lEHr"'*-*= 

CooT and th t' r / tbe ° rder °f the first 

paid Rs 1226 i ' 4 8 fr0m UnaDt8 aDd 
revenue Aff £ t°° aa °° ant ° f Government 
the Annel^f 8r r' tbe pas9,D « of the order of 
possession h C ° Urt be bad 'orelirquish 
deoision nf?h ea PP a rently aequiesoed inthe 

sued h m f ° 0Drf - S ° me of tbe tenants 

he bad r ,° r : thnd 0f the r0 ots whioh 

deoreee h "! fr ° m tbern and obtained 
plaintiff h- thereupon assigned to the 

the defend r,gbt ,0 recover from 

pafd n 8 ‘ he r6VeD0e w bioh he had 

Plaint ff I,' 6813 ! " f tbe Property. The 
the nrf V | V ' r Z e0f tb, ' a a89 'gnment brought 

and LIT , 80 ,! f ° r reo o v ery of Rs. 1,226 8 3 

of aotionZ h 0reon ' R® alleged his cause 
obtained to , bave arieeo when the tenants 
29th nfV v e fr ee a?aiDat Baijnath on the 

on the oZ ‘r 913 - Tbe 8oit — inatituted 
ant J f °J bfiro b 1916. The defend- 
ant pleaded Imitation and the question 
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was what Artiole of the Limitation Act 
governs the present suit. The Court of 
first instanoe decreed a part of the claim. 
It did not decide what artiole of the 
Limitation Act applied to the oa^e. The 
lower Appellate Court was of opinion that 
Artiole 97 was applicable and that limitation 
was to he computed under that article from 
the lbth of April 1911, the date of the 
deoision of the Appellate Court when 
Baijnath relinquished possession. That 
Court dismissed the suit as time barred. 
In onr opinion Article 97 has no application 
to the present case. That article provides 
for suits for money paid up in an existing 
consideration which afterwards fails. The 
consideration for payment of tho revenue 
could not be the realisation of rents from the 
tenants. The revenue was paid heoausethe 
property was liable for revenue and demand 
was made for it. It was payable by the person 
in possession, whether he 1 ad collected rents 
or not. Therefore, the collection of rents 
was not the consideration for the payment 
of the revenue, as held by the Court of 
first instance and contended for by the 
learned Vakil for the appellant, and a 
refund of the rents oannot be said to be a 
failure of the consideration cr part thereof. 
The learned Vakil for the appellant has 
asked us to apply Artiole 97 or Artiole 
120, We do not think that Artiole 97 is 
applicable. If we assume that the considera¬ 
tion for the payment of revenue was pos¬ 
session by Baijnath of the property of the 
defendant that consideration failed, ns the 
learned Judge says, when possession was 
removed in April lull. We do not, how¬ 
ever, think that it could be said that the 
consideration for the payment of revenue 
was the faot that Baijnath was in posses¬ 
sion. In cur judgment, the article appli¬ 
cable is Artiole 61, which dearly applies 
to oases of this kind. That artiole pro¬ 
vides for suits "for money payable to the 
plaintiff for money paid for the defendant” 
and limitation runs from the date on whioh 
the money was paid. Baijnath, the vendor 
of the plaintiff, paid the reveaae which in 
reality was payable by the defendant. 
Therefore, the money whioh he paid was 
money piid for the defendant and it is 
this mpney whioh is sought to bs recovered 
by the present suit. As limitation for a 
Suit of this kind should rai from the 


date of payment and in the present ca c e 
the last date of payment was some prior 
to the ISth April 1911, the present suit 
brought on 2£th March 1916 is time- 
barred. Is is urged that if Baijnath had 
sued for tho revenue whioh ho had paid, 
it might have been contended on the 
defendant’s behalf that as he had realised 
rents from the tenants lie was not entitled 
to get anything more than the difference 
between the amount realised by him and 

the amount paid as revenue and that the 

present suit could not have been instituted 
unless Baijnath had refunded any part 
of the rents realised from the tenants. 

We do not think that this is a valid 
contention. Baijnath oould have sued, if 

at all, for the balance of revenue due 
to him after giving credit for what he 
had realised. In that case the defendant 
oould not have recovered the rent twioe 
over from any of the tenants and the 

tenants oould not have obtained a refund 
of the rents from Baijnath. If Baijnath 
has under tho present circumstances sus¬ 
tained any loss, it is in consequence of his 
laches in not bringing his suit within the 
period cf limitation prescribed for a suit 
of this kind. The learned Vakil for the 
appellant in support of his contention that 
Artiole 97 applies referred to the case of 
Koji Ham v. Ishar Das (1). In our opinion 
that oase has no hearing on the present 
case and its faots are wholly distinguishable 
from the faots of this case, as in our 
opinion, Artiole 61 is the Ariiole applicable 
to the present suit and, therefore, Artiole 
120 oannot apply. The Court below wa°, 
therefore, right in dismissing the suit on 
the ground of limitation, though its reasons 
are nit the reasons for whioh we hold 
tho suit to be time barred. We dismiss 
tho appeal with oosts, including fees on the 
higher scale. 

Appeal dismissel. 

( 1 ) 8 A. 273; A. W. V (1S86) 9); 5 I ml. Dec. 

(N. 9.) 61. 
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RAMA9WAMI OOCNDAN v. KALI GOUNDaN. 

madras high court. 

Civil Revision Petition No. Ill of 1918 

October 31, 1918. 

Fresent: Justice Sir William Ailing, Kt., 
and Mr. Justioe Krishnan 

R4MASWAMI GOUNDAN— Petitioner 

versus 

KALI GOUNDAN— Respondent. 

Madras Estates Land Act (l of 1908J ss 131 1 Q 9 
^-CivU Procedure Code (Act V ofim) s.\^l 
Order under s 131 -liension-High Court, power 
of interference of- Deposit required by s. 131 not made 
on last day owing to absence of presiding officer-- 
Delay, whether can be excused. ^ 


[1919 


Section 192 of the Madras Estates Land Act 
renders section 115 of the Civil Procedure Code 
applicable to all suits, appeals and other proceeding 

Cofnt -fv ?f m0r ACt ’ an<1 thuS Vest3 the High 
L-outt with the power of revision in respect of 

orders passed under that Act. [p. 63-1 col 2 1 

The exercise of this power, however, 'is always 

discrationary, and where the petitioner has already 

applied to the Revenue Authorities without success 7 

the High Court will decline to exercise its power 

of revision unless imperatively called upon to do so 
to prevent a miscarriage of justice, [p 635 col 1 1 
Where the deposit required by section 131 of the 
, ladras Estates Land Act cannot be made on the 

o a f S th d e a nres f id- e ‘"S? owin & to the absence 

g ^ a d ° p0sit n,ade the "ext day 

Jol 2 ] fj t ie reqU,rements of the section, [p. 635, 

Petition, under seotion 107 of the Gov- 
eminent of India Aot, praying the High 
Lcurt to revise the order of the Court 
of the District Collector. Triohinopoly, 
dated the 16th August 1917, in D. Die. 
x o. 2408 Rev. of 1917, affirming the 
order of the Deputy Collector, Namakka’, 
dated 3rd June 1917- Miscellaneous Peti- 
tions Nos. 95 and 96 of 1917. 

FACTS appear from the judgment. 

Mr. L. S. Veeraraghava Aiyar, for I he 
Respondent, raised the preliminary objection 
that no revision petition lay against an 
order under section 131 of the Madras 
Estates Land Aot. Under section 505 of 
the Aot powers of revision are granted 

d A He Cclleofco f and the Hoard of Revenue. 
Petitioner applied to both those tribunals 
bat withoafc success. 9 

.. Mr ' K mi. 7 ' Ai '- an oar, for the Peti 

« P r0 ' ,m, °»ry Objection cannot 

r anH' A t T 192 ° f the Estate 

L,and Aot makes seotion 115, Civil Pro- 

oedore Unde, applicable to all snits, ap- 

peals and other proceedings under the 
A . . The faot that separate powers of 
revision are vested in the Collector and 


the Revenue Board does not oast the 
jurisdiction of the High Court. 

The respondent has not made the de¬ 
posit within the time allowed. He can* 
not claim aDy indulgence. Aot I of 1S08 
is a self contained Aot and the provisions 
of seotion 5 of the Limitation Aot do 
not in terms apply. The absence of the 
Deputy Collector from the offioe did not 
prevent the respondent ft om lodging the 
money in the Sub-Treasury. Vide Govern¬ 
ment Notification No. 145 Rev., dated 27th 
Maroh 1912. 

There was no notice to the auotion- 
purchaser of the intended cancellation of 
the sale That vitiates the whole proceedings. 

Mr. L. S Veeraraghava Aiyar, for the 
Respondent.—The failure of respondent to 
deposit the amount in time was not due 
to any wilful default on his part. If 
the Deputy Collector was absent and money 
oould Dot be received, the default was 
due to an aot of Court. Under the Aot the 
payment is to be made to the Collector and 
petitioner was not bound to adopt any 
other course. 

Absence of notice to the anotion-pur- 
ohaser is only an immaterial irregularity. 

It does not vitiate the proceedings. 

JUDGMENT. 

Ayling, J. — This petition arises out of an 

order of the Deputy Collector of Namak- 

kal under seotion 131, Madras Estates 

Land Act, setting aside a 6ale for arrears of 
rent. 

The preliminary objection is taken that 
this Court has no power to revise snob 
an order. I do not think this objeoticn 
can be upheld. It is true that section 205 
of the Aot (read with the Sobedule, Part 
H, No. 19) gives a power of revision to 
the Board of Revenue or the District 
Collector in the case of euoh an order and 
in the present ease, petitioner has invoked 
the interference of both the authorities 
named without success. Bat seotion 192 
renders seotion 115 of the present Code 
of Civil Procedure (old seotiou 622) appli¬ 
cable to all suits, appeals and other pro¬ 
ceedings under the Madras Estates Land 
Aot. It may seem undesirable that the 
power of revising the same order should 
vest in two authorities so different iu their 
constitution and ordinary procedure ss this 
Court and the Board of Revenue, and one 



INDIAN CASKS. 


635 


Vol. LII] 

RAMASWAMI GOUNDAN V. if A LI GODN PAN . 

may wonder whether such a result was 
deliberately intended by the Legislature or 
arrived at by inadvertenoe. Nevertheless 
we have to interpret the Aot as it stands. 
It is impossible to say that the grant 
of the power of revision to this Court is 
inconsistent with the grant of similar 
power to the Collector and Board of 
Revenue: and I think it must he held that 
seotion 192 vests this Court with the power 
of revision, which petitioner invokes. 

Its exeroiee is, of course, always discre¬ 
tionary, and where, as in the pre°ent case, 
the petitioner has previously applied to the 
Revenue Authorities under seotion 205 with¬ 
out suooess, I think this Court might re 
asonably deolire to exeroire it unless impera¬ 
tively called upon to do so to prevent a mis- 
oarriage cf justice. 

The facts of the case are clearly set 
forth in the order of the District Collector 
declining to interfere, which runs thuf: 

“On the 24*h May, the last day open 
to him, the oounter petitioner appeared with 
the deposit and applied to have the sale 
set aside. The Divisional Officer was absent 
on casual leave; the clerk, therefore, told 
him to corns on the 26th whioh he did. 
In the oiroumstanoes, I cannot say that 
the sale was improperly cancelled even 
though no no'i?e was given as it ought to 
have been to the purchaser. 

I deoline to interfere on revision and 
dismiss the petition.” 

Petitioner’s main contention is that the 
deposit of the araonnt by the defaulting 
ryot within the period of 3C days 
from the sale is a condition precedent 
to the passing of an order setting 
aside the sale, and that unless it is strict¬ 
ly complied with, no matter what the 
oiroumstanoes may be, an order petting 
aside the eale is ultra ivies and illegal. 
Tbe admitted failure to give notice to the 
auction-purchaser before passing the order 
is also said to be an infringement of Order 
XXI, rule 92, and to equally invalidate the 
order. 

As regards the first objection, however 
strict the wording of seotion 131 may seem 
to be, and although seotion 5, Indian Limi¬ 
tation Aot is not in terms applicable, 
authority is not wanting for a more reason¬ 
able and iberal interpretation of the 
seotion. Shooshee Bhusan Rudro v. Qobitid 


Chunder Roy (1) was a precisely similar 
case to the present one under the Bengal 
Tenancy Aot; the harried Judges held that, 
on general principles, when a fixed period 
is given to do a certain act, and the person 
bound to perfor m it is, from no aot of his 
own, but from some act or order of the 
Court, prevented from carrying it out, he 
gets the advantage of the next open day. 
This ruling was followed and the same 
principle applied in other oases in the 
same Court [ vide Peary Mohun Aich v. 
Anumia Charan Biswas (2) and by a Benoh 
of this Court in Sambasiva Chari v. Rama- 
garni Reddi Cl)) to a case under the Rent 
Recovery Aot. It has been embodied in 
a statutory rule in seotion 10 of the Gene¬ 
ral Clauses Aot as regards oases where 
the Court or cffiee is aotually dosed. In 
the present case it may be said that the 
cffiee or Court of the Deputy Collector was 
not closed on the last day of performance, 
but only the presiding officer, the Deputy 
Collector himself, was absent on leave. 
This makes no differet.oa. In oonsequenoe 
of his absenoe respondent found it just as 
impossible to get his deposit reoeived as 
if the office or Court had been shut up, 
and his failure to perform the aot required 
of him within the time specified v as 
equally occasioned by the aot of the Court 
ar.d by no aot of his own. 

I find rothicg inconsistent with this in 
Chundi Charan Alandul v. Ranke Eehary 
Lai Mandal (4). In that case it was net 
shown that the judgnent debtor’s failure 
to deposit the full amount wilhin the 
prescribed period was due to any aot or 
mistake of the Court: and the learned 
Judges are at pains to make it dear that, 
if it had been, their deoiaion might (not 
to say, would) have been different. In an¬ 
other case quoted as Bibi Rharofan v. Mahomed 
Uabibuddin (5), there is nothing to indicate 
that the failure to deposit within the pres¬ 
cribed time was due to any aot of the Court; 
and the learned Judge whose judgment is 
relied on (Mookerjee, J.) had subscribed 
to the general principle laid down in 

(1) 18 C. 231; 9 Inch Dec. (n. s.) 154. 

(2) 18 U. 631; 9 Ind, Dec. (n. s.) 421. 

(3) 22 M. 179; 8 M. L. J. 265- 8 Ind. Dec. (n. s.) 127. 

(i) 26 C. 419; 3 C. W. N. 283; 13 Ind. Dec. (x. 8 .) 

8f0. 

(5) 10 Ind. Cns. 148; 13 C. L. J. £36; 16 <\ W. N. 
085. 
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Shooshee Bhutan Rudro v. Gohind Chunier 
Ron (D: tide his judgment in Mahomed Akbar 
Jaman Khan v Sukhdeo p anday (6). 

Appellant’s Vakil drew our attention to 

Givernment Notifioation No. 145, Kevenne 

dated the -27th March 1912, under which 

a deposit under seotion 131 is allowed to 

be paid into any Sub Treasury and 

suggested that, as this alternative course 

was open to him, respondent should not be 

allowed tbe benefit of the general prinoi. 

pie. The oourse prescribed by the Aot is 

payment to the Collector, and we are in 

no position to say that when respondent found 

the Utter’d office olosed against him, he was 

in a position to avail himself of tbe alternative 
oourse. 

In my opinion it was competent to the 
Deputy Cillestor to set aside the sale in the 

oiroumstanoes, although the deposit was not 

made within the prescribed time. 

Coming to the seoond point, whether 
failure to giva notice is a mere irregularity, 
or vitiates the whole prooeelings is open 
to argument. But taking the view most 
favourable to appellant, I should not be 
prepared to exercise our re visionary powers 
in this case on that ground alone. If the 
objection were allowed, our only oourse 
would be to set aside the Deputy Collector’s 
order, and remand the application for 
disposal after due notice to appellant. But 
we have now had the advantage of hearing 
the ease fully argued in all its aspeots; 
and ir. 19 clear that appellant ouuld bring 
forward no tenable objection ( 0 tbe setting 
aside of ^ the sale, and that the Daputy 
Collector’s order was a perfectly j QS t, 
reasonable and proper n>:e (apart from the 
omission to give prior notice). To remand 
the oase in such oiroumstanoes would be 
futile. 

I would dismiss the petition with cost. 
Krishnan, J.—I agree and have nothing 
further to add, except that I have already 
dealt with the revisional power of the 
High Court in ray judgment in Parama- 
8xam\ Ayyingar v. AUmu Nachiar (7) 
whioh may be referred to. 

M. c. P. 

Petition dismissed. 


ALLAHAB4D HIGH COURT. - 
k ' BC3ND Civil Appeal No. 1085 op 1918. 

August S, 1919. 

Present :-J U9 ti ce SirP.C. Banerji, Kr. t and 

Mr. Justice Piggott. 

Taikur GANESHI SINGH —Defesdint— 

Appelunt 

versus 

AM SINGH AND anotier—Plaintiffs 
n . .. _ , —Respondents. 

n ,f Procedure Code (Act XIV of 1882,1, s. 456- 
whe'thPPf lt6m ’ a PP°^ tment of-Notic' to minor, 

ms o , Prtcedure 0ode (** y °r 

interest ' o ad litom -Adverse 

, ' S ~ Smt ^hing mortgage-Father 
9 9 01 , interest of, whether adverse to minor son, 

l ■, Pe,e a suit was instituted and a guardian ad 

C !n p PP0 '" tC<1 " f th0 “i»"r defendants when the 

cannot Z tT C r d °., ° f ,88 - wa3 in f° rce t objection 
nil the tak ? to the a PP 0, utment of the guardian 

sect ™ uT 1 TP n J notic . e t0 th <- miuors, as 
nntiVo 1 ?i tlat ^ 0fp ‘ ’ii^i not require that 

sonall/unon th° personaI j7 fo > anf l he served per- 
sona upon, the minors [p. 637, col. 1.1 

ants isTho- 1 /f uardia ” ad litem of minor dofend- 
ants js the, r father and is also the mortgagor of 

that Hi* P . r ° peit ^» ifc ^ oea not necessarily follow 

Vtih him 'f 69tS are adVGrSe t0 the " h ° 

mannin ""l a famil ? of which he is the 

4 U Se °^ d . ai ? peal a?a,D8fc the decision of 
the Officiating First Additional Judge, 

Aligarh, dated the 17th April 19 .5 

The Hon’ble Mr. N. P. Asthana, for the 
Appellant. 

Messrs. J. K. Mukerjee and Kunhaya Lai, 
for the Respondents. 


16 ) 10 Ind. Cas. 51; 13 C. L. J. 467 

(7) 49 Ind. Cas. 11; 35 M. L. J. 632; 9 L W 26- 42 
M. 76; (1918) M. W. N. 107. 6; 2 

ft k 


JUDGMENT.—The facts out of whioh 

this appeal arises are these:—One Yad Ram 

made a mortgage of joint arcestral property 

in favour of Gmeshi Singh appellant on the 
8th of February 1897. On the 7th of 
hebrnary 190s a suit was brought by the 
mortgagee tc enforce the mortgage and the 
defendants to the suit were Yad Ram and 
his four sons, two of whom, Shib Dayal aod 
*Sbib Singh, were of full age and the other 
t vo. namely, Shyam Singh and Sheo Dan 
Singh were minors. An application was 
made to the Court, supported apparently by 
an affidavit, praying that Yad Ram should 
be appointed guardian ad litem of the two 
minor defendants. This application was 
granted by the Court a D d Yad Ram was 
appointed guardian of the minors for the 
suit. This proceeding took place under the 
provisions of the Code of Civil Procedure 
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which was in force at the time when the 
suit was filed. The suit was not defended 
and an (X parte deoree wa9 made in favour 
of the mortgagee on the 10th of March 
1909. The present suit was brought or. 
the 5th of November 1914 by the four sons 
of Yad Ram for a declaration that the deoree 
obtained by the mortgagee, Ganeshi Singh, on 
the 10th of Maroh 1909 was not binding on 
them. The grounds upon which they brought 
the suit were that the deoree was obtained 
fraudulently: that the minors were not pro¬ 
perly represented in the suit. The Court 
of first instance dismissed the suit, finding 
that there was no fraud and that the 
minors were properly represented by their 
father, who was the manager of the joint 
family of which he and his sons were 
members. The lower Appellato Court agreed 
with the Court of first instanoe in finding 
that there was no fraud and that the 
allegation of fraud was not established. 
It dismissed the appeal of the two adult 
eons of Yad Ram but decreed the appeal 
and the suit of the minors on two ground. 0 , 
first, that the appointment of the guardian 
was in contravention of the provisions of 
Order XXXII, rule 3, of the present Code of 
Civil Procedure, and, secondly, that \ ad 
Ram was not a fit and proper person to be 
appointed guardian of the minors. 

As regards the first ground of the lower Ap¬ 
pellate Court’s decision it seems to us to be 
erroneoue. As we have stated above, the suit 
was filed and the guardian was appointed 
when the Code of Civil Procedure cf 188^ was 
in force. {Section 456 of the Code provided 
the procedure for the appointment of a 
guardian ad litem It. did not require that 
notice of the application for the appoint¬ 
ment of such a guardian was to go to 
the minors personally and was to be served 
on them personally. Therefore, the proce¬ 
dure adopted by the Court was in accord¬ 
ance with the provisions of eeotion 456. 
Then remains the question whether the 
guardian appointed was a fit and proper 
person to be appointed having regard to 
the provisions of seotion 457. It is contended 
that Yad Ram had an interest adverse to 
that of the minors. It does not necessarily 
follow that beoause he was the mortgagor, 
his interests were adverse to those of his 
sons who with him formed a joint family 
whioh was tbo managing member. 


It is not suggested in the plaint that the 
debt was incurred for immoral purposes. 
All that is said is that it was not a 
lawful debt. By this we suppose it is 
meant that the debt' was not inourred for 
family necessity. If that had been a true 
defence to the suit of the mortgagee, one 
would have expected the adult sons of Yad 
Ram to have appeared and put forward that 
defence. They did not do so but allowed 
a deoree to he passed against them. Upon 
the findings of both the Courts below the 
servioe of summons was duly effeoted and 
the allegations of the plaintiffs that they 
had no notioe of the suit is untrue. Wo 
think that the learned Additional Judge 
was not right in holding that because 
Yad Ram was the mortgagor his interest 
was neoessarily adverse to that of his 
minor sons. The proceedings in the pre¬ 
vious suit were not, therefore, vitiated by 
any defect in the appointment of the 
guardian ad litem of the minor plaintiffs to 
this suit and their olaim was rightly dismissed 
by the Court of first instanoe. We allow 
the appeal, set aside the deoree of the 
Court below and restore that of the Court 
of first instanoe with oosts in all Courts. 

We may mention that the respondent 
No. 2, Sheo Dan Singh, who has not ap¬ 
peared in this appeal was at the front 
when the appeal was filed, but he wa9 
subsequently served when he was in this 
country but has not ohosen to appear. 
The appeal was, therefore, heard in his 
absence. 

Appeal allowed. 


MADRAS HIGH COURT. 

Civil Appeal No. 3o of 1 y 1 7. 

January 30, 1918. 

Present: — Justice Sir William Ayling, Kt., 
and Mr. Justice Seshagiri Aiyar. 
rtANKARALINGA MUDALIAR 

AND GTdKKS — PliINTIFFa — APPEdLAN.S 

versus 

K.UTHALINGA MUDaLIAR (Dead) and 

oiHfiits—D efendants — Respondents. 
Limitation Act (IX of 190 i), Sch /, Arts. 131, 112 
—Suit for possession of temple—Limitation. 
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RAM 9ARUP V. 71KK RAM. 

1 Sp{r th a e pp,i r b,e ^ 

itself being included in the plah t® v ° te f mple 

suit, is contained in Article 142 of i U fTi° f the 
the Limitation \ c t 42 f ScheduI e J to 

Original Suit No. 35 of 19 14 ? 7 ’ m 

Messrs. K. R Gurusami aLt and Mr s 
SaWaramrliyar.forihe Aprellanis. ‘ ' ' 

ents. ' DeVadaSS - for Respond- 

n w; ‘ h ‘ he — 

‘etion. although i„ our opinion ^/ '' mi ‘ 

pnate Article is Article U> H ! Ppr °' 
Article 131 of the Limitation'' Act The 

and the U ' nlT of' the T' 0 " ,° f temp, <> 

speoifioally included in th^XL • * S 
of the suit • j . ^ ai nt valuation 

Roy v. Afonmo^mDuf^a) ’ift” Pander 
°n by appellants’ Vakil “5 13 relied 
basis that no interest in' ? oeeds ° n ‘be 
party was involved and Rn V , eab ' le P r0 - 

v. MurugappaCMty (J )' Rana " atha ’‘ Ohelb 

Pandara Sannadhi v ? 

OharaMa Siddalin g a slamZ" ^ "Z 

Ramachandra Charlu ( 4 ) “ » . . 

view that Artiole 142 is the Pport ‘he 

apply in the present case arti ° ,e “> 

But this makes the ease of plaintiffs ** 
for under Artiole U; P ! t,tts worse . 

must rest on plaintiffs and on th^^ ° f Pr °° f 
denoe on record we have no 6V1 ' 

r ’■ tiUi ™ * i *’ 

.b. T izrJi dl 7S.£ i 

M. C. P. 

dismissed. 
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ALLAHABAD HIGH COURT. 

Livil Mi csllxneous No 325 op 1919, 

August 12, 1919. 

Pve *e>‘t:-Justice Sir P. C. Banerji, Kt. 
Mr - dnstioe Rafique and Mr. Jnstioa 

Piggott. 

RAM SARUP— Petitioner 

versus 

„ J„ h . e , car 7 in !? on of a family business by a Vakil 

transactions hlSS.K'LS toTud ^^ 
permission cf, the High Court, [p. 639, coU ]'” th ° 

II of tb M rl 1 T M nnder rale 26 ' Pftrt 
fi, of the High Conrt Rules. 

Mr. Nehal Ohand, for the Opposite Party. 


An ,%°ivA * * 

Ind. Deo. (n. a.) 591. ’ ar ‘ P ‘ C ’ J • 6 '1; 8 

is (4) 35 Ind. Cas. 616, 31 M. L. J. 857i 4 L 


ojm® 1 ?NT.-This ,s an application by 
one Ram Sarup praying that notice be taken 

Vakil of T A ° f Bab “ Tika Ra “. * 

Asia it h '' S ^,” art ’ D0W Practising at 

nf * ' . be,D ? all0 ged that he is guilty 

“iontad *7"?.. mi ' S ° 0ndaot ' The misconduot 
r“ie os p° Zr, V ? k ' 1 is a violation of 
The firsV L ° f the Hi * h Conr ‘ Roles. 

that » Para r Ph ° f that rQle Provides 

that f an appho.nt for admission as a 
practit'ener holds any appointment or carries 
any trade or other business the High 
Oonrt may refuse to admit him, or pass 

proner Ph Z h ‘ 9 applioation a9 ‘bfnks 
P oper. That paragraph has no bearing on 

nJit T 0aS6> 'nasmnoh as in the 
petition beforn ng it not ^ 

lS 94 f , 6 Wh6n the Vakil ePPbed in 
lo94for admission, he was carrying on any 

trade or has,ness. It is the provision of 

the v!°b°f Para « ra P h of ‘be rule which 

Thai * 13 a L *° ^ ave oonfcravened. 

lhat pa'ag.apb requires that any person 

titinn haV1D u ^, een Emitted as a legal prao- 

ahall 6r ’ . 8 ^ a . a 000 ?* any appointment or 

hnai 00 6 u n ln ^° an ^ trade or other 
usiness, shall give notice thereof to the 

gh Court ; It is said that this Yakil 

-t siDoe his enrolment, been carrying on 

basiness in grain and other articles and 

not given notice of his having-entered 
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into scoh business to this Court The 
Vakil has Bled an explanation and in this 
explanation he states that there was a joint 
family business whioh used to be carried 
on from the time of his grandfather, that 
he and his father and unole were members 
of the joint family and that he as a 

member of that faimly had an interest 
in that business. That business, according 
to his allegation, has long been closed 
and this is not denied by the applicant. 
We do not think that the carrying on 
of a family business, whioh has been in 
existence for a long time, may be regarded 
a 9 entering into any trade or business 
within the meaning cf the rule. The 

Vakil has admitted that from tira9 to time 
he entered into transactions for the sale of 
grain, salt, cotton, seeds, etc., by way of 
speculation, but he has not done fo habi¬ 
tually. He has mentioned eight instances, 
seven of whioh were instances of business 
oarried on in the years 1915, 1916 and 

1917. It does not appear that he has 
habitually or systematically exercised the 
profession of a trade in addition to his 
work as a Vakil. We do not think, there¬ 
fore, that he can be held to have violated 
the provisions of the rule to whioh we 
have referred. We think, however, that it 
was not proper for him to have entered into 
the alleged transactions while be was carrying 
on the business of a Vakil, although those 
transactions were only isolated ones. W e 
do not think that the faot that he helped 
his sou in borrowing money for the business 
whioh his son is alleged to have oarried 
on on his own account would amount to 
a violation of rule 26. Under those oiroum- 
stanoes we are of opinion that further 
action is not oalled for in this oase. At 
the same time we think that the V akil 
should give an undertaking to the Court 
that he will not enter into any business 
or trade without giving notice to the Court 
and obtaining its permission. Suoh under¬ 
taking has bean given to us by Mr. Nehal 
Chand who appears on behalf of the Vakil 
and by the Vakil who is himself present 
in Court. The Rule issued to the Vakil is 
accordingly discharged. 

Rule discharged. 


MADRAS HUH COURT. 

Appeal a j\isst Ori>? t No. 261 ok 1918. 

January '/ 8 , 1919. 

Present : - Mr. Justice Oldfield and 
Mr. Justice Seshagiri Aiyar. 

RAUL A 13 AN L)1 VEER AMM A— Petitioner 

— Appellant 
versus 

RALLA13AND1 SUBBA RAO 

AND ANOTHER—RESPONDENTS. 

Civil Procedure Code (Act V of I9JSJ, 0. IX, r. 9 

— Probate ami Administration Act (Y of 1S81J, s. 83 

— Probate application — Dismiss il for default — 

Itcstoration, application for, maintni nubilit ij of. 

Order IX, rule 9, of the Code of Civil Procedure 
is applicable to the dismissal of an application for 
Probate which has, under section S3 of the Probate 
and Administration Act, been treated as a suit. 
The applicability of the latter portion of rule 9 is not 
conditional on that of the former, [p. 6 P, col. 1.] 

Appeal against the order of the Dis¬ 
trict Court, Godaveri at Rajahmundry, 
in I. A. No. 275 of .19*8, in Original 
Petition No. 55 of 1917. 

PACTS appear from the judgment. 

Mr. P. Somasundram , for the Appel¬ 
lant.—Order XXI, rule 9, governs pro¬ 
ceedings under the Probate Ast. Section 55 
of the latter Aot lays down generally 
that the provisions of the Civil Procedure 
Code shall, as far as possible, govern 
proceedings under the Aot. Under seotion 
83 of the Aot the application has to be 
treated as a suit. Applying the 2nd 
part of Order IX, rule 9, Civil Procedure 
Code, the order of dismissal of the probate 
application may be set aside. 

Mr. A. Vencatachellam , for the Respond¬ 
ents.—The latter part of Order IX, rule 
9, Civil Procedure Code, can be applied only 
when the first part debarring plaintiff 
from a second suit can be applied, otherwise 
not. See Ramani Debi v. Kumud Bandhu (1). 

JUDGMENT.—The question is whether 
Order IX, rule 9, of the Code of Civil 
Procedure, is applicable to the dismissal 
of an application for probate whioh 
has under seotion 83 of the Probate and 
Administration Aot, V of 1881, been treated 
as a suit. That seotion direots that the 
proeeedings shall take, as nearly as may be, 
the form of a suit aooording to the pro¬ 
visions of the Code of Civil Procedure. 
Seotion 55 of the same Aot also applies 


(1) 7 lad. Car. 126j 14 C. W.N.924; 12 0. L. J. 185, 
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these pr ° vi 8 ,o D8 to proceedings in relatioQ 

grant cf probate so far aa the 
oirourostanoes of the case admit. And le 

oannot find a^thing in the 

n? tn X ’ ra,e »• wlli ° h ^ "ele 

IbL T77 ' D th8 pre96Dt oonneotioD, 

Oh cannot be conveniently applied. 

tha^p?of’ tfe^T tbat 

oritioism m the referring order of Beaman J 

S) but: * lchand , v 

present to V 0t th ' nk ** "^eeeary at 
present to consider whether it is correct 

that of tf' f 9 9 ’ 88 06Ddi t>0Pal on 

on aooouut of it. We. therefore, eet adde 
the deoision ar.der appeal and remand the 
petition for re admission and disposal on 
ltS “"its. Costs to date will abide the 

paseed? Dd b6 Pr ° Vided f ° r in the order ‘o be 

M. C. P. 

Appeal allowed. 


< F <B 23 Ind - Cas - 325 * 38 B - 309; 16 Bom. L. It. 5 


ALLAHABAD HIGH COURT. 

Civil Rkv.sion No. J43 of 19J8. 

August 13, 1919. 

Present:-- Mr. Justice Rafique and 
Mr. Justioe Wallaoh. 
POHKAR- Decree Holder—-Apelioakt 

V-TSUS 

RAM LAL— Judgmemt Debtor-Opposite 

, Pariy. 

Agra Tenancy Act (11 0 f 1901 > s l «7 

fo"°2.J P8n t ° re ™ i °" bythe Court. rr [°p“ e 6«; 


Civil revision against an order of the 
Assistant Colleotor, First Class 

dated the J6th Apr,11918 ' ^ 

The f ° r tha A PPe»aDt. 

R.I.t ““ “• * F ' <- th. 

“ »*w“*ti." i. 

CoTleetrr , ftn ° rder ° f an A ^ant 
apD'if nt r Je ° t,C8 " ,e a PPboatioD cf the 

PP^eant for restitution. It appears that 
a suit was brought against the applicant 

Assistant 7*1] Pr ° fitS - Tba Earned 

suit ««. (1 ?°J e o nP ’ ' n wl,Cfa Court the 
suit was filed, decreed the claim of the 

Pposite parly f or about R 9 . 700 On 

, M “ ; h * ...... .1 ,tZ 

» ^...... 

In n l . e e8t ‘ 1° 6e °uud appeal 

Ibout Rs 9 nV he r de ° ree Was educed to 
posite ra t 7 In tbe meantime the op. 
the fir,?? h n d eX£0Qted the decree of 
hiln • f 1 Ppella,£> Court. After the de- 

plicant h f 6 ° aPe ' n th ’’ 9 Conrt - the “P- 
phcant before us presented a petition to 

namely 7 b C ° I,e ° tor f ° r restitution, 

between tb ? reCovery of ‘be difference 
between the decree of the first Appellate 

Assistant' o‘lf de " e ° ° f tbi8 Conrt - The 

and direct? 9 .°i! 0r rejeoted ,h e application 

glr uR aPP, T nt 5,6 a re- 

the n? J ? oan te ”° doubt that 
errcnenn ? ° j * be Afsls<an ‘ Colleotor is 

under “ “ “7 bave beeD P»««d 

open h misapprehension. No remedy is 

applicant 7 ay ° f a regn,ar Enit to the 

morel th t reC ° VCr <he bai8coe of tbe 

party ,? real,>ed ^ «be opposite 

Annellet e * eont,OD of ‘be decree of the first 
it taken ?' , A prel, minary objection 

to *£“ ° D I b6ba,f 01 opposite party 

Court on tb P l0at,On ln reT,sion to this 
This nhi t' 8 ?r°und that no revision lies. 

we need lnn ,a8n PP°r‘ed by aulhority and 

Sir.gh v ° D irTTiT OD0 , Oaee -, flam4er 
half of ib v A “” (1 >- 0a be 

on th. V th ! applloanS « re at stress is laid 

tTon , ! / bat « present applica- 

remedv e 7’ be ’ the applicant, has no 

r?wr any c Where - think that the 

PP cation for restitution made by the 

Ass T D ' P h n a?b r0JeOted by the learned * 

Assistant Collector, does not prevent him, 
the applicant, from making another oo- 
pl ation before the Revenue Court. We 

(D 2 Ind. Cas. 377, 6 A L. J. 651, 31 A. 445 
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have no doubt that if the matter is pro¬ 
perly put before the learned Assistant 
Colleotor he will take aotion upon it. 
In any ease the present applioation is 
not maintainable. We, therefore, dismiss it 
bit in the oireumstanoes of the oase make 
no order as to costs. 

Application dismissed. 
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MADRAS HIGH COURT. 

Civil Revision Petition No. 4 op 1918. 

January 6, 1919. 

Present:— Mr. Justice Seshagiri Aiyar. 
koppaka CHANDRaYYA— 

Petitioner 

versus 

F. W. R. ROBERTSON. TRUSTEE io the 

MAHARAJA of V 1ZI AN AG ARAM, 

AN>» OTHER—Ke-P0NDE,T3. 

Civil Procedure Code (Act V of \90S), s. \ lo, . 
XXI rr. 89, 90— Execution of decree—bole Al'P * 
cation by prior vendee of portion of property to set[ asule 
sale, maintainability of-Order dismissing application 
—Revision-High Court, intcrjerencc by. 

A purchaser at a private sale from a judgment- 
debtor of a portion only of certain properties which 
are subsequently sold in execution of a decree is 

not entitled to ask that the execution sale be set 

aside cn the ground that the amount of the decree 
has been fully paid by himself aud other purchasers 

of the rct-t of the property 

Karunakara Menon v. Krishna Menon, 27 Imi Cas. 

952; 2 L. W. 196; 28 H. L. J. 262; 39 M. 429, 
followed. 

An order dismissing such an application 
give rise to any question of jurisdiction and «> not 
open to interference by the High * our 

A more wrong decision on a question 
not a ground for revision under section J1 

Procedure Code. . Tn.l 

Balakrishna Udayar v. VasudevaAiya* 40 lnl. 

Cas. 650; 15 A L. J. 645: 2 P. 

69; 26 O.L. J. 143; 19 Bom. L. R. w N "so- U 

N. 628; 40 M. 793; 6 L. W. 601; 22 C. W. N. oO, l 

Bur. L. T. 44 I. A. 261, (P. C.), followed. 

Petition, under seel ion 115 of 0 
of 1908, praying the High Court to revlse 
the deoree of the Court of the Dietnot 
Judge, Vizagapatam, in Civil Miscellaneous 
Appeal No. 3 of 1917. preferred against 
the order of the Court of the >s r 
Munsif, Chodavaram, in I. A. No. 

1916, in Execution Petition No. 13 ot 191D, 

in Original Suit No. 422 of 1907. 

41 


Mr. R. Narasimhnm, for the Petitioner. 

Mr. V. Rumesam, for the Respondent. 
JUDGMEN 1\—In this oase the petitioner 
purchased the property privately from the 
judgment-debtor. Other persons had 
purchased portions of the property before 
him- the 2nd counter-petitioner isanauotion- 
purohaser. The contention of the petitioner 
is that as he himself and the previous vendees 
have paid the full amount of the deoree 
the sale should be set aside. The lower 

Appellate Court held, following the deoision 
of this Court in Karunakara Menon V. 
Krishna Menon (l),that as the petr.oner 
paid only a portion of the amount he is 
not entitled to ask that the auction should 
be set aside. That deoision has been 
sought to be distinguished before me. In 
my opinion the lower Appellate Court is 
right in holding that the present case is 
covered by the authority oited by the 
lower Appellate Court. Even apart from 
this view I fail, to see what question ot 
jurisdiction there can be for interference 
under section 115 of the Code o Civil 
Procedure. As was pointed out by the 
Judicial Committee in Ralukruhna DJayar 
v Vasudeva Aiyar (2), the mere fact that 
a wrong deoision has been given on a 
question of law would not enable an 

Appellate Court to interfere with the 
order of the Court below under seotion 115. 
For both these reasons 1 uphold fche 

judgment of the Court below and dismiss 
the petition with costs of the 2nd respondent. 

M. C. P. , , .7 

Petition dismissed. 


(1) 27 Ind. Cas. 952; 28 M. L. J. 262; 2 L. W. 190; 
39 ,2 ; 4 4 0 9 lnd. Cas. 650; 40 M 793 ; 15 A. L. J 645, 

22 C.' W N 50; 11 Bur. L. T. 48; 44 1. A. 26 (P. C.J. 
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' ,ART4P S ' NGH »■ JiSWAKT SIKGH. 

C^fB ABADHlGH COURT 
° L Rshsion No. 163 of 19is' 

Jnly 3), 1919. 

Mr Mr i J r ti06 Rafi “- and 

pabtap sSSS 1 Wa,laoh - 

« AND ANOTHFR 

cbgjiert-Demors—Applicants 

t a ri -rrr versus 

JASWANT SINGH 

Decree Holders r iN0THE R- 
Ci^Pro^^Xf^-RESPONtENW. 

r ^'s°o, mop,, 

r * r,ew » a/ec^fi /et.cu;. Appeal ^ hn 9 o/, i^di/it? 


for renew, the Applicant files aj “? ‘PPlication 

order of which he is seeking a T “ PpeaI against the 
such appeal is pending is no b»rTV he fact that 

C PP i ,Cati0n f .°‘- rey iew. [p 843 coU.l i3P08aI ° f 

Distriot Judge," Fa^nth'^H ° rder ° f lhe 
9th of May 1918 n habad - dated the 

j u N a :Lt';/z [ h h e A R pp,loan(s - 

JUDGMENT —Th- , the Respondents. 

revision from ' an ', an application in 

learned District |„5 P te - order of ‘he 
fcUing a8ide ftn °‘ FWukhabad 

passed on an SDD i:„ , c . f lhe Munsif 
appears that the '!„ *'7 f ° r revie w. It 
a decree against th ^ Party obtained 

f d of An,«t 191 h9 The PP 'T S ?“ the 
f or execution was made Sr8t application 
August 1914 7t made °" 'he 2tith of 
barred. Notice was ,W,d ° bv,0 “ Ri J' 

‘‘On to the judgment d hf ° D be a PPlica. 

appeared. The i d ebtors but nobody 
minors then and ” d *»«»- deb t°r. were 
was issued to their “’T 8 “ U Noti oe 

were taken on that annl* ! rd ‘ an ' No 3, eps 

o'ber applications were put Sabse<J “ eotly 
execution of the denr. P fc , ,D and the 
Property 0 f the , H WaS al,0 " ed - The 
applicants before this' S* debtors - ‘be 

and was advertised for a e T h 
to the excoution proceed,n! , ey ob J eot 

of limitation. Their ohi r 9 ° D tbe ground 

- ‘he 9th of January 9lV a d d ' 8a,i0W<;d 
the 24th of March 1917 again on 

April 1917 they ^' °° the 2od of 

review before the 6 p n ap P 1,0 ation for 
decree. Before °° nr ‘ executing the 

ooald be disposed of foe'°" 7 review 
appeal on the 9th nf \r 7 P refer red an 

‘he disposal of thl ft May , 1917 ' Before 

Muneif who was P f. ea ’ the learned 

disposed of the annlT' r° 8 deoree 

Pplioation for review. 


the review lin/T* 1 T witbdrawn ' On 

allowed , he P o P b l a -' 0n 1 arDad Munsif 

debtors with ! ! ‘ be j nd « m ent- 
'hat the deer to Imitation, holding 

"^rKr-Vr “ Jis 

eebseqnentiv to b p bee " fi ' 6d ' tbnngfc 

learned District °°^ end that the 

the order 0 f d f ® 0D,d onl ^ set aside 

=ittVa? s:*= 

coder Order XLVI^raltV^hT'h h ° ld6 ' 8 

z* ba api>.i e tio t ; ffi L‘ h : 6 5r ,f Tb d r- sed 

tbe 6D app 1;oation**for d J ° d *° ‘ ba ‘ 

entertained as an annear eW °° n]d “ 0t be 

iisrihi ° 6 h ay ,e8 : d at 

the'MuZf'^'The “"'j ‘by 

“on wrtad?t:for te t P b dtbat ‘ b -PP'i»a- 

appeal and that the " 8 . D ® of ‘ he 

Srie^Tb: 1 , Jndg ; "-"-‘lover 9 

z?nf t‘ * “■ 

hut from which SD , a PP ea ‘ 13 allowed, 

ferred me i° appea has been pre- 

decree’ r\ aPPiy , for a r ”'«w Of the 

‘he judgment deh°f rder ' Tbe ap P li<,a ‘ ion of 

appeal wm filed g T made before ‘he 

sss'^’SUS’aSJ 1 : 

r.r i as. r: ■ 

« 32 M - 416 ' 19 H. L. J. 388; 
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shottam v. Laxmibai (2). In view of 
the case-law we must accept the oonteutiou 
of the applioants. We, therefore, allow the 
application and set aside the order of the 
lower Appellate Court with costs. 

Application allowed. 

(2) 23 Ind. Cas. 513; 38 B. 4L6; 10 Bom. L. R. 189 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second CiV.l Apfeal No. 395 of 1918. 

May iz, 1919. 

Present: — Mr. Daniels, A. J. C., and 
Mr. Lyle, A. J. C. 

RAM DEO SlNGH— Plaintiff —Appellant 

versus 

DEPUTY COMMISSIONER ofSULTAN- 
PUR. Manager, Cou.vr of Wards, DERA 
ESTATE— DaFendaat—Respondent. 

U. P. Land Revenue Act (III of lUOiJ, 8. _lil ib) 

17. P. Court of Wards Act (IP of 1912,/, s. ol -U'dcr 
by Revenue Officer directing institution oj civil suit 
—Notice to Court of Wards -duit brought bejore 
expiry of two months, maintainability of. 


The appellant, who filed objectious in a partition 
case instituted by tfio Uourt of Wards, was on -ith 
March 10»0 ordoied, under section iliof the Land 
Revenue Act, to institute within three months a 
suit in the Civil Court for the determination ot 
the question in dispute. On iOt.fi May 19lo ho 
gave notice to the Collector as required by sect on 
b* of the U. 1\ Court of Wards Auc and a me days 
later instituted the suit in the A>ivil Court: 

Held, that there was no reason for dispensing with 
the express provisions of section o4 of the U. 
Court of Wards Act, and as it was in no way 
impossible for the appellant to have complied with 
that section and yot have brought his suit within 
the time allowed, the suit was rightly dismissed. 

[p. 6-i4, col. I .] 

Appeal against the deoree of the Subordi¬ 
nate Judge, Sultanpur, dated the 2nd Septem¬ 
ber 19i8, upholding the deoree of the 
Additional Mansif, Sultanpur, dated t e 
let July 1918. 

Mr. tiudra Datla Sinha , for the Appellant. 

Rai N. N, Ghoshal Bahadur, for the Re* 

spondent. 


JUDGMENT.—This is a seoond appeal 
in a sun against tbe Court ot Wards, 
wbiob has been dismissed on the ground 
that tbe plaintiff-appellant failed to oomply 
with the provisions of seotiou 64 of the 
U P Court of Wards Aot ot 19l2. The 

fa'ots' are admitted. The appellant tiled • 

objections in a partition case instituted 
by the Court of Wards. On 4th March 
191b an order was passed by the Assist¬ 
ant Collector, under section 111 ot the 
hand Revenue Aot of 1901, requiring the 
plaintiff to institute within three months 
a suit in the Civil Court for tbe deter- 
minatiou of the question in dispute. On 
2Uth May 191S he gave notioe to the 
Collector as required by section o4 of the 
Court of Wards Aot. On 29th May, nine 
days later, he tiled a suit out of whiob 
this appeal arises, instead of waiting tor 
two mouths as required by tbe seotion. 
The oase is a hard one, as, if tbe 
plaintitt nad waited for tbe espiry ot 
two months after be gave notioe, bis suit 
would nave boon beyond tne period of 
three mouths allowed in the order passed 
uuuer section ill ot the Uarnl Revenue Act. 
in tact wnere suon a suit is brougut against 
tbe Court ot Wards, tne effect of seotion 111 
read with seotiou 04 of tbe Court ot Wards 
Act is to compel tbe plaintiff to give notice 
to the Collector within one montn of tne 
order being passed, it is true that there 
,s no reason wny be should not give notice 
promptly, as be Knows tuat no has only 
three mouths within wdion to bring t 
suit and mat it he lads to bring it witmn 
that time tne oojeotmn will be doomed 
agaiust him. At toe same time we tnmk 
that this was a result not contemplated 
wuen seotiou 64 was enacted auu that an 
ameuument of the section to proviue for 
special oases like tbis is urgently needed, 
section id ot the fjimitaliou Act does not 
apply to .be oase, as the period of limi¬ 
tation is not one prescribed by toe limita¬ 
tion Act itself ana, therefore, seotion 29 of 
toe same Aot exomues its application. ihe 
lower courts have cited certain oases in 
wuiob the requirements of section bU ot 
the Code ot Uivii Procedure have been 
dispensed with in tne case of a salt tor 
an injunotion. Tnese oases are not, how¬ 
ever, analogous, as they were all oases in 
whiob there was an imminent danger of 
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...... “• 

to the plaintiff if the gait ^ **1°? done 
at ODoe. We are nnahl was brought 
find any reason for 1D - ^ IS 0a9e to 

imperative «£i^ 

tpeS ?r- 

PHed with that section ““d V? 6 ^ 
brought his suit within fU fu* * b ave 
allowed by the 0 rd» t *u' S tbree months 
lector. rder of the Assistant Col. 


[1919 


We, therefore, dismiss th a , , 

Pnder the circumstances we d*ff 

bear their own oosts in this 


the parties 
Conrt. 


Appeal dismissed. 


Cm, A R ABAD HIGH COURT. 

Civil Hr vision No. 11 ok 1919 

^ July 31,1919. 

«-*« 8 S!aisssasjv,. m 

-Applicants 

m T-i . versus 

paJ? ' d ™'« a «™Ay com. 

Railway Company , extent of pL . 75 ~- LlaJ >dity v f 
Burden o, from liability 

laUw disc ^ons, whether can befooled 

nXlfsVct rt&" d9r SCCti °“ 75 * ‘"e 

first, that the articles composint^the C ? tablish - 
were articles mentioned in M.n £ le , consi gnmenfc 
tbo Act, and secondly, that th^l Sc ? edn,e 

consignment exceeded He. ICO ti t& ™ oe of the 

fication for reading the section Q 13 no J U8ti * 

when any articles mentioned in tL c h ° Ugl ; ifc meanfc 
are articles of intrinsic valueand Sc .f eda,e 

parcel or package delivered to ! d ^° ntained in a 

tration for carriage by raihvav ” r radwa ^ adminis- 

ln interpreting themin' b-* 46 , col* ' & 2 .] 
legislative enactment it is thnlf ? ? word in a 

refrain from examining the discing 7 ° f ? e Courfc to 
of the legislative authoritv wl ‘°u and the views 
statute. It has to look at th^ e ? acted the 

word only. [p. 045, col. 1 .] * meaning of the 

Civil revision against th* j 

Judge, Small Cause Court C J r er ° f the 

the 19th December 1919 Dpore ’ dated 
Mr. K. N. Katju, for the Applicants. 


TfT DO ip vil trV ’ for the Respondent. 

po.n^nf ,'~, Thi8 appl, ' oatio " raises a 

point of some little interest. The plaintiff 

sued the East Indian Railway Company for 

machfne madeRce. ° tJ?”"”* a0nt *' nin * 
of over the value of R,. 100,"Tut The" value 

no ertra" f nte "hT ^ D ° 6 b08n de0,ared a ° d 
exlra freight had been paid by way of 

oimDensation for increased risks, 
the be Ra ! lvVa y Company Pleaded that under 

U wa'I ZTumI Se ° ti0n 73 ’ A °‘ ,X ° f 1890 ’ 

wJd he ‘ W- Dt Th °c the ° tbfcr 8ide is tha ‘ the 

J\ f k n m the ‘^ 0OOD d Schedule of Act 

nmchin 8 “°r T n3 haDd made Iaoe aDd not 

ten,on rT l' 806 ^ In support of this con- 
L and 29 V T" J 3onD9el has referred to 

was an A ^ ^ 8eotion L This 

Vnlt \ A k }° araend the Carriers Aot in 

wbereTha J T ti0D iaid down ‘hat 
rie “^ Act it t ? Wa8 D8ed in tbe Cai - 

c udint : aS t0 be 00ns trued as not in- 

this TL ra T a made laoe> bnt tbe fa °‘ tha t 

rityfta T g WSS Pa88edi9 aa ‘bo- 

stlndinT h ,E T r » 6 a 4 ' 0 " that tbe word "l a oe” 

made lie 7 ^ e “ d ° 6S not ipol “ de “ a »biue 
Act if I s ^ 'uterpret the Amending 

of ihe Ca mP 7 eX T adeS fr0 " the Provisions 

HadTh. aT. u “ aabiDe “ ade h ° e - 

ace would have been included in the provi- 
n n . Tbe P a8SID » of the Amending Aot 

tion ofThTr " e “ ade la ° e fr ° m tbe °P era - 

the IndL pT erS A °‘ iP En * land . but in 

neL« d Ra, W J aj ’ 8 Aot the word “lace” must 
necessarily include both hand made lace and 

mach,^ d ]aoe If the Aot . t 

serionsl T \u* °° nid . bardly be untested 
hand be W ° rd b00ts ” meaD8 on ly 

. a d made boots and eroludes maohine made 

W 7 d “i PP y ,Dfir the ordinary meaning of the 
° rd ,aoe both in colloquial and in bnsi- 
ness and technical senses, maohine made lace 
is asI muoh lace as band made laoe. 

I he learned Counsel for the applicants has 
further pressed that his clients should succeed 
unless ,t be found that the laoe in ques¬ 
tion is of exceptional value. In support of 
his argument he relied on the deoieion in 
barat Ohandra Bose v. Secretary of State for 
Jndia (I), in whioh a JBenoh of the Calcutta 
High Court laid down that the word 

U) 14 Ind. Cas. 720-, 39 C. 1039, 
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“shawls” in the Second Sohedule of Act IX of 
1890 could only refer to Indian shawls of 
speoial value and oould nit be taken to apply 
to shawls of inferior value. If the prinoiple 
in that decision be accepted, it would be 
possible by analogy to infer that the word 
“lace” in the Second Sohedule meant only 
laoe of high value. But I regret that l am 
unable to accept either the reasoning or the 
conclusion of the learned Judges who formed 
that Bench. They had to interpret the 
meaning of the word “shawl”. They found 
what the interpretation of the word ‘ shawl” 
was in the English language, but they pro¬ 
ceeded to oonsider what «a9 the probable 
meaning which the Legislature intended to 
apply to suoh a term when the schedule was 
first drawn up and how far its meaning was 
to be determined by reference to the other 
items in the sohedule. With due respeot to 
the learned Judges who decided that appeal, 

I would pcint out that their first prinoiple of 
interpretation is not in aooord with the prin¬ 
ciples of interpretation known to the law. 
It is the duty of a Court interpreting the 
meaning of a word in a 1 a gislative enactment 
to refrain usually from examining the discus¬ 
sions and the views of the legislative author¬ 
ity which enaoted the Statute. It has to 
look at the meaning of the word only. In 
the next plaoe, I oannot find the slightest 
authority for supposing that those who en¬ 
aoted the Statute intended the word * shawls ’ 
to mean only expensive shawls. It is quite 
dear from the sohedule that many articles 
were inoluded which were necessarily of 
small intrinsic value, for example, watohes, 
docks and time pieces of any description. 
This must include the cheapest watches, 
docks and time pieces. Government stomps 
will equally include a Government stamp 
valued at half anna and a Government stamp 
valued at Rs. 1,000. In order to avoid lia¬ 
bility under the provisions of section 75, Act 
IX of 1890, a Railway Company has to 
establish two conditions. The first is that 
the artides composing the consignment are 
articles mentioned in the Second Sohedule. 
The second is that the total value of the 
consignment exceeds Rs. 100. There is no¬ 
thing from whioh an inference oan be drawn 
that each artiole in the consignment must be 
of value. The railway would be equally pro¬ 
tected in the case of a consignment of Rs- 150 
worth of half-anna stamps as it would be 


in the case of a consignment of one stamp 
worth Rs. 150. There is no justification for 
reading section 75 as though it meant when 
any artides mentioned in the Second Sohe¬ 
dule are artides of intrinsic value and con¬ 
tained in any parcel or package delivered to 
a railway administration for carriage by rail¬ 
way.” That is how the Calcutta High Court 
have read the section. 1 regret that L am 
unable to adopt the same interpretation. I 
accept the view of the learned Small Cause 
Court Judge and dismiss this application 

with costs. . 

Application (lumi<$e<l. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

SfcONP Civn. Appeal No. 506 ok L917. 

May 16, 1919. 

Present: — Pandit Kanhaiya Lai, J. C., and 
Mr. Ashworth, A J. C. 

RAD HE KISH AN—Plaintiff — Appellant 

versus 

BIK.ARMA.nr SINGH—Dskekdant — 

Respondent. 

Civil Procedure Code (Act V of 19089, s 73, O. 
• YXI \r Attachment of properly Mortgage 

tented during pendency of attachment-Simple money 
ccree obtained by mortgagee -Rateable distribution. 

Where a mortgagee under a mortgage executed 
hill the oronerty was under attachment claimed 
nto ible distribution under section 73 of the Civil 
Procedure Code, in respect of a simple money 
lecr ec for interest due on his mortgage: 

H.dd that the disability imposed by Ordei XXXI , 

14, of the Code did not apply to him, ami that 
ie W as entitled to rateable distribution, [p. 04b, c . 


Appeal against the decree of the Distnot 

,dge, Sitapar, dated the diet October Ul , 
Adding the decree of the Subordinate 
,d ge , Sitapur. Tahsil Biswan, dated the 

^Messrs °A. P. Sen and Bisheshwar Nath 

rvastava , for the Appellant. 

The Hon’ble Mr. Gjkaran ^ath Misra , for 

'niDGMENT.—The plaintiff-appellant filed 
)rt ain suits against T.kadas and Khushal- 
a9 for the recovery of money and obtain- 
i an attachment before judgment of 
! rt ain property belonging to the debtors. 
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Subsequently he obtained deorees against 
those persons. During the pendency of 
this attaohment Tikadas and Khushaldas 
made a simple mortgage of the property 
attached in favour of the defendant-re¬ 
spondent, who subsequently obtained a 
deoree for money on aooount of the in¬ 
terest due on the said mortgage, relinquish¬ 
ing his lien over the mortgaged property. 
Meanwhile the plaintiff appellant proceeded 
with the execution of his deoree, but before 
the property attaohed by him could be 
brought to sale the defendant respondent 
obtained an attaohment of the property 
and applied for a rateable distribution of 
the sale-proceeds under section 73 of the 
Code of Civil Procedure The Court which 
realized the sale proceeds allowed a rate¬ 
able distribution to be made. The validity 
of that order is challenged in the suit 
which has given rise to this appeal. 

The Court below dismissed the claim, 
holding that Order XXXIV, rule 14, of the 
Code of Civil Procedure did not debar 
the defendant-respondent from claiming a 
rateable distribution of the sale proceeds. 

Order XXXl\, rule 14, is intended for 
the protection of the mortgagor. It does 
not absolutely forbid a sale of the mort¬ 
gaged property at the instance of the 
mortgagee. It merely indicates the me- 
thod in which the sale can be effected in 
satisfaction of a claim arising under the 
mortgage. Section 73 provides a possible 
substitute for the method prescribed for 
proceeding with the sale. It aims at 
preventing an unnecessary multiplicity of 
proceedings, or as observed in Mohan Lai 
v. Eumayun Jah (l) to secure an equitable 
administration of the property by makirg 
the sale-prooeeds divisible in a particular 
manner. A mortgagee oooupies for the 

purposes of rateable distribution a privileged 
position. Th« defendant-respondent, how¬ 

ever, claims no privilege. He wants to be 
placed on the same footing as the execution 
creditor. In faot qua the execution credi¬ 
tor, he is not a mortgagee at all 
Seoticn 64 of the Code cf Civil Procedure 
lays down that where an attachment, has 
been made, aDy private transfer of the 
property attached or of any interest therein 
shall be void as against all claims enforce- 


able under the attaohment. So far as the 
execution creditor who had made the attach- 
ment is concerned, the mortgage made by 
likadas and Khufhaldas in favour of the 
deferdant-respoLdent is a void transaction. 
1 be defendant-respondent cannot enforce his 
rights as a mortgagee on the basis of that 
mortgpge or obtain a deoree for sale so 
as to bind the execution creditor, so long 
as the attachment obtained by the exeou- 
tion orednor subsists. The disability im¬ 
posed by Order XXXIV, rule 14. of the 
bode does not, therefore, apply to him. 

On behalf of the plaintiff appellant re - 

Y>TV^ P,a0ed ° n oertafn observations in 
Bithal Das v. Nand Kishore (2) emphasiz- 

mg that seotion 295 of the old Code, cor- 
responding with seotion ?3 of the present 
Lode, was not designed to enlarge in any 
way the rights of the decree holders or 
place at their disposal the proceeds of 
property whiob they oould not have them- 
selves attached and sold. But as explain- 
ed in Bam Das v. Munna <3), Ooun Bunker 
Panday v Abhoyeswari Dabee 4) and Nathu> 
bhai Motilal v. Hat Thnm (5) Order XXXIV, 
rule 14, does not prevent an attaohment being 
made, though the property may not he 
capable of immediate sale. Seotion 73 re- 
cognises the right of the prior and sub¬ 
sequent incumbrancers to share in the sale- 
prooeeds in certain circumstances. 

The appeal is. therefore, dismissed with 
008 ts. 

• 2 ) oo » inR , , A PPeal disir.iised. 

'*• 23 A. '0« at pp. 110, 111. 

(3) 18 Ind Cas 101; 4 O. L. J. 671. 

(4i 25 C 26>; 13 Ind Dec. i N . s.) 176. 

(5) 32 B. 205; 4 Bom. L. R. 274. 


(1) S Ind. Cas. 372; 13 0. C. 291, 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 891 ok 1917. 

July 16, 1919. 

Present-. Justioe Sir P. 0. Banerji, Kt., and 

Mr. Justice Wallaoh. 

Musammat IMAM B ANDI_ Plai^tife 

—Appellant 

versus 

PURAN PRASAD and anither 
—Dependants—Respondents. 

Limitarion Act (7Xo/ 1908;, 8ch. I. Art. 12C- 
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Declaration that property is not liable to sale in 
execution of mortgage decree, suit for — Limitation, 
commencement of. 

3 f. and A. mortgaged tho suit property to P. B. 
brought a suit against 3/ and A. to recover posses- 
eion of the property mortgaged and to tin's suit P. 
was not made a party. B. obtained a decree. P then 
brought a suit on tho basis of his mortgage against 
jJl. and A. in which B was joined as a party, but the 
suit against B. was dismissed. P. applied in execu¬ 
tion for the sale of the mortgaged property, but B. 
claimed it as her own and brought the present suit 
for a declaration that tho property was hers and 
was not liable to sale in execution of P ’s decree. 
The suit was dismissed as barred by limitation, tho 
trial Court holding that the cause of action accrued 
to tho plaintiff on the date tho mortgage was made, 

». e., on tho 20th September 1907. On appeal to 
tho High Court: 

Held, that tho fact of the mortgage having been 
made did not affect tho plaintiff so long as no effort 
was made to sell tho property in enforcement of 
tho mortgage, and that the cause of action accrued 
to tho plaintiff on tho date on which tho defendant 
attempted to sell the property, and that as the 
suit was instituted within six years of that date, it 
was not time-barred. 

Second appeal against the decree of 
the District Judge, Moradabad, dated the 
3rd of April 1917. 

Mr. S. A. Haidar , for the Appellant. 

The Hon’ble S. Raza Ali, for the Respond¬ 
ents. 

JUDGMENT.—The judgment of the 
Court below oannot, in our opinion, be 
supported. The learned Judge has dis¬ 
missed the suit on the ground that it is 
•barred by limitation. The facts of the 
oase are set forth in his judgment. It 
appears that Muhammadi Begam and one 
Agha Meer mortgaged the property in 
suit on the 20th of September 1907 to the 
respondents. After this mortgage the plaint¬ 
iff brought a suit on the 14th of Decem¬ 
ber 1907 against the respondents’ mort¬ 
gagors to reoover possession of the pro¬ 
perty mortgaged. She obtained a decree 
from the Court of first instance and that 
deoree was affirmed .by the High Court. 
To that suit the present respondents were 
not parties, and, therefore, the deoree in 
that suit is not binding on them. They 
brought a suit on the basis of their 
mortgage and obtained a deoree against 
the mortgagors on the 5th of August 
1912. They made the present plaintiff 
a party to that suit but the suit was 
dismissed against her with costs. How- 
$ver, in execution of that deoree they 


have applied for sale of the mortgaged 
property which the plaintiff olaims to he 
her own property. The plaintiff has brought 
this suit for a declaration that the pro¬ 
perty is hers and is ru t liable to sale in 
execution of the defendants’ deoree. The 
learned Judge holds that the plaintiff’s 
cause of action arose on the 20th of 
September 1907 when the mortgage in 
favour of the defendants respondents was 
made. This view is clearly erroneous, The 
faot of a mortgage having been made did 
not affect her so long a-i no effort was 
made to sell the property in enforcement 
of the mortgage. This has now been 
done and the plaintiff’s cause of aotion 
accrued on tho date on which attempt 
was made by the defendants to sell the 
property. The suit, is admittedly within 
six years from that date and, therefore, 
is not time-barred. Wo allow the ap¬ 
peal, set aside the decree of the Court 
below and remand the oase to that 
Court with directions to re admit it under 
its original number in the register and 
to dispose of it on the merits. The ap¬ 
pellant will have her oo9ts of this appeal, 
including fees on the higher soale. Other costs 
will abide the event. 

Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 60 of 1919. 

May 19, 1919. ^ 

Present: — Pandit Kanhaiya Lai, A. J. C. 
SAHI DIN— Defendant — Applicant 

versus 

Hakim ABU SAID and another—Plaintiffs 

—Opposite Party. 

Provincial Small Cause Courts Act (IX of 18870, «. 

35 _Ex parte decree passed by Small Cause Court 

Application to set aside decree disposed of by Court 
not having Small Cause Court powers—Order, legality 

of — Procedure. 

An application was made to a Subordinate Judge 
to set aside an <?* parte decree passed by him in 
the exercise of tho powers of u Small Cause Court. 
Before tho Judge could proceed with the hearing of 
the application, he was transferred and was succeed¬ 
ed by another Judge who possessed no Sm .11 Cause 
Court powers. The latter proceeded to hear the 
application on the merits, though there was n 
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Mun.if possessing Small Cause Court powers in the 
district who had jurisdiction to hear the application 

Courts IT" 35 ° f th ° Pr ° rinCiaI Sina ‘ f 

Smtl fitp 4 ? th ° rC WaS 8 Courfc Possessing 
ftmall Cause Court powers, all pending proceedings 

uhich were within the cognizance of that Court 

should have been transferred to it : [p. CIS col 2 ", 

theanolioaK 9 Snbord . i,,ake Ju(1 ge’s order dismissing 

the application was ultra vire *, as he had no juris, 
diction to hear the application. [ p. 648, col. 2 ] 

Revision againet the deoree of the Offisiat- 

ing Distriot Judge, Rae Bareli, dated the 8th 

February 919 setting aside the deoree of 

the Officiating Subordinate .Judge, Partab- 

garh, dated the 2nd November 1918. 

Mr../. P. 0. Bhattacharji , f or the Appli- 
cant. K 

Mr. Zahur Ahmad , for the Opposite Party. 

i9n?H GMBNr r° D - th9 13th FHbra «y 

1913 the opposite parties obtained an ex parte 
deoree against the applicant, who is a resident 
ot the Mirzapur distriot, for Rs. 92 ac( j 
costs. The deoree was passed by the Sub- 
ordinate Judge of Partabgarh, exercising the 
powers of a Small Cause Court. The deoree 
was sent for execution to Mirzapur with 
the result that the judgmeut-debtor was 
brought under arrest. On the application 
Of the judgment-debtor time was granted 
to him by the Court executing the 
deoree to get the ex parte decree set aside. 
He filed it is said, security in that Court 

for complying with the decree in case he was 
not successful. 

On the 12th July 1916 he applied to the 
Subordinate Judge of Partabgarh, exeroie- 

ing Small Cause Court powers, to have 
the ex parte deoree set aside. The Subordi. 
nate Judge directed him to file security as 
required by section 17 of the Provincial 
Small Cause Courts Aot (IX of 1887) The 
judgment-debtor 61ed that security on the 
9th Angust 1916, His application was 
thereupon admitted but before the learned 
Judge could proceed with the hearing c f the 
application, he was transferred and was 
succeeded by another Subordinate Jodve 
who, in his capacity as a Subordinate Jndve 
possessed no Small Cause Court powers’ 
The latter proceeded to hear the application 
on the merits though there was a Muueif 
possessing Small Cause Court powers in the 
district, who had jurisdiction to hear the 
application under section 35 of the Pm B ; n • i 
Small Causes Courts Act. £ 2£S£ 
dismissed the application on the merits 


was set aside by the 
JLhstnot Judge, who direoted the judgment- 

ebtor to take the application and present it 
to the proper Court. 

It is argued on behalf of the opposite 
parties that the application made by the 
judgment debtor to have the t* parte deoree 
set aside ought to have been summarily 
rejected, a3 it was not accompanied by the 
seourity required by section 15 of the Pro- 
vincial Small Causes Courts Aot. But it 
is not necessary to go into that matter at 
this stage. The question at present for 
consideration is whether the successor of the 
J ubordinate Judge who passed the deoree 
had jurisdiction to hear the application, 
when lie did not possess any Small Cause 
Court powers and a Munsif who had juris- 
diction over the cause had it. Where 
there is a Court possessing Small Cause 
Court powers, all pending proceedings which 
are within the oognizanoe of that Court 

® . t • is was not 

done in this case. The Subordinate Jadge 

Who fuooeeded proceeded to hear the matter 

as if it was proceeding on the regular side. 

H.s order was clearly ultra vires and was 
rightly set aside. 

The next question is whether the hearing 
ot the application should now proceed in the 
Court of the Munsif of Kunda which, on the 

: ra , al1 C * aBe Coart side, had jurisdiction 
to hear the application when the Subordinate 

Judge who exercised the Small Cause Courfc 
powers and before whom the application was 
per ding was transferred, or whether the 
proceeding should be continued in the Court 
? the present Subordinate Judge who has 
been invested with the Small Cause Courfc 
powerssmce the rth Maroh 1919. 

It seem* to me that the Munsif of Ku D da, 
m the exercise of his Small Cause Courfc 
powers, has jurisdiction to hear the appli- 
oation, hut it would be better that it should 
be transferred for disposal to the Subordinate 

o U n° P arka bgarh, who now exercises 
amaH Cause Courfc powers, so that the Court 
w io originally passed the deoree may 
decide the application on the merits. No 
application has yet been made by either 
party for the transfer of the proceeding, 
but it is open to this Courfc to do so under 
section 24 of the Code of Civil Procedure. 

e Counsel for the parties do not deny 
that the conclusion at which the learned 
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District Judge has arrived is oorreot, although 
they are not agreed as to his right to 
entertain the appeal. This Court oan, 
however, discharge the order passed by the 
Subordinate Judge, refusing to set aside 
the ex parte decree on the ground that he had 
no jurisdiction to hear it. 

The application is, therefore, disallowed, 
exoept in so far that the order passed by 
the Subordinate Judge on the 2nd November 
1918 is set aside. The application pending 
before the Munsif of Kunda in the exeroise 
of Small CftQse Court powers is transferred 
for disposal to the Court of the Subordinate 
Judge of Partabgarh on the Small Cause 
Court side. No order is made as to the costs 
of this proceedings. 

Application disallowed. 


ALLAHABAD HIGH COURT. 
Sicond Civil Appeal No. 949 op 1917. 

July 22, 1919. 

Present:— Justice Sir P. C. Banerji, Kt., 
and Mr. Justice Wallaoh. 

GANGA SAHAI alias KHACHROO 
—Plaintiff—Appellant 
versus 

BANSI— Defendant—Respondent. 

Declaration of right to half share in cultivatory 
holding—Mesne profits, whether can be claimed—Joinder 
ot claims. 

Where a plaintiff sues for a decree declaratory 
of his right to a half share in a cultivatory holding 
he is abo entitled to ask for mesne profits, and it 
is open to the ( ourt in granting a declaratory decree 
to also decree mesno profits. 

Second appeal against the decree of 
the Subordinate Judge, Meerut, dated the 
17th May 1917. 

Mr. K. N. Katju , for the Appellant. 

Messrs. 0. Agarwala, P. L. Banerji and 
R. 8. Gupta , for the Respondent. 

JUDGMENT.—This appeal arises out 
of a suit in whioh the plaintiff olaimed 
that he was entitled to a half share of 
oertain cultivatory holding. He alleged 
that he and the defendant were each 
entitled to a half share of the holding 
and that the defendant had taken posses¬ 
sion of a larger share than that to whioh 
be was eptifcled. The plaintiff, therefore, 


defendant was 
share than that 
and he appro- 


olaimed a declaration that he was entitled 
to a half share. He also olaimed posses¬ 
sion and mesne profits. The Court below 
has granted him a decree declaring him 
entitled to a half share, but in view of 
the provisions of seotion 32 of the Agra 
Tenancy Aot has refused to grant him 
possession of a half share as this might 
amount to a partition of the holding. A 
deoree for mesne profits has also been 
granted. In this appeal, whioh has been 
preferred on behalf of the defendant, it is 
not urged that the declaratory deoree 
passed in the plaintiff’s favour is not a 
proper deoree, but it is contended that a 
deoree for mesne profits should not have 
been granted in a suit for a declaratory 
deoree. We think that this contention is 
without force. Aooording to the findings 
of the Courts below the 
in possession of a larger 
to whioh he was entitled 
priated the profits of that share, thereby 
exoluding the plaintiff from suoh profits 
as he was entitled to get from the pro¬ 
perty. The plaintiff has the right to 
reoover from the defendant the profits 
whioh the defendant, who was wrongfully 
in possession, had appropriated; that is to 
say, he has the right to get mesne profits 
as defined in the Code of Civil Pro¬ 
cedure. There is no reason why the plaintiff 
should not be compensated for the loss 
of the profits whioh the defendant has 
appropriated. Suoh profits oould not have 
been olaimed in the Revenue Court under 
any of the provisions of the Agra Tenancy 
Aot. The parties are not oo sharers in 
the ZemiLdari, but are co-sharers in a 
oultivatcry holding only. In our opinion 
there ip no bar to a suit of this descrip¬ 
tion. We see no reason to differ from the 
view taken in Ashiq Husain v. Asghari 
Btgam (1), to whioh one of us was a 
party. We dismiss the appeal with oosts, 

including fees cn the higher soale. 

Appeal dismissed. 


(1) 4 A. L. J. 809 ; :A. W. N. (K08) 21; 30 A. £C. 
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LOWER BURMA CHIEF COURT, 
opt cial Second Civil Appeal No. S3 op 1918 

December 17, 1918 

A TINTp Pr ZS* : ™ Mr - Jastice Ormond. 

ALNG MYAT and another - Plaintiffs— 

Appellants 

versus 

HLA MAY— Defendant- Respondent 

Evidence Act Cl of ] 87 2) « 114 .7/ D V . 

p ~%T n 

drawee alleges .hat the maker came into posse" ™ 
prove! nnlaWfl " Iy - the °' 1US » on Mm ™ 

llr' f p , r S “Ti ee i f0r the Appellants. 

Mr. J. Lambert, for the Respondent 

JUDGMENT.-On the lOih July 1915 

Rs 6 1 000 6 ' ,1 eX t eon,ed . i Pro-note for 

Rs. 1,000 with interest m favour of the 

two plaintiffs and Ma Sai deoeased. Ma 

Sa. died on the 21st July 1916. The plaintiffs 

en d on the note and alleged that the 

defendant bad stolen the note shortly after 

0 at Ma S °VI a \ Sii - U i8 

of th! n ? tI a , ° ne time P^ession 

of the note. The defendant in her written 
s atement admitted exeoation of the note 
and pleaded payment to Ma Sai about 
six or seven months before her death 
and denied the theft. The Sub-Divisions 
Court found that the plaintiffs had not 
proved the theft and decreed the suit 
because the defendant had not proved pay! 
meot On appeal the Divisional Court 
also found that the plaintiffs had not 
proved the theft, and the learned Judge says 
although ,t (the evidence of the defend 

no b! Tnffi "!T " ‘° P “ ymeDt ) w °°'d 
not be sufficient by .(self, it should, I 

think, be held sufficient to shift the 

burden of proof to the plaintiffs in view 

of the fact that they admit that the pro- 

note passed into the possession of the an 

peUante” .nd he set aside the‘d^e 

suit. The p"a e . r ntiffs° now ap!ea d l! 8m,SSed 

sati.fied that ‘he^pla'intiffstave notTrove'd 

t e theft; and if we assume that both 
Courts are alee eat,shed that the defendant 

has not proved payment, it j 8 pnre , y a 
question of presumption or onus. Mr 
Burjorjee for the appellants refers me to 
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the oase of Oh uni Kuar v. Udai Ram (l), 
which is a oase very similar to the pre¬ 
sent case. The plaintiff there alleged that 
the defendant had surreptitiously abstracted 
the bond. The defendant alleged that he 
had paid np the bond and that it had 
been returned to him; but that the bond was 
with a third party who refused to give 
it up and who was colluding with the 
p ain'iff. In that oase the learned Judges 
held that the defendant having admitted 
execution, the onus lay on the defendant 
to prove payment or to produce the note. 
Section 114. illustration (i), of the Evi¬ 
dence Aot shows (hat if the pro note is 
in the hands of the maker, there is a 
presumption that it has been paid off. 
the presumption arises from the fact of 
possession of the note by the maker. 
It is clear from the oases of both parties 
that the defendant was in possession of 
ie note before suit. The presumption, 
therefore, arises that by that time the 
note had been paid off. The learned 
Judges in Qhuni Kuar's case (l)did not go 
into that aspect of the oase; and although 
the plaintiffs allege that the defendant 
only came into possession of the note 
a ter Ma Sai s death and then by means 
of a theft, the onus is shifted on to the 
plaintiffs to prove these faots; and they 
have failed to do so in the opinion of 
both the lower Courts, 

I think this suit was rightly dismissed 
by the lower Appellate Court and this 
appeal is dismissed with costs. 

Appeal dismissed. 

, ‘VA-M, A. \V. N. (1883) 221; 3 Ind. Dec. 

8.^ o4o. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2442 of 

19C9. 

July 5, 1911. 

resent: Justioe S»r Asutosh Mookerjee, Kt., 
and Mr. Justioe Carnduff. 

AZMAT —Plaintiff—Appellant 

versus 

BISHUN PRAKAS NARAIN SINGH 
anuotuers^Dekend ants — Respondents. 

Landlord and tenant—Ejectment, suit jor - Zerait 
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land—Burden of proof—Settlement records, entry in, 
value of—Rebuttal of entry—Adverse possession of 
tenant, effect of—Rent, assessment of, suit for— Remedy 
of landlord. 

Plaintiff, the proprietor of an estate within which 
were situated certain lands in the occupation of the 
defendants, brought a suit to recover possession 
thereof, alleging that they formed his zerait lands. 
The defendants resisted the claim on the ground 
that the disputed lands were not the zerait lands of 
the proprietor, but were part and parcel of the 
raiyati holding for which they paid rent to the 
landlord. The entries in the Settlement khatimi, 
by which the plaintiff was not bound, were against 
the plaintiff and he failed to prove that the lands 
were zerait as alleged by him. The lower Appellate 
Court, without considering the question of the length 
of the time during which the defendants were in 
occupation, held that, although the plaintiff had 
failed to establish the specific case alleged by him, 
he should get a decree for ejectment on the ground 
that he was entitled to recover possession as the 
defendants hud failed to discharge the burden that 
lay upon them to establish a tenancy under the 
plaintiff in respect of the disputed lands. The 
defendants appealed to the High Court and contend¬ 
ed, first, that the lower Appellate Court bad on an 
erroneous ground considered the Settlement proceed¬ 
ings to be a nullity: 

Held, that though the entries in the Settlement 
khatian afforded prima facie evidence in support of the 
defendants’ case, the plaintiff had, as he was bound 
to do, rebutted that evidence, [p. 651, col. 2; p. 652, 
col. 1.] 

It was next urged that the burden of proof had 
been erroneously thrown on the defendants: 

Held, that the decision of the lower Appellate 
Court could not bo supported and the case must bo 
remitted to it for re-decision, [p. 652, col 2.] 

Lastly, it was objected that the question of the 
defendant’s possession ought to have been tried: 

Held, that the lower Appellate Court was wrong 
in not considering the length and character of the 
defendants’ possession, for if they had been in 
possession for over twelve years and had treated 
the disputed lands as part of their tenancy, the 
only remedy of the landlord was by a suit for 
assessment of rent, because the claim for recovery 
of actual possession had been extinguished by the 
adverse possession of the defendants, [p 652, col. 2.] 

Whore the defendants in an action in ejectment 
are tenants of tho plaintiff and the only dispute is 
whether tho disputed lands are within or without 
tho boundaries of that tenancy, the burden of proof 
depends upon tho relative situation of the land in 
controversy and the admitted lands of the tenancy 
hold by the defendant, [p. 052, cols. 1 & 2.] 

Appeal against the deoree of the Subordi¬ 
nate Judge of Muzafferpur, dated the 1 Sth 
August 1909. reversing that of the Munsif of 
* lotihari, dated the 18th September 1908. 

B*bu Lakahmi Narain Singh, for the 

Appellants. 

Bibu Akshoy Kumar Bauer fee, for the Re¬ 
spondents. 

JUDGMENT.—This is an appeal on behalf 


of the defendants in an aotion in ejeotrrent. 
Theoasefor the plaint if* - respondent is that 
he is the proprietor of the estate within 
whioh the disputed lands, now in oooupation 
of the defendants, are situated, that they 
form zerait lauds and that consequently he is 
entitled to reoover possession thereof from 
the defendants. The defendants resisted the 
claim, mainly on the ground that these lands 
were net the zerait lands of the proprietor hut 
were part and parcel of the raiyati holding 
for whioh they paid rent to the landlord. 
The Court of first instance dismissed the 
suit. Upon appeal the Subordinate Judge 
has made a deoree in favour of the plaintiff. 
He has found that the Settlement Khatians, 
the entries wherein are admittedly against 
the plaintiff, are not binding upon him, but 
he has held that the plaintiff has failed to 
prove that the land is terait as alleged by 
him. The Subordinate Judge has held, 
however, that though the plaintiff has failed 
to establish the specific case alleged by him, 
he should get a decree for ejectment on the 
ground that asfroprietor he is entitled to 
recover possession, unless the defendants 
establish their alleged tenancy. From this 
point of view, the Subordinate Judge has exa¬ 
mined the evidence on the part of the defend¬ 
ants and come to the conclusion that they 
have failed to discharge the burden that lay 
upon them to establish a tenanoy right under 
the plaintiff in respect of the disputed lands. 
He has not, however, considered the ques¬ 
tion of the lerg'h of time during whioh the 
defendants have been in occupation, because, 
in his opinion, possession even for a consider¬ 
able length of time does not indicate any 
tenancy right in the land. On the present 
appeal, the defendants have contended that 
the judgment of the Subordinate Judge is 
open to objection on three grounds, namely, 
first, that he has on an erroneous ground con¬ 
sidered the settlement proceedings to be a 
nullity, secondly, that the burden of proof 
has beeD erroneously thrown upon the defend- 
ants, and thirdly, that the question of posses- 
sion ought to have been tried. There is n 0 
substanoe in the first of these contentions but 
the second and third grounds must prevail. 

In so far as the first ground is concerned, 
there can be no room for dispute that the 
settlement records afford prima facie evidence 
in support of the oase alleged by the defend¬ 
ants. The plaintiff is bound to rebut that 
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evidence: and although the conclusions of the 
Subordinate Judge upon this part of the 
cise are nor, very accurately expressed, 
it is plain that he has found in substanoe 
that the plaintiff has rebutted that evidence. 
He has pointed out that there was no 
trial of the objection taken by the land¬ 
lord; under a misapprehension the objection 
was treated by the Revenue Authorities as 
falling under a olau9e within which it 
could not be included; in other words, 
the Settlement Authorities treated the case 
as if it raised a question of the nature 
and amount of r6nt payable and did not 
involve any question of the status of the 
tenants and the true character of the land 
in dispute. There was, therefore, in 
substance no decision of the objections 
taken by the landlord; and the rejeotion 
of his objections by the Revenue Authorities 
was thus obviously erroneous. Under these 
oiroumstanoes, the Subordinate Judge has 
oorreotly held that the evidence furnished 
by the Reoord of Rights ha9 been amply 
rebutted. 

In so far as the second objection is 
concerned, it is clear that the judgment 
of the Subordinate Judge cannot be 
supported. He has held, upon the authority 
of the deoision in Narsing Narain bingh, 
v. Dharam Thakur (1), that the onus 
is upon the defendants to establish 
the tenancy as alleged by them. The 
case relied upon, however, is clearly 
distinguishable. In that oase the landlord 
sued to recover possession of land. The 
defendant contended that he held a tenancy 
right in the disputed property. The burden, 
therefore, was rightly oast upon him to 
establish the tenanoy as alleged by him. 

In the oase before us the defendants are 
tenants of the plaintiff. The only dispute 
is whether the lands now in controversy 
are inoluded within the boundaries of that 
tenanoy or lie outside them. The plaintiff 
relies upon the deoision in Nanda Lai Qosicami 
v. Jameswar Haidar (2) in support of the pro- 
position that the onus is upon the tenants to 
establish the tenanoy, while the defendants 
rely upon Rajendro Kumar Bose v. Mohim 
Chandra Ghose (3) in support of the view 


that the burden lies upon the plaintiff to 
show that the lands of which he seeks to 
recover possession are outside the tenanoy 
held by the defendants. It may seem 
difficult, at first sight, to reconcile these 
two decisions. But the true rule is that 
laid down by Mr. Justice Banerjee in 
Sheodeni Roy v Chowdhury Ghatoorhhuj Roy 
(4*), where that learned Judge pointed 
out that the harden of proof in a oase 
of this description must depend upon the 
relative situation of the land in controversy 
and the admitted land of the tenanoy held 
by the defendant. The Subordinate Judge 
has not examined the oase from this point 

of view. The matter, therefore, must be 
reoonsidered. 

In so far as the third ground urged by 
the appellant is concerned, it is clearly 
well founded and must prevail. The Sub¬ 
ordinate Judge ha9 not considered the 
length of time during whioh the defendants 
have been in oooupation of this land. If 
they have been in possession for over 
twelve years and have treated this land 
as part of their tenanoy, the only remedy 
of the landlord is by a suit for assessment 
of rent, because the olaim for recovery of 
actual possession has been extinguished by 
the adverse possession of the defendant, 
Man Chandra Mitter v. Raja Ramranjan 
Chakarbutty (5). The length a D d character 
of the possession of the defendants are 
from this point of view very important 
elements for consideration. 

The resalt is that this appeal must be 
allowed, the deoree of the Subordinate 
Judge set aside and the oase remanded 
to him in order that the^e two questions 
may be deoided. As the true bearing and 
importance of these questions do not appear 
to have been appreciated in either of the 
Courts below, the Subordinate Judge will 
be at liberty to take additional evidence; 
suoh evidenoe may be taken either by him 
or under his direction by the Court of first 
instance. The costs of this appeal will abide 
the result. 

Appeal allowed ; Case remanded. 

(4) 8 Ind. Cas. 785; 12 C. L. J. 376. 

( 5 ) 2 C. L. J. 125 . 


(1) 9 C. W. N. 144. 

(2) 6 C. W. N. 105. 

(3) 3 C. W, N. 763. 
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WILSON V. JaGMANDIR DAS. 

ALLAHABAD HIGH COURT. 

Civil Revision No. 173 of H18. 
August 6, 1919. 

Present: Mr. Justice Stuart and Mr. 

Justioe Wallaoh. 

Mr. C. WILSON—Plaintiff— 

Petitioner 

VSTSti S 

JAGMANDIR DAS BALDEO SINGH 

& Co.—D efendants— 

. Opposite Party. 

Arbitration-Award—Costs including fee of orbitra 

hlrT \° ° ne P art V-F*e not fired by Court 
^attor 6 P re P ara [ X01i °f decree—Court poicer of, to fie fee 

after preparation of decree. 

mentX ‘\"' ard t )rovide8 for the pay- 

, th r e P a'ntiff of the costs including the 

before 1 the do' but . th ° Court omit8 to the fee 

Court to Sr 1 propared ’ ifc is °P°n to the 

urt to fix the fee after preparation of the decree. 

RnK 1VI J- r ® viS T° n a 8' ainsfc th ® order of the 
17th d A Date J ? d * e of Ma8 8oorie, dated the 

1/tb August 1918. 

w r ' n-P'i Banerj< ’ for ‘be Petitioner. 

Pafty N,hal ° hani> ’ f ° r the °PP 06i ‘e 

provide!^ ~ The arbitration award 

the In!? th ^‘ the applicant Wilson should pay 
the costa. The ooata included the arbitrators’ 

terms i t d r eB T P re Pared under the 

Crned Tv. *° the find -'^ of (be 
that th„ f ° rd '“ a ‘ e Jad * e - i‘ "as discovered 
heel fi, j e6 Vu f f b# arbitrators had not 
fees. W. d l The ieamed Judge fixed the 

conolnqinn T° reason no ^ * 0 aooept the 
S D ? l h ! fc , the fees had not been 

the fees We d had a righ ‘ ,0 

‘befeeatcoSh Tbn t r D8ider h<S fi * ed 

if he had r 8 a bns oase stands that, 
his action fe69 before the decree 

could no 0 t h* W u baVe b6en oorreofc a " d 
oase altered beGn ohallflD 2 ed ; is th e * 
the feesaftei u Dy ^ Way b80aa8e he fixed 

cannot see that r ee ^ been pa9ded? 

Prevent him fr. , th . ere wa ? an y fc bing to 

is nothing n m doiDg this, and there 
revision. We ^ ^ blob . oan interfere in 
tion with nnof e f e *° re > dismiss this applioa- 
Boale. tP> ,Dolad ing fees on the higher 

Application dismissed. 
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TTN RYIN V. MA MAI TIN. 


LOWER BURMA CHIEF COURT 

Second Civil Appeal No. 117 of 1918. 

January 27, 1919. 

Trrrf reSent ^ r ‘ dust,ce Ormond. 

A t A TT ^’ * S " N0R IIY 1118 BARMAN 

MAUNG MTAT KYAW-Plaixtikf- 

Appellant 

versus 

MA MAI TIN —Defendant—Respondent 

Burmese Law, Buddhist-Mmor, whether competed 
to enter into contract oj marriage - Breach oj promise 
oj marriage—Damajes, suit for, maintainability of— 
Contract Act (IX of 1872), .s. l J. J ’ 

Under section 11 of the Contract Act the com- 
potency of a Burmese Buddhist youth under IS 
years of age, to make a contract of marriage, must 
be determined by the Burmese Buddhist Law fu 
6 ")4, col. I.J L * ’ 

Under Burmese Buddhist Law, ordinarily, a promise 
°t marriage by a minor is voidable and tho marriage 
ot a minor youth or of a girl under 20 years of 
ago requires tho consent of the parents, unless the 
parties are steadfastly determined to marry To 
054, col. 2. J Ll ‘ 

Where, however, a young man and a young woman 
have clandestine intercourse, the parents of the 
former are not at liberty to withhold their consent 
to the marriage, and if the young man repudiates 

c!d y °p" 655° mU M f mUSt pUy * 10r >us koho ‘ Cl» 054, 

Mr. Ba Dun , for the Appellant. 

Mr. Them Maung, for the Respondent 
JUDGMENT.-Ma Mai Tin obtained a 
deoree for Rs. 100 as damages for breach 
of promise of marriage against Mating 
Tun Ky id, a minor, who was represented 
by his father as guardian ad litem. The 
defendant appeals on the ground that, 
being a minor, his ooDtraot was void under 
eeotion 11 of the Contraot Aot. 

The defendant, a boy between 15 and 
16 years of age, promised to marry the 
plaintiff, a girl 19 years of age. He 
then seduced her and subsequently re¬ 
fused to marry her; and the plaintiff had 
a child by him. His parents objected 
to a marriage between their son and the 
plaintiff. 

In Maung Hmaing v. Ma Piva Me (1) 
it wa9 assumed that a^promise of marriage 
did not involve a “question regarding 
marriage ’ and must, therefore, be governed 
by the Contraot Aot rather than by Bud- 
dhist Law. But in Upper Burma it was 
held in Kan Gaung v. Mi Hla Ghok 
(2) that a promise of marriage was a 

(1) S. J. L. B. 533. 

(2) 2 U. B. B. (1907-09), Contract, 5. 
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question of marriage and mast be deter¬ 
mined in the oase of Buddhists aooorl- 
ing to the Burmese Buddhist Law. 
I think the validity of a oontraot of 
marriage is a question of oontraot, though 
it may involve a qaestion regarding 
marriage, e g. t a oontraot of marriage be¬ 
tween two persons who are within the 
prohibited degrees of affinity; the validity 
of suob a marriage wouli be determined 
by the personal law of the parties, and 
if suoh a marriage would be void, the 
oontraot would be void under sections 23 
and 24 of the Oontraot Aot, beoause 
the object or consideration was unlawful or 
immoral. 

The Majority Aot (seotion 2) does not 
affeot the capaoity of any person to aot 
in the matter of marriage,’ and tc enter 
into negotiations for a marriage or to 
make a oontraot of marriage is to ‘aot 
in the matter of marriage ’ A person may 
attain majority for some purposes, eg , of 
aoting in the matter of marriage,’ though 
not for other purposes. And seotion 11 
of the Oontraot Aot merely says:—‘Every 
person is oompetent to oontraot who is of 
the age of majority aooording to the law 
to whioh he is subject, and who is of 
sound mind, and is not dDqualihed 
from oontraoting by any law to whioh 
he is subject.’’ The effuot of the Privy 
Counoil decision in Mohori Bibee v. Dharmo- 
das Ohose (:s) is not that all oontraols 
made by a parson under 18 years of 
age are void, bat that a oontraot made 
by a person who by reason of infancy 
is inoorapetent to make such a oontraot is 
void. 

Thus under the Contract Aot the oom- 
petenoy of a Burmese Buddhist youth 
under IS years of age, to make a oon¬ 
traot of marriage, must be determined 
by the Burmese Buddhist Law. 

The consent of the parties is neoessary 
for all Burmese Buddhist marriages and 
the Dhammathats (seotion 33 of the Digest, 
Volume II) enjoin parents to give their 
children in marriage before they attain 
the age of 16. It follows, therefore, that 
a person under 16 years of age, if physioally 
oompetent for marriage, oan give a 

(3) 30 I. A. 114; 7 C. W. N. 411; 5 Bom. L. R 421- 
6 8 ar. P. C. J. 374; 30 0. 539 (P. 0.). 


ri9i9 

valid consent to marry and oan make a 
valid oontraot of marriage. But suoh a 
oontraot, though valid, may be voidable; 
in whioh oase a sait for damages for 
breach of promise of marriage against 
the minor would not lie. And the oon- 
sent of the minor’s’ parents or guardian 
may be neoessary for the validity of the 
marriage of a minor’, in whioh oase, if 
suoh consent is refused, the ‘minor’ would 
not be liable in damages, beoause his 
promise must be taken to have been 
made subject to suoh oonsent being ob¬ 
tained: and the plaintiff would not be 
able to show that the failure of the 
marriage was due to the ‘minors’ refusal 
to carry out his promise, the parents 
having refused their oonsent. In a reoent 
oase in Upper Burma, Maung Nyein v. 
Ma Myin (4), Mr. Heald (A. J. C.) held 
that a Burmese Buddhist youth oan oon¬ 
traot a valid marriage without his parents’ 
oonsent at any time after he is physioally 
oompetent for marriage and is liable in 
damages for a breaoh of promise of 
marriage. Mr. Heald did not consider 
whether suoh a oontraot was voidable or 
not. And the reason for his decision that 
the parents’ consent to the marriage of 
their minor son is unnecessary was that 
the Dhammathats du not specify any age 
above whioh sons oan marry without their 
parents’ oonsent, and that as a matter of 
fact Burmese Buddhist boys who are 
of an age to marry do habitually marry 
the girl of their ohoioe without any regard 
to their parents’ wishes. I do not think 
these reasons are sufficient for a Court to 
deprive parents of their control over their 
children. I am inolined to think that under 
Burmese Buddhist Law, ordinarily a promise 
of marriage by a minor is voidable; and 
. that the marriage of a minor youth, or of 
a girl under 20 years of age, requires 
the oonsent of the parents unless the parties 
are “steadfastly determined .to marry”: 
See Grown v. Ohan Mya (5) It is, however 
unnecessary to decide these questions in 
the present oase, beoause the plaintiff had 
a child by the defendant. The Manugye 

says:—"if a young man and a young woman 

have clandestine intercourse, the parents 


(4) 48 lad. Cas. 421, 3 0. B. R. (1518 )t 5. 

(5) l L. B. R. 297. 
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of the former are not at liberty to withhold 
their oon6ent to the marriage, and if the 
young man repudiates the young woman, 
he shall pay her his kobo ”—Seotion 149 of 
the Digest, Volume II. This shows that 
in suoh a case the parents’ oonsent is 
unnecessary to the marriage and that the 
promise is binding on the youth who has to 
pay the girl his kobo. And apparently it 
makes no difference whether the clandestine 
intercourse takes plaoe before or after the 
promise of marriage. 

The appeal is dismissed with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Appeal from Order No. 5 of 1919. 

July 29. 1919. 

Present: —Justice Sir P. C. Banerji, Kt., and 

Mr. Justice Piggott. 

NIRANJAN SINGH— Defendant— 

Appellant 

versus 

KUNDAN SINGH AND others — 
Plaintiffs—Respokdeats. 

Civil Procedure Code ( Act V of 190S), s. 20 (c) — 
Place of suing — Partnership—Suit fur taking accounts 
— Court, proper. 

In tho absence of proof of an agreement that 
accounts should be taken elsewhere, a suit for tho 
taking of accounts of a partnership should be 
instituted in tho Court within whose jurisdiction 
he business of the partnership was carried on. 

Appeal from an order of the Distriot 
Judge, Jhansi, dated the 20th November 

1918. 

Mr. K. N. Katju, for the Appellant. 

Mr. T. N. Ohadha , for the Respondents. 

JUDGMENT.—The only question in this 
appeal is whether the Subordinate Judge’s 
Court at Jhansi had jurisdiction to entertain 
the suit. The parties entered into a part¬ 
nership to carry on business at a plaoe called 
Jwalagunj in the Distriot of Jalaun, whioh is 
within the jurisdiction of the Court of the 
Subordinate Judge at Jhansi. The partner- 
fl hip oame to an end before the institution of 


the suit. The claim was that an account 
of the partnership bo taken and the balance 
whioh might be found due may be awarded 
to the plaintiffs. The first defendant, who is 
the principal defendant in the suit, contended 
that there was a oontraot between the par¬ 
ties that the final accounts should be rendered 
at Cawnpore and payments should he made 
there and that the Jhansi Court had, there¬ 
fore, no jurisdiction to entertain tho suit. 
The Court of first instance found in his 
favour and dismissed (he suit. The learned 
Judgeset aside the order ofdismissal on appeal 
and remanded the oase. The learned Judge 
was, in our opinion, right in holding that as 
the partnership business was carried on within 
the jurisdiction of the Court at Jhansi, 
the cause of action arose within that juris¬ 
diction and the suit was maintainable in that 
Court. No douht if there was a speoifio 
oontraot between the parties that the rendi¬ 
tion of accounts and the final settlement 
thereof should take plaoe at Cawnpore and 
that payments should be made there and 
net at the plaoe where the business was 
oarried on, the Court at Jhansi would not 
have jurisdiction. But in the present oase 
it has not been satisfactorily established 
that there was a oontraot of the description 
alleged by the defendant. The learned 
Judge oame to no definite finding on the 
point, though it seems from his remarks that 
he was not inclined to anoept the view cf the 
learned Subordinate Judge. We have looked 
into the evidence and we are unable to say 
that the evidenoe is so clear and satisfactory 
as to warrant the oonolusion that the oon¬ 
traot between the parties was that aooounts 
should be taken at Cawnpore and Cawnpore 
only and that payments should be made there, 
in this view we think the order of the Court 
below remanding the oase is ojrreot. We 
accordingly dismiss the appeal with costs, 
including fees on the higher soale, 

Appeal dismissed, 
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AD1MUTBU PILLE t\ ADIAPPA. 

LOWER BURMA CHIEF COURT. 
Civil Miscellaneous Appeal No. 183cf 1917. 

May 1st, 1918. 

Present: —Mr. Justice Ormond and Mr. 

Justice Pratt. 

A. A. AD1MUTHU PiLLE — Appellant 

versus 

ADIAPPA AND AlvOTHER — RESPONDENTS. 

Limitation Act (IX of 1908), Sch. 1 , Art. 182 (5)— 
Execution of decree—Oral application to enter up 
partial satisfaction, whether step-in-aid of execution — 
Application, whether can he presumed. 

An oral application to the Court to outer partial 
satisfaction of the decree is a step-in-aid of execu¬ 
tion within the meaning of clause v 5) of Article 182 
of Schedule 1 to the Limitation Act. 

Even where there is no actual application on the 
record, such an application may be presumed in 
cases where the order made in execution is of such 
a nature that the Court would not have made it 
except upon an application for that purpose. 

Mr. J. R. Das , for the Appellant. 

Mr. D. N. Palit , for the Respondents. 

JUDGMENT. 

Pratt, J.—The only point for considera¬ 
tion is whether on the 13th June 1911 
there was an application in accordance 
with law for execution, or to take some 
step-in-aid of execution, within the mean¬ 
ing of clause 5 under Article 182 of the 
First Schedule to the Limitation Act. 

On that date a petition was put in by 
the plaintiff’s agent, which purported to 
be with consent of and signed by the 2nd 
defendant, to the effeot that Rs. 1,000 had 
been paid to plaintiff in partial satisfaction 
of the deoree from the proceeds of a con¬ 
sent sale of the mortgaged premises, and 
prayer was made that a final deoree for 
the balanoe might be drawn up. 

The Court on receipt of the application 
passed the following order:—' Enter up 
satisfaction to that extent (i.e , Rs. l,00j) 
and make out final deoree for the balanoe.” 

It was held by the lower Courts 
that an application for drawing up a final 
personal deoree, not being a proper appli¬ 
cation, oould not rank as au application 
for a step in aid of execution. 

Mr. Das for appellant admits that this 
finding is oorreot but he contends that 
there was an application to enter up partial 
satisfaction as evidenced by the fact that 
an order to that effeot was made, and that 
application would rank as an application 
for a step in aid. 


There is ample authority for holding 
that even where there is no actual ap¬ 
plication on the record, such an applica¬ 
tion may be presumed in oases where 
the order made in execution is of snob a 
nature that the Court would not have 
made it except upon an application for 
that purpose. 

In Trimbak Bapuji Patvardhan v. Kashi • 
nath Yidyadhar Oosavi (1) the authorities 
on the subject were fully considered and 
it was laid down that the application need 
not be in writing and that where the law does 
not require a writing , an oral application satis¬ 
fies its requirements. 

After citing oas83 the judgment pro¬ 
ceeds: “And where an order made in aid 
of execution is of such a nature a3 that 
the Court would not have made it without 
au application by the judgment-creditor, it 
may be presumed that due application has 
been made for it.” 

Following that ruling it is a legitimate 
inference from the fact that the Judge 
ordered the entry of partial satisfaction that 
the decree-holder expressed a verbal desire 
to have such entry of satisfaction, although 
in his written petition he did not express¬ 
ly ask for this to be done. 

It seems clear the Court would not have 
entered up satisfaction, unless the deoree- 
holder expressed a desire that it should do 
so. 

On this view there was an application 
for a step in-aid of execution on the i3th 
June 1911 and the application of appellant 
was not barred by limitation. 

I would set aside the j idgment and order 
of the lower Courts and direct that the 
application for execution be allowed with 
oosts throughout. 

Okmond, J.—1 agree. 

Order set aside 

(1)23 B 722; 11 Iud. Dec. (n. s.) 1034. 
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ALLAHABAD HIGH COURT. 
Criminal Revision No. 579 ok 1919. 

July 30, 1919. 

Present :—Mr. Justice Wallaoh. 

JABRUDDlN— Accused—Applicant 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V oj 1898J, .-s. 110, 
117, 439— Proceedings under s. WO—Magistrate, 
powers of — Evidence, character of—Revision-High 
Court, poucr of interference of. 

The High Court is not a Court of Appeal for 

cases under section UO of tho Criminal Procedure 
Code, and it is only in very rare cases that it will 
interfere [p- 657, col. 2.] 

Section HO of the Criminal Procedure Code, 
coupled with section 117 of tho 'ode, gives very 
extensive powers to Magistrates and should be 
administered with scrupulous care, and materials 
ought not to be brought on to the record which are 
not legally admissible in evidence and which are 
liable, if on tho record, to prejudice the accused, 
[p. 6=.7, col. 2 ] 

Specific instances of crime in which the accused is 
suspected, are not good evidence and do not tall 
within the meaning of*‘general repute” under section 
117, because suspicion cannot take tho place of proot 
that a man has committed an offence Similarly, 
history sheets are not evidence, especially where tin- 
official who produces them is not himself responsible 
for all the entries thereon [p. 6.>8, cols 1 tfc 2.^ 

Whore a Court disbelieves the evidence adduced 
by an accused person, it ought to record specific 
reasons for such disbelief; tho mere faetthat, assuming 
tho accused is guilty, it was easy for the accused to 
get witnesses of fairly good status to give evidence 
on his behalf, is no ground for disbelieving the 
witnesses, [p 659, col. 1 ] 

Criminal revision against the order of the 
Sessions Judge, Moradabad, dated the 14th 
Jane 1919. 

Mr. ttehal Ghand and Dr. S. M. Sulaiman , 
for the Applicant. 

The Assistant Government Advocate, for the 
Opposite Party. 

JUDGMEN L\—Jabruddin, the applicant 
in this revision, has been bound over^ for 
three years under section 110 of the Cede 
of Criminal Procedure by a Magistrate of 
the first class in Moradabad and, on 
reference under section 1'23 of the Code 
of Criminal Procedure, the learned Sessions 
Judge of Moradabad has confirmed this 
order. The applicant has come to this 
Court in revision, and 1 have been asked 
by his learned Counsel to take into con¬ 
sideration the evidence which has been 
produced on behalf of the prosecution as 
well as that produced on behalf of his 
olient. It his bsen remarked more than 


once by learned Judges of this Court that 
the High Court is not a Court of Appeal 
for cases under section 111 of the Code 
of Criminal Procedure. The responsibility 
of administering that section rests primarily 
with the Distriot authorities. That seotion 
coupled with seotion 11/ (f the Cede of 
Criminal Procedure, gives very wide powers, 
and r.eoessarily so, to the trjing Magistrate 
and it is only in very rare oa^es that this 
Court interferes with his deoisiou, when it 
has been upheld either on appeal by the 
D,strict Magistrate or on reference, under 
section 123 of the Code of Criminal I ro- 
cedure, by the Sessions Judge Seeing how 
extensive the powers of the trial Court 
are, it is all the more necessary that 
Magistrates ought to administer it with 
scrupulous oaro and ought not to allo-v 
materials to he brought on the reoord 
whioh are rot legally admissible in evidence 
and which are liable, if on the reoord, to 
prejudice the accused before the Court. 
In this case unfortunately we have materials 
on the reooid whioh the learned Assistant 
Government Advocate frankly admits are 
not admissible in evidenoe, ac3ordiug to 
the rulings of this Court by which 1 am 
bound. The learned Sessions Judge states 
th it the applicant is apparently a man of 
some subitanoe, has a considerable amount of 
cultivation and is also a money lender. It 
appears that in October 1914 the applicant 
was acquitted in a daooity case. On the 
6 th November of the same year proceedings 
were instituted against him under seotion 
110 of the Code of Criminal Procedure. He 
was bound over by a Magistrate of the 
first class on the l9ih December 1914, but 
the learned Sessions Judge, to whom the 
proceedings were referred for confirmation 
under section 121 of the Code of Criminal 
Procedure, cams to the oonoluehn that the 
applicant should not have been bound over 
and discharged tho order which had been 
passed against him. The learned Sessions 
Judge, from whose order this revision has 
been filed, says that there are two parties 
in the village where the aooused resides, 
one of them being headed by Muhammad 
Zahur and the other by the aooused, that 
these two parties are hostile to each other 
and that many of the prosecution witnesses 
seem to be connected with Muhammad 
Zahur. Tnis is a further reason why the 
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evidenoe for the prosecution has to be 
carefully scrutinized. There is on the reoord 
a certified copy of a oomplaint, dated the 
dlst January 1919, by the present applicant 
oharging Muhammad Zahur of an offenoe 
punishable under seotion 323, Indian Penal 
Cnde. It does not appear what the result 
of those proceedings wa3, but very few 
days after, namely, on the 5th February 
19 i 9, the applicant was arrested on a charge 
under seotion 397, Indian Penal Code. There 
appear to have been two daooities at 
Maheshpur and Bhawanipur. The applicant 
was not named as having participated in 
either of them, but some time in the month 
of February he was identified with reference 
to both the daooities by one witness regarding 
each of these two daooities. This was 
apparently all the evidence that the Police 
seoured against the applicant, because we 
find that they dropped the charges under 
spotion 397, Indian Penal Code, against him 
and, in lieu of those, instituted proceedings 
on the 1st March under seotion 110 of 
the Criminal Procedure Code. These 

resulted in an order, dated the 16th May 
1919. binding him over for three years. 
This order was confirmed by the Sessions 
Judge on the 14th June 1919. Against 
these orders the present revision has been 
filed. The learned Sessions Judge says that 
the chief point for the proseoutioD is that 
the aooused was identified, as already 
mentioned by me, as having taken partin 
two daooities.' The two persons who 

identified him, were proseoution witnesses in 
this case. Then the learned Sessions Judge 
proceeds: Most of the other witnesses 

refer to him as having been suspected in 
these or other daooities of reoent occurrence, 
but the reason they give for their suspicions 
is that he was mentioned to them by the 
oomplainants. The complainants usually say 
that they did not mention their suspicions 
to anybody. In the case of Raham Alt 
v. Emperor (1) Rafique, J, has held 
that specific instances of crime in 
which the applicant was suspected were 
not good evidenoe and could not be said 
to fall within the meaning of general 
repute” under seotion 117 of the Code of 
Criminal Procedure. The same view was 


also taken by Chamier, J., in Bechai v. 
Emperor (2). Chamier, J„ says: “The 
so-oalled evidenoe whioh is supposed 
to oonneot him with various offences 
consists of (1) Police lists of oases in 
whioh he is said to have oome under 
suspicion, (2) the statements of witnesses 
eaoh of whom says that he suspeoted the 
applicant of complicity in this or that 
isolated offenoe, (3) a list of oases in whioh 
the applicants bouse has been searohed on 
suspicion that he had committed some 
offenoe. Police lists of the kind here re¬ 
ferred to have been repeatedly held to be 
inadmissible and suspicion cannot take the 
plioe of proof that a man has committed 
an offenoe.” In the case with whioh I 
am dealing in revision, the learned Sessions 
Judge observes as follows:~‘‘lt should be 
noted that the aooused has beenreoorded on 
a history sheet as a daooit for some years.” 
History sheets are not evidenoe against the 
accused. This history sheet was produced by 
an odnial who is not himself responsible 
for all the entries on the history-sheet and 
it was a piece of paper of the kind whioh 
was held by Chamier, J., not to bs evidenoe in 
a seotion llOoase. In my opinion, therefore, 
a considerable amount of inadmissible evi¬ 
denoe has been allowed to be brought on 
the reoord by the trial Magistrate, and, 
having regard to the evidenoe e-iven, I am 
of opinion that this inadmissible material has 
seriously prejudiced the applicant. 

To satisfy myself as to whether the admis- 
sible evidenoe on the reoord is sufficient to 
justify an order under seotion 110 of the 
Code of Criminal Prooedure I have gone 
through the evidenoe of the witnesses for 
the prosecution. Almost throughout the 
evidenoe I find such a quantity of inad- 
missible material in the statements of wit- 
nesses that I am not prepared to say that 
that evidenoe is sufficient when contrasted 
with the evidenoe produced on behalf of 
the defenoe. Regarding thedefencs evidenoe 
the learned Sessions Judge says: “It is true 
that of the witnesses for the defence many are 
of higher status than those for the prosecu¬ 
tion, but a man of the position of the accused 
has usually little diffioulty in procuring 
witnesses to speak for him and the defence 


(1) 20 Ind. Cas. 231; 11 A. L. J. 461, 14 Cr L J 
407, 


( 2 ) 

706. 


26 Ind. Cas. 153; 12 A. L. J. 937; 16 Cr. L. J, 
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witnesses are not in a position to know 
maoh aboat his real oharaoter.” I fail to 
see why the learned Judge says that the 
defence witnesses are not likely to know 
maoh of the applicant’s oharaoter. They 
are in as good a position to know of the 
applicant’s real oharaoter as many of the 
proseoation witnesses were. Tne reason here 
suggested by the trying Magistrate for 
discrediting those defenoe witnesses, who 
were of a higner status than the proseou* 
tion witnesses, was that a man of his 

position, that is a man who hai the 

assistance of bidmashes at his back, would 
find little difficulty in procuring witnesses to 
speak for him. In the words of Riohards, 0. J., 
in the case of Miharban Singh v. Emperor (8», 
it seems to me that the Magistrate disbelieved 
the evidence adduoed by the aooused because 
he had decided before hearing them that he 
was guilty. That is not a fair way of dealing 
with the evidenoe of the witnesses for the 
defenoe. Speoifio reasons should have been 
given for disbelieving them and not 
merely the reason that, assuming that the 
aooused was guilty, it was easy for him 
to get witnesses of fairly good status to 
give evidenoe on his behalf. In my opinion 
the Courts below did not prooeed to the 
consideration of the case from the proper 
point of view, and, for the reasons already 
stated, I think the order ought to be set 
aside. I accordingly allow the application in 
revision, set aside the orders of both Courts 
below and direct that the applicant’s bail 
bond be cancelled. 

Application allowed. 

(3) 31 Imi. Oas. 841; 13 A. L. J. 10io; 1G Cr. L. J. 
805. 


OUDH JUDICIAL COMMISSIONER'S 

COURr. 

Criminal Appeals Nos. 189 to 191 of 1919 , 

April 28, 1919. 

Present'. —Mr. Daniels, A. J. C., and Mr. 

Lyle, A. J. C. 

SRIPAL SINGHand others—Accused 

—Appellants 
versus 

EMPEROR— Prosecutor. 

Criminal Procedure Code (Act V ot L636J, 2o6 

-•(JudK Criminal Digest, para. A)—‘Penal Code (Act 


XL I oj ISoJj, sa. 3J5, 3.Id — iJicoity with murder — 
i )) 'u • tell '(her trmbi ■ by Jar>i — L'ri(tl under s. 3JJ — 
Acguittal—Conviction under s. 63i, legality oj. 

Au offence under section 3JG ot the Poual Codo 
i-, not one of tlie offences made triable by a Jury 
under tiro Lrovoruiuout order wuieh is embodied in 
paragraph 40 of the Oudli Criminal Digest, [p. Go‘J, 
eol. 

Accused were charge J with au offence under 
section 3JG ot the Penal Code and were tried by a 
jury. The Jury acquitted them of the offence under 
section 3Jd ot the Code but returned a verdict of 
•'uilty under section J J > of the Code: 

tleld, vl / that the offence with which the accused 
wore charged being an offence which was not 
triable by Jury, the trial should not have been by 

Jury at all, Ll>. GGO, col. l.J 

that the accused, having been acquitted of tho 
offence with which they were charged, could not be 
convicted of another offence on tho same charge, [p. 
GOO, col. l.J 

Appeal against the order of the Sessions 
Judge, Luoknow, dated the 19th Marob I9i9. 

Mr. A. A. Sin ha, for the Appellants. 

The Government Pleader, for the Crown. 

JUDGMENT.—Sripal 8iugu, Radal and 
Ohhaoue nave oaeu oouvioted aud sentenced 
to deatn under section J9d, Indian Penal 
Code, suojeot to continuation hy tuis Court, 
in cue oase of liadai tue conviction is under 
seotion 898, read with section ID/, Indian 
Penal Code, it should have Dean secoiou 
39d, read with seotioo iDd, as cue latter id toe 
section whion presorihes me penalty, luey 
have appealed aud their appeals aud reter- 
euoe for confirmation are heiore us. 

Six people in all were tried on tue ofiarge 
under section 898, Indian Penal Code, ine 
remaining cured—Ram S*rup, Ram Pnal and 
Laonnmau—fiave heeu aoquitted hy the learn¬ 
ed Sessions Judge. Ac cue same time the 
Judge has suhmicted a reference under seo- 
tion 80/, Criminal Piooedure Code, dnfering 
from me verdioc of a jury wno were tor oon* 
viocing them under section 895, Indian Penal 
Code. As no oharge under seotion 805, 
Indian Penal Code, was tramed against any 
of the aooused, it is not apparent way a Jury 
should nave been impaueliea at all. Tne 
only otfeuoe wicn whion tne aooused were 
onarged was one under seotion 898, Indian 
Penal Code, wmoh is not one of me oifdnoes 
made triable by a Jury under tne Govern- 
meat order wmoa is emoodied in paragrapu 40 
oi tne Oudn vJrimiuai jJ»gest. it mere mas any 

doubt as to wmon oHeuoe nad heen oommioced, 
tne aooused should have been onarged in tne 
alternative, but tney were not so charged, 
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There is in faot no dispute that two persons, 
barju and his wife Musammat Kailasa, were 
murdered in the commission of the dacoity 
with which the case is concerned, and the 
aooused were either guilty of an offence 
under section 396, Indian Penal Code, or 
of no offence at all. Tfa* question whether we 
agree os disagree with the verdict of the 
Jury does no% therefore, arise. They have 
been acqaitUd of the only offence with which 
they were charged, or of which they could 
properly have been oonvioted. Under these 

circumstances we aooept the Sessions Judge’s 

reference and, acquitting Ram Sarup, Ram 
Phal and Lachhmau of the offenoe under sec- 
tion 395 of which the Jury oonvioted Uem, 
we direct rh it they be se 1 ; at liberty. We 
can only suppose that a Jury was impanelled 
under the idea that, because the commission 
of a daooity is an element of the offenoe 
under section 39 \ and as the offenoe of 
simple daooity under seotion 395 is in the 
Lucknow District triable by a Jury, every 
charge under seotion 3£6 must be tried by 
the procedure described in seotion 269 (3) 
Criminal Procedure Code. This is an error! 
Seotion .:9S describes a distinct offenoe, 
namely, the offence of taking part in a 
daooity in the commission of which murder 
is committed, and it is so treated in the Oudh 
Criminal Digest, whioh includes seotion 395 
but omits seotion 396 in enumerating the 
offences which are made triable by a Jury. 
In this respeot we agree with the observe* 
tions of the Madras High Court in Queer.. 
Empress v. Anga Valayan (1). 

The facts of the case are that on ihe 
night of 10th December 19*8 the house of 
Sarju, headman of Suryamau, was entered 
by a Dumber of men who climbed over the 
roof. Sarju and his wife Musammat Kailasa 
were both strangled. Musammat Kailasa 
was al-o stripped of her ornaments. The 
medioal evidence leaves no doubt as to the 
cause of death. Sarju’s three little daughters, 
of ages ranging from nine to four and a baby 
boy of two, were in the house. These were not 
seriously molested, though the eldest child 
Musammat Kunjin wasrobbed of the bracelets 
and earrings {karanphul) whioh she was wear¬ 
ing. In the morning she went to the chautci• 
dar % told him what had happened and asked 
him to oall her elder brother Swami Dayal, 

U) 22 M. 15; 2 Weir 705; 8 Iud. Deo. (n. s ) 11. 


a youth of 18, who was at school at Amethi. 
The chauhidar oame to the house, saw the 
two bodies and saw that looks bad been 
broken, and, sending off a woman to oall 
Swami Dayal, went in haste to the Thana 
and reported the occurrence. The report 
itself 6tates that he had oome in a hurry 
without stopping to ascertain the fall 
facts. The report was lodged at 8 a. m. 
on the morning of the lith. The second 
officer of the Thana arrived on the scene 
about 11. In the course of his inquiry on 
t ( ie same day the eldest girl Musammat 
Kunjan mentioned the name of the accused 
Sripal Singh. Musammat Kunjan and her 
sister state in their evidenoe that they re- 
oqgnjzsd his voice at the time of the 
diooity, and in view of the fact that ft 
was Musammat Kunjan’s statement to the 
Sub Inspector which led to Sripal Singh’s 
arrest, there is no reason to doubt the truth 
of this statement. The Thanedar, Sheikh 
Tauqirul Islam (P. W. No 29), arrived in the 
afternoon. Finding that Sripal Singh’s 
name had been mentioned he searched for 
him. Sripal Smgh was brought in about 
1 R. M. on the following day. H 9 asked 
that Badal might be sent for and on this being 
done he made, in presence of the latter, a state* 
merit the contents of whioh could not, of 
oourse, be proved. What could be proved 
and was proved is that he took the Police 
to a place behind his house where there 
are nim trees, and digging below the garden 
wall produoed a bangle (Exhibit 1) whioh 
has been amply identified as having beloDg* 
ed to the deceased Musammat Kailasa and 
been worn by her at the time of the murder. 
Badal’s house was then ’searched. A lota 
was found under a corn bin, and buried in 
the ground in an inner room were found 
a pair of pachelas and a pair of nigrohis, 
whioh are also proved beyond doubt to 
have been worn by the deceased woman. 

Rs. were also found in the same room, 

R 9 . 40 in one plaoe and Rs. 9 in another. 
Chhabile was arrested on 14th December 
and was found to be wearing a sheet 
C dohar ) whioh was part of the property 
taken from the house of Sarju deceased. 

Two lotas and a bag containing a sarauta 
were also recovered from his house. As 
to the lotas there may be soma doubt, but 
the big containing the sarauta was foaod 
on the top of the wall ju9t below the 
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thatob, above the height to which a man 
oould reach standing on the ground, and 
it was, as the Judge has stated, an artiole 
whioh could readily be identified and which 
has been identified by the prosecution wit¬ 
nesses as belonging to Sarju deceased. It 
is true that it was omitted from the list 
of stolen property given by the deoeaeed’s 
son, but an artiole of small value like this 
is very likely to be omitted. In preparing 
a list attention is naturally concentrated 
oq the valuable ornaments, money, eto. 
We agree with the learned Judge and the 
assessors that it is amply proved that 
articles forming part of the proceeds of 
the dacoity were found in the possession of 
all three appellants. 

On 14th December Sripal Singh made 
a oonfeesion whioh was recorded by the 
City Magistrate Dr. S. S. Nehru. This 
oonfession was afterwards retracted, but 
the Magistrate who recorded it took great 
pains, as his evidence shows, to satisfy 
himeelt that it was voluntarily made. The 
contradictions and inconsistencies into whioh 
the accused fell when retracting the oon¬ 
fession go to confirm our impression that 
the oonfession was genuine and the retrao- 
tion false, The matter is very well summed 
up in the following passage in the judgment 
of the Sessions Judge:— 

Sripal has retraoted his oonfession and 
says that he made it because he was 
beaten and tortured by tbe Tbanede-r. He 
told tbe Committing Magistrate also that 
the Thanedar had given him bhang and 
liquor before the oonfession was made. 
Before the Committing Magistrate be stated 
that be did not hand over the bara (Ex¬ 
hibit 1) to anybody and had never seen it 
before that date. Before this Court he also 
retraoted the oonfession and says he made 
it beoause he was tortured by tbe Tharedar. 
It is significant that the Thanedar was not 
aeked a tingle question in cross-examination 
in regard to ary torture or ill treatment 
of Sripal, nor was aDy of the witnesses 
atked a single question on this point. 
Sripal has produced only one witness in 
defence, bis mother, who says that during 
the whole of the Tuesday flight Sripal 
was present with her in their house. 
This witness also was not asked a single 
question as regards any torture or ill-treat- 
ment. There is the evidence of Mr. Nehru 
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to tho effeot that no signs of ill treatment 
were visible, nor any signs that Sripal had 
been kept without sleep or had been drugged 
or intoxioated. Sripal was given an oppor¬ 
tunity of making a complaint, but as a 
matter of fact made no complaint of any 
sort to Mr. Nehru. Thero is also the fact 
that on the same day that Sripal made 
his statement before Mr. Nehru, he was 
produced before the Committing Magistrate 
for remand. The Committing Magistrate 
asked him whether he ever made any com¬ 
plaint of Polioe torture to him, the Com¬ 
mitting Magistrate, and Sripal replied that 
ho made no such oomplaint. 

‘‘Before the Committing Magistrate Sripal 
staled that he had never seen the kara 
(Exhibit l) before and had oertainly not 
handed it over to any one. Before this 
Court he says that tho Sub-Inspeotor gave 
the kira (Exhibit 1) with instructions to 
place it in his house and produce it from 
his house when the Sub-Inspeotor asked 
him to do so. He says that in compliance 
with the93 instructions ho hid the kira 
under the nim tree in . the ground and 
then took the Sub-Inspeotor and the other 
persons to the spot and handed over the kara 
to the Sub-Inspector.’’ 

Sripal states that for two months pre¬ 
viously Badal had been contemplating the 
murder of the deceased headmaD, who had 
threatened to get him Ghallaned for badmashi. 
Oo Sunday, two days before the murder, 
Badal’s brother-in law the aooused Chhabile 
came to his house and told him that ho 
had engaged the roen. Sripal himscJf and 
twa of the other aooused were present. 
On Tuesday, the day of the murder, Badal 
himself went off to Luokoow to get takavi. 
At 11 P. M., Chhab'lo brought with him 
six other me* who were strangers to Sripal 
and having fetched the remaining three 
accused, of whom Laohbman is Badal’s son- 
in law, came to Sripal’s door. At midnight 
they started for Sirju’s bouse, climbed 
over tbe roof, went into the room in whioh 
Sarju was sleeping and dragged him out. 
They then proceeded to press his neck and 
to beat him with their hand". Finally, 
finding that he was still able to ory out 
faintly, one of the Pasis tied his dhdti 
round his neok and so strangled him. While 
thi6 was being done, Musammat Kailasa 
cam out and asked what they were doing f 
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SHs was also throttled lest she should give 
information of the murder. She was 
then stripped of her ornaments. A box 
of money, a lota and various brass vessels 
were taken and the dacoits then decamped, 
departing as they had come over the roof. 
Sripal does not minimise the part which 
he took in the murder. He admits that 
he was one of the two who seized Sarju 
and dragged him out in the first instance 
and that he also assisted in robbing Musam- 
mat Kailasa of her ornaments. He got 
a silver bangle as his share. Badal’s 
share, consisting of a pair of nigrohis, a 
pair of pochelas and two other ornaments, was 
taken by his son-in-law Lachhman. 

Sripal’s confession is corroborated on a 
number of points:— 

(1) His own participation is proved both 
by his giving up of the bangle and by 
the faot that he was recognised and named 

by Musammat Kunjan, a circumstance which 
led to his arrest. 

(2) I here is independent corroboration 
of the motive which he assigns for the 
orime.^ It is proved by the Sub-Inspector 
that Sarju deceased had given information 
that Badal was on friendly terms with bad 
characters. Badal was at that time one cf 
the chaukidars of the village and the Sub-In- 
speotor had, on Sarju’s information, recom¬ 
mended Badal’s dismissal. The Deputy 
Superintendent of Police thereupon sent for 
Badal and warned him. Badal had taken leave 
at the time of the occurrence. It is further 
proved that two nephews of Badal had 
been challaned for badmashx in June 1918 

and that Sarju was one of the witnesses 
against them. 

(3) Sripal’s account of the manner in 
which the murder was committed is 
corroborated by the medical evidence and 
by the faot that when the chaukidar came 
on the scene in the morning a cloth was 
still tied in a noose round Sarju’s neck. 
This faot was mentioned in the first report. 

(4) A neighbour of Badal named PaDoham, 
whose house is separated from his house 
only by a lane, deposes to having seen the 
aocused assembled at Badal’s door oonvers- 
ing on Sunday morning preceding the 
murder, and having heard them mention 
the word Tuesday” several times. 

(5) His aooount of the manner in which 
the murder was oommitted is corroborated 
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generally by the evidenoe of Musammat 
Kunjan. The latter was pushed baok by 
the murderers into the kothri in which 
her sisters were and, therefore, did not see 
everything. Her tender age and the 
length of time which elapsed between the 
ooourrence and the trial combined to render 
her statement less complete than that given 
by the accused. As the oase was oommitted 
to the Sessions on 23rd January, it is to be 
regretted that the trial could not be 
commenced earlier than 6th March. 

(6) There is also independent corrobora¬ 
tion of the part assigned to each of the 
other two appellants As we have already 
notioed, it is proved beyond doubt that 
artioles forming part of the stolen property 
were recovered from both Badal and Chbabile. 
That Badal did not take part in the 
aotual daooity is admitted. It is stated by 
Sripal and proved by other evidenoe that 
on that date he went to Luoknow to get 
takaii. He has, therefore, been convicted 
of abetment under section 396 read with 
section 107, Indian Penal Code. The 
recovery of the nigrohis and pachelas, artioles 
readily susceptible of identification from 
his house is of the highest possible, signi¬ 
ficance. Aooused does not allege that these 
articles were planted on him He olaimed 
them as his own but failed to produce 
any evidenoe whatever to support his 
assertion. It was known, and was reported 
at the Thana on the morning of December 
the 11th, that Sarju and his wife had 
been murdered. It is hardly conceivable 
under these circumstances that Badal should 
have consented to receive property which 
was part of the dacoity unless he bad in 
reality been, as Sripal says he wap, privy 
tn it and one of the instigators of it. 
Badal had a very strong motive for w isbing 
to injure Sarju, and the circumstances of 
the daooity lend support to Sripal’s state¬ 
ment that the theft was only subsidiary 
and that the primary object of the 
assailants was the murder of Sarju. The 
truth of Sripal’s story has been thoroughly 
tested and taking into aooount the various 
items of oorroboration which have been 
mentioned we are fully satisfied that the 
daooity was planned and instigated by 
Badal with the deliberate intention of 
getting rid of Sarju whom he regarded as 
his enemy. 
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The learned Counsel who represented 
Sripal admitted his participation in the 
murder and addressed ns only on the 
question of sentenoe. He pleaded on his 
behalf his youth (his age is 20 or 22) 
and the fact that the principal evidence 
against him is his own confession. If 
the accused had stuck to his confession 
in the Sessions Court, the latter plea might 
have been entitled to soma consideration, 
but as he retracted it at the earliest 
opportunity it can hardly be pleaded on 
his behalf as a reason for mitigation of 
sentenoe. The murder was organised and 
deliberate, and the principal motive for it 
was that the deoeased Sarju had done 
his duty as headman of the village. 
When we consider also that his innooent 
wife was murdered in cold blood merely 
to prevent the possibility of her giving 
evidence against the accused, we can find 
no reason whatever for interfering with 
the sentenoe of death in the case of any 
of the accused. 

We, aooordingly, dismiss the appeals of 
Sripal Singh, Badal and Chhabile. We 
alter the conviction of Badal to one under 
section 396 read with section 109, Indian 
Penal Code. Subjeot to this amendment 
we affirm the conviotions. We confirm 
the death sentenoe in the case of all three 
appellants and direot that it be oarried 
into effect in accordance with law. 

Appeals dismissed. 


ALLAHABAD HIGH COURT. 
Criminal Revision No. 389 of 1919. 

July 25, 1919. 

Present: —Mr. Justice Wallaoh. 
NIRMAL SINGH and otheks—Accused— 

■ Applicants 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898J, s. 103 
Code (Act XLV of I860;, s. 332— Search, 
tetter can be conducted without warrant — Witnesses, 
« wnce of, effect of—Search, legality of—Deterring 
Public servant from doing duty. 

f f 

An officer of Police who is empowered to conduct 
intoBtigation, ig entitled to carry out a search 


without a warrant, but in carrying out such search 
ho is bound, under section 103 of tho Criminal 
Procedure Code, to call upon two or more rcspectablo 
inhabitants of tho locality to attend and witness 
tho search, and if he omits to do so, a householder 
would be justified in closing his door and refusing 
ingress into the house, and would not bo guilty of 
an offence under section 332 of tho Penal Code, 
[p. 664, cols. 1 & 2 ] 

While it may be necessary to'oppose a Police Officer 
from forcing his way into a house in order to 
honestly prevent an illegal search, there would bo 
no justification for compelling him to do something 
illegal, [p. 664, col. 2.] 

Criminal revision against the order of 
the Sessions Judge of Shahjahanpur, dated 
the 26th June 1919. 

Mr. J. M. Banerji, for the Applioants. 

The Assistant Government Advocate, for 
the Opposite Party. 

JUDGMENT.— A Magistrate of the first 
olass oonvioted eleven persons under seotions 
147 and 332, Indian Penal Code, for rioting 
and oausing hurt to a publio servant in 
discharging his duties, and sentenoed them 
to varying terms of imprisonment and to 
fines. On appeal, the learned Sessions 
Judge of Shahjahanpur allowed the appeal 
of one Sukhdeo Singh but dismissed the 
appeal of the other ten appellants, up¬ 
holding the sentences passed on them. 
These ten persons have filed revisions in 
this Court against their convictions and 
sentences and were released on bail by the 
learned Judge who admitted their applica¬ 
tions. The facts of the oase are somewhat 
singular. It appears that a burglary was 
committed on the night of the 30th Sep¬ 
tember 1918 in the house of one Bhujai 
in the village of Kandar, in which, besides 
other property, a brass thal" and a "lota” 
were lost. A report was made in the 
ordinary course and Sub Inspector Godhan 
Lai, seoond officer of the Police Station, 
Jalalabad, within whose oirole the offence 
was committed, took up the investigation. 
He suspeoted one Harsahai Bhangi, and on 
the 5th Ootober he first searched his house 
and finding nothing, he proceeded, on in¬ 
formation reoeived that the stolen property 
was in the possession of one Nirmal Singh 
of Kateli, a village some two furlongs 
away from Kandar, to Kateli and at 
once wanted to search his house. Chunna 
and Partil, choiokidars, had, in the mean¬ 
time, come up and were with him at the 
time. According to the facts as found by 
the Courts below, he informed Nirmal 
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Oinnh that he suspected that the stolen 
property was in his house and wanted to 
searoa it. Nirmal Singh and the other 
apphoants resisted his doing an, and. 

whilst thus resisting, they are alleged to 
have caused simple injury both to him as 
well as to the chowkiaars. They are 
farther alleged to have snatched his pagri and 
revolver from him, and are alleged, further 
to have compelled him under threats to draw 
up a eearoh list saying that a eearoh had been 
made and that nothing had been fonnd. 
These faots are oontested by the petitioners 
bnt I am not prepared to go behind the 
findings of faot in revision. Several points 
of law have been raised by the petitioners. 

1 is claimed that the search was wholly 
illegal on two grounds:_ 

U) It is argued that the Sub Inspector 
was not empowered to proceed on the search 
without a warrant. I am not prepared to 
accept tnis contention. The Sub Inspector 
was undoubtedly empowered to investigate 

, emP ° W6red investigate the 

sei rch 'V’T’ my . 1 ° pi,lion ' the ri>ht to 

searoh, whioh .je incidental to his right to 

(2) It is further argued in support of 
1 e petitioners application that the 
officer conducting the search was bound 

under section 103 of the Code of Criminal 

Procedure to call upon two or more res- 
peotable inbabnants of the locality to attend 
and witness the search. That section 
further provides that the searoh shall be 
made in the presence of searoh witnesses 
It is admitted on behalf of the Crown that 
e provisions of this eeotion were totally 
ignored by the Sub-Inspector, but it wal 
argued in support of the conviction tba 
he provisions of that section were purely 

formal and that non-compliance with 

Ind f D0 ‘ invalida ‘« the search 

and that therefore, the officer conducting 

the search, in spite of his ignoring the 
provisions of that section, was acting in 
the discharge of h,s duties, and that the 
interference w.th him would coostitute an 
offence under section 332, Indian Penal 

Code. In the absence of any authority i n 
support of the learned Y * 

Advocate’s contention I am not nrenR^i 

t0 “ t h rf° ld it ' Po,ioe Officers must "be 
protected when aotmg in tho . 

their duties. The paV? ft. aToTghU 


and it is very important that those rights 
of the householder should ba safeguarded. 
Seotion 104 of the Code of Criminal Pro* 
oe^ure was introduced into the Act in 
order to safeguard the rights of a home* 
holder and also to ensure that the searoh 
conducted by the Police Officials should he 
an honest searoh and a genuine one. I am 
prepared to go so far as to hold that 
when the provisions of that seotion are 
ignored, a householder is justified in 
closing his door and refusing ingress into 
his house. Holding this view I am of 
opinion that no offence under section 332, 
Indian Penal Code, has been made out. 
On the other hand, it is quite dear, ou tbe 
faots as found, that the applicants were 
absolutely unjustified in the further aotion 
taken by them beyond merely preventing 
the Police Officer from entering the house. 
This further aotion consisted in compelling 
the Police Officer to draw up a document 
netting out that a searoh had been made 
and nothing was found. The petitioners, 
through their Counsel here, deny that such 
aotion was taken by them and the learned 
Counsel asks me to look into the evidence 
in order to satisfy myself on that point, 
but I am not going to look into the 
evidence in a revision. It may have been 
necessary, for the purpose of honestly 
preventing the Sub-Inspeotor from foroirg 
h'S way into the house ard oorduoting 
the illegal search, to snatch away his 
revolver but there can be absolutely io 
justification for tbe further aotion of 
oomrell.ng him to write out the false 
statement that the sea.oh Lad aotually 
taken place. Whilst being, therefore, of 
opinion that the petitirners should be 
aoqoitfed of the charges under st otions 147 
find 342, Indian Penal ( ede, I am of opinion 
that they are guilty under seotion 503 read 
with seotion 149 of the Indian Penal Code. 

The applicants have been sentenced 
to heavy terms of imprisonment and 
also to heavy fines. I am informed 
that each of them has undergone ten days’ 
rigorous imprisonment. They have served 
sufficient terms of imprisonment and I 
reduce the periods of their imprisonment 
to tbe periods already served. It is further 
submitted, and not oontested, that the ten 
petitioners are members of one and the 
^ aire family. Tbe combined fines to wbis b 
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they have been sentenced amount to an 
aggregate eum of Rs. 1,900. I sentence 
eaoh of the petitioners to a fine of Rs. 50 
in addition to the imprisonment under 
the section under which I have oonvioted 
them. In case of non-payment of fine, 
eaoh'aooused, who does not pay suoh fine, 
will serve a term of three months’ rigorous 

imprisonment. 

Sentences reduced. 


BOMBAY HIGH COURT. 

Criminal Application for Revision No. 38 

of 1919. 

April 3, 1919. 

Present :—Mr. Justice Heaton and 
Mr. Justice Shah. 

BYRAMJI PUDUMJI— Accused No. 2— 

Applicant 
versus 

EMPEROR— Opposite Party. 

Cantonment Code, 1912, r. 97— Building in ruinous 
condition—Removal or repairs-Owner, whether has 
choice. 

!• The option given by rule 97 of the Cantonment 
Code of deciding, when any building is in a 
ruinous condition or in any way dangerous to the 
ocoupier, whether tho owner shall bo required to 
remove the same, or be required to cause repairs to 
be made, is an option given to tho Cantonment 
authority and not to the owner of the building. LP- 
ftflfi, col. 2; p. 6*36, col. 1.] . 

Crimical application for revision against 
ooDviotion and sentence passed by the District 
Magistrate, Poona. 

Mr. Velinkar (with him Mr. Payne Co.) t 
for the Applicant. 

Mr. P. Bunter , for the Complainaut. 

Mr. ,S S. Patkar, Givernment Pleader, for 

the Crown. 

JUDGMENT. . . 

Heaton, J.—The only point, as to which it 
is neoessary for us to express an opinion, is 
the meaning of rule 97 of the Cantonmen 
Code of 1912. Rule 97 runs as follows:— 
“Where any building, wall or structure, or 
anything affixed thereto, or any bank or tree, 
is, in the opinion of the Cantonmsnt autho¬ 
rity, in a ruinous state or in any way danger- 
9^9 either, in the case of an oooupied bui 


ing, to the ocoupier or to the public, the 
Cantonment authority may, by notice in 
writing, require the owner or ocoupier 
thereof forthwith either to remove the same 
or to cause suoh repairs to be made as it may 
think neoessary for the safety of the ooou- 
pier or of the public, etc.” 

The point arises in this way: The Can¬ 
tonment authority sent a notioe under this 
seotion to the applicant to remove a building, 
and the applicant says that the notioe was 
not a legal notice, because under the seotion 
it bad to be a notioe to him, he argues, 
either to remove or to oause repairs to be 
made. So we have to ohooee between two 
alternative meanings of these words. Do the 
words desoribe the notioe and must the 
notioe always be in the alternative either to 
remove or to repair, the ohoioe lying with 
the owner; or do the words desorible a 
power given to the Cantonment authority: 
who may choose whether the notioe shall be 
to remove or shall be to make repairs? I hold 
that the latter is the true interpretation. I 
do so, because, firstly, I think that the 
words themselves, apart altogether from aDy 
extraneous considerations, mean this. And 
secondly, if we take extraneous matter into 
account, they seem to me to lead to the same 
conclusion. I gather that the meaning of 
the framers of this Code was to give the 
ohoioe not to the owner, but to the Canton¬ 
ment authority. If the framers of the Code 
had in view the interests of the public, the 
requirements of safety and of sanitation, it 
seems to me that it inevitably follows that the 
intention was to give the power to the Can¬ 
tonment authority and not to leave the 

ohoioe to the owner of the pioperty. _ 

I think, therefore, that the Magistrate s 
order was oorreot and that the Rule should 
be discharged. 

Shah, J. _ I agree. I desire to add that at 

oDe stage of the argument I was impressed 
with the contention urged by Mr. Yeliokar 
that under the rule an option of removing 
the building or of effecting the repairs wbioh 
may be specified by the Cantonment authority 
should be given in every notioe to the owner. 
But, on a further consideration, I feel satis¬ 
fied* that the argument is more plausible 
than sound, and that the words of the sec¬ 
tion convey the meaning that the option is 
given to the Cantonment authority of deoid- 
ing, when any building is in a ruinous state 
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or in any way dangerous to the oooupier, 
whether the owner shall be required tore- 
move the same or whether be shall be requir¬ 
ed to cause suoh repairs as may be neoessary 
for the safety of the oooupier or the public. 
It is also dear that, if due regard is had to 
the object and the scope of this Rule, that 
is the interpretation which ought ’to be 
accepted. I am unable to see any force in 
the suggestion made on behalf of the aoonsed 
that if it were intended that the option 
was not to be given to the owner in every 
notice given under this rule, the expression 
require the owner or oooupier thereof 
forthwith either to remove the same or to 
cause suoh repairs to be made as it 
may think neoessary for the safety of the 
oooupier” would not be appropriate. I 
think that if the framers of the Code intended 
to give to the Cantonment authority the 
power of deoiding whether under oertain 
circumstances the building should be removed 
or whether it should be repaired in a particular 
manner, the expression used would be appro¬ 
priate. 

Rule discharged , 
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ALLAHABAD HIGH COURT. 

C.vn Revision No. 110 of 1918 
July 31, 1919. 

Present:— Mr. Justice Stuart. 

BADRI —Petitioner—Applicant 

versus 

EMPEROR— Opposite Party- 
Respondent. 

Penal Code (Act XLV of I860,), w . 209 210— 
Dishonestly making false claim—Fraudulently 
obtaining decree—Court not having jurisdiction, effect 
of—Offence. M 

In order to bring a case under section 209 of the 
Penal Code, it is immaterial whether the Court in 
which the false claim was instituted had juris 
diction to try the suit. The words in the section 
are a Court of justice,” and not “a Court of justice 
having jurisdiction.” Similarly, if a person obtains a 
decree fraudulently for a sum not due the case 
would fall under section 210 of the Code, whether 
the Couit had, or had not, power to pass the decree 
Lp. 6b7, col I ] 

Civil revision against the order of the 
Distriot Judge, Gorakhpur, dated tho 
14th May 1918. 


Mr. B K. Sorabji, for the Applicant. 

lo“L LpSatr 

JUDGMENT —The four applioante, Badri, 

Jageshar, Raja Ram Pathak and Rameshar, 
filed about the name time four separate 
eu.ts m the Court of the Village Munsif 
Of Khajur, and obtained deoreee therein. 
In execution of one of the* decrees Jagat 
was impnsoned for 42 days. The learned 
District Judge of Gorakhpore under the 
provision* of section 73, Local Act III c f 

. 2 ' set a8,de aI1 deorees, on the find- 

ing amongst other findings that the Village 

Munsif had no jurisdiction to deoide the 
suits. He further found that the suits were 

n 9 i f; ly faIs9 and ^at they had been 
instituted in pursuance of a oonepiraoy to 

prosecute Jagat, because Jagat had exposed 

a scandal in Jageehar’s family the disclosure 

of which had put Jageshar to considerable 

eipense and damaged the reputation of him- 

■ JuL d f?" , relatl0DS - The learned District 

and s' tr er h8V ‘ D * a . rmed St tbifs °°D°l™'on 

take * 7 the deoree9 ' P roo0 eded to 
take aot on under seot.on 476 of the Code of 

Criminal Procedure, and has ordered the four 

applicants to bo prosecuted orimiually on 

T 0 fc\° ha i. r g 89, 0oe of ‘ho charges under 

" h ‘° h 0 . h * h “ orde L red 99 <Jh applicant to be 
prosecuted is a oharge seotion 209, The 

pplicants apply in revision to have this 

order set aside The applications are under 

the provisions of section 115 of the Code of 

s C hnw "r, e r; N ° W tbere i8 nothing to 
show that the learned Distriot Judge exer- 

oised a jurisdiction not vested in him by law 

ortWhu »T i8ea u Jarisdiotion 90 vested 
die t n , edln tbe eierof9e his juris- 

and herl I 88 - L° r i With material '"polarity; 

miss the T . l6aV0 ‘ he mat,er and dis 
J„Xl ? P .K- at n D8 - Bnt 'nasmnoh as other 

ad Tn, th ' 8 Conrt bave thought fit to 
adm't these applications and as the proceed- 

months t aI ;f ady dra ^ ed on for some 14 
the IrJ ‘ W I perhap3 b9 be,ter t0 examine 
Counlrr t 7 PDt forward th ° learned 
Coni!} f ° r b u applioant9 ' The learned 
had no ■ ? bat ln asmuoh ae the Munsif 

had no jurisdiction, his clients can in no cir- 

either ! 0e !- aV oo 0 n mmitted 80 089999 nnd er 

* "? Q hoM 20 ,? or 210. The words of 
section 209 are:- Whoever fraudulently or 

anvn™ y ’ ° r n W,th ipt0nt ‘° in j are or annoy 
any person, makes ,n a Court of justice aoy 
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olaim which he knows to be false, shall be 

punished with imprisonment.” „ 

and section 210 is to the effect that— who¬ 
ever fraadulently obtains a decree or order 
against any person for a sum not due, or 
fraudulently causes a deoree or order to be 
executed against any person for anything is 
liable for imprisonment.” 

Now on the learned Judge’s 6nding, which 
is the only 6nding with which I am concern, 
ed, these four persons fraululently, dishonest- 
ly and with intent to injure Badri, mierepre- 
sentingtbeir residence, went to a Court which 
they knew bad no jurisdiction and obtained 
'by the use of the most dishonest methods 
deorees for sums not due to them, and in one 
instance obtained the imprisonment of Jagat 
for six weeks. It would have been an extra- 
ordinary defeot in the Indian Penal Code 
if suoh aots could pass unpunished, because 
the Court had no jurisdiction, but I see no 
reason to suppose that the law contains is 

defeot. The words in section 209 are a 
Court of jnstioe” not “a Court of justice hav¬ 
ing jurisdiction in the oase. If a person 
brings a olaim ina Court cf justioe whio as 
no jurisdiction the oase falls under seo ion 
209 in my opinion, and similarly, if he ob- 
tains a deoree fraudulently for a sum not due, 
the case will fall under section 210, whether 
the Court had, or had not, power to pass the 
deoree. In these oiroums' ances there would 
be eo force in the argument that t ere is a 
legal flaw in the oharge even if the argumen 

oould be pressed under teotion 115. 

I dismiss these applications with costs. I bx 
the fees of the Government Advocate at 
R 9 . 32 on each application. 

Appeals dismissed. 


offence committed by -Summary trial by ^strate 
legality of—Criminal Procedure Code (Act \ 0/18. 8), 
s 260, Sch. II— Penal Code (/let 2LV of 1860), ss. 

S2, 83. 

When a person is prosecuted under section 130, 
read with section 126 (a) , of the Railways Act the 
offence is not one triable exclusively by a Coart 
of Session-a Magistrate has jurisdiction to try it, 

and to try it summarily. (p- col. l.J 

Section 130 of the Railways Act enacts an offence 
distinct from the offences in sections 126 to 2 
the Act. A minor who is entitled to the benefit of 
section 82 or section 83 of the Penal Code, does not 
commit an offence when he is guilty of any of he 
acts or omissions referred to in sections 126 to W. 
of the Railways Act. It is section 130 of the latter 
Act which, by excluding the operation of these 
exceptions, creates the offence, [p. 607, col. 2_J < 

Criminal referenoe made by the Distriot 

Magistrate, Belgaum. 

JUDGMENT.—This is a report by the 

Distriot Magistrate of Belgaum, under 

section 438 of the Criminal P ^ ooedare 
Code of the oase of the aooused Dhondya 
bin ’Dudya, a boy aged nine years who 
has been oonvioted by the Cantonment 
Magistrate of Belgaum after a sammary 
trial of an offence under section IdU ot 
the Indian Railways Aot of 1890. 

The Distriot Magistrate considers that as 
the aot which the boy committed, viz., 
putting a nail on a railway line amounted 
to an offence under seotion 126 (a) of 
the Indian Railways Aot. the case was 
triable only by a Court of Session 

We think it clear that seotion UU 
enacts an offence distinct from the offences 
in sections 126 to 129. A minor who is 
entitled to the benefit of section 1 82 or 
seotion 83 of the Indian Penal Code does 
not commit an offence when he is guilty 
of anv of the aots or omissions referred 
to in sections 126 to 129. It is section 
130 which by excluding the operation 


BOMBAY HIGH COURT. 

Criminal Reference No. 18 ok 19iy. 

' May 7,1919. 

Present: - Mr. Justioe Maolecd and 
Mr. Justioe Pratt. 
EMPEROR— Prosecutor 

versus 

DHONDYA DUDYA— Accused. 
Railways Act (IX of 1890;, ss. 126 (a), 130— Minot, 


No doubt if the aooused had bee " 
charged with offence under section 126 {a) 
the Magistrate should have oommitted the 
oaBe to the Court of Sess.on aLd left the 
aooused to establish hie defence under seet.on 

83 of the Indian Penal Code. 

But the aooused wae not prosecuted 

under section 126 («). The salary 

register shows that he was proseonted 
under seotion 130 read with section 126 
(a) of the Indian Railways Aot. The 
proseontion, therefore, oonoeded that though 
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the aaonsjd had oommitted the aot desoribed 

in senlion 1*6 (a), he had not attained 
undent matnnty of understanding to 
JU ^ L the n * tura and oonsequeuoes of the 

oonduot and elected to proceed uoder 
section 130. 

The offence with which the accused was 
charged was, therefore, under section 130 
and this Offence the Magistrate had 
jurisdiction to try: Schedule II, Criminal 
Procedure Code, and to try summarily: section 
^bU, Criminal Prooedure Code. 

There is, therefore, no occasion for our 
interference and we direct the reoord and 

Magistrate 8 ‘° ^ r6tnrDed to the Di9triet 

Order accordingly . 


ALLAHABAD HIGH COURT. 
Criminal Revision No. 406 ok 1919. 

August 8, 1919. 

Present: —Mr. Justice Wallaoh. 
NANDU and others—Applicantj 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898 ) * iqo 

Offence committed in Native State _ Trial in r /• i 

India when Permissible-Certificate of Political AgeM 

ivhether necessary . agent, 

A subject of a Native State arrested in British 
Tnd,a cannot be tried in a British Indian Court ft 
an offence committed in that rfc for 

certificate of the Political Agent of the 8tatt° Ufc th* 
sanction of the Local Government ? fc £ e 
section 18S of the Criminal Prooedure Code 7 

An agreement between a Native State nnd 

authorities of a British Indian District conn 

to the British Indian Courts the right ?o ^ g 

subjects of the State arrested in British”India 7 

not take the place of the certificate or 8 anS 

contemplated by section 188 of the Cri^In ^ 
Procedure Code. Criminal 

Criminal revision against the order of the 
Magistrate, let Class, Kara, dated the 
22nd of May, 1919. 

Mr. R. N. Vyas, for the Applicant. 

T n 9 A83,8tanfc Q-overuoient Advocate, f 0r 

the Crown. * 1 

JUDGMMT.-The applicants have been 
'sentenced to fines of Rs. 20 and in default 
to three weeks’ rigorous imprisonment for 


offenoes under section 13 of Act III of 
1^67, alleged to have been committed in 
Kampfa, which is a Native State. Objec¬ 
tion was taken at the hearing of the case 
that gambling was not shown to be an 
rffenoe in the Native State in question, and 
secondly, that the requirements of the proviso 
to section 188 of the Code of Criminal 
Prooedure had not heen satisfied. That 
proviso sets out that “when a native Indian 
subject of His Majesty commits an offence 
in the territories of any Native Prince or 
Chief m India, he may be dealt with in 
respect of suoh offenoe as if it had been 
committed at any place within British 
India at which he may be found: Provid- 
p d ^at no oharge as to any sooh offenoe 
shall be enquired into in British India, 
unless the Political Agent, if there is one 
m the territory in which the offenoe is 
alleged to have been committed, certifies 
that in his opinion the charge ought to 
he enquired into in British India and where 
there is no Political Agent, the sanction 
of the Local Government shall be required. * 
The learned Magistrate has dealt in a 
light and airy fashion with these legal 
objections. Even if the applicants could 
be oonvioted of an offenoe of gambling in 
the Native Slate in question, they cannot 
be proceeded against in the absenoe of the 
certificate or the eanotion set out in the 
proviso to section 188 of the Code of Criminal 
Procedure. The Magntra^e who tried ehe 
case fays; “a few months ago under the 
instra 'tions of the P.Jitioil Agent a cfom- 
ra ttee was constitute! of some members 
of lhe Native concerned aod some 

mfnbfre rf the extent.ve authorities in 
British India and it was mutually agreed 
for ooi.ven’enoe that British India P.ilioe 
rcigh*: arrest persons found gambling in 
the Native Sta'e *nd try then in British 
Iniia if they are Br-tLh India subjeo s 
and eend them to the Na'ive S a r e if 
they a-e subjects thereof, and rice versa 
the Native State Police could arre 9 fc per¬ 
sons foa„d gambling in British India” 

An agreement like this cannot take the 
place of a certificate or sanction which is 
contemplated by the section aforesaid. 

V^bere there 19 a bar to the prosecution 
°f a person unless certain formalities are 
oarried out, those formalities have to be 
st icrly oirried out. I hold, therefore, that 
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*here was no jurisdiction to try the 
applicants at Banda, and I, therefore, set aside 
the conviction and sentence and direct that 
the fines, if paid, be refunded. 

Conviction set aside. 


BOMBAY HIGH COURT. 

Criminal Application for Revision No. 1 

of 1919. 

Maroh 26, 1919. 

Present :—Mr. Justioe Heaton and 
Mr. Justice Shah. 

RAMKRISHNA HARIBHAOO VADKE 

Accused—Applicant 
versus 

EMPEROR— Respondent; 

Workman'8 Breach of Contract Act (XIII of 18599, 

». 1—Scape of Act—Advance to be paid off from wages, 

effect of. 

The Workman’s Breach of Contract Act relates to 
contracts in whioh workmen have received advances 
of money on account of the work which^ they 
have contracted to perform, and has no application 
to a contract of service for a term of years accom¬ 
panied with an advance of money which may o 
paid off from the wages the workman is to earn, 
as such a contract is not one made on account o 
the work which he has contracted to perform. 

Criminal application for revision from an 
order passed by the Resident Magistrate, 
First Class, Bandra. 

Mr. 4f. M. Kotaslhane, for the Applioant. 
Mr. Koyajee (with him Mr. V. C. Kelkar), 

for the Complainant. 

JUDGMENT. 

Heaton, J.—The main purpose of the con- 
traot is that the artificer shall work for 
ten years for bis employer. One of its 
stated objects, and a mo3t important one, 
is to prevent the artificer leaving bis em¬ 
ployer’s service during the period of ten 
years. X oannot believe that such contracts 
as this ware ever intended to come under 
Act XIII of 1859. To me the words taken 
with the deolared object of the Act defi¬ 
nitely suggest that they were not. 
^Therefore, I think the Rale should be 

made absolute. 

Sm«, J. —Tba qi? 3 tio 3 arising in this 


application n whether the oontraot between 
the parties falls within the purview of 
Aot XIII of 1859. The applioant entered 
into a oontraot with his employer cn the 
17th January 1917, whereby he agreed 
to serve for a period of ten years on a 
salary of Rs. 40 per mensem as an artisan 
aDd not to go elsewhere leaving bis service. 
The employer purported to advance Rs. 2b6; 
but it is found that Rs. 186 iepre- 
sented the previous advances and that 
Rs. 100 only were advanced in cash at tie 
date of the oontraot. The advanoe is des¬ 
cribed as having been made in cash for 
the work to be done under the oontraot. 
The applioant egreed tore-pay this sum of 
Rs. 286 by deduotiDg Rs. 5 out of his 
salary every month. He agreed to pay 
off the advanoe in ten jears. The contract 
contemplates further advances, and also pro¬ 
vides that if any part of the sum advanced or 
to be advanced remains unpaid at the 
expiry of the ten years he will serve on 
the fame terms till the whole amount is 

paid off. 

Taking the terms of the oontraot as a 
whole, it seems to me that the prinoipal 
item is the undertaking on the part of the 
applioant to serve on a salary of Rs. 40 
per mensem for ten years, and that the 
advance is really a subordinate thing intend- 
e d to secure as far es possible a due 
fulfilment of the oontraot of service. The 
sum of Rs. 126 advanced from time to 
time prior to the oontraot cannot be treated as 
an advance of money cn acoount of the work 
to be performed under the oontraot. The 
remaining sum of Rs. 100 advanced in cash 
has no doubt some relation to the work under 
the contract. But in effect it is nothing more 
than a lean, whioh the workman is bound 
to pay in aDy event, and whioh the oontraot 
provides may be paid off at the rate of 
Rs 5 per month. The Aot of 18,9 relates 
to contracts in whioh workmen have received 
advarces of money on account of the work 
whioh they have contracted to perform. I 
do not think that the advanoe in the present 
oase fulfils that condition. 1 think that the 
present oontraot is in the main a oontraot 
of servioe for ten years, accompanied with 
an advanoe of money which may be paid 
off from the wages whioh the workman is 
to earn under the oontraot, but whioh 
oannot he sard to have been made on account 
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Of the work Which he has eontraoted to 

. P * In k my “Pinion the Aot does not 

apply t° 8noh a contract. I, therefore, agree 

he ord 8 7 b i ° Uid be made absolute and 
the order of the lower Coart set aside. 

Rule made absolute. 
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ALLAHABAD HIGH COURT. 

Criminal Reference No. 451 of 1919. 

July *9, 1919. 

Present.— Mr. Jastioe Wallaoh. 

EMPEROR—Prosecutor 

versus 

MOHOMED NAQI HUSAIN— 

Accused. 

Criminal Procedure Code (Act V cf l«Q <3 j m- 

\LL^r Penal CoJc (Ac ' XLr °f 8 _ 

^secutienXi: 

A. addressed a letter to tl.e f 

ofthe d-7 k i nS T? rt “ in tharges against ™ official 

^ r 

Magistrate sancr a cd C h“s pro^cutffiL S " b ’ Divi8i ° DaI 

He d that the Sub-Divisioual Magistrate had no 
jurisdiction to sanction the prosecution no * i 

section 195 ( 1 J (a, of the Criminal Procedure Codf 
such sanction could only bo given Iw 7 m-’ 

servant concerned or 

whom be was subordinate, and, with refel„ . 
section 18lJ of the Penal Cmle, the nroner offl ° 

cHstrict? th ° Pr0SeCUti0n ™ ^ Magistrate the 

Alig r ar m h iDa ‘ ref8ren ° e by tbe Se38i0D8 Jnd « e . 

JUDGMENT -This is a reference from 
heSessmns Judge of Aligarh recommend- 
■ng that an order directing the prosecution 
of one Mohommad Naqi Husain for an 
offence under section 182 , i ndian Penl , 

th d S K e n et a8 ‘ de , a9 having been directed by 
the Sub-Divisional Offioer, Mr R R \t;ki J 

?og°eth ad Vr** ti0 * * £ 5. 2 fi 
Together with the reference the Magistrate’s 

this oZir a ‘ 90 been forwarded to 
tala Court. Mohommad Nani u j 

complained to the Collector of Iligarh by 

means of a Utter making certain charges 

Chaml M I °. homma ft d Aynb - Pound-keeper of 
Chama. If an offenoe under section 182 


In re DINBil JIJIBHOT KHAMBiTa, 

Indian Penal Code, has been committed with 
reference to the letter complaining against 
the pound-keeper, then under section 195, 
olanse U) (a), of the Code of Criminal Pro- 
cedure no Court can take cognisance of 
the offence without the previous sanction 
or the complaint of the public servant 
concerned or of some public servant to 
whom he .s subordinate. The public servant 
concerned with reference to seotion 182, 
Indian Penal Code, is clearly the Distriot 
Magistrate The Sub-Divisional Officer does 
not taie the place of the Distriot Magistrate 
and cannot usurp the District Magistrate’s 
powers for the purpose of giving jurisdic 

c l (7 , o’ olause ( 1 ) ( a ), 0 f the 

Code of Criminal Procedure to a Court for 

the purpose of trying the alleged offenoe. 

I, therefore, accept the reference of the 
learned Sessions Judge and set aside the 

dlld lb 7 ' jlett ' Magistrate, 1st Class, 
dated the 5th June 1919, directing the 

proseoution of Mohommad Naqi Husain 

under seotion 182, Indian Penal Code, with 

respeot to the letter mentioned in that 
order. 

Order set aside. 


BOMBAY HIGH COURT.J 
Criminal Application for Revision No. 51 

of 1919. 

April 7, 1919. 

Present: —Mr. Juatioe Heaton an i 
Mr. Jastioe Shah. 

In re DINBAI JIJIBHOY KHAMBATA- 
D l Accused—Applicant. 

i90 iT j nlc J palities Act (m Bom - °f 
1J0 8. 161 (2), order under—Revision -High Court 

i l Zi e Q 1 erenCe °f- 0ri ™™l Procedure Cock 
(Act V of 1898^, ss. 435, 439. 


thn T Kf? r gl9trat ? referr0(] t0 a3 ‘such Magistrate' in 
the latter part of sub-section (2) of section 161 of 

ferinr P 7 ‘ 8trict Municipalities Act is an in- 
Z™ Cr / rn,, 1 ml C °urt, and his orders are liable to 
revision by the High Coort. [p. 671, col. l.J 

Criminal application for revision against 

an order passed by the Resident Magistrate, 
1st Class, Bandra. 
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In re D1NBA1 jijibhoy khamb*>ta. 

Mr. Ooyajee instructed by Messrs. Khambatta 
Sf Oo. t for the Applioant. 

Mr. S. S. Patkar t Government Pleader, fcr 
the Crown. 

JUDGMENT. 

Shah, J.—In this ease the Notified Area 
Committee for Andheri gave notice to the 
owner of a oertain house to oonstruot 
oertaiu drainage work speoified iD 
the notice under the rules framed 

by the Governor in Council under the 
Bombay Distriot Municipalities Aot. It is 
said that the owner failed to oarry out the 
work, and that it was completed by the 
Notified Area Committee. An application 

to the Resident Magistrate of Bandra was 
made under section 161 (2) of the Bombay 
Distriot Municipalities Aot, for the reoovery 
of the expenses incurred by the Committee 
as provided by rule 62, olause (6), of the 
rules applicable to the Committee. The 
owner of the house pleaded in effect that 
the Chairman of the Committee had sub¬ 
stantially modified the terms of the notice, 
and that the work as suggested by him 
having been carried out, she was not liable 
for the expenses incurred by theCommittee. 
The Magistrate direoted the expenses to be 
reoovered by distress. It is this order 
for distress that is now sought to be revised. 

The first question is whether this order 
is liable to revision by this Court. I think 
it is. The first part of sub-section (2) of 
seotion 161 relates to proseoutions to be 
instituted before any Magistrate, and it is 
unquestionable that the power whioh the 
Magistrate exeroises in respeot of any pro- 
seoution is a judicial power and any order 
made by him would be the order of an 
inferior Criminal Court liable to-revision 
by this Court, The power, whioh he has 
to exercise under the latter part of the 
sub-seotion, is ordinarily of a ministerial 
nature. But this part of the sub-seotion 
refers to such Magistrate as has been 
referred to in the first of the sub seotion; 
and I do not see any good reason to hold 
that suoh Magistrate’ is not an inferior 
Criminal Court, and that his orders are 
not liable to revision. It may be that having 
regard to the nature of the inquiry that a 
Magistrate has to make, when an application 
w made to him for the reoovery of fines or 
penalties or sums for compensation or for 


expenses, there would not be any eoope for 
revising his orders ordinarily. For instance 
where the fine or penalty or compensation 
is otherwise duly determined, he would 
not be oonoerned with the question 

of determining the amount. But there may 
be occasions when he may have to determine 
the amount of compensation or expenses, 
where it is disputed, and the scope of the 
inquiry will neoessarily depend upon the 
nature of the defence put forward by the 
owner on an application under the latter 
part of sub seotion (2). But it is dear 
that the Magistrate will have to make 
some inquiry in proper oases; and 1 see 
no reason to treat such an inquiry as purely 
ministerial, when the inquiry contemplated 
by the Magistrate in the former part of 
the same sob-section is purely judicial. 
This view is in oonsonanoe with the deci¬ 
sions of this Court under seotion 84 of the 
old Distriot Municipal Aot (Bombay Aot 
VI of 1873), which corresponded in part to 
the present sub-seotion (2; of section 161: 
see Municipality of Ahmedabad v. Jumna 
Punja (1) and Queen-Empress v. Eathu (2). 
No doubt the wording of that seotion was 
different. But I do not think that the Legis¬ 
lature meant to effeot any change in this res¬ 
peot; and I gather that meaning from the cir¬ 
cumstance that both these powers are referred 
to in one sub-seotion, and that one of 
them is purely judioial. Unless the contrary 
meaning is dearly indicated, 1 thmk that 
it is reasonable to hold that no differential 
treatment is inteuded in respeot of orders 
made by Magistrates under sub seotion (2). 
The deoisiou in In re Dalsukhram Hurgovandas 
(3) relating to seotion 86 of the Bombay 
Distriot Municipalities Aot is an instanoe in 
point and is in no way inconsistent with the 
oonstruotion whioh I put upon sub-seotion 
(2) of seotion 16i. 

The next question is, whether there is any 
ground to revise the order. If it were 
dear that the learned Magistrate made his 
order after making proper inquiry as to the 
merits of the contention put forward by the 
owner of the house, I would not interfere. 
But it is alleged in the petition that the 
order was made without making any inquiry 

(1) 17 B. 731; 9 Ind. Dec. (n s.) 479. 

(2) (1891) Rat. Darep. Cr. C.559. 

(3) 9 Bom. L. R. 1347; 6 Cr. L. J. 425, 
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as to the merits of the ooatention raised 
by the owner, and as it is not denied bsfore 
ns, I think under the oireumstanoes ir, wonld 
be proper to direct the Magistrate to make 
a proper inquiry and to determine whether 
he notioe of the Notified Area Committee 
vvaa in fact modified by the Chairman as 
alleged by the petitioner, and whether he 
was competent to so modify it according to 

the rules The learned Magistrate purports 
to bnd that the notioe was neither modified 

nor cancelled. But it is not clear that it 

was the result of a proper inquiry on the 
merit.®. 

r woaId ma ke the Rule absolute, set 
aside the order for distress, and direct the 
Magistrate to dispose of the application for 
the recovery of expenses according to law. 


ALLAHABAD HIGH COURT. 

LKiflHNAL Rkviuiox No. 423 ok 1919, 

August 5, 1919. 

Present: —Mr. Justice Wallaob 
DESRAJ SINGH— Applicant 

versus 

E WPEROR— OPPOJITS PARTf. 

**>• -■ no, 

can be directed -Dutrid magistrate, power If! 


HiiAioN, J.—I agree to the proposed order’ 
e have to find out the meaning o£ 
olause (2) of Reotion lt> l of the Bombay 
Distnot Municipalities Aotand it is a difficult 
task If the words “and also all olaims... 
in this Act” were omitted, there would not 
be any great difficulty. The section would 
hen provide for the trial of certain matters 
hy a Magistrate and for the method of 
enforcing the fines and penalties inflicted 
by the -Magistrate. The former would be a 
jadioial, the latter a ministerial, aot, the 
former could be revised by this Court, and, as 
I think, not the latter. 

The introduction of the words “and also 
all olaims, etc.,” makes tho real difficulty. 
The eeotion in general, however, provides 
for (l) the arriving at a judicial deoision; 
and (2) the oarrying out ministerially of 
that deoision. Taking the general meaning, 
you cannot, have the seoond without having 
the first. That meaning must also, I think, 
'apply to the case of “claims to oompensa’ 
ti°n or other expenses,” unless some cogent 
reason to the contrary is forthcoming, and 

i. oa " not find 8D °h reason. That being so 
it follows that there must be a decision 
on the claim before the amount can be re¬ 
covered and* that deoision must be a judicial 
decision. 

This mayor may not be what was intend, 
ed when the seotion was enacted. I deoide 
that it is what was intended If it j 8 not, the 
Legislature should make the matter clear 


m : jz °\ , h o s of be T ho d ttrt 

Procedure Code. 0 Cr,m,nal 

Crimina 1 revision against the order of 

s. *>* 

Mr. Mangal Prasad Bhargava, for the Apel- 
the T Crown| Stant G ° Ve, ° ment Ad ^te, for 

JUDGMENT—The applicant, Desraj had 

been discharged by a Magnate of the 

of tbs PoV" /'n mqUUy ™ d er eeotion 110 
f the Code °f Criminal Procedure. The 

Dietnot Magistrate of Maiupuri ordered a 

further enquiry under section 437. Against 

that order Desraj has applied in revision 

(0 this Court. In Kharga v. Emperor (?) 

tha? . Di.V • T. h ■ f th, ' S ° ourt has hfId 

to direitf it' Ma8,strate h “e juriediotion 
person has been discharged in an enquiry 

Pr!L r ° ° f the ^ cde °f Criminal 

and t d h ar % X k aa b0D ” d by that ruling 
. a " d ; tb6ref " re ' ha ^ (o hold that the Die- 

8 ‘ 8 " 8lr * l had jurisdiction to pass 

the order which is attacked in this revi- 

wheihs T P 6 ° n y qnB8tl0D th »‘ remains is 
whethe^he was justified, in the exercise 

of h s jurisdiction, ;n ordering a farther 

M. 7' e . 1 DOt Propared to lie the 

Magistrates hands, and to hold that he 
was not justified in passing the order and, 
therefore, rejeot this application. 

Cn 99 irwi n . Apfhcaticn rejected, 

80,18 A! !« “ ' 2A L J1OT * 15 Cr. L. J. 


Pule made absolute. 
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AMINADDI V. TARINI CHARAN MONDAL. 

CALCUTTA HIGH COURT. 

Appeal from Order No. 260 of 1917. 

Maroh 7, 1919. 

Present:-* Mr. Ju9tioe N- R. Chafcterjea 
and Mr. Justioe Panton. 
AMINADDI and others— Defendants 
Noj. 1, 4, 5, 6 — Appellants 

versus 

TARINI CHARAN MONDAL and others — 
Plaintiffs—Respondents 

Alluvion and diluvion—Landlord and tenant — 
Submergence of land leased— Reformation in situ, effect 
of —Rent, non-payment of—Third person claiming land 
as accretion, right of—Bengal Regulation XI of 1825. 

The defendants obtained a lease of certain land in 
1878 from the Government, and in the same year 
tho land was submerged in the river and re-appeared 
in 1901. Daring the period of submersion the 
defendants did not pay any rent, but when that land 
re-appeared, they took possession of it as re¬ 
formation in situ of land which they held under 
the leaso and which had been submerged in the 
river Tho plaintiffs claimed tho land as accretion 
to their raiyati jote land: 

Held, (1) that as the land was reformation in situ 
it could not bo claimed by tho plaintiffs as accretion 
to their raiyati jote land; [p 675, col. 1.] 

(2) that, in tho oircumstances of tho case, it was 
difficult to hold that tho rights of the defendants 
wero subsisting at tho time when tho land re¬ 
appeared; [p. 674, col. 2.] 

(3) that the Government, as owner of tho khas 
mahal, was entitled to the land, and the defendants, 
professing to hold it as teuants under the Govern¬ 
ment and in assertion of tho same right in which 
they held under tho lease before the submergence 
of tho land, wore entitled to set up tho rights of tho 
Government, [p. 674, col. 2.] 

Appeal against an order of the District 
Judge, Haokergunge, dated the 25th April 
1917, reversing that of the Mansif, Barisal, 
dated the Ilth April 1916. 

Babns Brojendra Nath Ghatterjee , for the 
Appellants. 

Baba Dwarka Nath Ohuckerbutty and Sarat 
Ohandra Butt , for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit to recover possession of newly formed 
Chur land asaooretion to the plaintiffs’ raiyati 
jote land, and for mesne proBts. 

The defence was that the land was 
reformation in situ of land which the defend¬ 
ants held under the Government in a 
Government Khas Mahal, and which had been 
submerged in the river. 

It appears that the land wa9 submerged 
in the year 1872 and re appeared in 190 5. 
After the reformation, the defendants took 

possession of the land and they have been 
• 

in possession since then. 
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A Commissioner appointed by the Court 
of first instance found that the disputed 
land was included in Digs Nos. 1 t3 and 
ltd of the map of 1876. The land was 
identifiable and in faot it had formed on 
the site of the land of the Pjtta (Exhibit 
B) under which the land had been let out 
to defen iants in the year 1876. Having 
regard to these facts, the Court of first ins¬ 
tance dismissed the suit. 

Oi apoeal, the learned District Judge 
held that the rights of the defendants to 
the land had been extinguished by reason 
of their not having paid any rent during 
the long period of submergence of the 
land, and that the land, therefore, was an 
acoretion to the plaintiffs’ estate. The defend¬ 
ants have appealed to this Court. 

The learned Judge relied upon the case 
of Remnath Butt v. Ashgur Sindar (1). 
In that oase it was held that where land, 
held by tenants with rights of oooupanoy, 
was completely submerge! for a number 
of years, and during the period of suoh 
submersion, no rent was paid by the tenants, 
the tenants had, by non-payment of the 
rent during the period of submersion, for- 
feited their rights of oooupanoy. That oase 
was followed in another case, Sahgram Singh 
V. Paluk Pandey (2>, where this Court held 
that under seotion 6 of Act VIII of 18)9 
a raiyat retains his right of oooupanoy only 
so long as ho pays rent, and that although 
mere non payment of rent might not be 
oonolus've evidenoe of abandonment, non¬ 
payment of rent taken with submorgenoe 
of land is sufficient to indicate an extinc¬ 
tion of the right of oooupanoy.” In that 
oase an occupancy holding diluviated at 
a time when Act Vill of Ic69 was in 
fore®, and the lands remained under water 
for 13 years before the Bengal Tenanoy Aot 
of 1885 was pissed. It was held that whatever 
right was aoqaired by the raiyat was ex¬ 
tinguished by the non-payment of rent 
during the period of submergenoe before 
the Bengal Tenanoy Aot of 1855 oame into 
force and the provisions of that Aot ccald 
create no new rights in favour of the 
plaintiffs, nor revive those which had already 
been extinguished. 

On behalf of the appellants relianoe has 

( 1 ) 4 0. 89i; 2 Shomo L. R. 142; 2 Iud. Deo. (n. s.) 

566. 

(2) 6 C. h. J- 149. . 
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n - . - — -wy.o.uu ui the Privy 

Council in Arun Chandra Singh y. Kamini 

Kumar (3), in support of the proposition 
at the rights of the tenants were still 
subsisting even though they paid no rent 
during the period of snbmergenoe. Refer- 
r ' Dg , to ,, tbe oaseof Hemnath Butt v. Ashgur 

i 1 , the Jnd,oial Committee observed: 
Iheir Lordships, however, do not find them- 

selves in aooord with the rule of law ex¬ 
pressed in that case. They think that the 
principle applioable to this olass of oases 
is correctly enunciated in iJazhar Rai v 
Ramgat Singh (4).” In I he latter case where 
the lands of certain tenants became submerged 
by the aotion of a river, and the tenants though 
they oeased to pay rent during the period of 
the submersion, made no overt indication 
, their intention to relinquish the said 
lands, but on the oortrary, on the river 
again shifting its oourse, laid claim to lands 
which had emerged and which they alleged 
to be identical with their former holding, 
it was held that there had been no relin- 
quishment. The Allahabad Court observed 
that it could not agree that the view of 
aw expressed m Bemnath Butt's case 

t ’ tboagh it may be sound in 

lower ^Bengal, is applioable to these Pro¬ 
vinces. The judgment proceeded upon 
the ground that Act XII of 1881 and the 
Acts of a like nature whiob preoeded it 
assumed that a tenanoy of agricultural 
lands once entered upon continues until 
determined by effluxion of time, or by mutual 
consent, or ,n one of the ways provided 
tor by statutory enaotment, but mere non¬ 
payment of rent does not of itself determine 
toe tenanoy. 

In the case of Hemnath Dutt's case ( 1 ) the 

y. __ a i • • « was governed 

by the provisions of Act VIII of 1869, under 

which a tenant could havea righ( of occupancy 

only so lor gas be paid rent; whereas in the 

case before the Judicial Committee the diluvi- 

ated lands formed part of a permanent, 

heritabje and transferable tenure. Tbei> 

Lordships observed: 'The diluviated lands 

formed part of a permanent, heritable, and 

( 3 ) 22 W r ^ ° ntil i(i ° aD be es ‘ablish- 

A32 (P 0.’). L ' B ' 323i 12 A ' L - J- 243; it l( 

(Jtj In 290i A ' W - N ' (,896 > 66: 8 Ind. Dec. 


ed that the holder of the tenure has abandon¬ 
ed his right to the submerged land, it re- 

mams mtaot, and it is accordingly contend- 

ed on behalf of the respondent that the obser- 
vations of their Lordships were directed to 
permanent tenures suoh as were under con- 
sideration in that case. 

In the present oase the lands diluviated in 
the ve-y same year that the tenants obtained 
a lease of the land. They did not, therefore, 
even acquire a right of occupancy. The 
land remained under water for a period of 

iHrd t ffi an ir°r 5 T r in In the3e °ironmitanoes 

it s difficult to hold that the rights of the 
defendants were sublisting at the time when 
the land re appeared. It is unnecessary, 

lowever to consider in the present oa^e ihe 

IK the de °”»°n of the Privy Council 
pon the rights of a tenant governed by the 
provisions of Bengal Aot VIII of 1859 
beaanse even assuming that the defendants’ 
nghts were extinguished, the plaintiff is not 
entitled to the land as accretion, as the 

defendants are entitled to set up the rights 

Of the Government. 

ri,V h Vw °i y ,piZ v - iIu Uun Mohun 
Thatioor (5) Lord Justioe James in deliver- 

log the judgment of the Judicial Com 

mittee observed : "This principle is one not 

merely of English Law, not a principle 

peculiar to any system of Municipal Law, 

but it is a principle founded in universal 

law and justice, that is to say, that whoever 

has land wherever it is, whatever may be 

lh n, C | Dt u t0 Wh, '° h H has been exposed, 
whether it be a vineyard which is covered 

by lava or ashes from a volcano, or a 

field covered . by the sea or by a river, the 

ground the site, the property, remains in the 

original owner. ” Referring to the provisions 

?L fc , he , 4fch ° Iau ?, e °[ the Regulation XI of 
, e said: it is to be observed, how¬ 

ever, that that clause refers simply to 
oases of gain, of acquisition by means of 
gradual accession. There are no words 
which imply the confiscation or destruction 
of any private person’s property whatever, 
ft a Regulation is to be construed as taking 
away anybody’s property, that intention to 
take away ought to be expressed in very 
plain words, or be made out by very plain 
and necessary implication. The plaintiff 
here says: I had the property. It was my 

/a. V . -_ 


9 L t A - 467 ; 14 W. R.P. c. II; 5 B. L. B. 521; 

2 Suth. P. C. J. 336; 2 Sar. P. 0. J. 594; 20 E. B. 625. 
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property before it waa oovered by the 
Ganges. It remained my property after it 
waa submerged by the Ganges. There was 
nothing in that state of things that took 
it from me and gave it to the Government. 
When it emerged there was nothing that 
took it from me and gave it to any other 
person, ’ and in answer to saoh a olaim it 
would oertainly seem that something more 
than mere reference to the acquisition of 
land by increment, by alluvion, or by what 
other term may be used, would be required in 
order to enable the owner of one property to 
take property whioh had been legally vested 
in anotber.” In the result their Lordships held 
that lands washed away and afterwards 
reformed on an old site, whioh could be 
dearly reoognised, are not lands gained with¬ 
in the meaning of section 4, Regulation XI 
of 1825, viz., they do not beoome the pro¬ 
perty of the adjoining owner, but remain 
the property of the original owner.” 

As already stated, it has been found that 
the land is reformation in situ. That being 
so, it oannot be claimed by the plaintiffs 
as accretion to his estate. The ground 
upon whioh the judgment proceeds, is that 
if the rights of the defendants were extin¬ 
guished before the land re-appeared, the land 
must be held to be aooretion to the plaintiffs’ 
estate. The learned Pleader for the respond¬ 
ent contended before us that that must bs 
so because the land became part of the 
river or publio domain and that the plaintiffs, 
therefore, acquired title to it by contiguous 
aooretion. 

If, however, as has been found in the 
oase, the land is reformation in situ , we do 
not see how it oan be claimed by the 
plaintiffs as aooretion to their estate. 
Although the defendants may have no rights 
under the lease whioh they obtained from 
Government, the latter as the owner of 
the Khaa Mahal is entitled to the land. As 
proprietor of the Kbas Mahal, Government 
stands in the same position as a private 
Zemindar; and if the Government as the 
owner of the Khaa Mahal had resisted the 
plaintiffs’ olaim, we do not think that the 
latter oould have enforced their olaim, 
having regard to the fact that the land is 
reformation in situ. The only person interest¬ 
ed in the land is the Government, the 
owner of the Kbas Mahal, and the Govern¬ 
ment has not raised any objection to the 
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defendants’ holding the land which they 
have been holding ever since its formation. 
They have held it, professing to do so as 
tenauts under the Government, and in 
assertion of the same right in whioh they 
held under the Potta before the submergenoe 
of the land. 

In these oiroumstanoes, we think that 
the view taken by the learned Distriot Judge 
that the land must be held to be aooretion 
to the plaintiffs’ estate merely because the 
defendants’ right under the lease might have 
been extinguished, oannot be supported. 

The result is that the deoree of the 
lower Appellate Coart mast be set aside 
and that of the Court of first instance 
restored with costs. We assess the hearing 
fee in this Court at one gold mohar. 

Appeal allowed , 
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Malabar Law—Trustee of estate held by dovaswom—• 
Perpetual kanom, grant of, validity of—Construction 
of document —Kanoni deed stipulating for payment of 
renewal fee with rent and enjoyment by kanomdars 
‘/or ever and for ever,’ whether creates permanent tenure 
—Adverse possession, claim of. 

The grant of a perpetual kanom by the trustee of 
a devaswom is not binding on the dcvaswom. [p. 677, 
col. l.J 

Palaniappa Chetty v. Sreemath Deivasikamony 
Pandara Sannadlii, 39 Ind. Cas. 723; 40 M. 709; 21 
0. \V. N. 729; 15 A. L. J. 485; 1 P. L. W. 697; 33 M. 
L. J. 1; 19 Bom. L. K. 567; 22 M. L.T. 1; (1917; M. 
W. N. 477 & 507; 26 C. L. J. 153; 6 L. W. 222; 44 I. 
A. 147 (P. C.), followed. 

A kanom deed, after reciting that the kanomdars 
woro to hold the properties ‘for ever and for over’, 
stipulated for payment of a fixed renewal fee not 
at the end of 12 years but to be spread over the 
12 years and paid along with the rent. This doeu- 
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n.ent wa, in renewal of a prior simple kanom under 
i;, te ,n()rt o a .?ee took possession 
He*Inl, ( 1 ) that the document should be treated as 
d it was a perpetual ki,wm ; [p. (>77 t . 0 i . i S 

( 2 j that the kanomdms could not’set up an adverse 

[X^ S3ion nnder the oariier simpie 

, 1 o 6 eS i tate hel<1 by a trnstee should not be regard¬ 
ed ns analogous to that of a Hindu widow. [p°6 7 7, 


Seoond appeal against the deoree of the 

Court of the Temporary Subordinate Jadge. 

Palghat at Cahoot, in Appeal Sait No. 14 J of 
1917 (Appeal Suit No. 177 of 19,7 of Dis¬ 
trict Court), preferred against the deores of 
the Court cf the District Mansif, Para- 
panangadi, in Original Sait No. 555 of 19 J 5 . 

FACTS appear from the judgment. 

lant r ' Th M f hamn Noir < the Appel- 

irrnd s, d °°T ent > I, creates an 

rreJeemaMe and perpetual Kanom. Phi nt . 
ffs right to redeem shonld be negatived. 

th \ V6n '/ !u B , KaDOm 18 not binding on 

he temple, the defendants, having prescribed 
a perpetual and irredeemable Kanom 
oan hold on as they hke. Bal u ,wami Aiyer 
v. Ven«itaswamy Natcken (l). They have 

zsrL: i Ut,e by adverse p —-°'° 

Exhibit I h‘ D h trace t able to the doonment 
Exhibit I which conferred a peimanent 

Mr. T. N. Krishnaswamy Aiyar, for the Res- 

TWe DXh , 1 Dit i I 18 an ° rdiDary KaD0 “- 
should h “ Stlpn l atl0n that the Kanom 

h tr d b t S u, re , newed at the end of 12 years 

it fs V 6 noI f h * d blt 1 W88 8 perpetaal Kanom, 
it is not binding on the Dewaswom. The 

Kanom. It is invalid inti. PermaDent 
The defendaDts oannot prescribe for a 
prescriptive right, as they held possession 
under the earlier ordinary Kanom and 

..... •“ ">• 

.. ■“ - 
entitled to redeem the nr e ? 8WOm - « 
Prior to 1864 tb“re was a si T 6Ult ' 
by the then Ooralan i„ l^ur 

predecessor^in-title of the defendants That 

document has been lost arri h, , lbat 

I-- sn 

(1) 40 Irnl. Cas, 631, 40 M. 746; 32 if. L . J. 2i . 


Kann ^ 8 ™ a simple 

Kanom j ben in 18t>4, Exhibit I was exe- 

as to whet'll 6 th r °r ,aD - Tte ‘ ,n83tion 
, r J wh8tber .'t oonfers a permanent and 

rredeemable right or whether it i g an 
ordinary Kanom is one of some difficulty. 
The Munsif held it was a permanent 
tenure. The Appellate Court has differed 

r!g”t h,m ' r “ ° Br 0piD,0a th8 MaD8if was 

'n the operative portion, the language 
employed is: Ton and your Anandravans 
may as hitherto, hold the aforesaid proper- 
ties for ever ar.d ever.” As was pointed 

ZS (-J) an V ' Ananth ^i.hna 

Ayyar U), thesu words would ordinarily 

import a permanent grant unlese there 

are circumstances which indicate that the 

r'TiT d ', fferen ” In that oase the 

irnvM <1 /r ,?e8 u eld ‘ bat tbe oiau ' 8 w bioh 

every t ^ ‘ h reCeWa ‘ ° f tbe Kanom 

sufficient indication that the transaction 
was an ordmary Kanom. Mr. Krishna- 
ewrmy A.yar contended that in the present 
-e also ihose oironmelanoee exist. We 
are unable to agree with him. Exhibit I 
provides that instead of having the renewal 
fee paid in 18/b the amount of it ehould 
le spread ever 12 years and should be 
aae payable along with the rent. There 

i« 7 H fb thp P ™ v J 8ioi) fcbafc subsequent to 
187b the rent should be at the rate at 

which it was being paid before that date. 

tho . ngh we may concede that tbe 
additional amount paid along *ith the 

rent during the first twelve years may be 

taken as the equivalent of the renewal fee, 

™ ar ! °° abIe t0 h ° ld tbafc tbe Parents 
after 1876 must also be regarded as re- 

Dewal fees, beoause under tbe oustomary Jaw 

of .Malabar a renewal fee is not ordinarily 

* ed before hand. Farther the registration 

charges and other perquisites wbioh are 

generally paid along with the renewal fee, 

nave r.ot been mentioned in this document. 

Moreover a renewal fee is fixed by tbe 

mortgagor at tbe time of the re-grant 

with reference to the then state of affairs. 

In our opinion, what (he parties intended 

was that the rent payable should be in- 

oreased for all time to come as tbe temple 

was benefited by such an arrangement, 

( 2 ) 30 M. 61; 16 M. L. J. 462; l M. L. T. 426, 
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We are, therefore, of opinion that the 
document ehoold be treated as if it was a 
perpetual Kanom. 

In this view the farther question is 
whether it is binding upon the Devas- 
wom. As was pointed out by the Judicial 
Committee in Palaniappa Ghetty v. Sreemath 
Beivasikamony randara Sannadhi (3) it is 
not competent to a trustee to grant away 
permanently trust property. Therefore, we 
must hold that the permanent Kanom is 
not binding upon the plaintiff. 

It was then argued by Mr. Madhavan 
Nair that even though the Kanom may 
not be binding, his d ents have prescribed 
for a perpetual and irredeemable Kanom, 
and, therefore, they are entitled to hold 
on as long as they like. He is un¬ 
doubtedly supported by Baluswami Aiyer 
v. Venkitaswamy Kaicken (l) in this conten¬ 
tion. To the decision in Muthusamier v. 
Sree Sree Methanithi Swamiyar Avergal (4), 
relied on by the learned Vakil for the 
respondent, one of the Judges who deoided 
Baluswami Aiyer v. Venkitaswamy Naicken 
(1) was a party, and the learned Judges 
in the latter oase say that Muthusamier v. 
Sree Sree Methanithi Swamiyar Avergal (4) 
is not good law. We are also of opinion 
that the estate held by a trustee should 
not be regarded as analogous to that of a 
widow. In Raja of Palghat v. Kannanpr.x 
Nair Veetil (5), to which one of us was 
a party, it was pointed out that the trus¬ 
tees constitute a chain of representation 
of the trust. That is not quite consistent 
with holding that each trustee holds an 
estate similar to that of a Hindu widow. 
Our attention was drawn to two decisions 
of this Court, namely, Ramunni v. Kerala 
Varma Valia Raja (6) and Ohirakkall Kovi • 
lagath v. Saidammadath Ayakomba (7), 
where under very similar oiroumstance9 it 
was held that possession will not be ad- 

*3) 39 Ind. Cas. 722; 40 M. 709 ; 21 C. W. N. 729; 
15 A. L. J. 485; 1 P. L. W. 697; 33 M. L. J. 1; 19 Bom. 
b. R. 667; 22 M. L. T. h (1917) M. W. N. *77 & 
607; 26 C. L. J. 153; 6 b- W. 222; 44 I. A. 147 (P. C.). 

(4) 19 Ind. Cas 694; 38 M. 356; 13 M. L. T. 498; 
(1918) M. W. N. 681; 25 M. L. J. 393. 

(5) 42 Ind. Cas. 22; 41 M. 4; 83 M. L. J. 26; 6 L. W. 
196; (1917) M. W. N. 652. 

(6) 16 M. 166, 6 Ind. Dec. (n. 8.) 465. 

• (7)7lnd..Cas. 263, 8 M. L. T. 309; (1910) M. W. 

N. 460. 
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verse. The learned Judges in the first of these 
oases point nut that subsequent possession 
under an invalid permanent lease must be 
referred back to the possession taken under 
the valid lease. That was also the view 
taken in Ohirakkal Ko^ilagath v. Saidamma¬ 
dath Ayak'jmha (7). As regards Baluswami 
Aiyer y. Venkitaswamy Naicker ( 1), it is enough 
to point out that possession in that case 
began for the fust time under the perma¬ 
nent lea°e itself. Mr. Madhavan Nair 
argued that as his clients and the subsequent 
trustees treated the subsequent enjoyment 
as traoeable to a permanent right, they 
must be deemed to have prescribed for 
that right. How many intermediate Oora- 
lams there were and upon what under¬ 
standing the Kanomdar and the Ocralams 
dealt with eaoh other, are not clear. We 
have, therefore, resolved upon asking the 
lower Appellate Court to return a finding 
upon the question of adverse possession with 
refereDoe to the observations contained in 
Ramunni v. Kerala Varma Valia Raia (fi) 
and Ohirakkal Kovilagath v. Saidaminadath 
Aya h omba (7). No further evidence. Six weeks 
for finding and 7 days for objection. 

In compliance with the order contained 
in the above judgment the Temporary Sub- 
ordinate Judge of Palghat at Calicut sub¬ 
mitted the following 

FINDING.—The case has been remanded 
to this Ci urt for determination of the fol¬ 
lowing issue raised in seoond appeal. 

Whether the defendants acquired a per¬ 
manent and irredeemable Kanom interest 
in the suit properties by adverse possession? 

2. So far as the facts bearing on the 
issue go, the evidence is extremely meagre. 
All that appears is that the defendants’ 
Tarwad entered into possession under a 
Kanom arrangement prior to 1S64. Then 
a fresh document (Exhibit I) was 
executed by the plaintiff’s then predecessor- 
in-title confirming the original demise. 
Between the date of Exhibit I and the 
plaintiff’s becoming trustee in Chingom 
1088 (August September 1913), there were 
about 8 or 9 intervening trustees aooording 
to the defendants’ first witness. The 
deposition of the plaintiff’s first witness, 
Krishnan Embrandiri, is to the following 
effeot:—"From 20 years” (sic ) ‘plaintiff 
Jiad 3 or 4 predecessors.” This would 
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give an average of one trustee every five 
years, wbioh indioatee an unusually rapid 

o The’T rikai at ^ he8dsbi 

the OorSkam D e va worn" ;° e h “ appnrt f eD \ nt 

i a i,. ^ovaswom, the owner of thp 
ande Although there is no direot evidence 

1864^ P t°' i 1 ' a u e H that eabs ^eent to 

1864 the trustee who granted Exhibit 1 and 

with the defend -‘ - 
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Sir v rit ss ? 

o nn _ ers this dooument as thp 

view W ta?F,h e h> T “5 ° 0rrobo ^ 9 the 

tenure that hli” evi .^ enoe8 a permanent 

tenure that bmug the interpretation which 

h e P t a h 168 . tbemsel J 68 pet upon it. Byond 

no di , den ° e d009 n °‘ *>■ a"d it d 
not d solose any specific terms or covenants 

indicating any special understanding between 

ments °n the two decisions referred to In ' 
rulings "in SeZZZa £««? Ch ? 

***** (8) - Bairu Naval \ L T 

>aimv n \lof ri TC hiTa V 'd Muthuk ™™- 

v.«t L 1 k T1 R.„r7. d "‘ 

3S=y faVaS =«• 

~~ .t=i 

advanoed at the Bar do noTho™ arRnment9 
the aspects of the case et 1 

«»« rihh^St r- 

wrh ,e the m Sna b . e0a de Se ■ ^ d - d " pd “ 
had crumbled rLen 8 ; ^ 

or use, and that the later dnT • 86 

- a- TXrstK 


pIaint r Z Ee c E I t a- teD E re 60 88 to oon nter the 
i- c,a,m hy means of the bar of 

been *11 ' noh a caee - Possession having 

itself ta wtV; der - the , 6rSt doonmeDt which 

~X ,d ,L'7 L'“ di " s a. 

r£ rv * ‘ 

down the lawt antboH,ie8 laying 

Valia V. TAaW ai°) Ve v!’'' R "™ W 

Fenkataamano BAatta (12) S “ a^o Hfil' 

?LXvS "S? * W - N ^°' dS 

o.lIeoUd i, «7CXC.wS.Xt".t 

"... X 1 r‘ * "TrJTi”'” ,*» a. 

t j i . v,ew the finding of their 

of th S e ns ‘, h8t th , 6 ° ri8inal Kano “ was one 
of the usual simple kind. The defendant 

therefore, has to fall back on the change 

Of position effected by Exhibit 1. His 

beenThe^relaE ** , wbateTer m, 'ght have 
been the relations between him and the 

Fa mi™ reprePeD,ed ^ ‘he Uralans prior 
to 1864, a permanent tenure has been 

and* WhVr r ar by “ eaD9 ° f Exbibl 't I 

upon it hr T* 800epted * rd ao ‘ed 

npon ,t for more than half a century his 

slfte Zt be ? fe " ed ‘he ehered 

hil title h ° 8 * aDd tbSt f0F tbi8 ,eason 

T e l V r ' fmPl, °" mDSt be rep ognifed. 

difficult" -A 0 . 11 n 8t * bf8 sta *« becomes 
difficu'tas it lends itself to two different lines 
or reasoning. 

that a F Z ! be K , anom dar it may he said 
that a question of prescriptive right is 

ma.D^ to be judged by the animu, pouidendi- 

(U) TT Nambud *P°* V. Mchiri Amma 

(li) U J h T. f etii V - Kan ^PPa Shetti 
' ^ and that the course of oorduot of 


(8) 25 M. 607; 12 M. L. J. | 19 

M - 39 ’* 4 Ind. Dec. ( N « ) 737 

Q ,, °T 15 lnd Cas * 348 l 87 M 423- 
? M. L. J. 339,• (1912) M. \yf' N 854 


M L. T. 425 


Jz ifi ! n a' ^ aS ’ ® 87 ' 43 C - S *> ‘9 C. W. N. 1082. 
T- 21*! 23 M I, /2W 3 ;' (19 ' 2 ' M - W - N - 870 ^ > 2 «•!-• 

riQ|?> i° Iad - Cas - 6t3 i 38 C. 526 at pp, 529, 532 

417- 9 M ' r ?;*“•“ M ‘ L - J - Jl«. I* 0. W. I 

? L - J ' 528i 13 Bo “- 6. fi.421, 
,?:P: ?- t 238; 38 L A - 76 (P. o.). 

oSHjt. k-JTk* 37 M ' 373i lll ' L ' T - 356i 

9 „ ( . 1 r 5, T 45 „ r ' 1< j,' Cas. 976; 34 M. L. J. 431; 7 L. W. 4S2- 
23 M, L. T. 291; (1918) M. W. N.334. 
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the parties since 1864 can only be explained 
on the footing that the defendant held 
as a permanent demisee under Exhibit I 
and that this was known to and acquiesced 
in by the several Uralans. That possession 
in one right may be converted by mutual 
agreement into possession of another and 
a higher right has been laid down in 
Muthu^aruppan v. Muthu Sumban (16). On 
the other hand, there is the consideration 
in favour of the plaintiff that a hostile 
right should not be inferred where posses* 
sion can be referred to a lawful title. 
The origin of the defendant’s possession 
being traceable to the earlier simple Kanom 
demise, and the later permanent tenure 
being liable to be successfully attacked by 
the plaintiff as invalid, it oan be argued 
that the character of the Kanoradar’s posses¬ 
sion must be referred to its inception 
under the simple Kanom right. I have 
looked into the authorities bearing on the 
subject and it appears to bs dear that the 
solution of the question raised for determina¬ 
tion is furnished by the principles relating to 
novation of contracts and the estoppels arising 
therefrom. 

7. If Exhibit I were valid or even 
voidable, the defendant would undoubtedly 
be entitled to say that his possession for 
suoh a long period invests him with the 
right put forward by him. But Exhibit I 
has been found to be invalid in the sense 
that the plaintiff oan treat it as a void 
transaction. If the defendant’s possession 
arose for (he 6rst time under Exhibit I, 
even then it will be competent to him to 
advance the plea of acquisition of a per¬ 
manent right by prescription But his 
possession began prior to Exhibit I and 
has continued uninterrupted all along. 
Exhibit I must, under the oirouinstances, 
be deemed to be merely an infruotuons 
attempt to substitute for the original simple 
Kanom a saswatam tenure. The attempt at 
novation having failed, the law will 
relegate the parties to their original 
characters. As to the general rule reference 
may be made to Anantanarayana Iyer v. 
Savittri Ammal (17), Ramjiban Shah v. Dhiku 

(16) 26 Ind. Cas. 772; 3S M. 1158; 27 M. L. J. 497; 
16 M. L. T. 344; (1914; M. W.N.76* l L. W. 751. 

(17) 13 Ind. Caa. 458; (1912) M. W. N. 59 at p. 
03} 36 M. 161} 22 B*. L. J. 231} 11 M. L. T. 63. 
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Singh (18), Mathura Mohan Saha v. Ram- 
kumar Saha (19). 

8. Coming to the particular instances 
of the contractual relations between a 
mortgagor and a mortgagee and a landlord 
and his tenant, instances of the application 
of the rule will be found in Ariyaputhira v. 
M uthukumarasawmy (10), Ramunni v. Kerala 
Varma Valia Raja (6), Ohirak'tall Kovilagath 
v. Soidammadath Ayakomba (7). The present 
oase isnot wholly a mortgage or wholly a lease 
but is a combination of both. See Silapant v. 
Ashtamurti Nambudri (20), Oopalan Noir v. 
Kunhan Menon (21), Meenakshisundara 
Mudaliar v. Rathnasami Pillai (22). 

9. Viewed as a mortgage, the following 
observations of Sadasiva Ayyar, J., will 
be found in point. Says his Lordship: 
“The next contention of the appellant’s 
Vakil based on the Limitation Aot is not 
sustainable a°, if the original mortgagee 
continued to hold possession as mortgagee 
owing to the alleged sale of 1893 being 
invalid and ineffective to oonvey to him 
the ownership in the equity of redemption 
in the A Schedule properties, he cannot 
by merely asserting possession as owner 
under the invalid sale convert his possession 
as mortgagee into possession as owner even 
granting that the mortgage” (P mortgagor) 
“knew and acquiesced in his assertion” 
f Ariyaputhira v. Muthukumarasawmy (10).] 
In its aspect of a lease the claim founded 
on Exhibit I must fail in view of what 
has been held in the oase in Ramunni v. 
Kerala Varma Valia Raja (6), which is 
followed in Ohirakkall Koiilagath v. Saidam- 
madath Ayakomba (7). 

10. Exhibit I was in renewal of a 
prior Kanom under which the defendant 
was already holding. The prior demise 
must be taken to continue unless it oan 
be shown that it was put an end to 
according to law. The only ground on 
whioh suoh a view oan be taken must be 


(18) 16 Ind. Can. 246; 16 O. L. J. 264. 

(19) 35 Ind. Oas. 305; 43 O. 790; 2) 0. L. J. 26; 20 
0. W. N. 370. 

(20) 3 M. 382; 1 Ind. Deo. (n. b.) 821. 

(21) 30 M. 300; 2 M. L. T. 161; 17 M. L. J. 189. 

( 22 ) 49 Ind. Cas. 291; 41 M. 959 at pp 962, 976; 
8 L. W. 438; 35 M. L- J. 489; 24 M. L. T. 316} ( 91$) 

M. W. N. 811, 
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rested on Exhibit I. The transaction there ' 
fore, comes nnder the olass nf •’ ? 

surrenders by operation of law Bu^the 

settled°^that ^ and in India >' 8 'veil- 
valid l * 8U ° h S 8nrr ender would be 

legally 0 operative.^ But if ‘ the^w ar ^ '' 
ment fails the implied surrender^ won Id 

ptr Zn & revive £*“>*"* * “• 

r„ j; revive and oontinue. The 

The B nS i:: e wnT n be r t: r n e d d ‘r t ,r d ead - y - 

s™io b n To61 1W The ."M*","* 

oonoluded by the rules ’ f herefore ’ bel "g 

j 2 ?° ip,e °f h mataaUty Wi “ shnt tCSend 6 

“-"si l z:'r n ° 

>t woald prevent the plaintiff f rom approbat' 
for another. 01,6 PDrP ° 8e While ^^ating it ' 

^ 1 
*° set up a hostile new rfrht £“ r 

‘he invalid instrument of iZl to 
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negative 8 ° D ‘ he isane '' 8 ™ ‘he 


£ r; ^, a r;~ .tr'“s 1 2 - •' 

of the ernom“ar ha ^ 8 Wa ' ot la,d °. n beha,f 

notioe The rent naiH * 9nt ranch 

tec !£ “ £ •£=' >T 

-tec JT 2 S 2 -" 

=r*,CT :rv'te 5 ; : 

*{“ C.rt £ :;S-te 

texs,’" .™s 

the payment evidenced by Exhibit ^rr &D ? 
have no doubt that he could have had n 
knowledge of it so as to hrl. J • P° 
questmn of aoquiesoenoe or ratifioaf^ 8 

‘he plaintiff appears to h rat ‘fioalion. 

ItZTLZZo'T ™ 1 33 he 

theplaintiff'denounoes Ex Mbit ‘llbe"'” 1 ? 

itself 18 80 framed i • 1 the 9a,t 

in foot of the permanent 8 Kano'an^Appa^ntjy 0 


hea™; X d the PP8al °° m r ° D for fina l 

‘he ,D ^e°e 

delivered the folL^ng ° r <r,a1 ' th6 C ° Drt 

‘he J SubcrdinI?e£i!d e findin * of 

o>e a r and t£.£ 

:;:i‘ nc., 

■«» zifrj sir? 

'tT 7 ZiZ Til?.,* ■■■ 

Ire =7 f Kan ° m Waa .enbeistfng Ve 

that ’f 6 rom the reoitals in Exhibit I 
that it was snbsieting ,* D l 864 r n J. 1 ’ 

? lew » the suit for redeeming that fr‘ 
Appellate Court l 11 t Ifi 0 ' 7 '° Wer 

ssr&ji n 

‘he Plaintiff is Ztle7 to renew^the dj 

own c^ets thtSoaT Time f *° Z" ^ 
will be six month* from ^ 


M. C. P. 


Appeal dismissed. 
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PATNA HIGH COURT. 

Appeal from Appellate Decree No. £03 

of 1917, 

August 8, 1918. 

Present :-Mr. Justioe Roe and 
Mr. Justioe Coutts. 

BARAIK RADHA NATH SINGH and 
others—Appellants 
versus 

Thakm DAVENDRA NATH SAHI DEO 

— Respondent. 

Law - Joint family—Debt incurred by father 
to help relative—Sons, liability of. 

A debt not being illegal or immoral, incurred by 

*5 1 ? du fatb * r to , hel P ^ relative, which ho expects 

-l be K rep - d and .out of which he expects to get 

HnhU f ben -! ’ ,S bindl P" 0,1 his sons and they are 
liable for its payment, [p. 68), col. 2.J 

Appeal from a deoision of the Subordi- 
nate Judge, Ranchi. 

Mr. tf. iV. Palit , for the Appellants. 

Mr. Fakhruddin, for the Respondent. 

JUDGMENT. 

Coutts, J.—The facts of this oase are not 
disputed and are shortly as follows. The 
plaintiffs are the sons of one Baraik Kashinath 
feingh who had an anoestral Jagir of 8 annas 
of village Murga. In 1891 be purchased 
another 5 annas so that in all he had 13 

?on! 8 i° ftbe vi,,a * e - 0n the 16th June 
iy(J4 he mortgaged his entire share to one 

Lai Jog,ndra Nath Sah Deo in order to 

raise money to pay off the debts of one 

Baraik Paduraan Singh, whose estate was 

at that time being managed by the Manager 

of the EDoumbered Estates. Jogindra Nath 

subsequently assigned his mortgage to 

Debendra Nath bah Deo, the defendant in 

this case, who brought a mortgage suit, and 

after obtaining a deoree put up the property 

to sale and purchased it himself. He 

obtamed a delivery of pm session on the 

th August 1913. Kashinath is dead and 
the oase of the plaintiffs is that the bond 
executed by Kashinath was without legal 
necessity and was immoral and that it was 
exeouted by him without any right and they 
asked that the bond, the sale and the 
delivery of possession should not bind the 
P amtiffs’ or their property and that the 
P aintiffs’ anoestral Jagir right might be 
e ° a J' ed ,n fbe 13 annas whioh had been 
- Kashinath, that their possession 

might be confirmed and that of the defend- 
an a might be cancelled by declaring it 
Wll aud void and illegal. 
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The learned Subordina'e Judge who 
heaid the appeal was of opinion that Kashi- 
nath expected some benefit from the loan 
to Baraik Paduman Singh and t h at th" 
debt not being illegal or immoral t ^ 
bmdiDg on the plaintiffa who are u&b ’ s 

for their deceased father's debts. I n tb j g 
view he has dismissed the plaintiffs 1 

The only question for oonsideration in 
h.sappeal.s whether the plaintiffs ft .e 

he 6 f ° r , Kash '" ath ' s debt. Aooording to 

the rectal ,n the mortgage bond exeouted 

by Kashinath, the reason for lending the 
money is stated as follows : Ne w n 

oonsideration of the fact that Baraik Paduman 
bingh aforesaid is oonneoted with us, and is 
a big Zemindar. and that as it is in every 
way inoumbent cn us to save his property 
we have unanimously decided that in order 

irran 6 i P f th,a we should 

™ !° r mone f a " d P a y ‘be same to him, 

so that his anoestral property may be saved 

and we too may be benefited in future 
The said Baraik will repay our money on 

getting possession of his properties.” It is 
clear then that the debt contracted by 
Kashinath was neither an immoral nor an 
illegal debt and that he expeoted to get 
some benefit from the payment of fh e 
money to Baraik Paduman Singh. The 
question of liability in oases of this kind 
has been very fully discussed in the ruling 

reported as Chakouri Mahton v. Qa „/ a 
Fioshad (1) At page S6&* the texts on the 
point have been summarised by Mookerjee 
«•» ,n tfl e following passage: * 

■; The result appears to be that the debts 

whioh a son is not nnder any obligation to 

pay may be grouped as follows: (i) debts 
due for spirituous liquor, (u) debts dnfl 

forlnet. Cm) debts due for gambling, (ip) 
unpaid fines, (t>) unpaid tolls. („) useless 
gifts or promises without consideration, or 
made under the influence of lust or wrath, 
(t») suretyship debts, (vin) commercial 
debts, and (iz) debts that are not Vyava- 
banka, e., debts that are not lawful 
usual, or customary, or, if we accept the 
version of Colebrook, debts for a cause 
repngnant to good morals. ” 

The only one of these categories nnder 
•Page of 39 0 .-Ed. - 
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oome would be useless gifts or debts which 
are not lawful, usual or oustomary, but it 
does not in faot oome under either of them, 
because the debt was incurred to help a 
relative, it was expected that it would be 
repaid and Kashinath expeoted that he 
would tret some benefit out of it. The 
plaintiffs, therefore, cannot esoape liability 
for the debt. 

In this view of the case the question of 
whether the suit can at all lie bsoause 
section 47 of the Code of Civil Procedure 
operates a9 a bar does not arise, 

I would dismiss the appeal with costs. 

Roe, J.—I agree. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 1105 of 1916. 

February 12, 1919, 

Present :—Sir Basil Scott, Kt., 

Chief Justice, and Mr. Justice Hayward. 

BHIKHABHAI MULJIBHaI PATEL — 

Plaintiff—Appellant 
versus 

PANACHAND ODHAVJI PATEL — 

Defendant—Respondent. 

Transfer oj Property Act (IV of 1882), s. 53— 
Fraudulent transfer-Intent to dejeat or delay creditors 
—Transaction , how far void. 

Where the inferences deducible from the estab¬ 
lished facts in relation to a conveyance or transfer 
show that the transferor and transferee had the 
intention of defeating or delaying the creditors of the 
transferor, the transaction must, at the option of the 
person defeated or delayed, be treated as void in toto, 
and not merely void in so far as there is no con-' 
sideration [p. 083, col. 1.] 

Seoond appeal from the decision of the 
Joint Judge, Ahmedabad, in Appeal No. 215 
of 1914, confirming the decree passed by the 
Subordinate Judge at Ahmedabad, in 
Civil Suit No. 761 of 1912. 

Mr. 0. N. Thakor , for the Appellant. 

Mr. H. V. Divatia , for the Respondent. 

JUDGMENT. 

Scott, C. J.—Joitaram Chhagan and 
Magan Joitaram traded in grain and cloth in 
partnership f'om toe year IPOS till April 
1911, when Magan d ed and the business 
pf the firm camp to an end. Eight days 


after the death of hie partner, namely, on 
the 2'th April 1911, Joitaram executed 
two registered dooumente by which he 
purported to mortgage practically the whole 
of his immoveable property to the plaintiff 
for Rs. 5,0C0 or thereabouts. The property, 
which was his by right of ownership, was 
mortgaged for Rs. 4,000, and the property 
which be held as mortgagee was assigned 
to the plaintiff as security for Rs. 1,400. 
In June in the same year the defendant, 
a creditor of Joitaram, brought a suit 
against him and obtained a deoree in execu¬ 
tion of which the properties mcrtgaged to 
the plaintiff were attached. The plaintiff 
then applied that the properties should be 
sold subject to his lien, but his application 
was rejected and the plaintiff has brought 
this suit for a declaration that the defend¬ 
ant is not entitled to attach the properties and 
bring them to sale. The defendant’s case is 
that the mortgage to the plaintiff was merely 
intended to defeat and delay the creditors 
of Joi'arara, who was an insolvent at the 
time, and was not entered into in good 
faith for valuable consideration. On behalf 
of the plaintiff it is alleged that the con¬ 
sideration for the transaction was an already 
existing debt in respect of four loans 
previously made by the plaintiff to Joitaram 
of Rs. 2,100, 1,200, M00 and 1,000, 

amounting in all to Rs. 5,500. 

The findings of the lower Courts establish 
that this case of four existing leans as a 
consideration for the mortgage transaction 
is entirely false, and that the only sum for 
which the plaintiff was a creditor of 
Joitaram at the time was possibly Rs. 1,300, 
but more probably Rs. 1,C00. The 

value of the properties mortgaged, 

apart from those of which Joitaram was 
the mortgagee, was about Rs. 4,000 and 
in this appeal we are only concerned with 
that mortgage for Rs. 4,000. The finding 
of the lower Appellate Court is that “ it 
is, to say the least of it, very doubtful, 
whether the transaction was intended to 
be a genuine mortgage at all. It purported 
to be a mortgage with possession, but 
the plaintiff never got possession, and 
though Joitaram executed some rent-notes 
in his favour, he never paid aDy rent. 

The explanations given of this are very 
unoonv’noing. If this was a real mortgage, 
and not a sham, one cannot understand 
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^hy Die plaintiff took no steps to ezeroise 
his rights under it and insist on the payment 
or rent. The learned Jodge also holds that 
considering the oiroumstanoes in whioh the 
transaotion took place, good faith on the 
plaintiff s part is out of the question. The in- 
evitable oonolnsion appears to be that the 
plaintiff and Joitaram were in oollaoion in 
framing a mortgage deed upon a false eon- 
sideration of Rs 4,COO, whereas the only sen 
owing did not ezoeed Rs. 1,300, and consider, 
ing the financial condition of Joitaram one 
most conclude that the parties were in 
oollnsion for tho purpose of screening 
Joitaram s property from his creditors 
The oniy question whioh gives rise t 0 
anydiffioulty is whether the plaintiff is 
entitled to a declaration that he has a 
lien to the extent of the debt existing at 
the t!me of the mortgage. The case must 
be decided aooording to the prcvision8 of 
seotion 5 3 of the Transfer of Property Act 
for although there has been no suit to 
avoid the mortgage, the aotion of the 
defendant is tantamount to an avoidanoe 
if he haa the right to avoid it as a 
ored i tor defeatod or delayed. Seotion 53 
so far as material, provides that every 
transfer of immoveable property, made with 
intent to defeat or delay the oreditors of 
the transferor, is voidable at the option 
°F any person so defeated, or delayed, but 
nothing m the seotion shall impair the 
rights of any transferee in good faith for 
valuable consideration. Theie oan be no 
doubt that the mortgage is a transfer of 
immoveable property, and that the plaintiff 
’8 a transferee, and upon the findings of 
faot there oan be no doubt that the plaint¬ 
iff is not a transferee iu good faith. There- 
f^re, the oonoluding words of the seotion 
do not apply to his oase. The inference 
deduoible from the established faots show 
that both the transferor and the transferee 
had the intention of defeating ordehyiog 
the oreditors of the transferor, and under 
those oiroumstanoes it appears to cs that 
the dooument must, at the option of the 
person defeated or delayed, be treated as 
void tn toto, and not merely as void in so far 
as there is no oonaid oration. 

In May on ‘Fraudulent and Voluntary 
Dispositions of Property,’ 3rd Edition, at 

* ,fc 18 stated . as the result of 
the English authorities, that a fraudulent 
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intention, to which the purchaser was a 
party will override all inquiry into the 
consideration, and among the cases cited 
in support of that proposition is Ex parte 
laphn ; In re Sinclair (1), where a trans¬ 
fer was stated to be for a consideration 
whioh was entirely false, although there 
was some consideration proceeding from the 
transferee, and Lord Jostioe Fry held 

* he " l ’ ole , was void under the 

Statute of Elizabeth. 

SimdarJy m Hakim Lai v. Mooshahar Sahu 

, Mr. .Justice Mo °kerjee states, after an 

exhaustive discussion of the authorities, that 
a oonveyanoe or transfer, whether founded 
on a valuable or adequate consideration or 
not if en tered into by the parties thereto 
w.fh the intent to hinder, delay or defraud 
oreditors, is void as to them. 

It has been contended on behalf of the 
appellant that the judgment in Hakim Lai 
v Jooshahar Sahu (2) is inoonsistent with 

ca; Kumar Dass v. Qaur Kishore 

In . t,ie latter oase, however, at 
page 10o/, we find the following passage: 

It has not been shown by any evidenoe, 
which may be said to be oogent, that the 
transaotion of mortgage between the plaint- 
iffs and the Deb defendants was entirely 
fraudulent, or for a grossly inadequate 
consideration and was intended only to 
defeat or delay the realization of the dues 
of the Dass defendants. Jf the considerations 
for the mortgage (we use (he plural number 
to molude the two different sums— 

Rs. 4,853 and Rs. 3,^47 —whioh make up 
Rs. 8,500) could not fce separated from eaoh 
other, there would be good grounds for 
homing that the transfer evidenoed by the 
deed was fraudulent. In that oase the 
fa lure of consideration to the extent of 
Rs. d,b47, taken with the other proved 
faots, would lead to a reasonable oonolnsion 
that (La mortgagees intended to help the 
mortgagors io defeat the realization of the 
debt covered by the hatchitta in favour of 
the Dass defendants. Suoh oonduot on the 
part of the mortgagees and mortgagors would 

(l) (1884) 26 Ch. D. 3IP; 63 L. J. Ch. 732; 61 L. 

A # u4D* 

t 34 °* " 9 at p - 10J7; 11 °- W * N - 889; 6 C. L. 

C W, s' Ml 1051 “ PP ' l0B7, I058i 7 L ' J - 588 i Vi 
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lead to the inference that they were acting in 
oollusion.” 

Then further on the Court indicates with 
regard to the Hs. *,6*7, as to the reality 
of whioh as part of the consideration there 
was some doubt, "it might...be that the 
plaintiffs had a bona file intention of 
advancing the additional sum for enabling 
the mortgagors to carry on their business, 
that they put off payment until the money 
was needed or until registration of the 

deed, but that as the Dass defendants 
either commenced their suit, or were about 
to do so for a larger sum than Rs. 3,647, 
the plaintiff withheld payment of the 

additional sum They might not have 
had any suoh intention as would invalidate 
the instrument under section 53 of the 

Transfer of Property Act. Their moral 

turpitude in making a false case afterwards 
in the present proceedings would not be 
sufficient to deprive them of their legal 
rights, though a false oase might reflect 
discredit on the original transaction.” It 
appears from this that the Judges in that 
case did not in any way dissent from the 
law as laid down in the earlier volume. 
Being of opinion then that the consideration 
stated in the mortgage-deed must in the 
circumstances of the oase be treated as 
one and indivisible, we are of opinion 
that the plaintiffs’ oase must fail. We, 
therefore, affirm the deoree and dismiss 
the appeal with costs. 

Decree affirmed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 265 of 1916. 

July 28, 1919. 

Fresent: —Mr. Justice Stuart and 
Mr. Justice Ryves. 

Rani BARKAT-UN-NISSA BEGAM — 
Plaintiff —Appellant 

versus 

MAHBOOB ALI MIAN and others— 
Defendants— Respondents. 

Contract Act (IX of 1872J, ss. 126, 140, 141 — 
Principal and surety—Oral contract, validity of — 
Surety paying off whole debt, position and remedies of — 
Right to avuil of remedies of a editor—Limitation Act 


(IX oj 1908,1, Sch. /, Art. 132— Mortgage , payable on 
demand — Limitation , commencement oj— Transferee 
position of. 

Section 126 of the Contract Aot makes no 
difference between an oral and a written guarantee 
the former being as equally binding as the latter 
[p. 686, col 2 ; p. 687, col. 1.] 

Where a snrety has paid off the whole debt, ho is 
entitled to stand in the place of the creditor who 
has been so paid off and is entitled to the benefit 
of every security which the creditor had against tho 
debtor at the time when the surety was entered into, 
[p. 687, col. I.] 

Where a mortgage is payable on domand, time 
begins to run from the date of its execution, and 
in order to succeed in a suit to enforce tho mort¬ 
gage the suit must be brought within twelve years 
of its execution, otherwise it will be barred by timo. 
This rule applies equally to a transferee of mort¬ 
gage rights, who in this respect can bo put in no 
better position than the mortgagee, [p. 687, col. 1.] 

First appeal against the decision of the 
SubDrdinate Judge, Shahjahanpur, dated the 
15th of August 19i6. 

The Hcn’ble Mr. Moti Lai Nehru and Dr. S. 
M. Sulaiman, for the Appellant. 

Messrs. Abdur Rioof, B. E. O'Oonor , 
Ishaq Khan and Bateshioari Pershad , for the 
Respondents. 

JUDGMENT.— Kaurshed Ali Mian and 
his wife Musammat Latifunnissa executed the 
two mortgages, the subject of this appeB: — 

(1) dated the 14th June 1899, in favoar 
of Darbari Lai. for Rs. 3,000, and 

(2) dated 27th July 1900, for the same 
amount in favour of Darbari Lai and Lilta 
Pershad. 

They had also exeouted two other mort¬ 
gages, dated 20th November 1897 and 10th 
August 1899, in favour of Lalta Pershad 
alone. Th^se two mortgages formed the 
subjeot of the connected puit, and are disposed 
of by our judgment in First Appeal No. 264. 

The only reason for mentioning this fact 
is because the two suits were tried together, 
and the evidence was recorded in one only 
and in order to appreciate (correctly) the evi¬ 
dence in this oase, it is neoassary to remem¬ 
ber the circumstances of the other oase as well. 

Khursbed Ail died in 1905 and in 1906 
the creditors, that is Lalta Parshad and Dar- 
bari Lai, demanded payment. Musammat 
Latifunnissa asked for time, whioh the credi¬ 
tors agreed to give her, provided they got 
seourity for their debts. Latifunnissa ap¬ 
pealed to her sister, Rani Barkatunni.-sa, 
(plaintiff appellant), who was a wealShy 
woman, and she agreed to secure all the foar 
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mortgage.debts. On tbeir side the creditors 
agreed to red nee the rate of interest. Ail 
four mortgages were paid off by Barkatun 
mesa, according to the plain* a ‘d th.« 
salts were brought by her to recoyer the 
amoantseo paid from the eons and daughters 
of Khnrshed Ali and Latifnnniesa, who also 
.now dead. This suit was Bled 'on th°e % 

The defendants are three adult sons three 
adult daughters and some minors under the 
guardianship of Musammat Hasina Begam 
One of the adult eons, Mahbub Ali admitted 
the claim and is the chief witness i^ the ase 

L u° ther ad0lt one of The 

suit t! ^ T aPP6ar t0 oonte8t ‘ h o 

Sttr* ‘- 1 A "* ri »•»». »pp~d 

onmJ 9 ' We thiDk ‘ ne °es9ary to bear thisoir- 
oumstanoe in m.od in judging the value to 
be assigned to the evidence in the oase. 

admit e t«d 0 t°h te8t,D8 . defendarita in ‘h'3 ease 
admitted the ejeoution of the mortgages but 

oBbt e u tbat tke r mortga « es had been paid 
by Musammat Latifunnissa herself out cf 

her own funds, and that Musammat Barkat- 

unnissa, ,n fact, paid nothing. But they go 
on to say that if the Court holds that Bar. 

sha cannnt “7 ° r a “ ° f tbe Plants 

she cannot recover them from the defendants, 
as the payments were merely voluntary, and, 

therefore, gave her no lien over the defend- 
ante property. 

The Court framed two main issues:— 

for nL Whether the plaintiff stood surety 
for payment of the money due under the two 

b (2) ID wu .V 8Dd f ade paymenta surety V 
^16?^ Whether 9he oan obfcain » deoree for 

The Court held that the plaintiff paid off 
the mortgage °f 27th July 1930 on the 12th 

th J-a 06 by a payment of Us. 6,300 but 
fT 8h ® d ' d Dot do eo aa a eirety, and, there . 
ore, oannot get a deoree for this amount. 

Plaintiff Il 6 ^ ard A° the 803ODd mort 8*8e, the 
plaintiff claimed to recover 7 items:— 

Rs. a. p. 

0 on 25th Maroh ^OS¬ 
S’ 1 om il ° °° I7th Maroh ,909 - 
4,’ 9 au ° on 244h September 1910. 

5 2a 1- « ° 17th June 1911. 

r . 6 9 on 25th June 1912 

1 urn 2 0 00 15th January 1913. 

'• ‘i 503 0 0 on 17th January 1913. 


The Court below has held that ali these 
payments were made (though it has not dis- 
oussed item No. 7 in its judgment) and 
apparently were made by money adv'uioed 
by the plaintiff, hut it held that, although 
there was no reason to suppose that Bar 

sti lT'‘th adVan ° 9d tbe mo " ey voluntarily 

still as there was no privity of contract be- 
tween the plaintiff and Darbari Lai and as she 
gave no guarantee to the latter, she did not 

become mvested with the rights of Tr¬ 
an Lai against the mortgaged Property, and 
therefore he could not gat a decreTor 
10. It seems to have come to the oonolu 

held fT ' tem * Y °' 7 had not bee, ‘ Proved, and 
held that inasmuch as Bern No. 5 could not 

be traced in the account books of the plaint 

iff, It oould not he hell wi>h osrtaintv »»! A 

the plaintiff had paid it. In the ‘ S nlt it 
gave plaintm a simple mhney.decree for item 

he d fa ’, h f :; th" ’ 3 \ 6 T ,UtUre -‘—‘. and 
held that the rest of the paymentshaving 

been made more than 3 years before sui! 
were irrecoverable, being barred by JimiU 

The plaintiff has appealed and claimed to 
recover the whole amount. “‘aimed to 

Before discussing the law, it will ba con 

vement to set out what we find to be te 

Khnrshed Ali and bis wife, though pos 
sessed of some property, made these four 
mortgages, between the years 1897 and 1900 
They paid nothing towards either interest or 
oapital. In 1903 the mortgagees t«T ? 
press for their money, and then it was tha” 

Latifuonisa. (her husband hav ng 
died as said above) turned fn u -a ,, 

Plaintiff for help. The ‘evident TVti 

hh lT' s?’" 18 ° f the ‘n3t,mony of 
Mahbub Ali (defendant No. J son nf r i t 

unnissa) and Darbari Lai and thJ j t,f ' 

b °" d exeout0 d e by O tbe 
plaintiff, dated the 6th October 1906 (2) 

an agreement exeouted by Lalta pJrahJ 

since deceased, dated 12th October 1906 and 

(3) a document exeouted by Dirbarf ’ i 1 

dated 12th October 1900 Th« 1 * 

person who is said to hat tale n 6 pt'intt 
negotiations was Har Daval th« L • , . 

the plaintiff, bat he is dead ^ ot 

Alitdtth I'll/'p 8 " 8 . tbat atter Khurshed 

0 w.B he L P t r8had and Darba «‘ i Bal 
Ut will ba remembered that two of these 

four mortgages were in favour of Lalta Pari 
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shad alone, one in favour of Lalta Parsbad 
alone, one in favour of Darbari Lai alone, 
and the other in their favour jointly,) pressed 
Musammat Latifunnisea for payment. Mahbub 
Ali stated: ‘My mother said, ‘give me time.’ 
Thereupon, the bankers said, ‘if you give 
seourity for the money we will give you time 
and reduce interest as well.’ My mother said, 

I will speak to my sister and if she aocept 
it I will give the seourity.’ My mother sent 
me to the plaintiff. I went and mentioned 
full particulars. Thereupon the plaintiff 
oonsented and said, ‘go and bring from the 
bankers the conditions of the security bond.’ 
Thereupon, I came to Shahjahanpur and 
told the same to the bankers. They gave a 
draft of the conditions and I took it to the 
plaintiff, who aooepted it and executed the 
seourity bond. Wheu I brought the seourity 
bond and gave it to Lalta Parsbad, he and 
Darbari Lai, having seen it, exeouted separate 
agreements with the stipulations that they 
would continue to oharge interest in future, 
at the rate of 12 per oent. per mensem, on the 
amount that was due up to that day.” 
Mabbub Ali has not been disbelieved by the 
Subordinate Judge, in fact his evidence has 
been accepted generally, be has not been in 
any way broken down iu cross examination 
and as his statement is against his own inter¬ 
est, we think it quite safe to aot upon it. It 
will be remembered that bis other two adult 
brothers and one adult sister have not con¬ 
tested the 6uit, and, therefore, tacitly aocept 
the plaintiff’s version. 

Darbari Lai’s version is not quite the same, 
but his evidence is not very satisfactory, 
because his memory seems to be defective- 
Thus, when shown the document exeouted by 
him on 12th October 1906 in which he 
agreed to reduce the rate of interest on the 
bond of the 14th June 1899, (the other one 
having been that day paid off) he admits 
that it bears his signature beyond any doubt, 
but he says he has no reoolleotion of ever 
having exeouted it. His words are: “l do not 
remember exactly if I exeouted such an 
agreement. I think there was a verbal agree¬ 
ment,” but he admits that he aooepted in¬ 
terest at the reduoed rate from that date. 

He says he did not know Barkatunnissa, and 
never had aDy conversation with her, which 
is probably quite true as she is a pardanashin 
lady. He says he does not know her 
harinda , although he admits that he had 
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dealings with her and that her servants 
used to come to his shop. As to the plaint¬ 
iff standing security for the payment of his 
one remaining mortgage, he says she did 
not. He did not require seourity as appa¬ 
rently the property mortgaged was sufficient 
security in itself. He admits that Mahbub 
Ali from time to time made payments and 
that the mortgage was paid off by such pay¬ 
ments. 

Mahbub Ali says that Hardayal did enter 
into negotiations with Darbari Lai, but whe¬ 
ther Darbari Lai has forgotten or whether 
Mahbub Ali is mistaken, is not very important. 
The faot remains that on the 12th October 
1906 both Darbari Lai aod Lalta Parsbad 
agreed to reduce the rate of interest. 
Lalta Parshad alone required a seourity 
bond. Mahbub Ali says, in corroboration 
of Darbari Lai, that as a large amount 
of money (Rs 6,300) was paid to Darbari 
Lai, and only one mortgage for Rs. 3,000 
in his name remained due, he (Darbari 
Lai) did not think the execution of a 
seourity bond to be necessary. It may 
well be that while Lalta Parshad to whom 
the large sum of Rs. 23,000 was still due 
on two mortgages required a seourity bond 
from Barkatunnissa, Darbari Lai considered 
himself already sufficiently secured, a 9 he 
says, by the property hypothecated in his 
bond. 

It seems quite dear that both Lalta 
Parshad and Darbari Lai were acting 
together in these negotiations, and we are 
satisfied that Barkatunnissa guaranteed the 
payments of all these mortgages. Whether 
Darbari Lai was or wa9 not aware of this 
(though we are inolined to think he was) 
seems to us immaterial and even if there 
was no privity of contract between Bar¬ 
katunnissa and Darbari Lai, that is no bar 
to Brirkatunnissa recovering from the 
defendants what she paid on account of 
the defendants' parents’ debt, if she is 
otherwise entitled to recover. It is admitted 
in argument that, at any rate, the bulk 
of the money wa9 paid by Barkatunnissa. 

We have now to discuss Barkatuuniesa’s 
legal position. We find, as the lower Court 
did, that there was an oral guarantee 
given by Barkatunnissa to Latifunnissa, 
and that it was not voluntary. Section 126 
of the Indian Contract Aot makes no 
difference between an oral and a written 
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guarantee. See also seotion 1S7 of the Aot. 

We have now to consider the effect 
of sections 140 and 141 of the Aot 

Under section 140 it seems tons that 
when the surety has paid off the whole 
debt he is entitled to stand in the place 
of the creditor who has been so paid off 
and under section 141 the surety is 
entitled to the bane6t of every security 
whioh the oreditor has against the debtor 
at the time when the oontraot of surety 
is entered into. We have no doubt that 
iiam Barkatunnissa was fully informed 
about the mortgages, and that she agreed 
to pay up her sister’s debts, and that 
the creditors for that reason agreed on a 
lower rate of interest being ohargod in 
the future. So far there is no diffioulty. 

, . ® appelJants ’ Counsel claims that the 
plaintiff can take the beneht of both 

mortgages, and is entitled to a decree for 

sale of the properties hypothecated under 
both. 

A diffioulty at onoe ariees with regard 
to the mortgage of the 27th July 1900 
that was payable on demand, and time 
began to run from the date of its ezeon- 
tton. Barkatunnissa (plaintiff) paid it up 
>n full on October 12th, 1906. Her suit 
was brought in 1915, that is to say, 
within twelve jears of her paying it off, 

of its exeou- 

u * , consideration, we hold that she 

should have brought her suit on the basis 
of this security within twelve years of its 
execution and not having done so, her 
olaim under this head is barred by time. 

Ve cannot see how she as a transferee 
of the mortgagee rights can be put in a 
better position than the mortgagee. She 
had approximately six years within whioh 
to sue; as she did not sue in this interval, 
we must hold that her present olaim is 
barred, and in so far we accept the decision 
of the lower Couit. 

The same diffioulty is not present in 
regard to the second mortgage. Payments 
were, made yearly in reduction of both 
Principal and interest upto 1913. The suit 
was brought in 1915 within 3 years of 
the penultimate payment, and the suit is, 
therefore, dearly within time. 

e have, therefore, only to satisfy our- 
se ves that the seven items claimed by 
t e plaintiff as having been paid by her 
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were fact 8t , paid The , earned Co , )nge] 

for he appellant plaintiff V e»y frar k'y 
adm.tfed that item No. 7 has not been 

Tu .u° me t0 the p,aintiff clearly 
as the others, and that, therefore, there 

may be a possible doubt whether in f aot 

the p aintiff paid it. We. therefore, agree 

w.tl, the lower Court in not accepting this 

pi "t' ,1 '° b : 

disbeheped Mahbnb Al,, 

them from the monies of Barkatunnissa 
The sums were undonbtedly paid and there 
IS no ev.dence that J lusammat Latifnnnieea 
paid them out of her own pocket. The learned 
Subordinate Judge, ezeroising perhans 
undue oaut.cn, refused to credit Ba^katun- 

Hi 7 ” em Wh,0h was not clearly 

demonstrable from her boobs. We are 

however, satisfied that all theee items are 

shown in (he plaintiffs' books. We took 

:ri the c r p “ a ' 1 item ° f ^ 

ns. Uo m the ether case, as not having been 
neceesanly paid in reduction of the moHga ge 
debt involved ,n that case, for ,be refeens 
given m enr judgment in the connected 

appeal. On all the other disputed items 

rhatT n at r fie , d *** * hftt happ -ed wTs 
that a particular sum was paid f 0 both 

creditors but entered in the plaintiff’s 
books as a single debit. 

We therefore, think that the appeal 
must be allowed ,n part, and the decree 
of the Court be amended. It is t k, rc r 
ordered and decreed as follows — ° re ’ 

mod^d th to b atdV “ 

the plaintiff shall get a dec™ f^eTs 
Nos. 1 to 5 inolneive with fnture intersst 
against al the defendants and is entitled 
to bring the property hypothecated to sale 
in satisfaction of her deoree. The appellant 
wil get her costs and pay them in pro! 
portion to her suooees or failure in hnfK 

the" Mg her ^oa le. *“■ on 

Appeal allowed in part- 

decree modified. 
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KALLIANI AMMA V. SANKARAN NAIR. 

MADRAS HIGH COURT. 

Second Civil Appeal No. 833 ok 1918. 

February 10, 1919. 
t resent -.— Mr. Justioe Bakewell and 
Mr. Justioe Phillips. 
KARUMATHIL KALLIANI AMMA 

AND OTdERS — LEGAL REPRESENTATIVES OF TdE 

Deceased Plaintiffs—Appellants 

versus 

KARUMATHIL SANKARAN NAIR 
and others—Defendants Nls. 1 to 5 and 
Respondent No. 6 in the Lower Appellate 

CoDRr — Respondents. 

Malabar Law— Tarwad property— Karnavan sub - 
mitting to infringement of rights—Member, whether 
can take proceedings. 

If the karnavan for the time being of a tarwad 
submits to the infringement of the tarwad's rights 
of property, the next senior member may take 
proceedings. 

Where a plaintiff karnavan died after a decree, 
and it was tound that his successor was colluding 
with the defendants: 

Ileld, that the next senior member of the tarwad 
was competent to file an appeal. 

Second appeal against the deoree of the 

Court of the Temporary Subordinate Judge, 

Palghat at Caliout, in Appeal Suit No. 222 

of 1917 (Appeal Suit No 164 of 

1917, on the file of the District Court), 

preferred agairst the deoree of the Court of 

the District Munsif, Palghat, in Original 

Suit No. 364 of 1914. 

JUDGMENT. — The Karnavan, who 
brought the suit in this Court died after 
deoree, and the lower Appellate Courtfinds that 
the Karnavan who succeeded him was not 
interested in tiling an appeal as he sided 
with the defendants in the suit. It has 
been held in Raja of Arakal v. Kunhi Kannan 
(1) that if the Karnavan for the time 
being is submitting to an infringement of 
the Tarwad’s rights of property, the next 
senior member may take proceedings. The 
appellants in the lower Appellate Court are 
interested parties within the decision and the 
present Karnavan was joined as party re¬ 
spondent. 

We are cf opinion that the appeal 
was properly brought and we set aside 
the appellate deoree and pass a deoree 
restraining the respondents Nos. 1 to 5 from 
removing the timber logs and other materials 
found by the Subordinate Judge to be the 

(1) 31 1ml. Cus. 482; 29 M. L. J. 632. 
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NCR MUHAMMAD V. FIRM MAULVI JAMIL AHMAD, 

property of the Tarwad (paragraph 11 of his 
judgment! from the possession or control of 
the 6th respondent or otherwise inter¬ 
fering with the rights of the Tarwad 
therein. 

Respondents Nos. 1 to 5 will pay costs 
throughout. 

M. C. P. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 117 of 1919. 

July 30, 1919. 

Present : Justioe Sir P. C. Banerji, Kt., and 

Mr. Justioe Piggott. 

^UR MUHAMMAD — Plaintiff — 

Applicant 

versus 

Firm MAULVI JAMIL AHMAD— 
Defendant—Respondent. 

Civil Procedure Code (Act V of IPOs} s 115 O 
VII r. 10, 0. XXXIII, r.8, O. XLIII, r. ' 1 (a}_ 
Application for leave to sue as pauper—Order return . 
mg application for presentation to proper Court, 
legality of—Appeal, whether lies—Irregularity — 
Revision. 

An application for leave to sue as a pauperis not 
a plaint, and it only reaches the stage of a plaint 
when it is granted. Where, therefore, a Court, 
regarding such application as a plaint, directs it to 
bo returned for presentation to the proper Court, it 
acts without jurisdiction, and, although such an 
order is not appealable, the High Court will, in the 
exercise of its powers of revision, interfere and 
set the order aside. 

Civil revision against the order of the 
Subordinate Judge, Allahabad, dated the 
4th July 1918. 

Mr. Vishnu P/uth, for the Applicant. 
Messrs, S. C. Chaudhri and A. 0. Mittra , 
for the Opposite Party. 

JUDGMENT.—The appellant presented 
an application in the Court of the Sub¬ 
ordinate Judge of Allahabad for leave to 
sue as a pauper for the recovery of a oertain 
sum of money. The learned Subordinate 
Judge was of opinion that no cause of 
action accrued to the plaintiff within the 
jurisdiction of his Court. He accordingly 
made an order in the following terras ; — 
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41 I retain the plaint for presentation to the 
proper Court.” From this order the pre¬ 
sent appeal has been preferred. A preliminary 
objeotion ha9 been taken on behalf of the 
reepondent to the effect that no appeal 
lies. II the order is in reality an order 
returning a plaint an appeal < oes lie under 
Order XLI1I, rule 1, of the Code of Civil 
Procedme, but what we have to consider 
is whether there was any plaint before the 
Court at the time when it made this order. 
Order XXXI1L provides the procedure for 
suits by i aupers. Rule 2 of the Order piovides 
that every application for permission to 
sue as a pauper shall oomain the particulars 
required in regard to plaints in suits and 
a schedule of any moveable and immoveable 
property belonging to the applicant with tie 
estimated value thereof.” Rule 4 provides 
that * where the application is in proper 
form and duly presented the Court may, if 
it thinks fit, examine the applicant or his 
agent.” Under rule 5 the Court shall 
rejeot an application for permission to sue 
as a pauper in the oases specified in that 
seotion. Rule 6 provides that if the Court 
sees no reason to rejeot the application on 
any of the grounds stated in rule 5, it shall 
fix a day of whioh notioe shall be given 
to the opposite party and the Government, 
Rule 8 provides that “ where the application 
is granted it shall be numbered and re¬ 
gistered and shall be deemed the plaint 
in the suit.” It is thus manifest that what 
was presented to the Court was not a plaint 
but an application and it would reaoh the 
stage of a plaint when the application was 
granted, and it would then be deemed to 
be the plaint in the 9uit. The Court below 
did not adopt any of the procedure mention¬ 
ed in the rules to whioh we have referred 
above, but it proceeded to consider whether 
it had jurisdiction to entertain the suit 
and bolding that it had no jurisdiction, it 
ordered the application whioh it regarded 
as the plaint to be returned. As at that 
stage there was no plaint before the Court, 
the order must be deemed to be an order 
returning the application. For this there 
is no authority in Order XX £.111. If the order 
be deemed to be a right order returning a 
plaint an appeal lies from that order, but in 
the preseot case the order cannot be held 
to be an order returning a plaint but it 
is an order returning an application, Suoh 


an order was passed without jurisdiction 
and should Lot have teen passed. Although, 
therefore, no appeal is allowed from the 
order whioh is c-leerly an improper order, 
we deem it desiiahle in the exercise of our 
powers of revi-ion to treat this appeal as 
an application ft r revision aod so treatirg 
it we think we should he justified in setting 
aside the order of the Court below and in 
sending back the oa^e to that Court with 
dir* otions to adopt the procedure mentioned in 
Order XXXIII of the Code. We accordingly 
order that the application returned byihe 
Court below end fibd with tie memorandum 
of appeal in this cnee, be sent to the Coui t 
below with directions to r 'esl w>ith it in the 
manner indicated above. We make no oider 
as to the oo3ts of this appeal. 

Application set.t back . 


MADRAS HIGH COURT. 

Afpeal aoaii'ST Order No. 344 of 1918, 

April 25, 1919. 

Present :—Mr. Justice Abdur Rahim and 

Mr. Justice Olotield. 

R. VELAYUDHAM PILLAI and another 
— Petitioners—Appellants 

versus 

The OFFICIAL RECEIVER cf 
TINNEVELLY—R".spwnde>t. 

Provincial Insolvency Act III of *9u7 1 , s 42— 
Annulment of insolvency, application for—Payment of 
debts, proof of—Payment throuyh Official Receiver, 
whether necessary. 

Where a person who has been adjudicated an 
insolvent applies for the adjudication to be annulled 
on the ground that his debts have been paid in full, 
the fait that such payments «ero not made through 
the Offii ial Receiver is no justification for refut-irg 
to grant the annulment 'I ho petitioner should be 
put to pi oof of the allegations made by him. [p. 
6 j 0, col. 1.] 

Appeal against the older of tie District 
Court, Tinnevelly, in I. P. No. i4 of 
lyi4. 

FACTS.— Aprlioation to get an adjudi¬ 
cation as insolvent annulled. The applica¬ 
tion was dismissed on the ground that 
there was no proof that the debts were 
paid through the Offioial Receiver, who had 
leported that the debts had not been 
discharged. 


ii 



1 VD1 

U ' M ™' n Ka r * rUFATaw ' a ’ tn - 

, b , 9 ™ ade through Che Offi * 9b ° uid 

lower Court wo, h ^“ O0lv 8r and 
qafred whether i D ^°t°n t0 ^ ' n ' 

"Mr r d -ha e rged Pay “ ent3 

apondent r *** ato “"» &MW. for the R 9 . 

proposition D thir^l| y ° U S “ pport the general 

tb "»«h the Omoij'LZ::T “ U,t b8 
J-oe reason for the i • 
made, the payments 1“ u ‘l tbat if 80 

And - >'p fact, the evidence In th bBll ' eV6,i - 

case is that no payment* n the Present 

, [ A ooa R H 4H p y T 9 ^ a 7; a h ra ^. 

J “Jge ij based on the j, the ° rde ' o( the 

alone.] general proposition 

JUDGMh\\r 3re s t '. 5U J ' i,rt it by itsslf. 

vinoial losoiven'^; 00 . ^ th ?, 

16 is proved to the d ? W ’ a wh ® r e 

Court that the debts of 1'°° • ° f . the 

hure been p aid ln faJ , °, 'n^oivent 

°“ the application of \ be H uT* "h** 11 - 
any other person ioterested , ' ° r of 

writing annul the adjudication'” Tt,°1 er 
District Judge, j u • ' «• Relearned 

laPts' petition under h s "’ r ‘ he ap ^' 

a9 ‘he payments had n“t h’ Sar9 tHat 
torough the Official r • been mad0 

not grant the annul™ R ^ 331vrer ' he oould 
his dismissed the nifV S0J8 '^ t for and 
uoderstan 1 how P | 3t!t, ° n - We dj no fc 

^ hold that! Less the” ***" 
fc o have bjeu mule bv fc , Ply . nni | t3 a, ^ged 
made through the ! OffiJ r\°J^ Wdre 

ment could not be granted 

do0 3 Q3t require that ?i, d * S ^t ion 42 
he made through the Offi should 

t. r. r!LtlTj%?? Bivar ' a " d 

l0 2 for the Official R fln • f r * appear. 

01te any authority i n bn 0,7er 13 ana ble to 

Position laid down bv t^Y ° f the pro ' 

l r h 0 Earned Judge ought to J(ldge ’ 

into the truth of tu n 6 bavr0 paired 

‘he petitioner and V v* 8 °° 8 m,d « 

Prove that his debts h^ 6 v M abl9 to 

faI, » the adjudication should^h P& 'u in 
annulled. We th«r Q p PoaId have bsen 

of the District Judge^'and® 1 ‘ b , e . order 

dispose of the Dfitit.nrf- &Dd d,reot him to 

M. C. P. 

Appeal allowed. 
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RATTAN SEN SINGH V. TRIP.\Ti:i CGAIiNATli. 

JUDGMENT.—Tripathi Ugarnath, who is 
the head of a family of Tewari Brahmins 
in the Bansi Sab-Division of the Bi^-ti 
Distriot, executed three deeds of condi¬ 
tional sale on the 8th Jane 1883, the 8th 
September 1884 and the 19th June 1885 
in favour of Raja Ram Singh, who was 
then Raja of Bansi. By these deeds he mort¬ 
gaged various properties. On the 17th 
Marob 1887 Tripathi Ugarnath exeoated 
a deed of simple m irtgage in favour of 
Raja Rim Singh. The Rija instituted 
a suit on the basis of the deed of the 
17th March 18b7. In the course of the 
proceedings he withdrew all olaim for 
relief other than a simple money decree. He 
obtained a simple money deoree on the 
28th April 1894, and in execution of that 
simple money deoree he brought to sale 
(in some instances) the whole of the equity 
of redemption in certain property mort¬ 
gaged under the first three deeds, and 
(in other instances) a portion of the 
equity of redemption in certain other 
property mortgaged under the first three 
deeds, and purchased these interests him 
self. The sale took place on the 2Jth 
May 1901, and was confirmed on the 16th 
July i901. The Raja, being in possession 
of the property mortgaged under the first 
three deeds, continued in possession but 
made no attempt whatever to have an 
entry made in the revenue papers to 
show of what portion of the property he 
was mortgagee and of what portion he 
was owner. The Raja died. He was 
suooeeded by Raja Rattan Sen Singh, 
who died during the course of these pro¬ 
ceedings. Raja Rattan Sen Singh instituted 
suits for foreclosure on the first three 
deeds. In those suits he demanded that 
the mortgagors should pay the full 
amount due on these deeds but did not 
state anywhere that he had purchased 
any portion of the right of equity of 
redemption himself, and he allowed for 
no reduction of the amount to be paid 
for redemption in view of the faot that 
he had acquired a portion of the equity 
of redemption himself, and when the 
other side suggested (in one suit at any 
rate) that he had purchased a portion of 
the equity of redemption himself, he ap¬ 
pears to have denied the allegation. He 
obtained decrees in the following form: — 


' that the full amount due under the 
deeds should be paid to him by certain 
date and if those amounts are not paid 
to him, the property should be held fore¬ 
closed to him but that if the amounts 
were paid, it should be inoumbent on him 
to return the property to the defendants 
clear* of all mortgages and oharges which 
the plaintiff or anybody through him 
might have oreated on it as also to 
give possession over the property to the 
defendants.” The mortgagors paid up the 
amounts due under the decrees in 1911 
and 19l2. The Raja then instituted a suit 
for a declaration that he was full owner 
of portions of the property to the extent to 
which he had purchased the portions of the 
rights of the equity of redemption. The 
learned Subordinate Judge dismissed his 
suit on the ground that it was barred 
both by res judicata and by the principle 
of estoppel. The present first appeal is 
preferred. VVe oonsider that the learned 
Subordinate Judge rightly dismissed the 
suit He states in his judgment: 

“Leaving aside the many arguments 
whioh the learned lawyers addressed to 
me on behalf of the plaintiff aud the learned 
expositions of the law of res judicata whioh 
they made, what I want to ask is how 
can the plaintiff baok out of the express order 
in the deoree whether rightly or wrongly 
maue. 1 do not think he oan so long 
as decrees are deorees.” There is muoh 
sound sense in this reasoning. Further 
it is to be noted that by oarefully sup¬ 
pressing his present pleas the plaintiff- 
appellant obtained something like doable 
the amount of the money to whioh he 
would have been entitled had he advanced 
them. We oonsider this a dear oase of 
res judicata, and the plea of equitable 
estoppel appears also to have been made 
out in spite of the faot that it must be 
presamed that the defendants-respondents 
were aware of the purchase of the rights 
of equity of redemption. But it is to be 
notedithat wheu they themselves put the point 
forward apparently in order to reduce the 
amounts that they had to pay, the plaintiff- 
appellant apparently denied that he had 
made any parobase, aud the Court held 
against the defendants respondents be¬ 
cause they were unable to prove the 
allegation. When the plaintiff-appdlant 
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of the proper,y cnce/ned"* 0V#r * P ° r,ion 

tests; indJdl^Lar the l^ZZZl. ^ 

Appeal dismissed. 
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PATNA HIGH COURT 

* U 1 ' K0 ” 0ala '« t- Or dbks Nos. 42 
*No 4i of 1919. 

r J Q j y 2d, 19i9. 

« r A J ,. jQbtlce AlulJ ickand 
RA VC1 r ,v“' tlce Atkinson. 

6 —Jui/GaKM DEBTOR 

Aepullan r 

V6TSUS 

SHEONANDAN IHaKTTR 

— L»k C uv H, dtibR AND OTHERS 

IHaki k ULUth0 »m> 1 KIBHUBrtN 

Ui, D ;T“t a dOOQjjtay OEbTOhS 

appluanoh of Suit by third °> 18 Pjf> ** S4 > 

pioitdtcl by Act. P a, 'y for relief not 

Section 84 of the Bengal Lnnrl p 
applies merely to the case ,c * eve, »ue Sales Act 

committed aeianlt in pa% n.ent ofl'h 0 *'*** who ,ms 
ot Ins property and who 8U , e rev ©u«e rent 
succeeas in setting abide the a suit 

and who has applied Tor ar!d withd™ "“T lbat Act, 

purchase-money lodged in the CdTV^ SUr ^ ,U8 
such tale lor his own benefit f „ , ui ' ^ a , te Under 

,J he section has no application tn * C ° ’• ^ 
l>y a thiro ,m,t 3 agaiusf 2^ * “'^W 
revenue sale, , „ suit b t ke Wr at a 

pect of a claim for relief i ot ,? ? IO, er8 > ies- 
itself. Lp. tW. col. ajJ 1404 ^oviced by the Act 

Appals liom a deoision of the n; * • a 
J udge, Duibhanga. he Dt6t **ot 

Messrs. L. N. S.VpA, Sambhu Sara,. . ,, 

m'"* * 1 *'“•’■' or ,be Reliant ° d 

Messre. bansh Chandra s,„i, , , 

CAundra Ofash, lor the Responaente^ 

judgment. 

Atkiksojj, J.—Lalji 1‘hakar died 
possessed of an 66tate sitQate d j n ° h ]J d, “s 


by^h^othe^M hl8 deafb _ he wassuooeeded 

w,dow s estate therein. * H,Dda 

Hi O d a a r, wid h o e ;X 08 a 1 r °J u be G9tate a9 a 

due and payable to the rev eouerant 

arrear Tu , ’ 'vernmentto fall into 

^ani Thakurain^ e l° ded W, t h s 

:r?e. The r 

Ri. 6 odd and : r 8 ’ the 8Dm of 

in respect of which de aa t '‘ m0 “ nt tb ? reof 

a R n d forwhich fhe properly^’ 

o ;i Th t e he Pr 5?h rty Jn r Jffl * ‘ he 

of the powers vested in hi” pdr3aan °e 
Revenue Sales Aot A t Qnder fcfa e 
aad was purged ty £ ° f , 1859 > 

for the proper /ft S,D * h ; wh ° ^id 
odd. 7 8oJd fcbe sn m of R g . 1 ,300 

oonoeoted with these tr/s M ° rlsr ' n ‘‘ 1 8ni 'f 

^‘'•™,ng a declaXn ° a 8 rr; 'T"*' 

hy the Collector as aforesaM . 

Rrvenne Sales Act was ini.id° d " lhe 
operative lo bind i h« DV ? ,d and it- 
Brnood that M u , amm J T r h ll erSWner °' cn ‘he 
of ‘he last male owner had ra,D ’ ^ "° th " 

others lDoludirg the n n r’l, h d ° 0,18plred "ith 
b force the prone ty f D h T ° {r *° d °bnt- 

•'« : eri.hU P ra , £i2 ,, “ d6fe — 

« S".uZ "J” Di 

Branting them he deT' e° f tbe p,aint 'ffl 

tbey 

jodBe“ a e P :;ir s °pr t i >e h r edDiBM •* 

Coort. and ibis ( o^ bv ,, !, ‘°‘ he Hi sh 

August 1&16 reversed t h B °Ii r tbel7th 
i>y the learned Dis^dot Judge^nd*bel?*W 

brought to y sa] b e eD by D y* WSS Dntir ^Jentljr 

was asked^t'o ^vie 0 : 6 -,? tbe . Hish Co "‘ 
decision, dated the”.7th A P n To7i 9 r6 der °I 

‘his 0 Court'were'pleaMcl brott ’ er ^ f 

o-er d a‘edTe 4^5 


INDIAN OASES. 


m 


Vol. LI I] 

BANSI SINGH V. 5HE0NANDAN. 

appeal presented to the High Court should he 
dismissed, which in efT-C op°rated to re-tire 
the deoree pronounced by the learned District 
Judge, grantirg the plaintiffs the relief 
claimed by them. 

Pending the appeal, Musammat Phani 
Thakurain died. 

By the order pronounced hy this Court, 

dated the 17th Augast 1916, the olaintiffs 
were obliged to lodge in Court the oosig 
awarded against them bythatorler. This 
the plaintiffs did- and the amount for oosts 
so lodged by the plaintiff* was withdrawn 
by Bansi Singh, who was the auo ion pur¬ 
chaser ae aforesaid at the revenue sale. 

It is necessary to observe that the sale 
effected by the Collector was never imo Q aohed 
on any ground specified by the Revenue 
Sales Act, so that the sale so effected by the 
Collector was binding and operative. 

After the High Court’s order of the 4th 
April 1918 an application was made to 
the learned District Julgeby the plaintiffs 
seeking to have restored to them the amount 
of ooe*8 whioh they deposited in Court by the 
direction of this Court’s order, dated the 17th 
August 1916, whioh money was withdrawn by 
Bansi Singh. 

This aoplioation ieoovered by Miscellaneous 
Appeal No. 44of 1919. 

A seoond application was also made by the 
plaintiffs seeking to execute as against 
Bansi fcingb, the auction-purchaser, the deoree 
for the amount of oosts to wh’oh the plaintiffs 
beoame entitled as a result of the litigation 
terminating in their favour. 

The learned District Judge by his order, 
dated the 4th January 1919, rejeoted the 
contention put forward on behalf of the 
judgment-debtor and acceded to the appboa- 
tion presented on behalf of the plaintiffs 
and directed restitution of the monies whioh 
Bansi Singh had withdrawn from Court as and 
for costs; and the learned Judge aim gave 
the plaintiffs permission to execute their 
deoree for oosts in respeot of the oosts in 
ourred not only in the High Court but also 
in the Subordinate Courts as against Bansi 
Singh. 

From the order of the learned Judge two 
miscellaneous appeals have been preferred 
before us. 

The contention is that by virtue of section 

34 of the Revenue Sales Aot XI of 1859, 


(he nlamtiff* are not entitled to the relief 
wbioh ihey now seek. 

It is necessary to state that when Binsi 
Singh, the auction purchaser, deposited in 
the Colleotorate the amount due hy hi n as 
the purohase-raoney in respect of his pur¬ 
chase of the estate sold, \Iu*a'n-nit Phini 
Thakurain withdrew the money so lodged 
in the Colleotorate and applied the same for 
her own u«f; and, so far as can he gathered, 
no portion of such monies ever reach© 1 the 
hands or possession of the pliintiffs. 

It is contended that, by reason of this 
payment into the C dbotorate by B insi 
Singh and the withdrawal of the monies so 
lodged by him hy Mu^a-nmit Poani Fhaku- 
rain, the phint'ff* are not entitled to seek or 
a w k for restitution of the amount for costs oaid 
into Court by them and withdrawn hy Binsi 
Singh, unless and until the plaintiffs re¬ 
imburse the purchaser the amount of the 
surplus purchase monies which the mother 
of the last male owner withdrew from the 
Colleotorate. With that contention we can¬ 
not agree. 

Section 34 of the Revenue Sales Aot has, 
in our ooinion, no apohoation to the facts 
of this case at all. It applies merely to 
the oase of an owner who has committed 
de'aulc in payment of the revenue rent 
of his property, and who subsequently by 
a suit succeeds in setting aside the sale held 
under the Revenue Sales Act, and whioh 
owner has applied for and withdrawn the 
surplus purohase money lodged in the Col¬ 
leotorate under snoh sale for his own benefit. 

Section 34 pnvides that, in suoh event, 
if the owner on default of the payment of 
Government revenue seeks to be restored 
to his own property on the sale being set 
aside, on any of the grounds specified in 
the Aot itself, he must refund to the 
purchaser whatever m >nies belonging to the 
purchaser he has acquire! for his own 
benefit, and the section prescribes a limit of 
six months within whioU time suoh refund 
mu«t be made. 

Obviously seotion 34 of Aot XI of 1859 
has no application to a suit instituted by 
third parties against an auotion-purohaser 
at a revenue sale puch, for ex imple, as the 
reversioners in this case, in respect of a claim 
for relief not provided by the Aot its«lf. 

Accordingly seotion 144, Civil Procedure 
Code, ia the section whioh governs the 
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j • t' v.co 1 IJ 

t'OD, and dearly this is a oase ; n . 

lTth alkn ° D ^‘ be ma,e to ‘be P'»i« 

thIt ref °7n With regard *° ,he decision of 

App al No M Jadg0 L Miscellaneous 

law anH f . 44 ' Weagreethat hie 6 n din ? in 
iaw and fact was right. 

With regard to Miscellaneous Appeal No 

.ffs h See 0D What Pe'Pciple the plaint.’ 
ffe should not he entitled to recover from 

to wh 1 ch me th bt ° r ' BanSi SiDgh ’ the costs 

reason of h th hey ^ Pr ° perIy entitled by 
eason of their suocess in the litigation which 

they inst,luted, and i„ whioh Bans? Si'h 

was substantially defeated. gh 

It 's contended that the order of this 

as to aTv 0 ,, i h64th ApHI 191 8 ie silent 
red n h. 1 r Pet ‘ ° f °° 9 ‘ s inoar. 

a* iriUssr - " *° d b- 

Therefore, we see no reason in Jaw or 

e P niitTed t Why Z plaintiffe should not be 
entitled to read the full fruits of them 

Accordingly we dismiss both these annual 

with costa, measared at 6 ve gold m A 

<o cover both oases. g mohurs 

Mullick, J.—[ agree. 


°r rt ’ ? ower * to 

• tv Kennedy of ay grieved party. 

Lnderthe Vizagapatam Agency Rules the only 
onrse open to a party dissatisfied with an appellate 

to heT-e^un 1 ^ T , A * Bist&lat ™ to ? appeal 

Court fo rhvLf "* ® * 7 ’ ° nd nofc to ™ve the High 
onrf to direct a review under rule ?0 as for th« 

Age^ 8 canno^be T ule * t ^ 1 . 0 judgment of the Assistant 
gent cannot be treated as passed by the Agent. 


Appeals dismissed 


Prvrr M ADRAS HIGH COURT. 

IlSCELLANEOUS PETITION No. 235 OF 

1918. 

January 15. 1919. 

T W/: r M . r * Jasfcioe Oldfield and 

, > rr ttS’ Ja8hne ^eshagiri Aiyar 

Lala KIR4TCHUND SINGH_P L a,n t1pf 

—Petitioner 

versus 

The MAHARAJA of JErPORE_ Dg FE„ D Av T 

— REsPOn’DE^. 

Vixagapatam Agency Rules, rr. 17 iq on . 

11 Appellate 


Petition, under rule 20 of the Agency 

stated' • P T nfi ’ that fn tbe circumstances 
tated in the memorandum of Civil M; 3 oel- 

la d' J ■' t ' 0n * he High be 

pleased to issue an order directing the 
Soecial Assistant Agent, Vizianagaram 
Division to review his judg ment in A 

Appeal No. 1 Of 1917, preferred against the 
Age r nt K the C f° D n ° f the Spe " ia ' Afl9if >tant 

No 37 on916 ,y,8 ’ 0n> ' D ° riginal Sait 

Petiti e onfr’ b,e Mr ' * ( °' ^e 

the T R:sf„°;de b l; Rao Bahadnr s - n - *«-«. ^ 
JUDGMENT.—Mr B N < 2 Q „ i_- a 

tliat the petition cannot be heard 'beGan^t 

To by A ^oyV a ,e 

• nut that rale deals only with n«ti 
.ons for an order directing the Agent' 

notZ W l ° Wn and we d 0 

of an ^ss'istanf 8 A™ I™* ‘ be indemen ‘ 

Attent {n 9 XT P ZZ Th PaS,Hd ^ ^ 

S ‘Mhil^r tT -- d - t'rap ,P 
Rule 19, ari( j t ^' S an , g6nt under Agenoy 

the rules for e ^ f ° nnrS6 open ande « 1 

an appellate Z dis ^° d with 

oircunfstanc *«■-• 

17 to appeal to 7 a * nrlder ra >e 
this Conrt a «» nofif Agect * nofc to move 
are th«rof P etl t'oner prefers to do. We 

petition with 0 cTt tra '"w ‘° d, ' 8mi ' 3 the 
in case an ap” ^ ° b96rVe tha ‘ 

A ?ent, he will h! 8 „ pre ; en ‘ed to the 
the propriety of /j ad vised to consider 

‘be presen ur ei 1 olDdl ^ ‘be time taken in 

hmiU^ionTppS:^ 8 ,D ^ dea,iD,f Witb ,be 

M. C. P. 

Fctxtion dismissed. 
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RAMCHANDRA V. MANOBAI RAMDAS. 

BOMBAY HIGH COURT. 

Second Civil Appeal No. 250 of 1917. 

April 8, 1919. 

Present:— Sir Basil Scott, Kt„ 

Chief Justice, and Mr. Justioe Hayward. 
RAMCHANURA SWAMINAIK 
JORAPUR— Judgment Debtor—Appellant 

versus 

MANUBAI RAMDAS GUJAR — 

Respondent. 

Hindu Law — Adoption — Son given in adoption, whe¬ 
ther acquires any rights in property of natural father 
— Execution of decree — Decree obtained by father — 
Adopted son, whether can execute decree after death of 

father. 

A son given > n adoption cannot, for any purpose, be 
regarded as having existed so as to acquire a vested 
interest in the property of his natural father. V\ here, 
therefore, the natural father obtains a decree and 
dies before its execution, such son must be 
treated as non-existent for the purpose ot executing 
the decree. 

Seoond appeal from the deoision of the Dis¬ 
trict Judge, Bijapur, in Appeal No. 60 of 1915, 
oon6rming the order passed by the Subor¬ 
dinate Judge at Bigalkot, in Darkhast No. 25 

of 1914. 

Mr. Nilkanth Atmaram , for the Appellant. 
Mr. G. tf. Mulg wkar, for the Respondent. 
JUDGMENT.—This is an application in 
execution whioh gives rise to a rather 
original position. It was presented by the 
decree holder in a suit in whioh it had 
been decreed that the applicant might open 
a new door in the southern wall of his 
house. The person against whom the decree 
was passed opposes the application on the 
ground that the applicant, having been given in 
adoption since the date of the decree, has no 
right to take out execution. The deoree pre¬ 
sumably was in respect of his natural father’s 
house and for the benefit of that house. 
It was passed in 1908. The deoree holder 
was subsequently adopted, and after his 
adoption sought to exeoute the decree. It 
is contended that he by his adoption had 
lost his rights in his natural family, and 
the only person entitled to exeoute the 
deoree was the person entitled to the house, 
and that person must be the heir of 
Narsidas, the natural father of the applicant. 
Now the applicant was adopted by his 
natural father’s first cousin Bbagwandas. 
Therefore, his relation to his natural father 
was no higher thin that of Bhag wandas. 
Narsidas, however, hal left a daughter who 


ARUMDGHAM CHETTY t>. MOTHU KOUNDAN. 

has a sen, and the daughter’s son is to be 
preferred to a first oousiu in the Western 
India. The only ground on which the appli¬ 
cant after his adoption oould be entitled to 
exeoute the deoree in respeot of property in¬ 
herited from his natural father would be cn 
the theory that he lived in his natural family 
until his adoption and then died, having 
required a vested interest descendible to his 
heir. The daughter’s eon of Narsidas would 
then be the sister’s son of the applicant, and 
the son of Bhagwandas, i. e , the applicant 
himeelf, would be a preferential heir. Any 
suoh fiction, however, appears to be untenable 
havii g regard to the definite pronouncement 
of the Privy Counoil in Nagindas Bhugwandas 
v Bachoo llnrhiw).vlas (0. At the dose of 
the judgment is cited a passage from a 
judgment of Mr. Justioe Mitter in whioh 
it is stated that the theory of adoption in¬ 
volves the principle of a complete severance 
of the child adopted from the family in 
whioh he is born, both in respeot of the 
paternal and the maternal line, and his 
ooraplete substitution into the adopter’s 
family as if he were born in it. Then 
the Privy Council observe? that with that 
statement as to the Hindu Law of adoption 
their Lord ships agree. The result is that 
the fiction goes the length of treating the 
adopted son as having been from his birth 
in the family of his adoptive father, and, 
therefore, he cannot for any purpose be 
regarded as having existed so as to acquire 
a vested interest in the property of his 
natural father. The consequence is that he 
must be treated as non existent for the 
purpose of the execution of the deoree, land 
the nearest heir cf Natsidas will be the 
daughter’s son. For these reasons the ob¬ 
jection to the application appears to be a 
good one. We must set aside the deoree 
of the Distriot Court and dismiss the Dar- 
khast. As it is a very novel and technical 
point, we think that eaoh party should bear 
his own costs. 

Decree set aside. 

(1) 32 lud. Cas. -103; 43 I. A. 56; 18 Bom. L. It. 172; 
23 (j L, J 395; 20 G. vV. N. 70 i; 30 VI. L.. J. 103; 14 
A Ij. J. 185 3 L w. 259. .9 VI. L.,T. 191; (1316) 1 

M. W. N. 258; 40 B. 270 (P. C.). 
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J : ' rr C3ANDRA DFB ». JAOat Chandra dsb. 

Calcutta high court. 

CiViL Rdlk No. 145 ( f *9.9. 

-lane 17, 919. 

resent: Justioe Sir Aaatosh Chandhuri, 

Kt. 

JOGESH CHaNDRA DEB— 

Pfc'TlTK N SR 

ter>H8 

JAGAT CHANDRa DEB-Oppoutr 

Civil Procedure Code (Act V of |f 0 S>, Q XLYII r 


OASES. 
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- r on ie tIet'rou D e d re of ba8 - d T" 

Rale against the order of the Sadar Man- 

Ca’se No -2 0 'f Ul"8 eD8,D8b ’ in os 

P C bu H °Z mba Chand '0 Ouha, for the 

thesTTl ° fa ° ,S ° f ' he shortly 

tnese. A deoree was napspd „ j 
With the terms of an award Tad T 
arbitratr rs appointed hy the Court in a case 
under seoti on 9 of the Specific Relief let 
brought by the op ro >ite party. When the 
decree was going to be executed, the pe t : 

t,oners found that (he decree was wrongly 

drawn Dp as „ was Wd °"*'j 

wb,oh contained a mistake apparent 

no!;/* 06 f° f t, . 8 ? rionf,ly affeoting the 

position of tbo petitioner*} • 

;j rr „ ,„“T le Tl .r ”"T, 

pjsarsurar-. 

present Role is dirked a^a-n-t th a t nr V 
contention is that Order XLVl r l ^ 

w.de enough to cover a Pf 1 cations Cr 'evi’ew 
of deorees passed on an award OrL • 
paragraph 16, clause (2) Sohed 1 Ut T h I erwis *. 
Code of Civil Procedure VcuM hT °V be 
ed that remedy expressly in e "' Dd - 
rny contentiVn I wruldTefe^ ("T? ° f 
6tm !>„,<)). The leaned Munsif > “r V> 
fcnlmit, jer edicticv to go into the rr J 8df 1 

lain l,nna,a Lu J r le, fer 'h 6 Op^te 

Cl) 111 P. E. 1881, tfesitg 


Party The provisions of the present 

Civil Procedure Code do not onntemplate 

applications for review of decrees based on 

awards The deoree being in oonformity 

w'lh the lerms of the award cannot he 

rectified now. The learned Munsif was 

right in holding that he had no jurisdio- 
tion to interfere. 

brief b ° Heramla Chandra Ouha replied in 

•1L D tMENT, The application for review 
was rejected on the ground that decrees made 

7 n awa ' d ! n °* ccme within 'he provisions 
of Order XLV[I, role 1. T^e matter was 
referred to arbitration by the Court and a 
deoree followed npon the award. It was 

contended on behalf of the applicant that 

he bad discovered the mistake he com- 
plains of in execution of the decree, namely, 
that it had embodied an evident mistake 
in the award, and he then applied to have 
the award corrected under the provisions of 
the Code, namely, under rule 12, Sohednle 1J 
The learned Muneif held that such an 
application was not maintainable. It was 
held m the ease of Rata v. Guni Da, (1) by 
t igan, J., that a review of a decree 

waTnnT V" “ Ward ' 8 ad miss.ible. That 

and 629 T' ( a v °T nnder f^tinns 522 
ann o ZS of Aot X of 1877 TU* j. 

provisions of the Code do not affecTtha 
decision ,n my opinion, and I thirk it is 

to go into, it win l 6 lMuns,f °°e ht 

to ehow then whether th™ *° ^ partfea 
at all for granTin j a * '* * roond 
ed Munsif wdl/ therefoT' 6 "' Th<> learD - 
both parties and d t ' - 18SnG Dotl0G8 to 

as to whether a rel 6 ™’" 6 ,be matter 

granted. Be has iurisd'T CDellt to be 
matter erdertbe J “ ,sdlollon go into the 
XLVII. The R p . tvl9, °Ds of rule 1, Oder 

these terms * '* ^ >■> 

Tie peiitiorer hae in ™ 
tbie R a Je, ^hiob I a r y the orsfs of 
mchurs. ' 1 ** two gold 

Hule mode absolute. 
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MADRAS H’GH r OU RT 
ClV.L Appe L Vo. 3 1‘2 F 19.7. 
December 12, 1918. 

Present'. — Mr Jnstioe Ahdur Rahim 
and Mr. Jnstioe Oilfield. 
S1VASUBRVM ANIA MUDALIAR 

AND OTdERS—D f. PtiND\NT-t NOS. 1 TO 6— 

Appellants 
» er&us 

R. S. A. L4KSHM4NUER **n other*— 

Plaintiff.'* Vo*. 2 to 5 and Defendvnt-» 

Nr.s 7 to 28 — Re^pindents. 

Civil Procedure Code (Art V of 908), s. O"— App°al 
from preli ninorv decree, whether cun be maintained 
after passing of final decree. 

An appeal against a preliminary decree can be 
maintained in spire of tli • fact that a final decree 
has been passed in pur-mince of the preliminary 
decroo, especially where the final decree is in accord¬ 
ance with the preliminary decree and does not in 
any way modify it or snperse fe it. [p. 697, col. 2 ; 
p km*,co 1 i.] 

Lakfihmi v. J [arudevi, l ? Ini. Pa®. 634; 37 M 2D; 
2t M L. J. 0 <3 : 1 0 \f L T 4 <7. Runien v Vcerap- 
pudian, 14 Ind. Cas. 3D4; 37 M. 453 22 M I, I 217; 
n M L. T HO: <l 9 ' 2 i \f. IV N '17 and 5*0 : 
Kupnuxamy Aiyar v. R-jmnh Bti Ammani, 8 Ind. 
Cas 731: <l«l:< M W. V '73:2 4 M. L .1. *9 >: 13 
M. L. T 209 , Cunniah Mndnly v. Ringaswami Mndnly, 
48 Tnd Cas 7; 33 M. I. J 3rt and Kanhaiya Lai v. 
Tirbeni S'<hni, 24 Ind. Cas 827; 30 A. 632; 12 A. L. J. 
870, followed. 

Khirodauioyi Dasi v. Adhar Chandra Qhose, 21 Ind. 
Cas * IH 18 (J. b. I. 32 , Sadhn Charon Datta v. 
Horn Nath Datta, 27 Tnd r as. l' ! 5 20 C. W N. 231, 
Mackenzie v Narsi> g Sahni, I Ind. Cas 413 : .3(5 O. 
762; 10 0. L. J 1’3 and Dattatraya Ramachandra v. 
Ajmuddin Fakrwldin , 33 Ind. ( as. 116; 18 Bom. L. It. 
76, distinguished 

Subramnnia Chettyar v. Palachakrapani Chettyar, 
16 Ind. Cas. 380; (1913) M. W. N. 140, not followed. 

Appeal against the decree of the Court of 
the Subordinate Judge, Tinnevelly, in 
Original Suit No. 66 of 1914. 

FACTS appear from the judgment 
Mr. K. S. Srinivasa Aiyangar, for the 
Res pondents, raided the preliminary o l j mo¬ 
tion that, no appeal lay from the prelimi¬ 
nary decree as the final deo p ae had bsen 
passed before presentation of the appeal. 
He relied on Kuppusamy Aiyar v. Reg" ah 
Box Ammani (1). Also Lakshmi v. M arudevi 
(2), Ramien v. Veerappudtan (3), Cunniah 

O'18 Tnd C a8 7 ° 0 . (1913) M. W. N. 173; 24 M. L. 
J. ifiOi 13 M L.T vr 9 

► ( 2 ) 12 Tnd. Cas 664; S7 M 29; 21 M. L. J. 1063; 10 
M. L. T. 437. 

t- (8) 14 Ind. Cas 394; 37 M. 4'6; 22 M. L. J. 217) 11 
M. L. T. 69, (1912) M. W. N. 1J7 and 630. 


\fnda1y v. Ravg -fip^mi Mud ly (j) a rd 
Katf-aiyn Lai v. Trihem Sahni (f>). 

MesBrn. K. R Guruswnmi Aiyar ard 
A. Subram* Aiyar, for the Appellants.— 
Here the final order is in accordance v. ,’th 
the preliminary deoree. It neither varies 
nor supersedes it. An appeal lies from the 
latter. See Subramnnia Chettyar v . f'ola- 
chakmponi Chettyar f6>, nhirnd-m yx T)n S i 
v. Adhar Chandra Chose (7 \ Sadhu Charon 
Datta v. Him Nath Datta (S) and Dottntraya 
Ramarhnndrn v. Ajmuddin Fakruddin (9). 

JUDGMENT.—A preliminary obieotion is 
taken by Mr. K. brin'vasa Aiyangar to 
the effeot that the appeal being filed against 
the preliminary decree alone, while hefore 
the presentation of the appeal a final decree 
had also been parsed, it is unsustainable. 
The question is covered by a number of 
decisions of this Court It was first, oon- 

siderrd in Lnhshmi v Marudci (2‘ and 
it was ruled that, under such circumstances 
an appeal against a preliminary order 
would be sustainable in spite of the faot 
that a final order had been passed in 
pursuance of the preliminary order. This 
ruling was foil-wed in Ramien v Veerap- 
pudian (3), Kurpusamy Aiyar v. Rtgmoh 
Boi Ammani (l» and Cunniah Mudoly 
v. Rangoswami Mtidily (4) No doubt there 
is a decision Subramnnia Chettyar v. Lola 
chakropuni Chettyar (6) which, so far as it 
goes, seems to take a somewhat different 
view. That is a decision of Sundara Aiyar 
and Sadasiva Aiyar, JJ. There the learned 
Judgep do not discuss the previous decisions 
though to the ruling in Lnkehn.i v. 
M arudevi (2) Mr. Justice Sundara Aiyar 
was himself a party. The same view of 
the law was taken in the Allahabad 
High Court in Kanhaiya LI v. Tit bent 
Sahai (5), where a Full Bench decided 
o\erruling some of the previous Division 
Bench rulirgs, that the faot ihat a final 
decree had been passed does not in any 
way affeot the validity of an appeal aga<n-t 
the preliminary decree. We think that 
the reasoning in Kuppusamy Aiyar v. 
Regmah Boi Ammani (1) and that in Kanhaiya 

f41 43 Ind Cas 7: "S M L. .7. 3fli. 

(5 2* Ii'd Cas S27; : 6 A 5*2 J2 A. r. J. 878. 

(6) 16 Ind f as »:<*• < 9 3» M W N. 140. 

(7) 2i Ind Cas 616 ; )8 0 I,. J. 321. 

(8 27 Ind Cas. 136, 20 0. W. N. 231. 

(9) 33 Ind. Caa. 146, 18 Bom. L. B. 76. 
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Lal v- Tribeni Sahai (5) is based npon a 
oorreot v'ew of the provisions of section 
97 of the Civil Prooednre Code, whioh 
requires that an appeal must be filed from 
the preliminary deoree, that otherwise its 
correctness oannot be disputed afterwards 
in the appeal preferred from the final deoree 
It can hardly be said that the final deoree 
is that which follows the preliminary decree 
It is not like the deoree of an Appellate 
bourt superseding the deoree of ihe lower 
Comt which it reverses. A different view 
has prevailed in \Kfnrodamoyi Dasi v. Adhctr 

° hand :° ?) ’ Sadhu Charan Datta v 

Hara Nath DaUa (8) and Mackenzie v Parsing 

fyihai (10) and also apparently in Dnttitravn 
Rnmac tandra v. Ajmuiiin Fakruddin < 9) 
There may ha oases such as in Khirodamnyi 
Basi v. Adhar Chandra Gho Se (7). where the 
final deoree altogether dismisses the suit for 
non-prosecution; then different considerations 
may possibly arise. But so far as the 
present question is concerned, that is where 
the final decree is in accordance with the 
preliminary decree and does not in any way 
supersede ,t or modify it, supposing that is 
allowable, we think the weight of reasoning 
is ... favour of the view which has almost 
unanimously prevailed in this Court The 
preliminary objection will, therefore, be over- 

ralpQ. 

We do not thiik that there is any 
substance ,n any of the arguments urged 
in this appeal against the decree of the 
learned Subordinate Judge. The most 

important question is whether there were 
separate payments of rent amounting to 
aW Rs 10.000 in addition to those entered 
m Sohedule F to the plaint. The Sub- 
ordinate Judge finds, wa think quite 
rightly, that there is really no evidence 
worth considering m support of the defence 
allegation tha*-, there were payments amount- 
ing to Rs. 10,000 over and above those 
for which the plaintiffs have given credit 
m their plain*. No receipt or vouchers 
were produced by the defendants nor aoy 
aooounts, and the only documentary evidence 
with respect to payments is that furnished 
by the plaintiffs accounts and the entries 

Kxhih ; t A OD 22nd April 
19-4. The evidence on the side of the 

defence oons.sts merely of y» ry general 
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( 10 ) 


1 Ind. Oas. 113; 3d O. 76); 10 C. L. 1 113 


statements of two of the defendants. They 
are not even able to specify the dates or 
be amounts of the different payments, if 
there were any such. There can be no doubt 
Whatever that the finding of the Subordinate 

Judge ° n thlB point js oorreoti nam 

that there were no payments other than 
those with whioh the defendants have been 

tJrels be rJ°“ Dd agaiD9t Ibe defendants, 
t' ere ,s hardly any substance i n the 

question raised regarding appropriation who- 

Vk Tr 5 "' 6 ' 119 whioh were entered 
due E „n h th t 7 re made towar ds the rent 
that i* ‘ and / <nTer?d by E,thibit 

that is, the nsnfrnotnary mortgage The 
evidence on this point on the plaintiffs’ 

on th7 m H ‘°f b l m0re reIiable tba » tba ‘ 
the side of the defendants. The oase 

of the plaintiffs is that all these payments 

on Exhfbit A " 6 h m qDeS V 0,) ’ Were entered 

agreed A ' b ?° aU8e the defendants had 

bulk of fh ” 6 A mort * a e° for the 

is Bi 0 00r™3 nt ( r ” e ° D that dafe - tba ‘ 
is K.. 50,000, and the plaintiffs agreed to 

release some of the j \ Co 

Fvhih.'f a c 10 ,and 9 moluded in 
Exhibit A from encumbrances. It was on 

Ei£tT ^°ente r e b d 

T re with the probahihtie ' of thT^ 8 
than the version of the defendants Th« 

werra n n 8 ’mad 0a?b °° Verin? ^veral ' years, 
ere an made on one dafp a c i 

ants tried to make out thluhe ttn^n 

question were made for the purpose of 

ppropriating the payments towards the 

discharge of Exhibit A itself and none of 

B for Tent 6 whT 6 res P eot Exhibit 

been ne.'T' wb,oh according to them had 

Prove anv Th Thv ^ a ° Me 

version fails V Peparate P^ments. their 
port of fh)s ; N °u r ° an the ev 'dence in sup- 
The Snhn j Sai ^ to satisfactory. 

ricbtly b ,n1'; , h ' nd?e ’ W9 thiDk . baa *>*0 
iffs d th,s ,83 . ne ,n favonrof the plaint- 

held 9 hl Bg X da iDt f re3t - ifc bas been rightly 
agree 7 ^ ^ Jad » 8 that ‘ ba alleged 

rrr not bei °* *»<**«■* zt 

mentioned' ?”!u ‘ bat the ra “> of ''Merest 

the rate k'-'VTi. mor tgage-deed was not 
rate wh.ch the defendants are liable 
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to pay. The learned Vakil for the appel¬ 
lants tried to argue that there had bsen a 
remission of the higher rate of interest, but 
no suoh oase was put forward in the lower 
Court and oannot, therefore, be entertained in 
the appeal for the 6rst time. 

The last objection urged bafore us is 
with respeot to Exhibit C, the last of the 
mortgages for Rs. 8,000 intended for the 
benefit of the 4th plaintiff. But we think that 
the bubordinate Judge has correctly found 
that it was exeouted in his name for the 
benefit of plaintiffs Nos. 1 to 3 as well as him¬ 
self. 

It was then argued that the rent for 
the Anduyear 1086 was barred. This 
would be so but for the acknowledgment 
alleged to be contained in Exhibit E. We 
have no doubt that Exhibit E. though 
oouohed in general terms amounts in law to an 
aoknowledgment. And it is also clear that the 
22nd defeodant in writing acted on behalf of 
the entire family, that is. defendants Nos. 1 to 
6 . 

In the result the appeal is dismissed with 
costs of the respondents Nos. I to 4. 

m. c. P. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal prom Appellate Decree No. 2474 

ck 1917. 

April 10, 1919. 

Ptrsent : — Justice Sir Charles Chitty, 
Kt., and Mr. Justice Coming. 

U MESH CHANDRA D ASS— Plainmpp 

— Afpellant 

versus 

SIKDAR ALI and others — Defendants 

— Respondents. 

Bengal Tenancy Act (VIII B. C. of 188V, *• *0 (l) 
Baiyat holding under trespasser —Bona tides of 
parties—Occupancy rights, acquisition of. 


- « -- - ud '- , ‘ch ui me on d- 

ordmate Judge, 1st Court of Chittagong, 
of th« 6 i th /;* ast I917 ’ that 

1 S c “" -*« 

Bab. Dhirtndra L„l Ko.t.i. („ ilh bi 

i.n!" ri r" hr “».. 1 . 1 . 

lant The plaintiff who ie the appellant 
before your Lordships sued for recovery of 

P°™ aa ° ti0D Pachas* w» B 

in 1909 and he started this suit in 1915 
Defendants have no proteeted interest to 
keep plaintiff out of possession. Theirs 
is not a proteeted interest under Aet XI of 
I he decree of the lower Onnw on 
that the plaintiff has title to Dag No 2368* 
but by receipt of rent through defendants' 
It is clearly wrong. The plaintiff asks for 
khas possession also of Dag No r T j 

ib..bi..,,. a. VJ2,is 

be said to have a proteoted interest. The 
defendants are bolding here under aomeb.dy 
else. They oannot get oooupanoy right 
unless they can show that the trespassed 
under whom they hold was there in bona 
fi'le right, and that the lessee too who was 
inducted on the land had the bona fide belief 

that h,s lessor ha d 8uoh right Qn 

position that defendants had occupancy right 
the lower Court does not give my client 
khas possession. Section 37 of Ant TT 

'h 5 ' 9 ! tb TeS V li6t ° f r Droteo,ed interests 
which the auotion.purohaser at a revenue sale 

cannot make khas. This comes under the 

rroviso to section 27. Defendants claim 

to hold the land as the part of a different 

Jiahal and under a different proprietor. 

T ^ y . . be Tmy , a ‘ S o{ t,mt Mahal 

whioh the auction-purchaser has purobasnd 
They cannot acquire right of occupancy' 
Hbfeis to Upendra Narain Bhattacharya v' 
Protab Chandra Pardhan (1). There is no 

ending as regards the bona fide belief by 
the lower Appellate Court. 

Babu Chandra sekhar Sen. for the Respond- 
entr, was net called upon. 


Where lands appertaining to a mahal are held for 
wore than 12 years by a raiyat under a trespasser, 
the. raiyat would acquire a protected interest as 
against a purchaser of the mahal under the Bengal 
and Revenuo Sales Act, if the raiyat had a bona fide 
>elief that the person under whom he held the land 
was the real owner, and if that person also bona fide 
lioved that he was the real owner [p. 700, col. 1.] 


JUDGMENT. 

O.htty, J.—This is an appeal by the 
plaintiff and arises out of a suit brought 
by him for a declaration of big auotion- 

(1) S C. W. X. 320 at p. 321; 31 C. 703. 
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nD * C8gTT7 V ' KTMARASWAMI CHETTTIAB 
paroha.e right in the land in dispute and for ' 
kha, pms-ssrm. The plaintiff claimed the land mn 

*<-being MaghiD.g No. 8235. The defend? Th ® api 

the u- n at th ; y knew nothin ‘f about n “' K 

the Maghi Dags, bat that they had been 

possession of the land as forming p , Pt 

Nil K T « arV6y No ' " 6;i ™ d er 

Nil Krtohna Roy and others for a period 

of over thirty years; i n other words? they 

maintained tha they had acquired ocouiancy 

rights ,n the land Toe Munsif dismissed 

the plaintiff 8 ftuifc, holding that it w a =t not n 

proved that the land fell within the Maha 

porohased by the plaintiff. That Endi g Presen , 

JudUTt 7 9 ' ea ' ned Subordinate 

Judge, hot ln passing a decree in favour VPf A 

ot the plaintiff ns to hie title the Jndge 
deolined to give the plaintiff k c. p0 *! 

Sion o any portion of the land whioh shonld KCJMARA 
be found to correspond with any D rtion of p, , 

Cadastral Survey Dig N,. 2f68. His reason " 

thlt P the7f "'T r fT 0 WaH that he ll J ld Specific per 

that the defendants had a promoted interest P"™e»ion 
in the land of (.adaNfr^l Snrvei- D il? V n ow fi whether nece. 
whioh they had held fora Ion? period of uhethercanbi 

‘r nh . ff A r in8t , tha *. p ' lrt of th « decree the To a »„i, {, 
Plaintiff appeals asking ns to say that he for the »le °f 

ought to have h'uu posession. I D mv f essin n ofrho 

opinion, the judgment of the learned ?« a . prior fl ^ e 

..Oij... «„«J:r¥iSS '*irs 

he did not actually flay that the defendants nnce of a <*« 
were oooupanoy raiyats, efcill he looked at pos9P8sion of tl 
it from that point of view and a. for possession t 

.hey had been in possession of it sTr^ 

for more than twenty years, that they had Appeal aga 

reclaimed the land and that, therefore, they Court? Salem 

had a protected interest. It is argued that ID/6. 

before the Jndge could ocme to snoh a FA^TS ap, 

decision, he ought to have found that Nil Mr. B. Sit'c 

Krishna Roy and others, under whom the en'a. on the 
defendants held, had a bona fide belief that The • *h def 
the 'and in suit appertained to that Mahal, agreement fo, 
that they let the land to the defendants or Iff, the doeur 
tt e.r predecessors under that belief and, him in the bn! 
further that the defendants also had a bona out,on of his e» 

M\ i * tl ; at l . th f ,r ‘eedlord did own the party to thee 
Mahal to which they thought this Und sion of the la, 

e^thlTof' tv d rtf' 00 ° f thebona fit" Riven pi, 

either of the defendants or their landlord also, to avoid 

blTer d 0 D ,' 6 fiT rai8 , 0d iD ' he Cpnrta fpr Possession t 

below and the Ending of the learned Sub- AV,V/„ v . ohe 
ordinate Judge, in my op.rdon, amounts to Kruhnaeomi v ; 
the Ending which the appellant’s Pleader 

asks for, name),, that they djd ^ ( , ?2 , nd raa , 

bona fide. If they d,d not, it is obvious that f ,« 2) 18 M ' 416i 5 
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«hey could not acquire a protected interest 

T oc«r i8 ' ui8?ed with °° r 

Appeal dismissed. 


' ed MADRAS HIGHCOURT 

ha 0mt Appeal No. 28 oy 19,S. 

February 8, 19|9. 

’ g resent: Mr. Justice A bdur Rahim and 

Jn c tu*e Snproer. 

Z VEL ATUDA CHETTT—Dependant 

f 8m N °- 5 — ApPKLf.AiT 

li KUMARASWAMT CHETTTAR 1Hn ^ 
of Plaintiffs aND D ,„ 

,, r p E«J»-r*NDR:NTH. 

Id Specific performance, suit for—Sale ofln*A n 

in possession of land, with *»/>,«/„? ° rl ^ nd - Person 
whether necessary partv—Pos J?** ° n 9'-eement, 
uhefher canbe joined.**' U PoMu<on i Player 1 o I, 

if 

! for T "h a e St n nZrf D e r P : rfnr v an ;° 0f a cnnt mct 
session ofrho land wit^tho n ,' vho , b ® e obfa >n®d po.s. 

7 *|I a . prior flfiTee mont for sale nl^’T 

• ,IT ’^ a necessary parry f p 70•. ml J : tho p,a,nt * 

| nnce T TZtScffol 7" ^ 8p T*?° Perform- 

possession of the land rh P ni ” ° ° f ,anfl aro in 

1 for possession to the prayer P for^n^cTfie 7 Pmjer 
and so obviate the necessity for EEng 7 

for possession, [p. 701 , co i s f , & 2 ] e ‘ h Smt 

Crur P f P t!r' , ' n - t de0ree ot the District 
19/6^ e ”’ ,D 0r ' 8inal Sni ‘ No. 29 of 

Mr P J S Qv Pear frP “ tf,e j°dgment. 
en's on th’e °”’ a '° T >he S "P™d. 

jhe -th defendant had notice of the 
ereement for sale in favour of the plaint! 

>ff. the documsnt having been rrad out fo 
.'7 , h , 6 . 6 n ^ BPRir.rar’e r ffice before exe- 

P»r.v t°o tb 9 6 ; eP o H0 WB8ft 

sion^if fJe " aS a,fo ,D P°ppps- 

piod of the lard. The lower Court should 
havegtveu plaintiff a decree for possession 
also, to avoid the necessity 0 f his suing 
for possession again. Vide Bogota Appala 

V “ v - Chengnlvala Jngira-u (1) and 
Atnhnasomi v. bundarapp'iiyar (j) 


( 2 ) il lul 88 . n °' 6) 1 M * w - * 77 - 

fgg ' 0 J- 6 Ind. Dec. tx. s.) 
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8UNDARBA8 KUKRI V. DILWjlB 8\HU. 

Mr. Oooindaratulu Naiiu (with him M*\ 
K. 0. Subramanian ), f„r the Appe.Kut— 

Plaintiff is not entitled to a deoree for pn. 
session. See Rangayyi Reddy v Subri. 
rrunya Axyar r3). 

Ju DGilEXr. — We think this is a per- 
feotly clear case. The evidence entirely 
supports the finding of the learned trial Judge 

that the deiendants Njs. I to 4 had served 

‘° 8 , e . ‘ b ®, Idnd ln depute to the plaintiff 

, th ® lbtb August 19 6 for tts 7,000 

and that they actually sold the land to the 
5th defendant, the appellant before us, on 
the 2drd august laid, for Rs. 10,000 but 
that, before the execution of the sale-deed, 
the plaintiff, having oome to know of the 
contemplated sale, went to the Sub- 
Reg'strar a offioe when the sale deed was 
aotual |y being written on the 23rd August 
lyib, and read out hie agreement Exhibit 

, ,.,r be 6 vjdenoe in the oase and the pro- 
liabilities all bear out the finding of the 
Wed District Judge. 

The appeal must be dismissed with costs, 
ihe memorandum of objections must be 
owed. The 5th defendant was undoubted- 

aUe a m“aT. ary Par ' y the 8nit - having 
notm n P * d t0 i pnrot,8Fe tbe property with 
to sell * 0 knowledge of the agreement 

learned '“l ° f the pUintiff The 

in® tu c. ^ a8 pa8sed a deoree direct- 

Mb d «feodant also to join in the 
execuf.m of the sale-deed. That porii-,, 

Lie? T® haS not bten ub J e " ed »o in 

and it is not necessary for us to 

iha SS ftriy opinion as to whether that is 

u , proper * orm of deoree in such oases* 

sesflinn\ D °^L ° WeV * r V g,Vfcn a deoree for poa- 
he id °a- t i^ e P 1,4 * 01 *® and we think that 

Banr^h erit *^ dd . to snoh a deoree. The Full 

raman , *“ ^giyyt Reddy v. dub- 

as th doiS not apply, inasmuch 

party 0 t o \u def ? ndaDt wa8 a necessary 

ILL *, 801 * when he obtained P o.- 

that u °* the pro P«rty with the kno »lelga 
in fftT 7 8re a PP ° r airee ^ 0 o 6 for sale 

Cnifif ^ °- ^ 10 p * aiD ^ff* f he learned 

thiLk h t a lT obi0r7d9 ,here; ,[t 1 

Draor/« b &3 the 80tt,ed anl sala'ary 

wher« 8 °l- th * £ ' and "tber D )urcs io India, 
Parties properly sued for specific 
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performance of a ron.raot for sale of laud 
are in nossess-on of the I ml, t) Hlh „ a 

prayer for posssss.on to be aided to the 

ohTti H qP6(Uti ° pqr ^ rraa ' 100 . thereby 
1 * 6 n9JeS3lt y tor filing a fresh 

suit for p we,*,or, to which there novel 
b, nodefmn,. In Bug Ul 4ppi j, y 

t?rV' VVr r, “ (M tHe Hi,U ° prop )si • 

JV U '\ dl V a ' jl * 0 f niy add, also in 
Kri-t irii<n tii v. butvhrnpoayyir 2) 

wilT h L r 9 S "d« i, r th u l,w -We 

w.l be mdi il by directing p issession 

of the pr, D9r ty ln diwe to ho given to 

the plaintiff. lb, plaintiff will have his cuts 
from the appellant. 

M. C. P. 

Appeal dismissed, 

Memo, of objections allowe l. 


PATNA HIGH COURT/ 

b£CJND ClVlL A p P<4L No. 7d5 ok 1918 

July d0, 1919. 

Present: Mr. Justice Ooutts and Mr. Justice 

Dm. 

Bhaiwn SUNDtttBASKfJEif and 

aNuih-.k—Plaintiff. _ A vpxclxsts 

’ersus 

Kh2wls Dir.WtR SAHU_Di!K., BlNT _ 

Kfi'PO «I E.\ r. 

Lan xlor l an*{ fpnnnt _> 

itciyuti * M,", c 


h W- W7, 1 ^ ^u 4 ^ 8 “ 5 . S1 ' 33 '■ 32 5I L J 3Wi* 


Whore, in a suit for Mcs p, s9cs8 ; on of 

lands winch tho d-fen.li,.t C o.,to-ts hL 

hoMinga, the plaintiff establishes his title ' 
pn«n ,a», entitles him to possession it is „ , , 

Messrs. Atul Krishna R n a n J o-„ 
Diyal, for the Appellants * WWar 

spondentl' ^ S ^"‘ ^ ^ 

JUDGMENT. 

D f ,8, f J ir T r h, 4 HP0Jal ari<efl 0Qfc «f tHe j a d ? . 
mout of the Judical Commissinuer of RtnL 

lhe suit was by the apuella ot for khos pe a . 

° 1 . ^ specified in "the 

plaint. The defendant contests 1 the suit on 
hoidr/e ‘ atth086 laDd9 were hi ‘ ^yan 
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It appears that the defendant took a lease' 
of a v.llaee called village Bethi within which 
the lands in dispute are situate. The defend- 
ants case is that previous to the lease he 
acquired an occupancy right in the lands 

R -" d 

The lower Appellate Court has come to the 
conclusion that the defendant has some 
ra.van lands within the lands in dispute bat 
the ower Appellate Court, being of opinion 
that the plaint.ff has not been able to show 
Which land is th eraiyati laud of the defend- 
ant has dism.ssed the plaintiff’s suit alto- 

gft t ner. 

It is contended on behalf of the plaintiff 
first of all that the finding of the lower A pe, 

I?*® ,°> r ‘ 19 “Pcusta.nable in law. He savs 
that the Record of Rights is in his favour and 
the evidence was insufficient to rebut the 
presumption arising from the R 93 rd of 
Rights In our opinion the finding of the 

lower AppeHateCou.ton this point is a finding 

of fact. It must, therefore, be held that the 
defendant has in fact some raiyati land 
within the lands in dispute, “ 

The neat question is one of importance 
namely, whether the onus is on the defendant 
to show which of his lands are raiyati and 

which are not The learned Vakil on behalf 

t!r !f ih T f T t6n 9 tl,a ‘ 83 Hi 0 proprie- 
tor of the lands, he is entitled to khas posses- 

Sion of every portion of the lands in dispute 

except snob in respect of which the defend. 

title ma Th . ab ' 8 1° 6 n ab], ' 9h 90me sort 
tit!®. The lower Appellate Court has taken 

the view that it was for the plaintiff to prove 

his title to the land. It appeirs to us that 

there is very high authority in favour of the 

SoLa P ® a 7“ ment - In tb0 case of Rajah 

Sei !‘ V ' Do07 Q a P eTsau d Tewarree 
lows- the Jad,0,a Committee said as fol- 

ho appelIa: ! t 18 the Zemindar ; as euoh 
he has a pnma facie title to the gross oolleo- 

tions from all the Mouzths within his 

defeat d th r t Jt y DP:>D * he r00 Poedents to 
defeat that right by proving the grant of an 

intermediate tenore n . 

In the case of Ram Monee Mohurrir v 
Alesmoodeen (2) Couoh, C. J., said as fol-' 

10 Wbl — 
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The plaintiff then had made out a prima 
facie tale to the possession of the land The 

Und.V'" faot ' did D0t ‘Repute that the 
land was the plaintiff’s, and was ready to pay 

han rent, but he alleged that be had a righ^ 

o oontinue to occupy the land. The case 

hr ?L 9a °J , e a ? tnrB * ha * H Was Pessary 
for the defendant to show that he had 

each a right The plaintiff had shown that 

he wa 8 „ , entitled to the possession, 

and u n i eas th defendant had a tenure which 

plaintiff 8 r keep th ® posae88, '°P. the 
Plaint.ff ought to have had judgment to 

recover possession.” * to 

It seems to ns, therefore, that the title of 
the Plain iff being admitted, it was for the 
defendant to identify the laud wbioh he 
claim, as his raiyati land. The onus was 
C early on the defendant. That being our 

the"i„d e "T H a, J Wthe 0 PPeal, set aside 

L? J dg “® nt9 and deor000 of the Courts 
below, and deoree the plaintiff’s suit. 

throu^h^ur' 5 " 8nt;t,8d *° hay ® bi3 

Cootts, J. —I agree. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 84 

of 1917. 

D April 2, 1919. 

Present: —Justice Sir Asatosh Cbaadhnri, 

Kt, 

SRIMANTA KUMAR CHAKRABARTY 

and others-Plaintiffs—Appellants 

• versus 

^ AR ALI HOWLADAR and others 
r ~“Uefenda>ts—Respondents. 

iO?TLi A anClJ A f (VILI B c ' °* l88 V> "• ", 50 . 

1 0»—Application under s. 105 for settlement of fair 

wltth?r ^ rent - Presurn P f ion of fixity of rent, 

after^p anSeS *? a 6 **,™ 1 2 ° f *^ure created 

Herit Ber l Ha Settlement-Landlord and tenant- 
Heritable tenure, whether necessarily mokarari 


(1) 12 M. I. A. 286 at p. 331: 2 Sufh p n T « 

2 Sar. P. C. J. 429; 20 E. R 347 ' • C - J * 225; 

(2) 20 W. R. 374. 


T ^ e landlord applied under section 105 

ot the Bengal Tenancy Act for settlement of fair 
and equitable rent of a tenure created by a howla 
pa a in 1233 B. 3., which expressly made the 

^ 1U ^ 6 koreditary but which oontained no clause 
about fixity of rent: 
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Held, (]) that although the nhiintiir i i i 
realizing the sumo £ ut 1* 7 La 
years, that did not by itself show H.-.JVi " m "- v 
Uxod, and that, therefore, he was entiH . !° ?' Waa 

fair and equitable rent assessed; fp. ;oV t -, < l 'T' U 

W) that the mere fact that a heritable U n„r» 
created could not by itself hum,, h , ' ' V:ls 

tenure was created fp. 704 , col. j.] U mok(lrar x 

Appeal against the ’decree of the Special 
Judge, -f aridpur, dated the 3rd May 1916 
reversing that of the Assistant Settlement' 
^^oerat Ch.^andi, dated the 27th April 
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FACTS appear f rom the j QdgmeDt 
Babu Sroja Lil C/iukrubarty ( with i ■ 

AppellanT^ 0ha ^bart u ), for the 

Bat the f f ve the plaintiff a decree. 
Bat the lower Appellate Court .eve.sid 

not 1^’to h ° ld |' ng that 11,3 r ° nt 
ot liable to enhanoement having regard 

let XZ 6 L J tha ^ X!Z y 

c 6re a fenan °y oomes into exist- 
rent ATkT Permaneilt Settlement, the 
the # 8 mb 6 t0 enhan °tfment But where 
6 tenancy comes into existence before 

ment Z * ° f tbe Perma ”^ Settle- 
The ’ T ° ann0t be enhanced. 

B S l* I Oy f ber ° " as orea(e d in i233 

m' / T ° u ? a ^ er the Permanent Settle- 

Besides the contract between the 
Pai .es here does not shew that r“t 

„ nnR \ ln PO'-petDity. The putt,, U a 

the ooounaf' ° De ’ Tbere hre inures where 
ooupation is permanent but the rent 

* not faxed but liable to variation 
1 re jR 18 Bable to enhanoement The 
one? 7 f PPe ' ]atfl Court refers to two oa.es 

Co LtP ?T l G !'* V - MMnapu, Zemmdary 

•si 

v. Watson # Oo. (3). 

Babu Ul Lw K 'v 1 u azlul Huq ( with bim 
Respondents 1/?*? M . ukkerjee ^ *°r the 

heritable and abm ! fc that fche tenure is 
that the r«nf ' 6 i? J? Dofc bing to show 

The payment ot T ® t0 enha a°ement. 

Dt of u mform rent for eight 

(2) lVc d w C M* 785 i 15 C - w - N - 233. 

(3) xxzzz (m >- 


years shows that the rest is n nt r n 
to enhancement. There may be J 7 
jT" contract and an implied 
Here the contract is implied as to the 
hsity of rent. Beside* the rent I I 
a consolidated one. Tho r / • berd 19 

The Zu'ZL 'heriX B^efi VP* 

A S,a'£? £ 

— *»: iX-Tirr. t 

of rent. Therefore in sec >nd appeal this 
finding ought not to ba disturbed h 

r3p,ied - 

a -suit under section 105 „ XT' °f 

X set tfoment th „ e f B 7 ai 

and eqritable rent in respect nf - f f 

! U tho Psession of the defendants The 

tamue was created in the er ,T 
The superior taluk hr granted * / / 

. t0 tbe predecessor i n interesting 
the defendants, ,hioh is Exhibit A A * 

- - of4 * kanis of land at A be ren'tal 

ri8ht Was made -P-sly hereditary be 

aho T U h t^e^:tyTf 0 td'-Th: n d ,, ;-;-‘ 

have paid at 7 the rate of 

all this time. From that the learned SuT 

ordinate Judge has oome to the conclusion «,It 
bo rent is to be considered as mokarari He 

has relied upon tho oas e in /‘urn, Pu / 
t-h°*e v. Collector of Khulna (2) and the case 

co Z ‘ v - f iJnapur Z ^ 7 U 

Co., Ltd. (1). A s regards the first case it is 
based upon a finding that the pattah ZL a 
confirmatory one, inthesense that thetenanev 
was ,n existence before the pat,ah wL grant 
ed, that is to say, ,t was not shown that the 
enanoy was created for the first time when 
the pattah was eieouted. As regards the 
case of flam Dayal Oiri v. Midnanur 7 

X . ^ 0). the tasT of "tbe 

decision was this. that ^ 

l 0 d r e 

o7ttLe m t‘1d-cal^ tlrref ^ 

p- -e^-rtltifren 1 ^ 

m every instance the same rate R» 5 

was paid. They held that i„ those oiroum 
stances the inference of fi xt y of rental wa 9 ‘ 
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legitimate. Bat there are no transactions in 
this Ouse, The mere faot that the landlord has 
ohosen to take the same rent for a great 
namber cf years in rear ect of a tennre created 
for the first time in the j ear 1 2 Cl does not 
by itself show that the rent was a fixed 
rent. A pre.-umotion of that kind only 
arit.es under seotion hZ of the Aot. When 
there are express limitations in the Act 
with regard to the right of the lanllord 
each as are to be found in seotions 6 and 
50 of the Bengal Tenancy Ant, it would 
be extending the limitations if it be held 
that the mere fact that the landlord has 
not realized rent at a higher rate for some 
years is by itself sufficient to raise a presump¬ 
tion of fixity. One frequently comes across 
documents of this character where there 
is an express provision about the fixity of 
rent. Toe mere faot that a heritable 
tenure is created does not by itself mean 
that a mokarari rate is also created. 

I. therefore, hold that the landlord is 
entitled to have a fair and equitable rent 
assessed with regard to the plot of 
land in suit. That being so. the matter 
is remanded to the Apoellate Court for a deoi 
sion as to what would be fair and equitable 
rent. 

Having regard to the faot that the defend¬ 
ants had been paying at an unvarying rate, I 
think that faot ought to be tak^n into 
account in awarding costs in this case. I, 
therefore, dueot that eaoh party do bear his 
own costs in this Court. The ordtr for 
coats in the lower Courts will stand. 

Case 7 emanded. 


[1919 


Boolfi of account, entries in, value of —‘ Sure ’ in 8. 160» 
meaning of. 


MADRAS HIGH COURT. 

CiVIL A Pi E L No. 9b OF 1^17. 
November 1, J9i8. 

Fresnt: —Mr. Justice Abdur Rahim and 

Mr. Justice Oldfield. 

M. S. YESUVaDIYaN- Defendant 

—Appellant 
versus 

P. S. A. SUBBA NaiCKER— Plaintiff— 

Respondent. 

Evidence Act (I of 1872), ss. 34, 160, scope of — 


^ Section 34 of the Evidence Act cnlv lays down 
d that a plaintiff cannot obtain a decree by merely 
t proving the existence of certain entries in his bonks 
j of account, even thoayh those books are shown to be 

kept in the regular course of business. He will have 

to show further by some independent evidence that 
1 the entries represent real and honest tr-n-aocions 

fc a,,( l that the moneys were paid in accordance with 

| thoso entries. No particular form or kind of ovi- 
I dence in addition to the entries is required. Any 
relevant facts which can bo treated as ovidence 
within the meaning of the Evidence Act would be 
sufficient corroboration of the evidence furnished in 
i books of account, if true, [p 7 -', cols 1 & ?.] 

The expression ‘sure’ in section 160 of the Evi- 
dence Act, in the sentence “if he is sure that the facts 
. were correctly recorded in the statement”, does not 
mean that the degree of conviction postulated by 
it can be treated as equivalent to any on which the 
witness may choose to say that he is sure, whether 
or not it is too fantastic or illogical to commend 
itself to reasonable men . The meaning of the 
expression is that the witness must satisfy the Court, 
with reference to ordinary probabilities, of his right 
to bo sure that the record rolied on by him is 
correct [p. 711, col. 1] 

appeal against the deoree of the Court of 
the Subordinate Judge, Tutioorin, in Civil 
Suit No. 6 of 1916. 

Mr. T. Rangochariar, for the Appellant. 

Mr. K. Srinivasa Aiyar.gar f for the Re¬ 
spondent. 

JUDGMENT. 

Abdpr Rahim, J.— The appeal arises in a 
suit to recover suras of money amounting 
to Rs. 8,COO from the defendant on the 
basis of certain dealings. The plaintiff is 
a dcalrr in ootren and had been doing 
business with Messrs. Giddara & Co. and 
afterwards with the New Berar Company, 
supplying them with cotton. The defendant 
was at first a writer employed in Gaddam 
& Co.’s office and afterwards did business 
as a broker. Admittedly the defendant bad 
dealings with the plaintiff; he used to pay 
moneys to the plaintiff by way of deposit 
and drew moneys from time to time. The 
dealings out of which this suit has arisen 
covered a period of 5 cr 6 years, and the 
claim of the plaintiff is that, on taking 
aooouDts, he was entitled to the sum which 
he has claimed. The defendant’s case, on 
the other hand, is that he was entitled to 
Rs. 7,030 and odd and not that he owed 
anything to the plaintiff. The mode of 
dealings between the parties was of an 
extremely lax character. The defendant 
paying in sums of money from time to time 
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neveraskedfor any reoeipt or voaoher for them. 
Aooordmg to the ease of the plaintiff the de¬ 
fendant drew sums of money during the last 
5 or 6 years on different dates; on some 
oooasions he sent round ohits to the plaintiff 
on whioh payments were made, but on 
the majority of oooasions, payments were 
made on the defendant’s personal request, 
there being no ohits from the defendant 
authorising those payments. The learned 
Subordinate Judge has given a deoree to the 
plaintiff as asked for in the plaint. The 
evidence in the oase consists mainly 
of entries in the plaintiff’s books of 
aooount. The defendant has not produoed 
any aooount,a whatever and the suggestion of 
the plaintiff is that he has aooounts but has 
wilfully withheld them. The defendant 
denies that he has aooounts but, he says, 
with reference to about 29 or 30 out of 
about 200 items, that he did draw those 
sums and that he reoolleoted having done so, 
although he has no aooounts or ocher records 
with whioh he oould refresh his memory, 
ihe aooounts filed by the plaintiff have 
been impeached by the defendant as fabrioa- 
tions. The aooounts oonsist of ledgers and 
day-books. They are properly bound books 
and from outward appeaianoe the books 
seem to be regularly kept. The parties 
fell out sometime in December 1915. Before 
that, admittedly, they were good friends 
and there oannot be the slightest doubt that 
they trusted eaoh other. The oase of the 
defenoe, if true, would mean that these 
aooount-books, oovering a period of 6 years 
and containing aooounts of the dealings not 
on y of the defendant but of various other 
persons, have all been fabricated. It would 
also mean, on the admitted faots of the 
ease, that if they were fabricated it was 
done after the parties fell out, that is, 

er December 1915. Without saying that 
impossible, I should regard it as ex- 
reme y improbable that books suoh as we 

* ° re us * have been paged, especially, 

1 ou any sort of internal evidence what- 
ever in the books themselves to bear out the 

aetendant s suggestion that they have been 

onooo ed for the purpose of this oase. No 

trifti mP Wft8 ’ * aot » mac * e fc be Court of 
mo K D °*r Wa n any S0r * oaa attempt made before 
n Q Q ^ r * wao opened the 

fcho °u 0 def fl ndaac (appellant) to show, from 
0 arao ^ 0 r of the books or the entries, that 


the entries were either interpolated or that 
pages had been removed and new pages 
containing fredi entries has been substituted. 
There are, On toe other hand, oiroumstanoos 
whioh would show that there is no substantial 
reason for doubting the ga* nishees and the 
bona of these books of aooount. They had 
been filed previously in oonneotion with 
Other suits in other Courts, And the nature 
of the entries relating to the dealings between 
the plaintiff aud the defendant would in 
irself make it, extremely ditlioult for the 
plaintiff to get up false entries to supp ort 
his oase. J here are only t wo entries 
with respeot to whioh any attempt has 
been made by the defendant to oontradiot 
the plaintiff’s ’tnoks. I shall deal with them 
later and point out that no good arguments 
aan be based ou these two items. It ha 3 to be 
poic.‘ed out that the oase was not satisfactorily 
oouduoted for either party in the lower 
Court, and the procedure adopted for proving 
the entries * as not ssriotly in accordance with 
what the law required. The plaintiff’e evi¬ 
dence is that he made all these payments 
with whioh the defendant is oharged; whether 
he made payments with his own hand or 
through olerks or writers who made payments 
on his orders would not make any differenoe. 
He apparently attended to his business 
himself. He used to be present at the shop, 
exoept when he was away to some other 
plaoe of business and plaintiff knew the 
way in whioh entries used to be made in 
the books of aooount by the different 
writers and aooouutants. lu bis examiua- 
tion-in-ohief, in addition to the general 
statement that all the payments were made 
a 3 entered and that he made the payments 
himself, he speaks to a large number of 
speoifio items of whioh he has personal 
reoolieotion independently of the entries in 
the books; most of those items are of 
large amounts and he deals with them in 
detail in his examination ! l-ohief. While he 
wa9 oross-examined with referenoe to these 
speoifio items, it does not appear that any 
attempt was made by the Pleader 
for the defendant to make out that as 
regards other items he oould have had no 
personal knowledge or means of speaking 
to them in the way he did in his examina- 
fcion-in chief. No doubt it woald have been 
more in aooordanoa with the proper practioe 
for the Pleader for the plaintiff having 
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asked him specifically abonf fk u 
which he had a the ,tema of 

to have qeestioned hf e m h * re ?° 11 ««°". 

■ Urns, which be tid ° tbe ° tber 

to the defendant but " 7 th ref 03 " 7 Paid 
which he had ro irrl* reference to 

allowing him to refresh* his”* reool,eot ' on 

the entries in the boots accord “g“o 7 h 
visions of sections 159 ar ,d len ll r," pro ' 
Act, But no objection L tb « Evidence 

to tbe form of the onlf apPar< ? tly taken 
With reference to there latter^ 7 at,8wer 
-ay take it, therefore thl th'e 7 W# 

Purported to speak not only to th P 7 

items mentioned by him Lt , he ppeo,fio 

other payments eDtefed in the t, & !”° to the 

been made within hie knowledge WeT^ 

also the evidence of two nf bave 

of ‘U books and io n - tbe ” rite ' s 

find that they Bere a6k(d be,r ° ase , we 

the way in which the book, f , Pea C ‘° 

oot to the items specifically 1 V*h 
been disposed to take a more 1 b ° a ’ d b&Ve 
of this mode cf proving th eerwas view 

the faot that the defendant^‘pf'T bnt for 
no objection. Further ,h , ^ made 

*»- P>aint fitTa lift 

irt; ,; hioh ‘bo defendalt “s 9 

tbe eoU^V^ZkTofa & °° Py ° f 

that the defendant has ■' 30 

the items to whioh ih 1 ® no,, °© cf 

witnesses most have hf ^, &Ud bis 
relating to the defpnH *» eD referrin e as 
tbe Exhibits A and B seWes * transaotion9 in 

than the entries bv y ^ ldeDoe other 

ehits, i„ addition to the o^l ° ™ ab ' ra or 

the plaintiff. On the nth t6 ? tlm °»y of 
difficult to accept tfo r? r , laud ’ lfc is 

“■* <■- 

a broker ard hnH ever, lie is 

the plaint,ff but ° E ’ y witb 

and it is nnlikely that he m uTkeT 

% trs? °: h *i\r d t a o r ZZz 

or of bis other dealings 6 H 88 br ° ker 
me as somewhat extraordinaiy. 03 He^Dro* 

ovTaVuZl?^ years“‘ 6 " d, ' n * 

th" 

S r.,rt 1~ 
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fcnld bl a n ° d60eDt Sb ° w of objection 

them „ , , adTaEC£ L d ty b, ' m and admitted 

whoever h r,r e be bad 8ny r foolleofion 
whatever of these items. His case is that 

On thi “ 0ney ' •™«P» on chits, 

clear h t, P ° • ^ eviderce is absolutely 

plaintiff t7 mi L Ed tb8t be Used t0 ask tba 
plaintiff to make payments on his acoonnt 

any sort h°“ bimseif withoot 

y Fort of vouober whatever. There are 

evider ' ER ' aECea of ,ba ‘ sort proved by 
vidence independently of the entries. The 

thin ° f b M drawi " g8 would also snggest 
that he could not have been sending chits 

for every payment. We find, for instance 

en r,es relating to email amonnls like Re 2 

to ehow an tl ^ 6 ' aEd there entries 

to Show that payments were made through 

himself or through other persons, some of 

in °th ^ ere appareDt, y peons empbyrd 
■n the office cf Gaddam * Co. If Z “ 

were ohjls in oonneotion with (hose pay. 

wo"Id not en h tbe 6n,rit8 re,ati ^ *° them 
Thich ff b 8ppBared in (be form in 
which they are made The entries mention 

the names of persons through whom payments 

behalf “oMhe 84 d' 5 6 , iD9,an3e of and on 
E f( , ° f , tha defendant. If the defence 

have cali e ed eD ?r‘ W8S ' rae be conld easily 

the en, d h ° Ee pereori9 and shown that 

no such 9 t, W6re e fa '" e ' He baa made 
uu scon attempt excent in tu 

oases above mentioned but whioh I B haU 

the° W defend 04 , be8 f EDt ‘ be ^esLnoi 

npon us by Mr T^Bau 0 ^ • Pr 8 'f ed 
the nln.n, I .. Eangaohariar that 
the plaintiff ought to have asked for 

some vonoher whenever he made payments 

or that he ought to have taken tbe eigna! 

we?e °Lad f rf “ dan * whenever payments 
were made to him. And it was pointed 

for takiif 9 f PlaiD ‘‘' ff did kee P books 

Bards b g “TT™*, ° f PereoD8 - As re- 
gards these books the evidence is not at 

1 clear as to the nature of the transactions 

parties nsed to be takeD. That tbe 
plaintiff and the defendant, until they fell 

«h’ / eP .? Sed , oonfiden °e in each other is 
abundantly clear As already mentioned, 

the defendant does not declare that he 

obtained any receipts or vouchers for the 

amounts pain i c by him from time to 

l , m ° 8t have trn 9 *e^ not only the 

plain.iff but must have relied upon the 
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mode in which the plaintiff kept his 
bocks of aooount and did business. And 
if the defendant trusted the plaintiff in 
that way, it does not surprise me in the 
least that the plaintiff should have made 
payments without insisting on vouohers on 
each oooasion. I may here mention some 
of the larger items which must be taken 
to be proved by evidenoe independently of 
the entries, for instanoe the item cf 
Rs. 1,391-8-2. The case of the plaintiff is that 
he borrowed from the office of Messrs. 
Gaddam & Co. Rs. 1,500, and out of that 
amount gave this sum to the defendant. 
It was suggested by Mr. T. Rangaohariar 
that it is a false story that he borrowed 
any money from Messrs. Gaddam <fc Co. 
If there was any foundation for this 
suggestion nothing was easier for the defend¬ 
ant than to produce the books of his em¬ 
ployees and to prove the falsity of the 
plaintiff's oase. 

As regards the transaction relating to 
mortgage Exhibit E with respect to which 
a sum of Rs. 496 was paid by the plaintiff, 
the oase of the defendant is tha:. it was 
paid not to him but to his brother. This 
payment is supported by the receipt Exhibit 
D-l, the payments being made at the 
shop of one Ambalavana Pillai, and P. VV. 
No. 5 proves the handwriting of this man 
in Exhibit D. if the payment was not 
made at the instanoe of the defendant, 
and it was a dealing directly between the 
plaintiff and the plaintiff’s brother, one 
would have expeoted the defendant to 
examine his brother and prove the 
falsity of the plaintiff’s oase. No such 
attempt has, however, been made. I might 
refer to the transaction evidenced by Ex¬ 
hibit A as showing that it is unlikely 
that the plaintiff owed large sums of 
money to the defendant in 1915 or there¬ 
abouts as related by him. The defendant 
obtained from the plaintiff assignment of 
an of/ii for Rs. 4,00 0 and he paid down 
Ra. 1,000 aud agreed to pay the balanoe of 
Rs. 3,000 before the Sub-Registrar. As he 
ailed to pay the balanoe, tue transaction 
ell through and the plaintiff had to 
refund Rs. 1,000 to the defendant. If the 
efbud*QC’s oase ware true, it wa i not 
1 ely that he would pay Rs. 1,000 if as 

a m »*ter of faot Rs. 6,000 or Rs. 7,000 
were owing to the plaintiff. 


I shall deal now with some of the criticisms 
made on behalf of the defendant as to the 
oorreotions of oertain entries. Under the 
transaction whioh is represented by Exhibit 
C 5 that is a ohiton which, aooordmg to the 
oase of the plaintiff, certain payments were 
made, Rs. 100 was to be paid 10 some 
person not mentioned therein. The sugges¬ 
tion on behalf of the defendant that 
Exhibit C 5, whioh he alleges has been 
wrongly translated, means that the payment 
was to be made ou behalf of the defendant 
to the plaintiff himself, is not borne out. 
If that were the oorreot interpretation, 
then one would have expeoted that the 
man who was to pay the money to the 
plaintiff would be mentioned. Taking the 
dooumeut as it stands, the oritioism ou 
behalf of the defendant is that the entry 
ou the 10th June 1913 is not of Rs. 100 
but of Rs. 80. There is also a further 
entry of Rs. 25, that would make up 
Rs. 105 and not hs. 100. There is to that 
extent discrepancy between Exhibit 0-5 
and the entry in plaintiff’s book. Rut I 
am not satisfied that the discrepancy could 
not have been explained if the plaintiff 
or any of the accountants who had knowledge 
of the matter was asked about it. Rut 
the defendant’s strongest oritioism is with 
reference to the entries dated 3rd April 
aud 17th April 1914. Tue brat one reads 
“Debit, taken aud paid by S. A. for F. K., 

S. Rs. 2o,” aud the latter is to the effect 
“Debit for F. R. M. S. Rs. 373 *2-4.” 

The defendant has examined D. Ws. Nos. 3 
and 4 who are employed in the F. 

K. 3. A. A. tirm aud F. R. M. 6. firm 
respectively, who prove that on the dates 
mentioned there are no entries in the plaint¬ 
iff’s book. Rut these two • witnesses were 
examined after the plaintiff had dosed the 
oase, aud neither the plaintiff’s uor any of 
his witnesses’ attention had been specifically 
drawn to uor were they asked any questions 
as to the nature of tneae transactions that 
migot not in itself be a sufficient answer, 
if the entries themselves were quite dear 
aud unambiguous which we do not think 
they are. Ritu these entries are worded 
differently from other entries in oases where 
payments were made in to a particular person 
or firm at the instanoe of toe defendant. 
Tnis entry of the 3rd April is that Ri. 2o 
was paid by the plaintiff ‘for’ F. K. 6. and 
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Tj f. the 17th « that 

Mr K W " a,d A eblted for ’ P- R. M. S. As 
• lcivasa Aiyangar, the learned Vakil 

that m G / eSPOndenf ’ ■ n «"ted * might be 

said two "u 9 t . aken for Payment to the 
a d two firms by the defendant himself or 

:~ e S n f h “ beha,f a " d not aoto“ ; p a d 

t ?z te 

25 ~® ■ VST 2 

faI ' B f m qae ° t,on in ‘he plaintiff’s books are 

as a whl Sat ' d 0n ° 0n8ideriDg the evidence 

wh!oh the ’ : P ' e ° f tl,e way in 

j D t , e oase of the parties was conducted 

manner i?’" C ° Drt and the ""satisfactory 
manner of proving the entries in the books 

t , ° ooa «- whioh were not speoifioally pat 

—dV'k.'jT^, "" r 

B°e J nt r t e rn°e f a ba rH e93 a " d ^ 
ent true and honest transaotions 

further as regards certain items, there is 

and the ra n V6 eVidenoe inthe sh ape of vonehers 
and the o roumstanoes of the case to whioh 

mem V6 o ° 6 , d 8,90 show ‘hat the items 

mentioned in the entries in question are true 
Hon. represent a real trausao- 

lan J ^ Ut ’th t / 8 ^ ar8Ued J 0n behalf of ‘he appel- 
„ nffl • ^ * t , he evld enoe as it stands is not 
snfhoient in law to fonnd a decree on, against 

Act \ e ° ti0n 34 ° f th0 Evidence 

atooun7 *1 ■ ‘ ‘ he eDtrie9 in b00ke of 

account, regularly kept in the course of 

tins a a? rel0Vant ’ bQt ench a statement 

,l W '|- f lity - Tbat merely 8 means 

mere r P la,ntlff cannot obtain a decree by 
, . y . Provmg the existence of certain 

en nes .n hi8 b00k8 of account, even though 

those books are shown to be kept in the 
regular course of business. He will have to 
show further by some independent evidenoe 
that the entries represent real and honest 
transaotions and that the moneys were paid 
in aooordanoe with those entries. The Legis- 
lature however, does not require any parti- 
cu ar form or kind of evidence in addition to 
entries in books of account, and I take it that 
any relevant facts which oan be treated as 
evidenoe within the meaning of the Evidenoe 
Act would be sufficient corroboration of the 
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evidence furnished by entries in books cf 

that n with f tr r 1 have already po, ' Dted °»* 
that with reference to certain specific items, 

ha " 7 ampIe oorroborative evidenoe, and I 
would 8 ;o°t m r° n l d ,be oironmstanoes whioh 

sen^d T *?u tha ‘ the tran ^»‘ions repre- 
ented by these entries are true and honest. 

oral“tlte ne t/h° thlnk ‘ ha *‘ ap8rt fr0 “ ‘he 

oral statement there ,s sufficient corroboration 

find th!t r 'm' D th,a ° a9e ’ Then I do not 

L it» 8 r e,,t r ? ason has been sb ° wn 

tor not accepting the sratement of the 
all 'th^i'" b ' 9 eiamin ation in chief, that 

e i ems in the aooounts were realIv 

payment's‘a** def . endant ' “caning that all the 
th»7. J ? d were “ctually made to 
the defendant. This is not a mere isolated 
atement. In the very beginning of the 

a“ n° a d f r ,D .'° hief ha 8ay8: Tb e defend- 
obits. If th * d f m ° Dey without giving 

asked mo t- & e [ endar it had personally 

i me to P a y the money to anybody I 

used to pay without taking the signature 
of the person who takes the money. When 
I paid money to defendant directly, I 

The defend t" 7 8Datare or *°‘ any voucher. 

over and h l D °‘ “ ade 8Dy paymen ‘ 
accounts " What 1 haye ep tered ‘he 

• , * ^ ,8 oa8e ^as, according to his 

evidence, tbat it was he who used fo make 

mean Pa t y hat en h S - ^ ^ DOt ^essZly 

always to h d W ' th h ' S ° wn bands 

ant or h haD<J ° V0r m ° D6y to the defend- 
ant or his messenger, but only tbat the 

payments were made under his personal 

he southtV r r 601 ' 0 "- Tbat ia ‘ b e case 

if the def d° ? ake J 0nt - 14 mi > b ‘ ^ that 
ff the defendant had made an attempt he 

might have been able to show by cross- 

ZllT* d hat n ‘ h '' 8 Wa8 80 '"P-babTe 

statement and should not be accepted, but 

attemnt T^- ‘ h “ he reaIly “ ad ° a ° y a "° b 
did “ p4, , U 19 Possible that the plaintiff 

all m, hare any direct reoolleotion of 

„‘ h f. ,te “ 9 - He had independent 

nth ]e °? lon pf some 'terns, and as regards 
ers e might have remembered them on 
tooting into the aooounts. This is suggested 
oy a statement made by the plaintiff in 

ms cross examination. He says with 

eferenos to oertair. entries: ‘These I 
remember independently even without look- 
mg into aocuunts.” As regards the items 
io he did not ramembsr in that way, 
o not 6nd tbat the cross-examination 
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was direoted to show that it was improbable 
or unlikely, having regard to the lapse 
of time, or the ooarse of business adopted 
by the plaintiff, or that he oonld not be 
relied upon to remember those items even 
on reference to the entries. It is quite true 
as pointed out by the learned Pleader for 
the respondent, that so far as it appears 
on the reoord, the plaintiff did not in so 
many words say that, as regards the items 
of whioh he had no independent recollec¬ 
tion, he was sure that they were true 
items on examining the entries whioh were 
made and of whioh he had knowledge at 
the time or soon afterwards. That would 
have been the oorreot way of examining 
the plaintiff on this point, but the Pleader 
who oonduoted the oase for the defence 
neither raised any objection to his making 
a general categorical statement that all 
the items in the aooouuts were really given 
to the defendant as entered in the accounts, 
nor did he attempt by cross-examination 
to show that these general statements 
could not be accepted. Having regard to 
the way in which the plaintiff was oro«8- 
examined, I am unable to say that the 
statement as regards the entries in the 
books of account generally should be 
rejected on grounds of improbability, 
especially as I have not the slightest 
hesitation in holding that the aooounts 
of the plaintiff are genuine and bona fide 
and that the admitted facts and circum¬ 
stances point to the truth of the plaintiff’s 
oa9e and the falsity of the defendant’s oase. 

I do not propose to go into all the 
oases cited at the Bar with reference to 
section 34 of the Evidence Act. There is 
no difficulty in ascertaining what the 
enaotment means, bat the difficulty lies in 
applying it to the facts of a particular 
oase. Much reliance was placed on behalf of 
the appellant on the ruling of the Privy 
ouooil reported as Baboo Ounga dersad v. 
a6oo Inderjit Singh (l). Bat, apart from 
he faofcs of that oase, all that their Lord¬ 
ships laid down was that an entry in the 
ooks of aooount regularly kept in the 
course of business is merely corroborative 
evidenoe. To the same effect is the ruling 
reported as Queen v. llurdeep Sahoy 
' *’ I migrht here point out that the present 

(1) 23 W. E. 390. 

(2) 23 W. R. 27 Or. 


Evidenoe Aot does not say that an entry 
is merely corroborative evidenoe. it is 
substantive evidenoe, though by itself not 
suffioieut to charge a person with liability. 
I do not find that the oases reported as 
Sorab Jee Vacha Qanda v. Koonwur-.J°e 
Mayiik-Jee (3) and Hingu Miya v Heramba 
Chandra Chakravarti (4,) help the appellant 
any further. With reference to the latter, 
emphasis is laid on the faot that the 
learned Judges then say that each particular 
entry must be proved. x \ T o doubt that is 
the oorreot proceeding. But as I have 
already pointed out, it is merely a matter 
of mode of proof and, as the defendant 
raised no objection to the way in whioh 
the entries were proved in the lower 
Court, 1 do not think anything turns 
upon this point. \\ e hope, however, 
that in future when entries in books of 
aooount are sought to be proved, strict 
attention should be paid to the method 
of proving them as pointed out in IImg u 
Miya v. Heramba Chandra Chakravarti (4) 
and further that the entries themselves 
ought to be marked as Exhibits and not 
the books. In Jaswant Singh v. Sheo 
Narain Lai (5) we find that their Lord- 
ships discuss at length not only the 
genuineness of the entries in the books 
of aooount, but also the oharaoter of the 
entries themselves as to whether they 
represented a real transaction with reference 
to certain items whioh were proved by 
evidenoe independently of the entries, and 
rely upon the general oirourastanoes of 
the case showing that the accounts were 
bona hde and true. They observe: ‘‘Their 
Lordships need not go through other items 
in the books, nor deal with the evidence 
showing that the defendant had bill 
transactions with other people The oases 
they have examined are sufficient, in the 
entire absence of countervailing evidenoe 
to establish three propositions. They prove 
that the defendant’s sweeping denials of 
his connections with bill transactions are 
not true, and thereby they materially 
shake his credit. They prove that he 
drew hundis on Gobind Dass and sold them 

(3) 1 M. I. A. 47; 5 \V. H. (P. C l 29; 1 Suth P C 

J. 50; I Sar. P. C. J. 93; 18 E R. 19. * * 

(4) 8 Ind. Cas. 81; 13 O. L. J. 139. 

(5) 18 A. 167 V P. 0.) 21 1. A. 8; 0 Sar. P. C. J. -404- 

8 Ind. Deo \n. ».) 101. f 
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to the plaintiff, thereby displacing the 
defendants flat denials of dealings with 
he pJajntiff, and meeting the improbability 
that he should have drawn upon a house 
unknown to him, by proof of the fact 
that he did so. They lead to the belief 
that the plaintiff’s books are authentic 
and honest, and his gomasta's evidence 
rue, so that the course of the dealing 
alleged by the plaintiff terminating i n 
'e ei x hundis now sued on is supported.” 

H^e afst, enough has been proved to show 

that the defendant’s denial that he ever 
drew money except on chits is nnfroe 
ana the course of dealings between the 
plaintiff and the defendant showed that 
the transactions took place as evidenced 
by the entrifs. I may also here refer 
to the decision in Dwarka Das v Sant 

i a f k reft ™ the vS 

to be attached to (he plaintiff’s general 

ptatement that the items mentioned in the 

entries were paid to the defendant, the 

learned Judges point out that it was the 

duty of the defendant to otallenge the 

Ptatement, to cross-examine with reference 

to it and show that that it could not be 

believed I am, therefore, satisfied that the 

judgment of the Subordinate Judge is 

right and must be upheld. I would dismiss 
the appeal with oostp. 

1 coronr generally with my 

learned brother and I, therefore, do no* 

think it neoefsary to follow him in his 

detailed statement of the evidc os. But 

een-e to say a few words regarding 

the cases, in which it «ns alleged that 

there was no corroboration for the various 

items of the plaintiff’s claim except the 

accounts and regarding which the question 

arose whether other evidence was in fact 

given. If no other evidenoe besides the 

accounts were given, however strongly 

those acoounts may be supported by the 

probabilities and however strong may ba 

the evidenoe as to the honesty of those 

who kept them, such consideration could 

not alone with rcferenoe to section 34 of 

the Evidenoe Act be the basis of a decree. 

In Jasw'nt Singh v. Sheo Narain Lai (5) 
the Judicial Committee no doubt gave a 
decree after testing the entries in the 


[1919 
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accounts before it with reference to the cor- 

respondence regarding certain entries in those 

accounts and other independent evidenoe 

that 7 • bem - Bn ‘ 1 d ° not ^ink that 

with th?' OD 18 ’i” 8Dy Way ln<,on9, afent 
with the general proposition enunoiated 

regarding section 34. r n that case there 

was ,n fact some direct evidence as to the 

making of the hundis which were in 

ZVZ 7 t t he,V B ° rd8h; ^’ doubt, said 
wortbt Th 6V ' Je " C9 Wa " quite entrust- 

that * n l it presam ably have meant 

that notwithstanding its intrinsioallv 
untrustworthy character they were prepared 

stances of lb V ' 8W °i * he ° ther °' Toacn - 

as to nart- , ®-° a8e 8nd direct evidence 
afi to partionlar items. 

The question is whether the evidenoe of 

! basis'"fof IT ^ a ° 0epted and taken 
fs bv th 7 e ° re . e ’ 8Q PP le “ented as it 
is by the evidenoe of the accounts. The 

dlfTe If °°“ t ® nds that th ° Plaintiff’s evi- 
enoe, if rightly construed, was not direct 

evidence at all and what he said rsllll 
amounted only to inference from the account 
entr.es and that he should not £ under 
Ptood as saying that he himself bad anv 
Dowledge of the payments whatever inde 
pendently of the presumptions which he was 
drawing from the entries in thJ ? 

regarding them. The plaintiff^ evince" 
n chief consisted 6rst in a statement ’‘when 
I pa> d money to defendant directly, I nevef 
took his signature or got any voucher” 
There were then various particular references 

withTh lar , pa , ymeDt8 . which he prefaced 
With the words “I paid.” Lastly there was 

the statement: ‘‘All the items in the ac 

^te D red Were fr a ” y to defend «rt and 

entered in the acoounts.” Those r r a hi* 

statements in chief. If the defendant’s were 

the proper interpretation of plaintiff’s 6 vi- 

n d oT\ V b ° Q,d oert a ; °ly hold that it did 
require^ 0 "“rroboration which the law 

say^he*’ 7“°° 160 °f the E '”' de '”a Act 
says. I he w.tness may also testify to facts 

n any such document as is mentirndin 

leo°ti IOn a l t, ‘ 0Uph be has uo speoiGo recol- 

hat th /? fa °‘ 9 tbemMly -. ^ ^ - sure 
that the facts were correctly recorded in the 

docam tn ? it was suggested that in any 

case the plaintiff, on the one hand, must be 

presumed to have correctly recorded the facts 

his accounts, although on the other he 
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did not say so explicitly. As regards the 
seotion, I may observe, first, that the use of 
the word ‘ sare” is, I believe, unique in the 
Evidence Aot. It does not seem to me that 
the degree of oonviotion postnlatel by the 
use of that word oan be treated as equivalent 
to any, on which the witness may choose to 
say that he is sure, whether or not it is too 
fantastio or illogioal to commend itself to 
reasonable men. The meaning must bo, I 
think, that the witness satisfies the Court 
with reference to ordinary probabilities of 
his right to be sure that the reoord relied 
on by him is oorreot. Then again there is 
the reference to section 159, which provides 
that the witness may refer to “any such 
writing made by any other person and read 
by the witness within the time aforesaid”, 
if, when he read it, he knew it to be oorreot, 
the time aforesaid being the time within whioh 
the Court would consider it likely that the 
transaction was fresh in his memory. Now 
if the case were only that the plaintiff must 
be supposed to have been speaking with 
reference to the aooounts, it would bo materi¬ 
al that he said nothing definite as to his 
having looked into the aooounts within the 
time above referred to or as to his reasons 
for being sure that they were a oorreot 
reoord. But that is not what the plaintiff 
said, and it is a very material point that 
there was no suggestion resembling that now 
made by the defendant in cross examination. 
The defendant in fact made no objection to 
the plaintiff making the statements he did 
both generally and in detail. There were 
no doubt some questions put to the plaintiff 
with reference to his residence, as to whioh 
he admitted that he stayed in Tutioorin and 
also in other villages 16 miles distant and 
that the suit transactions took place in 
Tutioorin. He said also, that his agents 
transacted business in bis absence. But he 
said nothing at that point regarding the 
particular payments whioh are in dispute. 
He said only “l was present when I made 
those payments to the defendant.” We have 
been referred to a number of payments whioh 
are the subject-matter of the appeal and 
there is no reason for adopting any such un- 
natiral interpretation of the evidence. There 
was nothing further in the plaintiff’s cross- 
examination or in the oross-examination of 
one of his accountants, P. W. No. 2. P. W. 
No, 3, another accountant, was, no doubt, aiks 1 


a question, in reply to whioh he said: “i must 
refer to the aooount to say whether all payments 
were made by me or by plaintiff. I cannot say 
anything from memory.” But there was no 
suggestion as regards the payments, if any, 
whioh were not made by him, the plaintiff 
having been present. In these oirourastanoes 
it does not seem to me that there i *9 any 
question of reliance by the plaintiff on section 
160. The .plaintiff’s evidenoe, as I under¬ 
stand it, was simply that he made the pay¬ 
ments himself. There is nothing in the oase 
regarding the plaintiff’s oourse of business 
which enables me to form any opinion as 
to the probability of all his statements. It 
is not for us to speculate as to what strin¬ 
gent oross-examination might have disclosed. 
The circumstances of the oase in faot resemble 
those reported as DwarkaDns v. Sant Rakhsh (6). 
To adopt the language used there, the plaint¬ 
iff’s evidenoe should reoeive the favourable 
construction whioh would entitle us to treat 
it as substantive evidenoe in this case and 
not to conclude it as evidence whioh was 
inadmissible. 

So treating it we have a foundation, on 
whioh the decree in favour of the plaintiff 
oan be passed, supplemented by the entries 
in the aooounts. I agree that he is entitled 
to a decree as regards the items in connec¬ 
tion with whioh it was contended that no 
direot evidenoe was available. I agree with 
the decree proposed by my learned brother. 

m. C. P. 

Appeal dismissed. 
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Present :—Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Jwala Prasad. 
SRIDHAR SIRDAR and others—Defend¬ 
ants—Appellants 
r ers'ls 

JAGESHWAR SINGH MAHAPATRA 
and others—Plaintiffs—Respondents. 

Civil Procedure Code (Act V o/ 190SJ, # 47 — Limi¬ 
tation Act (IX of 190U, *ch. I, Art. 13S —Execution of 
decree—Sale -Decree-holder auction-purchaser, position 
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Posscxsion , delivery of inh<>u, 
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(/nesfions relating to fhn 
purchased by the decree-holL sse . ss,on of property 
non of his decree are not a PaIe in execu * 

execution, discharge and «£ ( '° M rolatin S to the 
within the meaning " °? *• decree 

cedme Code, and that. ■ 7 °f the Clvl1 Pro. 

such decree-holder to recover^o. D ° bar ‘° a suit b y 
the title acquired bytheLl„,f° n baeed upon 
that by the sale the right title and ? "t <be gr0nnd 

J udgment.debtors in the land and lnt erest of the 
‘ h *7 were mere trespassers '™ s . M ‘ in S u ish e d and 
brought within the pm-iod of w? f ■“ Smt must be 
by Article 138 of Schedule I L ul r” • P rescrib ed 
[p 7lo, col. I;p. 7 i 9 00 | 2 ] f ° Llmit «tion Act. 

»r USE i^s • M. 

j.is ..* l 

ras^-s-s* 

Mr. SOI X,M„» a, 

Af JUDGMENT. 

iVl ILLER (/ T l • 

olause 10of the’l Jt d® . aD appeal under 

ants Noe Yto 3 h Pa ‘Y ^ th « defend- 
fendants in the ’ t f ,re the pripoip al de- 
single Jadgeofth' n” ‘ he deois ,on of a 

July Joic g , f tbls p° nrt . dated the 25th 

-!L of 18 ; he Wh C f ot e T r errUled ‘he de- 
and re s(or d that of the M «. ,»* tManbhont 

tenants under them of a hohr ■ were 
said Mauza The . l "°^ id & m the 

>t was purohased by the landln , or ®® and 
selves. On the fith May 1910 the 9 I them ’ 
confirmed and in July of the fn m Wa8 
the sale certificate was obtained. that 
the 1 • Pa . r i It, ° n sait was pending between 

P aint'ffs Md the proforma defendants 
who were members of a joint family, and 

by them “ aPPear3 have beep “*de 
Order h XXT i ap °tion. Purchasers under 
p£d! t X ^ 1, rn]e95 * of ‘he Civil Procedure 

Code to be put in possession of the hold 
>ng purchased by them within 3 years of 
the confirmation of the sale As l n 
of the partition suit, the Mauza in „ !- 8alt 
”•“« right 


defendants’ hoidine- fell to u 
Piaintiife who. on the 5th May 9 fi^ns” ‘u^ 

TO€^£t:== 

e W d a8 a i rLs n,ain,9ina b ble - The& A ”deo^ 

granted, be’deo'eeUo^for'^' faV ° Dr and 

tha^snTa 'suit 6 °'’" 9id - d 

j,;: 1 ?« b s 39 r z 

‘I'ZV— £4 

.r ™ b, s..r. a " ir,h;‘" 

»™<i .i 3 

this Court and th P appeaIed to 

h 7tthe app ea>helV:bTL J smr 0 W i , d 0 

« n overn e ed Tirticle D TsfTft V™* 

S Tapap - r A^ 

^ years - 

o b rr sr- - 

decision that the' f' U '' 9 from ‘ b *t 

The first t Pre96nt appeal is bought, 
was thatb 00 ntent, o p argued before us 

of the Ch t 6 v ““ feH Within 9eoti ° n 139 
«oo • . , ta Na ^P° r Tenancy Act and was 

eioner a ard°th y t by / fce DePDty ° 0mmi8 - 

Sam \ a d , fbafc 0D( ^ 6r section 231 of tfa a 

year from t’h® , limitati o D Period was one 
nano * date of the aooraiDg of the 

oaoee of a„i 0 n. There are two answer. 
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to this armament. First, the Aot was not 
applied to Manbham within which dis 
triot the property is situated until the 
‘22od November 1909, which is after the 
rent-decree was obtained, and it is not 
shewn that the applioition of the Act to 
Manbhum had any retrospective operation. 
Seoondly, it is quite dear that none of the 
oases mentioned in seotion 159 whioh are 
triable by the Deputy Commissioner oover 
the present suit. The only oase relied on 
is that mentioned in olause 4 of the 
section, viz : All suitp under this Aot to 
ejeot any tenant of agricultural land or 
to oanoel any lease of agricultural land.” 
This is not a suit to ejeot a tenant or to 
oanoel a lease. The defendants ceased to 
he tenants at the time when their holding 
was sold and their rights in the holding 
passed to the purchaser. Since then their 
status is that of trespassers, not tenants. 
The suit, in faot, is not one under the 
Chota Nagpur Tenancy Aot at all and 
sections 139 and ‘231 can have no applica¬ 
tion. 

The appellants’ main contention, how¬ 
ever, was that the oase is covered by 
seotion 47 of the Code of Civil Procedure, 
as it raises questions between the parties 
to the suit in whioh the rent deoree was 
passed relating to the execution, discharge 
or satisfaction of that deoree. Although 
it is by no means dear that seotion 47 
of the Civil Procedure Code applies to a 
oase whpre the sale took place under Aot 
X of 1859 and where the sale oertihcate 
was granted under seotion 11 of Aot VIII 
of 1865, I assume, for the purposes of this 
part of my judgment, that the Civil Proce¬ 
dure Code applies. There can be no doubt 
that both the plaintiffs and defendants 
were parties or represent parties to that 
suit and the only question whioh arises is, 
whether the questions for determination 
relate to the execution, discharge or satis¬ 
faction of the rent-decree. This is a 
matter about whioh there has been consider¬ 
able controversy in the High Courts of 
Caloutta, Bombay and Allahabad. The im¬ 
portance of 'he question for present purposes 
arises from the faot that if a separce suit 
is not barred by seotion 47 then it was in 
stituted within time, the period for bring¬ 
ing such a suit being that prescribed by 

Artiole 138 of the Limitation Aot, viz. t 12 
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years from the date when the sale became 
absolute. If it is barred by seotion 47, 
then the period in whioh the application in 
execution should have been made is 3 years 
an! as the suit was not instituted within 
tha f . period, it cannot now be treated as 
an application in execution under section 
47. 

l he decisions of the Caloutta High Court 
are somewhat conflicting. One of the earliest 
decisions is t‘iat of Krista Gobind Kur v. 
Gung i Pershad Surma (i) in the year 1876, 
whioh decided that the plaintiff, who was the 
auction-purchaser, should not ba entitled to 
bring a fresh suit for possession as he might 
have enforced his rights under the deoree in 
execution of whioh he purchased. The basis 
of the deoision was that litigation might 
be endless if parties failed to exeroise 
their rights under decrees and were after¬ 
wards allowed to bring fresh suits for the 
same relief. Whilst entirely agreeing with 
the general principle that litigation should 
not be endlessly protracted, the question 
we have to deteimine is whether in the 
particular instance the Legislature has in 
fact barred the plaintiffs’ right of suit in 
the oase before us. The deoision in 
Kristo Gobind Kw's c>se (1) was followed 
with some hesitation by Sir R. 
Garth, C. J., and Morris, J., in 1881 in Lolit 
Ooomar Bose v. Ishan Ohnnder Ghnckerbutty (2). 
In Kristina hall Dutt v. Iia tha Krishna Sur - 
khel (3) deoided in 18 *4, the Court held, 
where formal p ^session had been obtained 
from the Coarc by the auotion-purohaser 
but had not been followed by any aot of 
possession and so had become infruotuous, 
that a separate suit was maintainable. 
In 1885 the same High Court deoided 
in the oa*e of Iswar Pershad Gurgo v. 
Jai Narain Giri (4) that the deoision 
in Lolit Goomar Bose v. Ishan Chunder 
('huckerbutty (2) (ubi (tup.) did not 
1 iy down that under no circumstances 
would a suit lie by the auotion-purohaser 
who was also a deoree holder, but that so 
long as the remedy provided by seotion 518 
of the Civil Procedure Code (now Order XXf, 
rule 95) was open to the purchaser, he 

(1)25 W. tt. 372. 

2 ) 10 0. L. It. 258. 

(3 i 0 C. 402; 5 Ind. Doc. fs. 8.) 2G9. 

(4) 12 0. 169; 0 Ind. Deo. (n. «.) 115, 
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r oDrse to «* 

In that case it a p poara 7 f “ fresh ^ 

when the suit was institnterf ^ ‘ be da ' e 
years had passed from ^ ‘ ha ? 3 

possess,on was confirmed and h BD 

remedy provided by section 318™° t 7 
Civil Prooedure Code th«n • , of the 

barred by limitation Sn f ° r ° 6 waa 

ever, had been made tclr^^' h °- 
under that section fhioh p “esession 
mfruotaous. The Conrt , proved 

was no reason in law wh »i, ed ‘^ at tbere 
not be maintained and th/t t 7° old 
tale was not extinguished merely 7 88er ’" 
the summary remedy provided^? b eoanse 
was no longer available. On T“'’ 

band, in the oase of , the oth er 

J ria Chowdhu^ni ( 5)1 ^ V * 

the year l£99, the Coin / deo 'ded in 

that pro’ceeding L s a, t “ d 'l^ C °° r ‘ 
possession to the auction delivery of 

?ale in exeoution of a decree^ ere 8531- aft8r ° 
in exeoution of the don 6 ' pro °eedin<?e 
the apolication for D0 S T-’ Md .‘hat when 

V. the legal represenU^'oTth " 

debtor, the question fo raised tbe Judgment, 
the puryiew of seoti raised came within 

Procedure Code of l-8 7 °* the Civil 
decided under that section must b « 

separate suit. Fmellt • and not by a 
Sosibhusan Meeker ee v ' ' # ,7 °™ e of 

(b). whioh was deciH^ Fadhana ‘h Bose 
Calcutta High Court t, ‘ 9I3 ‘ ‘ ba 
authorities at some | eD ' T™" 1 * tb e 

an order for delivery °f ‘o' 8 °' ded that 

execution-pu,chaser,wh 0 wIsT"" *° tbe 

decree holder, was Dot ° wa j b 'mself the 

the execution, discharge rder . bating to 
the deoree nor was ft on Sat ! sfaot ‘on of 
the parties to the suit nr . a , rl ! ,n<? between 
al-ves merely because tbj h ® ,r re P r «ent. 
happened to be the BI .® deore e holder 
For the latter *®°ntioo purohasar. 

placed upon the eaHi ,0 ° reI,anoe was 

Kumar Roy v Oolam rv ° l Nana 

where it was held that an"”!"d ^ (7) ’ 

seouon 312 of the Code o{ 1882* 77* 

aside an exeoution sale oann * u aettlD 8 

a9 an - d - - d - Ars? 0 ^h‘::r 


ba° d t e he b 3ont e r c d has r 9 r h Tj er E, aPP8nS 

° f a Fall Bench of th 77 ‘h° deoision 

Court in Bhagwiti y ^0 4 ahabad High 
which affirmed ll, e nrin^TT' Lal (8 - ) - 
holder whether holding f j tbat “ deoree ' 
° nd er a mortgage ”5 de ° r8e for sale 
deoree, who purchases at** 9 '™ ple “oney 
exeoution of such dl ‘ 8 SiJe held in 

f! 8 Judgment debtor* P ™ P •^ y ^ eion,f, ' n »f 
Position as would be anv nil, the 8ame 
at an auotion sale held ■ tber Parohaser 
8Qob a decree H “ "? exe3 °t'on of 

that tbe weight nf °o 8ar ’ therefore, 
decisions of The C a . 77^ in ‘ b e 

appears to be i a f. “ H, «h Court 
qnestions oonoerning 1V° ths Vlew tbat 

t0 ao auction purfhase 7er f ° f P ° 88888IOD 
exeoution of a ^ 0r at a sale in 

a decree- holder or a^sT’ whether he be 

are not questions rllat ™ 0 *!”' *° the suit, 
the deoree. ^ * be exeoution 


- - w «14 LU C 

23. (S) 27 34i 4 C ‘ W - »■ 4.7, 14 l nd . Deo . ( „ a 

43 (6) 25 r ad . Cas. 267; 19 C. W. N . 8 >5; 10 C L, J 
O) IS 0. 423 ( P . B.) : 9 Ind . Deo . (s 


Bench A d' a , b s - b f d i n7 h „U°7 t h hy tbe F °" 
fettled thi, quest iL *** h * Ve oI 9'rly 

the present ap^cdlan^s. 81 ” 8 tb8 oont ^on 

£ken a b ?' Vever - ba a 

8 a do shiv Makadu v * v the oasG of 

< 9 >. a Fall Bench 0 f iuT” Vlthal 
decided that a J 1 '* h Goart 

*bo purchased the nrnn^f deoree 'bolder, 

80 d , in execution of tTdf ° rd6red to be 

eutif Jed to brin^ a B de0ree * waa not 
possession against fK se P ar ate suit f or 
limited by section P ba ‘ W88 

Code. to b;? ^ 

it would 3 hTvf'be'^ 8tate of ‘he a utborities 

exeroise an ind«„ j "eoessary f or U s to 
the fact that, d 80 f d80t JaQ ’f“ent, but for 
oonoerned, the ooinf 88 tf " 8 C onr t is 
substantially S'*" *o have been 
baling io the case of fl^ r f , Fail Bench 

flam (io;. fL . 7* Ablu.1 Qani y. 

determioation in that <n8d ' at8 qae3 ‘ ion for 

appeal lies f rom 7 7 wb ether an 

6 4,6 <"• L.^? 

II Ind. Cas QJ7 „ 

W U v J I 5 Iad Ca «- 468- ? p V 4l r Iq, B orn - L - R- «6I. 

W N - S «f 3 P. L. 4? 6a J - a3i fi t! 23 0. 


INDIAN OASES. 


715 


Vol. LII] 

8RIDHAR SIRDAR V. JAGE8HWAR SINGH. 

rule 95 of Order XXI of the Civil 
Prooedure Code. An appeal would He only 
if the decision appealed from came within 
the provisions of seotion 47, and it was 
necessary for the Court to decide this 
question in order to determine whether an 
appeal would lie. In that oase the re¬ 
spondents had obtained a money decree 
against the appellant and purchased 
certain property of the appellant which 
had been ordered to be sold in execution 
of the deoree. Possession was obstructed 
by the appellant, and the respondents 

applied under Order XXI, rule 95, *o he 
plaoed in possession of the disputed property. 
The respondents obtained an order from 
whioh the appellant sought to appeal. 
The Court, after reviewing the authorities 
above-mentioned and many others, unani¬ 
mously deoided that questions relating to 
the possession of property purchased by the 
decree-holder under the circumstances 
stated were not questijns relating to the 
execution, discharge or satisfaction of the 
deoree within the meaning of seotion -44 
of the Code of 1882 or seotion 47 of the 
present Code. The principle upon whioh 
that decision was based appears to me to 
govern the present suit and I think that this 
appeal must be dismissed with oosts. 

I only wish to add that I have had an 
opportunity of reading the judgment about 
to be delivered by my learned brother 
and I concur with him in the reasoning 
by whioh he arrives at an independent 
conclusion that the questions raised in this 

suit are not questions relating to the execu¬ 
tion, discharge or satisfaction of the deoree. 

JwaLA Piusad, .T.—This is a Letters Patent 
Aopsal from the decision of a single Judge 
of this Coart, dated the 25th July 
revarsing the decision of the C' 8tr,n 
Judge of Parulia (Manbbum), dated the 
22nd June 1917, and restoring that of the 
Munsif, dated the 6th March 1917. 

The defendants Nos. 1* to 3 are the 
appellants before us They had hel in 
village Delikhana, Pergana Manbhunoi the 
lands in suit as their jote karnai holding. 

The plaintiffs and the pro/orma defendants 

as landlords of the 16 annas of the said 
Mouza obtained a deoree, Exhibit 4, or 
rent against the principal defendants Nos- 
to 3 for Es. 64-15-10 on 21st July 1909, 
and in execution of the said deoree they 


purol ased the holdirg of the appellants 
on 4th April 1910. The sale was con6rmed 
on 6th May 1910 aod the sale certificate, 
Exhibit 3, was obtained on 11th July 1911, 
but on aooount of there being a partition 
suit No. 223 of 1911 pending between the 
plaintiffs and the vio forma defendants, 
the head member of the family negleoted 
to take ont delivery of possession throogb 
the executing Court. 

By the aforesaid partition suit the entire 
Moozi with the said lands of the principal 
defendants in suit was allotted to the 
plaintiffs. The plaintiffs, therefore, brought 
the present suit against the appellants for 
reoovery of possession on 5th May 19 6, 
in the Court of the Munsif of Purulia, 
within 12 years of the confirmation of 
the auction sale. 

The appellants, principal defendants, 
resisted the olaira of the plaintiffs on all 
possible grounds. They stated that the 
plaintiffs received rents from them in 1318 
and 1319 and recognized them as their 
tenants, and herce the relationship of land-^ 
lord and tenant continued and existed* 
between the plaintiffs and the appellants 
even after the confirmation of the sale, 
and that the latter were not trespassers 
and henoe the suit for ejeotment could not 
lie. They also pleaded that the rent 
deoree and the sale were collusive and not 
bor.a fide and as suoh were not binding 
upon them. These questions of fact 
have been set at rest by the findings of 
the trial Court as confirmed by the first 
Court of appeal and are no longer before us 

for consideration. 

The appellants, however, disputed the 
right cf the plaintiffs to institute the 
present suit and contended that the suit 
wps barred by limitation. The Munsif 
overruled the contentions of the appel¬ 
lants and deoreed the suit of the plaint¬ 
iffs. 

On appeal the learned Distriot Judge 
held that under sections 139 and 231 of 
Act VI of 1908 the plaintiff*’ suit was 
cognizable only by the Deputy Commissioner 
and must have been brought within one 
year. He further b« Id that the plaintiffs’ 
remedy was to nr ke an application for 
delivery of possession of the property pur¬ 
chased at the auction sale and that the 
present suit was barred by seotion 47 of 
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application to the present ease whioh would 
rather seem to be governed by the earlier 
aa t hor.t' e s of th e said Court in the cue 
of Badha iladhub .3 antra v. Lukhi Narain 
R>V Chowihrg (X3> a!1 d the Fall 
9Q3h desnion m Najmdra Nath Mullick 
V. Mathura \1ahun F-.rAi (14). The principle 
open which sectioa 373 of the Cede of 
Cml Procedure in the former case wa, 

47 “l ?P l n° th9 80 ’° nd Sait - 893ti ^ 

47 of the Civil Procedure Cede woald net 
apply to decrees paesed and executed and 
salee held under the Rent Aot (X of 1859) 
More so, when eeotion 47 takes away the 
general right of instituting a suit. Heuce 

Cnd 6r fn ’ f a D 95 ’ &ai 8e3tioa 47 of the 
Code of Civil Prooednre are inapplioable 

to the case of the plaintiffs and do not 

at all bar the suit Even if nation 47 

did apply, the question is whether the 

proceedings to obtain possession after an 

auction sale at whioh the deoree-holder 

himself purchased the property, relate to 

the exeoution, disoharge or satisfaction of 

the decree. it is clear that the section 

has no application to a pnrehaser who is 

not a decree-holder and that his failnre 

to obtain possession or to make an appli- 

cation for delivery of possession under Order 

XXE, rule 95 will not bar a suit for re- 

oovery of the property. Suoh a suit will be 

governed by Article 138 of the Limitation 
Act, the period of limitation for which is 
12 years No doubt a decree holder pur. 
ohasing the property in execution of the 

suoh all questions relating to the execution 
disoharge or satisfaction of the decree would 
oome under seotion 47 and will be deter¬ 
mined under that section and not by a 
separate suit But the question is whether 
the question relating to the delivery of 
possession after the sale is one that relates 
to the exeoution, disoharge or satisfaotion 
of the deoree. If it does relate to the 
exeoution, disoharge or satisfaotion of the * 
deoree, then a separate suit would be 
barred and an application should, therefore 
be made under Order XXI, rule 95, the 
period for whioh is 3 years within whioh 
the applioation should be made. Whereas 
if it does not oome under seotion 47, then 
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(13) 21 C. 428; 10 Ind. Deo. (n. s.) 916 

(14) 18 0. 368 (F. B.); 9 Ind. Deo. (n. a.) 246. 


a separata suit for recovery of possession 
will not bs barred and Article 138 of the 
Limitation Aot will govern the suit. There 
has been a great confLot of decisions upon 
he point. The earlier decisions in Caloutta 
seem to favour the view that a sepa¬ 
rate suit will not lie: Vide, Kristo Gnbind 

A ur v - Pershad Surma (J). The view 

expressed there wa-, however, doubted by 
the Chmf Justice Garth in the case of 
Loht Oor.mar Base v. Ishan Ohunder Ohucker. 
buty (2) and was distinguished in Seru 
j" Santa v. Bhagoban Din Panleg (15) 

L f 1 DUH V ' ^ ***»« 

Surkhel (3) and latterly in Dwar Hershai 

anTS V ' ^ NOrain • it was again 

Co rt ° P ° w '?!. a j latter decision of the 
rn’?,' D M * lhu ’“dan Das v. Qobinda Pria 

Monk ' i n ThB ra,ing in SaHbkutan 

settle rh 67 ’ Radhanatk B °°° (6) seems to 

H th * he P J,nt 80 fa >- as the Calcutta 
High Court is concerned. The long course 

of daoisions in the Caloutta High Court 
indicates that the balance of opinion In 
that Court has been strongly in favour of 
the view that the question relating to the 

fx 6 ecT y ° f . p0388,8lon does not relate to the 
execution disoharge or satisfaction of the 

decree and does not ccme under seotion 

oldCode 8 Pr850nt C ° de ° r 88 ° tl0n 318 ° f the 

So far as the Allahabad High Court is 
concerned, the view appears to have been 

Bhlnt a H F “ U Ban ° h ' D thB ° a8 « Of 

Bhagwatt v. Banioari Lai (6) 

The Bombay High Conrt' in the oass 

a Mah ' ldu v ’ Nara V™ Vithal (9) 

has taken a different view and entirely 

The matter 0 ° Dtent, ' on of the a PPeUants. 
eo far “ al- “PPears to have been settled 

F I R k th '!, Conrt i8 concerned by a 
Poll Bench decision in the case of Hu* 

case it I”* o Ram (l0) i" ‘hat 

oasa it was decided that do appeal lies 

°“ a “ order under rule 95, Order XXI 

0 °f ‘th e e CO d 6 of c,vi, t t J; 

does not j 00131011 18 that snoh an order 

does not dispose of a question relating to 

the deer 0 0 ' d, \° bar * a ° r satisfaction" of 

the inr1» ee ’ 87 ® n L w ^ eD Question is between 
^ judgment debtor and an auction-purchaser 

suit a ly wa8 fche in tha 

and hence the order is not a desres 

05) 9 0. 602; 4 Ind. Deo. (n. a ) 1049. 
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within the meaning of seotion 2 of the 
Code of Civil Procedure. Upon the prin¬ 
ciple deduced from that ruling, sec ion 47 
will not bir a separate suit by a deoree 
holder purchaser in order to obtain 
recovery of possession of the prop3rty 
purchased at the auotion sale This 
deoision seems to settle the question 
so far as this Court is oeneernsd and has 
lately been followed in the oase of Dhaninder 
Dos v. Bakhshi Harihar Prasad Singh (Id), 
where it was directly held that the pro 
oeedings adopted to obtain delivery of 
possession of the property purchased in 
execution of a deeree do not relate to 
the execution, discharge or satisfaction of 
that decree and section 47 of the Cods of 
Civil Procedure has no application to such 
proceedings, in that case the deoree-holder 
himself was a purchaser. \V r e a-e thn3 
relieved from the necessity of reviewing 
the authorities on the subjiot and coming 
to a definite conclusion as to which of the 
oooflioting views is in agreement with the 
provisions of the Code of Civil Procedure. 
However, it may be mentioned that the 
execution of the deoree terminates by the 
satisfaction of the decree, by payment 
thereof or the sale of the property in 
execution of the deoree. Order XXI no 
doubt relates to and is headed by execu¬ 
tion of deorees and orders”, and 
rale 95 relating to the delivery of peases- 
sion by the executing Coart to the pur¬ 
chaser at the auotion sale is placed in 
that Chapter. It is, therefore, contended 
that the question relating to the delivery 
of possession also relates to the exeontion 
of the deoree. Rule 64 of the said order 
provides that the Court executing the 
deoree may direct that a certain property 
"shall be sold to satisfy the deoree aud 
that the prooeeds of such sale or portion 
thereof shall be paid to the party entitled 
under the deoree to receive the same.” A 
decree-holder oan only purchase on express 
permission of the Court obtained under 
rale 72 which provides that when the 
decree holder purchases the property the 
parchase-money and the amount due under 
the deoree is to be set off one against 
the other and the Court executing the 
deoree shall enter up satisfaction of the 

(18) 48 Ind. Oas. 129; 3 P. L. J. 571. 


deoree in whole or in part accordingly.’ 
It is thus dear tSeat when a deoree holder 
purchases a property the desreo is satisfied 
by the very foot of his purchase to the 
extent of the amount at which the pr k >perty 
is knocked down. If the sale is good, 
then the execution is finished and the 
decree is satisfied. The question regarding 
the possresion of the property is a question, 
therefore, between the Court and the 
purchaser, whether he be a decree holder 
or a stranger. When the executing Court 
having seized the property sells it, it is 
bound to give possession of the property 
to the Huotion-purobaser. This will be 
under the general law under which a 
vendor is bound to give possession to the 
vendee Rule 95 is simply a recognition of 
this principle aid provides an ea^-y and 
prompt method of obtaining possession from 
the Court that sells the property. The 
rule, therefore, has been plaoed in the 
ohapter relating to tin- execution of deorees 
for the sake of convenience and in order 
to enable the exeou»ing Court to give 
effeot to the auotion sale. The placing 
c.f the seotion by no means shows that 
the proceeding relating to the delivery of 
possession should he regarded as relating 
to the execution of the deoree. This 
contention, therefore, of the appellants fails. 

The suit is not, therefore, barred by 
section 47 of the Cede of Civil Procedure 
and the limitation prescribed by Artiole 
) 80 of the Limitation Aot, whioh relates 
to applications made under the Code of 
Civil Prcoedure has no application to the 
suit. The suit will, therefore, be governed 
by Artiole 138 of the Limitation Aot and 
having been brought within 12 years 
of the auction sale is nor at all barred. 

Different considerations arise where a deoree 
direots delivery of possession. In suoh a 
case title to the property and the right 
to recover possession is deolared by the 
decree itself and the remedy to obtain 
possession of the property is by executing 
the deoree, but where, as in the present 
ease, the decree is only for rent or for 
money and no title to any property is 
created by the deoree, the right of the 
deoree-holder to reoover possession arises from 
the sale of the property and not under 
the deoree. His right to possession, 
therefore, may be enforoed either by a 
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saib or by any summary prooedare that 
the law may have provided. The remedies 
of suoh a purchaser are, therefore, two¬ 
fold: one by an application under Order 
XXI, rule 95, and another by a regular 
suit. 

The result is that all the contentions of 
the appellants fail and this appeal must 
be dismissed with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1061 ok 1917. 

March 19, 1 919. 

Present: —Justioe Sir William Ayling, 
Kr., and Mr. Justioe Napier. 

N. P. R. L. M. S. T. L 4KSHUMANAN 

CHETTIAR and another—Defendants 
Nos. 4 and 5 — Appellants 

versus 

PARASIVAN PILLAI and oth ers 

— Plaintiff and Defendants Nos. 1 to 3 
an i/ 6 to 8 Respondents. 

Civil Procedure Code (Act V of 1908,), O. XXI, rr. 

58, G3 — Limitation Act ( IXof 1908,), Sch. I, Art l _ 

Execution of decree —Stile—Claim that property should 
be sold subject to mortgage, rejection of—Suit to 
establish right — Limitation. 

A petition to a Court, asking that it be notified 
that certain property ordered to be sold in execution 
of a decree is liable to a mortgage and that the 
sale be held subject to the mortgage, falls within 
the provisions of Order XXf, rule 58 of the Civil 
Procedure Code, and where such petition is rejected, 
a suit by the petitioner to enforce his right against 
the property must be brought within one year under 
Article 11 of Schedule I to the Limitation Act. fp 
721, cols 1 & 2.] 

Ganesh Krishna Kulkarni v. Damoo Nathu Shimpi 
36 Ind. Cas. G27; 18 Bom. L. R. 782; 41 B. 04 ’ 
distinguished. 

Venkataratnam v. Ranganayakamma, 48 [ud. Cas 
270; 41 M. 985; 8 L. W.,92; 35 M L. J. 335; (1918) 
M. W. N. 599: 24 M. L. T. 197, applied. 

Ponnuswami Pillai v. Samu Amma, 38 Ind. Cas 
937; 31 M. L. J. 247, followed. 

Second appeal against the decree of the 
Court of the Subordinate Judge, Tatioorin, 
in Appeal Suit No. 97 of 1916, preferred 
against the decree of the Court of the 
Distriot Munsif, Tutioorin, in Original Suit 
No. 72 of 1915. 

F ACTS.—Suit on a mortgage. The 
father of defendants Nos. 4 and 5 attached 


oertain properties of defendants Nos. I and 2 
in execution of a decree that he had 
obtained against them. The plaintiff, who 
held a simple mortgage against defendants 
■Nos. 1 and 2 in respeot of those properties, 
applied to oorreot the sale proclamation 
by adding that the sale was to be held 
subject to an undischarged mortgage. The 
petition was dismissed on the ground that 
it was proseouted too late. More than a 
year after the order of dismissal plaintiff 
brought the present suit to enforoe the 
mortgage security against the auction pur- 
chasers and their vendee. The olaim was 
decreed by the lo«ver Courts. Defendants 

lt 0S 'i 4 „ and 5 P referred » second appeal to the 
High Court. 

„ T ?\ , A Seshagiri Sastri for Mr. 

, *n»hn<uwani Aiyir, for the Appel- 

lants —The present salt is, barred adder 

Article U of the Limitation 4 ot. The olaim 

by the plaintiff in the prior enit that the 
Bale should be held enbjeot to hie mortgage 
fell under the provisions of Order XXI, 
rule 58, Civil Procedure Code. The pro’ 
VLsions relating to olaim proceedings 
under the new Code are wider than the 
corresponding provisions of the old Code. 
Any order parsed on a petition pre- 
seated under rule 58 comes within the 
mischief of rule 63. The liability 0 f 
property to a mortgage comes within 
rule I he present suit having been 

brought mire than a yeir after the 

Dismissal of the claim, Article 11 applies and 
the suit is barred. 

Mr. A. 'Ubbtrana Aiyir, for the Respond- 
©n . o. 1. The plaintiffs’ patition in the 
prior suit was rot one under Order XXI, 
ru e 3. They were, as held by the lower 
Aopeliete Court, p^ooeelings in settling a 
sa e proclamation and oime under rule 
04 and the rules following. Sse Ganesh 

(\\i n m. Kulklrni v. Damoo Nathu Shimpi 
/• The Court declined to amend the 
Proclamation at a late stage. There was 
no enquiry and the order of dismissal 
was . nit passed as the result of any 
enquiry. The order is no bar to the 

suit on the mortgage within the ordinary 
limitation period. 

JUDGMENT.—Tnis is an appoal (com 

a decree of the Court of the Subordinate 
0) 33 In l. Cas. 627; 18 Bo.m. L. R. 732; 41 B. 61. 
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Judge of Tutioorin holding that a suit 
on a mortgage was not barred by limi¬ 
tation, the point taken before us being 
that the suit was barred. The bar is 
said to arise under Artiole 11 cf the 
Limitation Aot and purports to be ba=*ed 
on the failure of the plaintiff in this 
suit to bring his suit within one year 
from the date of the disposal of a cer¬ 
tain objection petition. The lower Appel¬ 
late Court ha* held that though the pro¬ 
ceedings we'e under Older XXI of the Cole 
of Civil Procedure, they were not in a 
olaira petition instituted under rule 5 5 
but were proceedings in settling a procla¬ 
mation under the provisions beginning 
with rule 64, namely, "sale generally.” 
Tbe learned Subordinate Judge has not given 
any reasons in his judgment, but it is sought to 
be supported by a r uling to be found in the de¬ 
cision of the High Court of B )m hay in Ganesh 
Krishna Kulkarni v. Dameo Nathu bhimpi 
(l). There is some slight difference in the 
procedure in that ohs6 and in this oase, but 
the High Court certainly considered the 
question on the assumption that there was an 
objection taken under seotion 1:78, correspond¬ 
ing to rule 58, yet they held that the order 
was not one passed nnder seotion 283 and 
that, therefore, there was no bar of limitation. 
It has been pointed out, however, by a bull 
Benoh of this Court in Venkatarathnam v. 
Rang n nay akamma (2) that nnder the new 
Code, tbe powers of a Court dealing with 
objections are muoh wider than under the 
old Code. The learned Chief Ja&tioe points 
out that under the old Code, seotion *83, 
corresponding to rule 63, was definitely 
limited by its own language to the three pre¬ 
ceding seotions 280, 281 and 2s2 and that 
it waB only where an order had been passed 
under seotions 280, 281 and 282 that tbe 
order was conclusive in tbe absence of a 
Bait, whereas under the present rale 63, the 
words being "where a olaim or an objection is 
preferred,” it necessarily follows that where 
any olaim ismade under rule 58,then any order 
that is passed comes within tbe mischief of 
rule 63. It is clear, therefore, that the deci¬ 
sion inOane8hKrishna Kulkarni v. Damoo Nathu 
Shimpi (1) has no application to the present 
oase. In the present oase the olaim made is to 
be found in Exhibit II, In that, olairaant ask 9 

(2) 48 Ind. C& 9 . 270; 41 M. 985; 8 L. W. 292; 35 M- 
L J. 335; (1918) M. W. N. 699; 24 M. L. T. 197. 


that "an order should be passed direo'ing that 
it should be notified at. the s& eon !*th Febru¬ 
ary 1912 that the petitioner’s mortgage has 
not been discharged, and the proclamation 
of sale amended accordingly and the sale 
should be held subjeot to the mortg. ge.” 
The order was: "The sale oomes off to morrow. 
The sale proclamation notifies existence of a 
mortgage but says it has been discharged. 
Enquiry cannot now be held whether it has 
been discharged. Petition dismissed.” It 
teems to us perfectly clear that the provisions 
of rule 58 cover tbe el»im setting up mort¬ 
gages and the liability of the property to the 
mortgage at the time. There oan be no 
doubt that the Court oan deal and could deal 
under the old Code with the liability or 
non liability of tbe property to a mort¬ 
gage, G'inesh Krishna Kulkarni v. Damoo 
Nathu Shimpi (1 t being an authority for 
that proposition because one particular 
form of order in that respeot. is definitely 
provided for in rule 62 ar d in the old seotion 
2£2, and it necessarily seems to follow that 
if one particular form of order on the olaim 
on a me rigage can be passed, then any olaim 
with respeot to an alleged mortgage or exist¬ 
ing liability of the mortgage must be a 
olaim under rule 58. For these reasonp, wo 
are satisfied that a olaim was made under 
rule 58, although the objection did not pur¬ 
port to be put in under that rule and that it 
was disposed of by an order which is govern¬ 
ed by rule 63. This is the view taken in a 
oase in / onnusami Filin v. Samu Amma 
(3), with which we oonour. The result is 
that the suit, having been brought moro than 
a year from the date of the order, is barred 
by limitation. The appeal must be allowed 
and the suit dismissed with costs through¬ 
out. 


M. C. P. 


Appeal allowed. 


(3) 38 Ind. Ca . 937; 31 M. L. J. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 571 

of 1917. 

April 24, 1919. 

Present : Mr. Justice Walmsley and 
*afitjoe Sir Syed Shamsul Huda Kr 
LKTAR SIKDAR and another_ 

Priocipal Defendants—Appellants 

V6 TSllS 

WAJUDDI TATI and others_ 

Plaintiffs and Proforma Defendants_ 

ir Respondents. 

^ o/ ’ * 

Where a deed of mortgage bv wav nf i 

sale stipulates for the payment of interest atTo 

mteTp 722. 0 col U 2 r ] haS n ° 0Pti0n ‘W? 

Appeal against the decree of the Sub- 

ord^a e Judge, 5th Court, D toon, dated 

of tfe M ?;~» b «r 1916. mtdifyiog that 

dV^ 2 IUt ooC S i , C ° urt at M °Dshignni, 
dated the 22nd of Jure 1916. 

FAOTS appear from the judgment 

Baba Mntyunjay Chatterjee (with him Babu 

J ^amba Lai Sanyal for Babi Hara Frosad 

Chatterjee,) for the Appellants. —Defendants 
^ 88 1 ar.d 2 are appellants, and the appeal 
artsea out of a suit for possession on redemp' 
t.on of a mortgage by way of conditional sale 
The mam question for determination now is 
whether the appellants are entitled to 
.merest at the .ate of SO per cent, stipulated 
in the mortgage-bond. The lower Appellate 
Court has found that because the money 
was secured by mortgage of immoveable 
property, and because half of the amount of 
interest was to be realized from the usufruct 
Of the property, the interest at tb o 
rate of 30 per cent, must be unoonsoion. 
able and ueur.cus The case of Bouwang 
Ra,a Chnllaphioo Chowdhury y. Banga Behary 

Sen (1) rebed on by the lower Appel 
late Court has been overruled by ^he 

C'omnmtee 0 

aDd LalaBalla -*«* - 
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en^ The fi d .l : for t! >° Respond. 
er.ts._The finding is that.the rate jf interest 

was unconscionable and usnrions and so the 

lower Appellate Conrt was justified in re- 

dnomgthe rate of interest. The case in 

Lala Balia Mai v. Ahad Shah (3) eas not a 

ease of mo'tgage fn the case in Aziz Khan 

v. Dun, Ohand (g) the qoestion of penalty 

ansmg under section 74 of the Central 

Aot was not considered. The Court his 

got jurisdiction to reduoe the rate of interest 

in any ease in which it considers the stipe 
lation to be penal P 

Babu Mrityunjay Chatterjee hriefiy replied. 


^(1) 31 lad. Cas. 394; 22 0. L. J. 311, 20 C. Yf. N . 

(2, 48 Ind. Cas. 933; 23 C W N 130- ini d « 
J918; 166 P. W. R. 1918 (P C.) ’ 1 R R * 

(3; 48 Ind. Cas li 23 C ff N is r » 

16 A. L J. 905; 124 P. R. 1 9 I8 ; 25 2 m’l 7^‘A 

W. K. .918; 29 C. L. J. 165: 1 U. P L , R /P V*°, P ‘ 
21 Bom. L. R. 658 (P. C.). (P ‘ C > 2S >; 


JUDGMENT. 

W alm.-ley, J - This appeal arises ont of a 
suit for possession on redemption of a 
morlgage by way of conditional sale. The 
p amhff.s are the purchasers of the equity 
of redemp ion from the defendant No. 8 

Id 8 t°h'T n ,t motfg:a ‘ ror - U m ay be mention- 
ed that (hey were also prior mortgagees 

and that the defendants Nos. I and 2 

deposited the amount of their mortgage in 

m the , ? a r ,tly after the withdrawal 
of the deposit i he plaintiffs purchased the 

equity of redemption. There are now two 

questions before us. The first is with re- 

gard to interest. The learned Judge of the 

lower Appellate Court has cm the interest 
down from 30 per cent, to 12 per cent 

But r s! n ooe V 6rtafn de ° i9i0nS ° f thi9 

at sinoe those oa^es were decided the 

° K (heir Lord9l ”'P a of the Privy 
Gounoil i n the oases of Aziz Khan v Duni 

™tn" d e- 2) Balia iial y. Ahad Shah (3) 

to me Iha y t haV6 . beenre P°fted. it appears 

the I’nnit h IQ Vlew of these later deoisione, 
the i.ou.t has no option hot to allow the 

R. the a bond h ra 4 6 0f iDtere3t at, P alated 
Innnm. ^ Wh '° h ’ 3 30 p6r P*' 

The other question is with regard to a 

Ccmrt° that ? ’ 100 ' ^ W * 9 f ° Dnd by tfce lat 

was th? 83 a matter of faot Bs - 300 
the h 4 ™°uey paid by the defendants on 

was f i’ n / aVOnr ° f tbe P lainti 3- « 
entitled r ber *,°> aDd tbat tbe defenda ots were 

Rs 00 rh /° theirdn83 * bi8 sn “ of 
• ., , W1 interest at the rate mentioned 

n the bond. That Rs. 300 paid on 
the bond plus this Rs. 100 make a total of 
Rs 400. But ,n the ordering portion of 
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the judgment and in the decree, the princi¬ 
pal sum is mentioned as Rs. 30 J and not 
Rs. 400. That formed the subject-matter 
of a oross appeal in the lower Appellate 
Court, but the learned Subordinate Judge 
disposed of it with the words “ c ross appeal 
is dismissed.” The defendants no.v urge 
that they ought to have that Re 100 with 
interest. On the other hand, it is said by the 
plaintiffs that there ought to be a remand 
for a finding with regard to this Rs. 100, 
and it is suggested that the plaintiffs are 
being prejudiced by being unable to advance 
arguments which they might have advanoed 
if the cross appeal had been pressed in 
'the lower Appellate Court. I see no 
reason to think that the cross appeal was 
not pressed and I think the defendants 
ought to have this sum if Rs. 100 added 
to their principal money. 

' The appeal will be deoreed with costs in 
all Courts and a fresh account will bo 
prepared on this basis. That the plaintiffs 
owe to the defendants Nos. 1 and 2 Rs. 300 
with simple interest at 30 per cant, per 
annum from the date of the advance to the 
date of the recovery of possession by the 
defeniants and thereafter at 15 per cent, 
per annum up to the date of the institution 
of this suit and also Rs. 100 with simple 
interest at 6 per oent. par annum from the 
date of the deposit to the date cf the in¬ 
stitution of the suit. The deoree will be 
prepared in the form prescribed by the 
Code of Civil Procedure for a mortgage by 
way of conditional sale. The period of grace 
will be six months from the da‘eof this deoree. 

Shamsul Huda, J.—I agree 
• Appeal allowed. 


PATNA HIGH COURT. 

Pkivy Council Appeal No. 12 of 1919. 

May 21, 1919 

Present : — Sir Dawson Miller, Kt., Chief 
Justioe, and Mr. Justioe Coutts. 

Qosain BHAUNATH GIR— Defendant— 

Appellant 

versus 

BIHARI LAL and another—Plaintiffs— 

R f a qa id ni? KT^ 

'Civil Procedure Code (Act V of 1908 ), a. 110— 

Appeal to His Majesty in Council — Value , determination 
•A method of—One |of several parties desiring to appeal. 


In order to determine tho value for the purposes 
of mi appeal to His Majesty in Council in a case 
whore there is a dispute as to property valued at 
more than Rs 10,090, and only one of tho parties 
alTocted by the decision desires to appeal, what 
must lie looked at is the detriment to that party, 
and if, in fact, tho total amount of tho subject- 
matter of the suit so far as his interest is concerned 
is under Rs. 10,003, it does not Como within tho 
terms of section 110 of tho Civil Procedure Code, 
and, therefore, au appeal is not permissible, [p. 725, 
col. 1.] 

Privy Counoil appeal from adeoision of the 
Patna High Court affirming a deoision of the 
Subordinate Judge, Gaya. 

Messrs. Bulwani Bahai and Rat Ourusaran 
Parsad , for the Appellant. 

Mr. Abani Bhusan Mukerji , for the Respond¬ 
ents. 

JUDGMENT. 

Millek, C. J.—In this oase the defendant 
No. 2 in a mortgage suit instituted before 
the Subordinate Judge of Gaya seeks leave 
to appeal to His Majesty in Counoil from a 
decision of this Court, dated the 9th August 
1918, affirming a deoision of the Subordinate 
Judge in execution proceedings arising out 
of the deoree obtained by the plaintiffs in 
the mortgage suit. 

In order to understand how the question 
now under discussion arises, it is neoessary to 
state the facts baoause the petitioner con¬ 
tends that notwithstanding that the judgment 
of this Court was a judgment of affirmanoe, 
there is a material question of law to be 
determined by their Lordships of the Privy 
Council. But before it beoome3 neoessary to 
consider that question, the petitioner must 
make out that the subject matter of the 
suit in the Court of first instanoe and the 
subject-matter of the dispute on appeal to 
His Majesty in Counoil is of the sum of 
Rg, 10,000 or upwards. 

The plaintiffs were mortgagees of a 16- 
annas share in Mauza Panania Azimgarh and 
also of a lo-annas share in Mauza Panania 
Mani Chak. They brought a suit against 
the mortgagors on the basis of their mort¬ 
gage. Tney added the present petitioner as 
a defendant, he being interested in a 4- 
annas share of Panania Azimgarh as subse¬ 
quent mortgagee. When the deoree was 
made, it was directed that there should be a 
sale first of all of a 12-annas share of 
Mauzi Panania Azimgarh and a 16-annas 
share of Mauz * Panania Mani Chak leaving 
the 4-anna9 share of the first mentioned 
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present petitioner. was interested for sn'b-'e- 
the orn ’, S,le of the remainder of 

r ' wl n0t / atisfy ,he Plaintiffs' 
Gecree. When exeontion proceedings were 

! . n ^ e,! ^ Phieeted to the 


_ i .. . 1 rn hp 

the U n a k ?n rp VeD , in u he 8lIfl P^lamation by 

r, 4 000 ° h ;\ asqe81ed *»>e vilne at 

500 fn fl r ’ n ,° ° f the pr °P ert, 'e3 and Rs. 

nu?the ‘i e fn The pre5erit petitioner 
pu.the valaes at Rs. 16.000 and Rs 4 000 

respectively ..,nd these values « ere accepted 

that ° rd,nafe Ju ' ise Subsequently 

of the r) ? 9 1 e 1 WaS9 ' raolc off ^ default 

oL vvas 6 7h e °' derS - A 8e °° nd ereeution 
ease was then instituted and again the 

deoree-holders put the value of the=e nro 

perties at Rs 4.000 and R, 500 as previous- 

Jy. Again there was an cbjeotion by the 

petit,oner and the objection was allowed 

default a r r:. als ° was *■»*■«* ^ 

% d a tt 0 mpt at execution was 
made the valaes being stated as before and 
this also failed. Eventually a fourth a’ppli. 
oation was made ,n January 1917, when Cie 

Far r a e fia°M erR r h P “ 1 ! ,he value °f Mauza 
; a an ' a Man ' Chak a t Rs. 500, the value of 

12 annas °f Panama Azimg a r h at R s . 4 000 

an 0 va ue of tbe 4-annas share of the 

e?o7tr Per ' y ^ H9 * ! ’ m - °" this coca 

8ion they were suooe^sful and the ealo tonlr 

J 917 ' th » Property beTug 8 ££ 

Hs 4 660% ia e T flt0lder9f0r tha -- of 
Rs. 4,600 for the l-'annas share of Panania 

Azimgarh. R,. 1,400 for the 4 annas share o? 

the fame properly and R 3 . 650 for the 

Panama Mam Chak properly. The petitioner 

then applied in September 1917 to have 
the enleeet aside, urging the same grounds 
as he had previously taken. That applioa- 
tion was dismissed by tbe Subordinate Judge 
and on appeal to this Court this Court affirm- 
ed the decision of tbe Subordinate Judge 
and dismissed the appeal. It is f rcra that 
decision that it is now s ught to appeal to 

^ wdl b f ° bser ved from what I have al- 
ready said that the only interest which the 

petitioner has ,□ the subject matter of this 
emt is an interest whioh he himself pl a ' 
at a va nation of Rs. 4,000. Theref ire. priTa 
fane. ,t would appear that he was not entHl. 
ed to appeal .□ a matter oouoemed with a 
claim to property of that amount B n ,V 
contention is that what he is asking 


Court to do and what he is entitled to obtain 
n an order setting aside the sale of property 
valued accord,ug to him at a sum of well 
over Rs. 10,000, that is to say, setting aside 
not ocly the sale of the property in whioh he 
is interested as mortgagse but also setting 
aside the sale of the other property whioh 
had been ordered to he sold Best b,fo-e that 
in which he was interested should be sold. 
It is quite true that he has an interest in 
seeing that that prop,riy is sell for au ade- 
quate sum and that the sale proclamation 
o imams a proper valuation, hut the deoree, in 

so far as,t his interests, deals only with 

pronerty on his own shewing whioh is valued 
at Rs. 4.0-0 and, my opinion, in order to 
determine the valne of the snbjeot matter in 

dispute !t is neoessary to bok at it as it 
affects the interests of the party prejudiced 
oy the order or deoree objeoted to. What- 
ever may be the valje of the property in 
wh.oh the petitioner is interested, his interest 

to me, from 

RsVnrvf °%'T’ ba regarded as more than 
Re. 4,004. In the cess of De Silva v. De Silva 

r 1 lald down by Sir Lawrence Jenkins, 

O. J., that m order to determine the value 
prescribed by section 596 of the Civil Pro- 
oed ure Code then in force, whioh is similar 
in Its terms for present purposes to the pre- 

t sff s 8 ;, 6 . e ° ree has t0 b9 looked at aa 

it affects the interests of tbe parties preju- 
diced by It and where the detriment to the 

iV’mn'l? fl 18 e8,imated at less than 
10,000, then the valne of the matter in 

value anA n fk PP / '' 8 - n °‘ ° f the P rea "ibed 
value, and the deoree itself does not involve 

n» , a ^i. ° r qUe8tl ° n to or meeting pro- 
perty o he prescribed value, and the case 

1 8 , 8 . Ihe requirements of tbe Code. 

tion th r: th6 PlaiDt,ff 8D8d for a deolara- 
on that he was entitled to one third share 

in certain property which had belonged to 

h.s mother and for an order that the property 

should be partitioned and his share given to 

im with mesne profits. He established hia 

aim m the Appeal Court and obtained a 

eoree The defendants then applied to 

ob am leave to appeal to the Privy Council 

0 8 ‘ , that Qeore e> and the argument on 
r e alf was that ths deoree directed a 
partition of the whole property whioh was 

Qe a over Rj. 12,000 aad, therefore, the 


(0 6 Bom. L. R. 403, 
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Bnbjeot-matfcer in dispute exceeded the pres¬ 
cribed value, although the plaintiff’s share 
in that was less than iis. 10,000. In dealing 
with this argument the learned Chief Jastioe 
laid down the proposition whioh I have just 
referred to. He said: “The argument has 
been that inasmuoh as the whole property 
is valued at Rs. 12,000. there is a compliance 
with the terms of the se?tion though the lass 
to the defendant by reason of the decree is 
limited to oDe-third of that property aud 
profits. If we were to give effect to the 
contentions urged before u° t it woul i follow 
that if the sole subject matter in dispute were 
an easement of trifling value, but. affecting 
property worth Rs. 10,000 or upwards, then a 
right to appeal to H«s Majesty in Council 
under the Civil Procedure Code would exist. 
It appears to me that this would be giving 
to the words of the section an operation th rt 
oould not have been intended and the answer 
to the argument, in my opinion, is that while 
the detriment to the applicant under the 
deoree must be estimated at less than 
Rs. 10,000, it has not been suggested that there 
is any other property outside the subjeot- 
matter in dispute whioh can bo affeoted by 
oar deoieion, so that the deore9 doe* not 
involve aDy claim or question to or respecting 
property of the required amount. ’ D seem* 
to me, agreeing as I do with that decision, 
that the principle there referred to applies 
with equal foroe to the present case. It is 
trae that there is a dispute here as to pro¬ 
perty valned at more than bs. I0,t00 but 
what one really has to look to in all these 
oases, in my opinion, is what is the detriment 
to the person seeking to appeal to the Privy 
Council and whatever may be the value of 
the property in respeot to whioh the claim 
is brought, if in fact the total amount of the 
enbieot matter of the suit so far a* the ap¬ 
pellant’s interest is concerned is under 
Rs. 10,000, then it seems to me that it does not 
come witbin the terms of the seotion. In 
the present oase I think that the appellant 
has failed to shew that the subject-matter of 
the suit or of the dispute in appeal is of 
th a valus of Rs. 10,000 or np wards and 
this applioition must be dismissed with oosts. 
Hearing fee five g dl mohurs. 

Cootts, J. —i agree. 

Appeal ^dismissed. 


M \DRAS HIGH COURT. 

Civil Appf.al No. 00 if 1918. 
February 12, 1919. 

Present: — Mr. Justice Abiur Rahim and 

Mr. Justice Spenoer. 

Sn GA 1 aPATI NAR4SIMH A 
DEO GARU an,) Asor kr — Plmntikfs-- 

A m llants 
ve*sv$ 

Sri G AJ APATI K RISHN ACHE N DR A 
DEO GARU and aNot.ikk —Depenpantj — 

Respondents. 

Limitation Art (IX of 190-0, >s. 5,0,7 ,8, 15 (2). 
Sell I, A't. 127— Joint projcrtu, exclusion from, who* 
constitutes Denial <■! cu.parcenaij rights, effect of — 
Applicability of Art. 127 to minors —Guardian, know, 
ledge of, whether hinds minor — Extension of time by 
reason «J disability of minority, limits of, doctrine of — 
Kotire, statu lot y requirement o), effect of, on period of 
minorit y. 

In order that lapse of time may deprive a co¬ 
parcener of his rights in the joint family property 
l»y the operation of Article >27 of Schedule l to the 
Limitation Act it has to he established that he lias 
been excluded from the enjoyment of the property 
to his own knowledge If exclusion for twelve years 
to the knowledge of the excluded co parcener is 
established, his rights will be barred but not other¬ 
wise The mere fact that a co parcener has not 
enjoyed any portion of i lie family property for 2 
years or more cannot deprive him of his rights. 
Possession of one c j-parcener is deemed in law to be 
possession on behalf of all co-parceners, although 
other co-parceners may take no part in the manage¬ 
ment and may not even enjoy any of the income of 
the property. ’ What amounts to exclusion in a given 
case must be determined in the light of its peculiar 
facts fp 7*0, col. '.] 

If a person is allowed maintenance and permitted 
to live in the family house, not as a co-parcener but as 
a more dependant, while his claim as co-parcener is 
distinctly denied, the enjoyment of such residence 
or maintenance is not sutlieient to prevent time 
running against his claim [p 7:*", col. 2: p 731, col. I. j 

Malm raj ulungaru v. Rajah Row Puntula, 5 M. II. C. 
R.31 and Krishnabai v Khangowda, 18 II 197; 9 Ind. 
Dec 1 N. s ) 6 '9, distinguished. 

Article 127 of Schedule I to the Limitation Act 
applies equally to Illinois as to adults [p. 7:*!, col. 2.] 

J he effect of sections * , ~ and * of the Limitation 
Ac is that time rune against a minoi just as against 
a person sui juris but in the case of a minor, he will 
have three years more after the cessation of the 
disability if the period of time allowed for the suit 
or application expired beforo ho attained majority, 
[p. 731, col. 1] 

The knowledge of the guardian must be imputed to 
the minor within the meaning of Article 127. The 
Article contemplates that in the case of minors, the 
knowledge of the guaidian is quito sufficient. 

[p 7 .*l, col. 2 ] 

Section 15, sub-section 2, of the Limitation Act has 
nothing to do with the extension of time allowed to 
persons under disability under sections 6 and 8 of 
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according tVlh ° f ,imltation is calculated 

according to the Article applicable to a particular 

bedded toThlT F, eri0< i of notice required is to 
oe added to the time allowed by the Article anoli 

aminor ‘or a Soctio ' ns 6 ni ' d 8 allow J 

a minor or a person under disability is 3 years and 

3 vZ°r7 e f 7 m t * he CesSation of fche disability and the 
'? * ?, extension cannot be made into 3 years and 

*:ZT Lp \ZZ n ,°f S0Cti0n,P ' 

Per Spencer, J The concession which section 6 of 

^Mewithinfl, Ct allOWS t° ,ninors « that they 
J™ 7 ' Bue .' ,th,nthe same period after the disability 

Article of* the Schedule toZV/ 'ft*™"**** 

three ^y Jars 'f ^ 7^=^ 

thp ?n i from attainment of majority. Where 

period of° i'lSr r Sch0dule P«vide. for a longer 
of mi, I,,n, tation than three years, the disability 

p riod wh.VhT 0 ,mr ° th ! effwt of -‘ending ,h l 

Dla Jtiff o Jo « nnn *r ff durin ff the minority of a 
piamtilt to more than three years Tbi‘« , «• * 

° F°Jk 8, read with action 6. fp. 733, col. 2] ° C * 

\ Fa ii Nurudin, 16 B. 19*; 8 Ind. Dec. 
V- N s -) 60c, not approved. 

Appeal against tho decree of the Distriot 

e.' at Berbampore, in Original 

Sait No. 12 of 1917. 
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Pleader, dismissed the application saying 
that the Koolamma Devi was only entitled 
to maintenance. The lower Conrfc, hold- 
ing that plaintiffs were exoluded from this 
date, held that the sait was barred under 

Article 127 cf the Limitation Aot Plaintiffs 
appealed. 

^ r * Karjsimham , for the Plaint¬ 

iffs-Appellants — Our oause of action arose 
only in 1916, when the Court notified that the 
whole estate was to be handed over to the 
1st defendant under seotion 55 of the Court 

of Waids Act. There was no exclusion 
till then. My reasons are: — 


FACTS.—Suit for partition. The parties 
are related as follows: 

GAJAPATHY VASCJDEVA DEO, Died 1898. 


r - 

1st wife 

(called Pattamma DevD 


1 

2nd wife 
(Koolamma Devi) 


1st defendant, 
became major on 29-9-19] 6, 
(21 years'. 


r 


r 


1st plaintiff, 

became major, November 
1909 (18 years). 


1 


2nd plaintiff, 
became major, August 
3 (18 years). 


1916 6 8Uit W89 6led ° D 2 ' th Se P te ^er 

Gajapatbi Vasndeva Deo died in 1898 
and the estate was taken over bv the 
Conrt of Wards on the let defendant’s 
behalf as heir to the deceased. Therennon 

the mother of plainliffe, whom the defend- 
ant oontende to be only a oononbine, ap. 
Piled (in puissance of a Will 0 f lbe 

oea f ed Having f.he of hie eslate to the let 
defendant end his mo.her and ith to 
Plaintiffs and their mother) that Vp°.r * 
acoonnts ehcnld be kept. The r„ \ 1 

Wards, holding the Will to l in™" <f (a ° 
being ,n respect of joint family t roDeifvll. 
consultation with the iooU GovernmenJ 


(1) Knowledge of exclusion is fche start¬ 
ing point; so exclusion cannot begin at 
least until the period of minority is over. 
See Krishnabai v. Khangowda (I) and 
Faki Abas v. Faki Nurudin (2). Both 
are oases under olause (13), seotion 1 of the 
Limitation Act of 1859. Such oases have 
been held to govern the application of 
Article 127 of the present Act. See also 
Second Appeal No. 2402 of 1912, where the 
intervening period in question was more 
than 12 years. Artioles 32, 48, 90 91 92 

95, 96, 113, 114, 115,127, 164 of the Limit*’ 
tion Aot use the word ‘knowledge’. ‘Plaintiff’ 
is defined in the interpretation olause as in¬ 
cluding the person from whom he derives 
his right to sue. A guardian is net Pnoh 
a person. See Miharajulungaru v. Rajah 
Row Puntulu (3), where an order of the 
Court of Wards similar to fche one in the 
present case was held not to havo the 
effect of exclusion as against the minor 3 . 

. Tl>e law is that where a person 

is not in possession and is not receiving 
any benefit from fche joint family pro¬ 
perty, there is exclusion. But there is no 
exclusion if the person lives and is 
maintained out of fche joint family 

Jmatha v. Ramcbhadra 
’4). See also Kumarappa Chettzir v. 
Saminatha Ohettiar (5), which ci'es a 
passage from Kacht Yuva Rangappa Kalakka 
Thola Udapar v. Kachi Kalyuna Rc.ngappa 


(1) 18 B. 197; 9 Ind. Deo. (n. s.) 639. 

(2) 16 B. 191; 8 Ind. Deo. (n. s.) 605. 

13) SM. H O R. 31. 

(4» 11 M. 381 at p. 392; 4 Tnd. Dec. (s. s.) 265. 

M Cas - 470; 33 L. J. 612; 42 M. 431: 
(1919) W. X. 328. 

9 
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Kalakka Thola TJdayar (6) with approval. 
In the present oas9 the plaintiffs are 
living in the family fort and are being 
maintained from the family inoome on 
an equally liberal eoale as the first defendant. 

[Abdur R^rim, J.—But the Court of 
Wards assumed management expressly on 
behalf of the 1st defendant alone as heir 
and owner.] 

But we are receiving maintenance as 
shown by the order of the Court of 
Wards and the reoeipt of maintenance 
means no exclusion. That is the case law. 
See Jaganntha v. Ramabhadra (4) and 
others oases referred to. 

[Apdor Rvhim, J.—That is only if you 
reoeive maintenance being an heir. But 
if you are only a maintenanoeholder? 1 

That question, raised in a speoifio issue, 
has not been gone into. The only ques¬ 
tion argued and tried was that of 
limitation. There being no time bar the 
oase must go back for trial on the other 
issues. 

Mr. V. Ramesam , for Defendant-Re¬ 
spondent No. 1.—Conceding that mere 
non participation will not be exclusion, 
the law is that if it is aooompanied by a 
notoriously adverse denial of title, there is ex¬ 
clusion. The report in Jagnnatha v. Rama • 
bhadra (4) shows that there was no euoh 
denial by the Court of Wards which we have 
in the prepent oase. Further mere main- 
tananoe and living on in the family 
house have been held to be consistent 
with exolupion. See Raghunath Bali v. 
Maharaj Bali (7). For mere living is not 
possession in law. 

[Spencer, J.— But the denial was by the 
Court of Wards to the plaintiffs’ mother. 
How can it affeot the minors?] 

The denial wa 9 by my agent to their 
guardian. No doubt the presumption is 
that there is no adverse possession by 
one oo owner against another. But it is 
reversed if there is a notorious denial of 
title. See Ittapan v. Manaviki ama (8), 
and Ujalbi Bibi v. Vmakanta Karmokar 

(9). 

(6) 24 M. 682 at p. 582; 11 M. L. J. 191. 

•7) 11 C. 777 (P. 0.): 12 I. A. 112; 4 Sar. P. C. J. 
642; RaQquo & Jackson’s P. C. No. 90; 6 Ind. De*. 

(n- b.) 1277. 

, (8) 21 M. 163 at p. 159; 8 M. L. J. 92; 7 Ind. Dec. 
(n. b.) 465. 

. 19) 31 C. 970 at p. 973; 9 C. W. N. 32. 


And the guardian and the ward are 
one legal person in law. The guardian’s 
knowledge is the ward’s knowledge. See 
Mitra’s Law of Limitation, page 148. The 
law is also the same as regards agents, the 
analogy whereof oan be applied to the 
present oase. Rampal Singh v. Balbh.ddar 
Singh (10), Rohini Kumar Puma v. Raghu 
Nath Das (11). See also Soundararajan v. 
Saravana Pxllai (12). 

JUDGMENT. 

Abdor R*him, J.—The suit of th 9 appel¬ 
lants has been dismissed on the ground of 
limitation, none of the other issues raised in 
the case having been tried at all. I may say 
at the outset that though in the result, 1 agree 
in the conclusion of the learned District 
Judge, 1 do not think that it was a prudent 
course on his part to have confined himself to 
the issue of limitation. 

The suit was to enforoe partition of a 
partible Zemindari in the district of Ganjam. 
The two plaintiffs claim tc be the legiti¬ 
mate pons of the last proprietor Vasudeva 
Deo, and their oase is that they are entitled 
to one-third share each in the estate while 
the 1st defendant, the son of Vasudeva 
Deo by another wife, L entitled to the 
remaining one third. The plaintiffs further 
allege that Vasudeva Dec.' left a Will under 
whioh the plaintiffs were entitled to one- 
fourth share, their claim, therefore, is in 
the alternative to one fourth share of the 
estate in oase they fail to prove that they 
aie the legitimate sons of Vasudeva Deo. 
Vasudeva Deo died in January 1898 and 
the Court of Wards took oharge of the 
estate and managed it till the 1st defend¬ 
ant attained majority sometime in 1916 
and then made over the estate to him. 
The mother of the plaintiffs, who claimed 
to be the married wife of the deoeased 
proprietor, lived till April 1911. Immedi¬ 
ately after his death, she tried her best 
to establish the status as a widow and 
that of her sons as the legitimate sons of 
Vasudeva Deo. Both the two plaintiffs and 
the 1st defendant were infants at the 
time of the proprietor’s death, the 1st 
defendant being the youngest of them. 

(10) 25 A. 1: 4 Bom. L. R. 832; (5 C. W N 819; 29 
I. A. 203; 8 Sar. P. C. J. 310 (P. C.l. 

(1 I) 4 C. h. -I- 4.72 

(12) 31 Ind. Cas. 794; 30 M. L. J. 592, 
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T be lat p,ainHff "‘‘aired majority, that i a 

190Q y ’Th n e ° f . e '^ Pen lfnremb9r 

, / ./ be / nd rlamt.ff attained the aye 

of eighteen in August 1913. The suit 

was filed on the 27th September 19ld, that 
>8. nearly Fe ven years after the let 
plaintiff became eighteen years . old and 
three years and a little more than a month 

of *oe the 2Dd P a ' Dtiff beoame eighteen years 

The main point on whioh the learned 
Uietnot, Judge has found that the suit is 
barred is that, as far back as 18.tc when 
the mother of the plaintiffs was acting as 
heir guardian their title to any share in 

wVfV aS , he ' ra or DDder ‘he alleged 
Will Of T aeudeya Deo was denied and the 

Court of Wards obtained possession of 

the estate on behalf of the 1st defendant 

AdmiM « l pIaiD,iffs from possession. 

fon d rt. r ' ,f / befS faotB are correctly 
f . . ,’ , tb “ " n, ‘ would he barred under 
rtide 27 Of the Limitation Act. unless the 
proposition of law contended for on behalf 
/ ,! be a P^’l a P'8 can he established that 
Article 127 of H, e Limitation Act has no 
apolmation to the case of minors because 

no knowledge of exclusion can be imputed to 
r n ft m, 

There is really no dispute about what 
happened. It i H quite sufficient to go 

through (he different letters and petitions 

written to the C urt of Wards by the 

a'nd the J tba ^ 

and the orders thereon to foi m a conclusion 

of wbet . bpr _ tber " was or not exclusion 

A f .- b , Wi ' b;n tbe meaning of 

Article 127 of the L-mita.ion Ac. I may 

say at. once that it can hardly bedispufed 

upon the facts that the Court of Wards 

took possession of .he estate purpor.ing to 

act solely on behalf of the 1st defendant 

and not on behalf of any persons who may 

be found entitled to the estate. It is 
unnecessary to decide whether under .he 
statute the Court of Wards oan take oharge 
of an estate in that way. ihat is. on 

behalf of any one who may be found entitled 

°, 1* In th,8 . oace * tb ere oan be no doubt 
whatever that ,t treated the 1st defendant 

on "hi B9 h h fi tf Wa T d and n,aDn S ed ‘he estate 

that h th p’ ; r n ?“ y “action, however, 
that tbe Court of Wards Act i n its yario a , 

sections contempla’es that when it takes 
oharge of an estate, it is to act on behalf of 
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a particular ward or wards who may be 
enffer.rg from disability, fDO h as minorhy 
or otherwise, specified in the Act. I reed 

only mention feme of the sections which 
irake Ibis clear.— Sections 9. 10 17 ]Q 

of ’th 1, f 3 ' 24 ' 34apd Sbl Themothe; 

Vn d e e P i a o n n.'f 8 pr6een * fda ° oni. Exhibit 
VII, dated 20 h April ISi8. to the Collector. 

There she calls herself as the jnnior wife 

W! ow of the late Vasudeva Dec, 

Zemindar, and asserts that her status is 

the f am e as that of the senior widow, tbe 

metber of (he let defendant, and that her 

sons a'so have the same status as the let 

W lTund S h 6 h 8 r propnnpds the alleged 

Will unrer which her sons are to get ore- 

fourth share of the estate, and then prays 

that sh« and her sons along with ,he 

senior Mahadeyi’s sens te kept under the 

of w H ’ a , Rapported hy, the Court 
of Wards and separate acoounts main. 

tamed in respect of their shares. That 

behalf f X e ‘, ,r,0t ° ,aim put forward on 
Va h cnd f ° f n 8 pla ' n,iff8 both as eons of 

Va. udeva Deo and under tbe alleged Will. 

, nh ' P " r ‘ was ’ n dDe or orse celled for ard 

rer^f .1 by o 6 a °d uoonthat 

rerort tbe Court of Wards passed a 

effect That" th , 6 ' h J ° Iy J8 ** to tbia 

efteot.—that the alienation made by tbe 
l«te proprietor is invalid and that tbe 
Poovvula Mahadevi (that i 9 how the 

entiDs 1 ) ° f I 16 . P ' a ' atifffl was styled) is 

en it Jed only to maintenanoe.” By this 

merely"’^ °' ea ;; W8S meant ,p 'notude »»* 

Zt In “O'her of the plaint ffs rereenally 
hut also as guardian of her two sons. 

.. ® ren b°n the ( ollector eent a reply to 

ha Q t effect (Exhibit XLVJ.Ij on J6tb .Inly 

plaintiff \ 18 P*tit,orer (mother of the 

that fhi’ , We Uve tbe o^rrsement 
to tbo re P y was in fact forwarded 

on ill 7 T'T* hy the Depnt ^ Tabeildar 

becan t A o 8Q8t ,8S8 ‘ 1 mention this 

ra, ?a d th8 C ° QDSel for * be appellants 
raised a question as to whether the order 

of the Court of Wards was at all com- 

mumeated to his olient. There is no doubt 

j * 1 rnust *\ a ve been communicated in 

oonr. 0 as it purports to bave been. 

wonM W ' Se . mnther of tbe plaintiffs 

r 0 ^ ave eat quiet but insisted epon 
answer. »d faot the farther correspond- 
enoe shows that she fully knew that her 
claim had been distinctly rejected by tbe 
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Court of Them wo Q-t^ne to Exhibit 

XL, da f od ‘23 H Auqr*i^t 1999 That was 
a pa ition submitted by the mother of the 
plaintiffs protesting against the regi-tration 
of a certain villige belonging- to the 
Zeraindari in the name of the 1st defend- 
ant’s mother’s father, who apparently 
claimed it under a grant. There again 
in the last paragraph she asserted that 
she and her minor sons were entitled to 
a share in the estate, and, therefore, had 
an interest in the villige in question as 
well The order passed thereon was tint the 
petitioner was not reoognDel as the widow 
of the late proprietor and the petition was, 
therefore, rejected. lie was not satisfied 
with tha v and went on pressing her claim as 
the junior wide v of the Z»mindir. In I 'O.d 
we find that she submitted a petition Ex¬ 
hibit XLI, claiming that she was the j ininr 
widow nr Sinna Mihadevi and that she 
must b3 treited as snob. Toere she also 
cited some oorrosp >rHenm in which she 
was so styled, lint on enquiry it was 
assertained that she was so designated in 
some of the letters through a mistake of 
the clerk and that she was only Poovvula 
Mahadeyi that is to say, a woman oo upjing 
the status of a concubine and not a wife 
at all, and the C dleotor also pointed out 
that the amount, of the allowance given to 
her and to her sons was on the basis not of a 
widow at all. Then she presented a petition 
to the Court of Wards ngiinst the order 
of the Collector. That was in May 1904 
Exhibit XXIX. The Court of Wards uo- 
beld the decision of the Collector and the 
order was communicated to her in due 
oourse. We also find that the receipts for 
maintenance, e‘o., whioh she had given and 
in whioh phe hid sty la 1 herself as Sunn 
Mahadevi or junior wide a-, were returned to 
her for correction and she was asked to 
sign them as Poovvula Mahadevi. Tnis was 
in August 1904. On her death, the plaint- 
ms maintenance allowance was reduced 
from Rh. 55 to Rs. 3 c. 'I hereupon the 
1st plaintiff who attained majority in ’909 
filed a petition before the Court of Wards 
in January 1910—Exhibit IX —in whioh he 
Prayed for maintenance to be paid at the 
original rate with'U' any red a a ion, and 
there he describes both hi in-elf and his 

rother as dependants on the estate,’ again 
as maintained by the estate,’ in another 


place as being ‘protected by tl'o estate’ and 
then as a t iched to the family of the deceas¬ 
ed proprie or ’ That si o .vs how the plaint¬ 
iffs f hem-elves understood the attitude of 
the Court of Wards towards them. I may 
also mention another petition Exhibit VI, 
dated 26th January 1911, in which leave 
w is asked for by the 1st plaint ff to go 
to Berharnpore in order to obtain a certi¬ 
ficate from the Surgeon to the effect that 
the 1st plaint'ff had attained majority so 
that he might have his rights to the estate 
established. 

(Jpon the a e facts the conclusion seems to 
he irresistible that the Court of Wards 
purported to not and did act solely and entire¬ 
ly on behalf of tl e 1st defendant and 
treated the 1st defendant as the sole heir 
to the estate of the deceased proprietor, 
and that since 189' it refused distinctly 
and repeatedly to recognise the plaintiffs’ 
mother as a lawfully wed fed wife of the 
proprietor and her sons as his legitimate 
children and it alsi held that the olaira 
of the plaintiffs to a share ir: the estate 
under the Will w»s invalid. The decision 
of the Court of W irds was communicated 
in due oourse to the plaintiffs’ mother who, 
as their natural guardian, was pressing 
their claims to be reoognizad as heirs or as 
legatees by the Court of Wards. The 
plaintiffs’ mother was allowed maintenance 
for herself and her two children and they 
were allowed to live within the preoinots 
of the fort, not with the 1st defendant 
and his mother hut in some other part 
of the palace. Ic appears that the Zsmindar 
had a number of concubines and they were 
all allowed maintenance though smaller in 
amount. The plaintiff*’ mother was allowed 
somewhat more by way of maintenance for 
herself and her children Too reason why 
she was allowed more is not quite clearly 
stated in the correspondence, but as far as 
it can be gathered, it was because she 
belonged to a somewhat higher oast? than 
the other oonoubines or may be because 
she had children by the late Zemindar. 
But the Court of Wards distinctly refused 
to reogn’Z* eitner that the plaintiffs’ 
mother was tl e wife of the late Z raindar 
an 1 her sons were his legitimate sons, or 
that toe plaintiffs were enfci lei to any 
share whatever in the estate. Under these 
circumstances, the possession of the Court 
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on behalf of the 1st defendant alonTaod 
it seems to me that there is no way of 
esoaping the oonelusion that the Conrt of 

Wa rd8i ao tmg 0Q beha)f of j 

defendant, excluded the minors from 
any share in or possession of the estate or any 
properties belonging to the estate. 

We have been referred to a number of 
rulings on behalf of the appellants, but it 
does not seem to me, though 1 shall notioe 
them very briefly, that any of them can 

sirs srzrsn? r.r 

re.", dep e „d 9 eatirely opon (U ap 1°" 
tion of the evidence. So far as the law 
bearing on the subjeot of limitation o7 
suits instituted by a person claiming to 
be a member of a joint Hindu family j„ 
concerned, there can be no doubt whatever 
for ,t is well settled. The mere fact 
tha a oo.parcener has not enjoyed any 
portion ot the family property for twelvl 
years or more, cannot deprive him of his 
lights Possession of one oo-paroener is 
eemed in law to oe possession on behalf 
ot all oo-paroeuers, although other oo- 
paroeners may take no part in the manage 
ment and may not even enjoy aoy of f h 
income ot the progeny, lu ord ', 

lapse of time may depnve a oo parcener 
ot his rights in the joint family propertv 
it has to be established that he has been 
excluced from enjoyment of the properly 
io L.s o«vn kuov. huge. If exclusion f! r 
twelve years to the Knowledge of the excluded 
co parcener is established, his rights will 
be Larrea but not otherwise What will 
amount to exclusion ,n a given case will 
have to be Qeiermined in the light of i 3 
peouliar tacts, lrl tome oases, receipt of 
maintenance by a junior member of 
a Zemindar's tamily may be good evi 

dence to negative the allegation of enj , y i 
ment ot the Zem.ndari or its properties 

haU v. Mah.ru, Bali 

(7). In some oases on the other hand 
receipt of maintenance may be evidence of 
recognition ot a person’s claim a, a ° 
parcener in a joint Hindu family On 
behalf ot the appellants, muon reliance w*“ 

placed on tLb iuliiig j r . i 

lungarn v. *«,„* how tuntula ( 3 ) o„“ 

there the learned Judges found, having 


regard to the attitude taken up by the 
Court of Wards in that case, that it did 
not profess to decide as to which of the 
claimants was entitled to the Zeraindari 
and, therefore, it would not be said that 
it purported to exclude the plaintiff in that 
suit, if he was the rightful heir. This is what 
they say at page 43:—“The most that, it 
seems to us, the evidence oan fairly be 
considered as proving is that the funds 
have been held by the Court of Wards 
since the late Zsmindar’s death in trust 
for the person or persons entitled to them.” 
In this case, no‘hing can be clearer 
than that the Court of Wards definitely 
recognized from the very beginning the 
1st defendant as the heir and rejeoted the 
olaim of the plaintiffs to any share in the 
estate either as heirs of the Zemindar 
or as his legatees. It was also contended 

on behalf of the appellants that the decision 

of the Bombay High Court reported as 
Knshnabai v. Khangowda (i) shows that 
such action of the Court of Wards as has 
been proved in this case would not amount 
to an ouster in the first place, there 
n really not muoh similarity between the 
faots of the two oa<es and the Bombay 
case was decided under the Limitation Act— 

°f 1871 — where the starting point 
of limitation was from demand and refusal, 
and it was found that do demand or refusal 
had b-en proved. It was pointed out in 
that case that the brother who did not 
reoeive a share in the partition (ffeoted 
by the other two brothers had lived as 
a member of the family of one of tfe 
brothers till he died leaving the plaintiff 
m that suit, his minor son, as his heir 
anc that fact was relied on by the learned 
Judges as showing that he was not excluded 
from the enjoyment of the joint family proper- 
ty. H hether that conclusion was justified by 
ttie faots of that oa^eor not. it is not for us to 

pronounce any opinion npoD. Sofiheit to 

ln t'hi* oafo the exoiaaion of the 
plaintiffs is, to my mind, absolutely clear 
on the evidence. They were allowed to 
live v.ithin the preoinots of the palace as 
ependants, as sons of a concubine of the 
amindar. I do not know of any pro¬ 
position of law to the effect that, if a 
* je *~ on allowed maintenance and permit¬ 
ted t i ]i ve j n the £amily house Dot as a 
co-parccner but a3 a mere dependant, 
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while his olaira as oo-paroeDer is distinotly 
denied, the enjoyment of such maintenance 
or residence in the family house would 

euffioe to prevent time running against his 
olaim. 

I oome to the next oontention that the 
plaintiffs being minors till 1909, there 
oould be no exclusion to their knowledge 
at least until that date, that is to say, 
Article 127 of the Limitation Aot, we are 
asked to hold, has no application t> the 
oase of mirors. This seems to me a very 
sweeping proposition and not warranted 
by the provisions of the Limitation Aot. The 
soherae of the Limitation Aot n that the 
several artioles apply to all suits and 
applications mentioned therein and tha* in 
the oase of persons under disability, a 
oertain extension of time is allowed to 
them to enable them io Hie suits after 
the disability has oeased. Seotion 6 says 
that where a person entitled to institute 
a suit or make an application for the 
execution of a decree is, at the time from 
whioh the period of limitation is to be 

reckoned, a minor,. he may institute 

the suit or make the application within 
the same period after the disability has 
oeased, as would otherwise have been 

allowed from the time prescribed therefor 
in the third oolumn of the First Schedule.” 
Seotion 7 deals with the case of disability 
of one of several plaiutiffs. Seotion 8 says, 
nothing in seotion d or in seotion 7 applies 
to suits to enforce rights of pre emption 
(with whioh we are not concerned) or 
shall be deemed to extend, for more than 
three years from the cessation of the 
disability or the death r.f ihe person 
affected thereby, the period wihin whioh 
acy sui raus' be instituted or application 
ma ! e * Th6 effeot is that time runs 
against a minor just as against a person 
tui juris, but in the oase of a minor, he 
will have three years m^rj af;er the 
cessation of a disability if the psriod of 
ime allowed for the suit or aoplioation 
expired before he attained majori y. In 
80ma oases, it may be that the time 
would not, as provided in the artioles, 
expire hefore a miaor attains majority. 

en ; he will have that time wirhin whioh 

h° that is, in no oase 

, 6 8 a h^ve less than the lime allowed 
y he artioles, but in oertain oa ? es, he 


will have three years more after the 
oessation of the disability. The argument 
on behalf of the appellants is that a rair.or 
cannot be imputed with any knowledge. 
It is unnecessary for me in this oase lo 
express any opinion on the question “whether 
the knowledge oan be imputed to a minor 
oirect where there is no guardian to act 
for him, ar.d if so, under what oiroumstanoes.” 
But I have no doubt that where there is 
a guardian such as here, knowledge of the 
guardian must be imputed to the minor. 
Artiole 127 to my mind contemplates that 
in the oase of minors, the knowledge of 
the guardian is quite sufficient. A minor is 
allowed by the law to aot through his 
guardian and as expressed by a learned 
Jurist, the guardian and the ward are 
identiHed and form one oomplete person. 
For purposes of litigation the aot of a 
guardian, is binding on the minor. For 

mstanoe, & decision against a minor represent* 

ed by a guardian, unless it is impeaoliable 
on the ground of fraud or on other similar 
grounds operates as res judicata. Then 
there are a number tf other artioles of 
the Limitation Act under whioh time 
runs from the date of the knowledge of 
the plaintiff. 1 should like to have some 
authority for saying that all these artioles 
have no application to the oase of a minor. 

I may espeoialy mention one artiole_ 

Article 16+, whioh requires that an applica¬ 
tion by a defendant to set aside an ex 
parte deoree must be made within 
thirty days of the date of the deoree. 
If the general contention of the appellants 
were well-founded, an tx parte deoree 
against a minor oan be set aside years 
after ic had been passed, although the 
Legislature in laying down thirty days as 
the limic of time for such an application 
intended that a matter of that sort should 
be decided as soon after the deoree had 
been parsed a3 possible. In my opinion 
Artiole 127 applies. 

I am also of opinion that seotion 7 of 
the Limitation Aot applies to this oase. 
The 1st plaintiff attained majority in 1909, 
and then, as the eldest member of the 
family, supposing ha was a member of a 
joint Hindu family as claimed, he oould 
give a discharge on behalf of himself and 
his yoitiger brother, the 2nd plaintiff. I de 

not think that the application of seotion 7 is 
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excluded bsoiase in this suit the plaintiffs 
have a«ke! for partition. They had bean 
exc'ulei frorn their family property, and 
it wai open to the 1st plaintiff to have 
instituted a sait to recevar the property 
for himself and bis younger brother, the 
2nd pi aiu tiff. A. Foil Bench ruling of 
this C >urt has hell that seot.ou 7 is 
applicable to such 01393 , and, therefore, 
the non failure of the 1st plaintiff to 
sue within three years after attaining 
majority would be suffisient in itself to bar 
the «uit [D >r ii<a ni dirumadan v. Nondisimi 
Saluv in ( 1 3) and Soun iararaian v. y'aravana 
Filial (12;]. 

The 2nd plaintiff attained eighteen years 
of age in August 1913 and even apart from 
section 7 he weald be birred unless under 
section 15, sub section 2 of the Limitation 
Ao\ read with seotions 6 and 8, he would 
have three years and two months for filing 
the suit af‘er attaining majority, io which 
ease his suit would be in time Toe Court 
of Wards Act, seotion 49., requires that two 
months’ notice should be given before the 
institution of the suit aud what section 15, 
sub section 2, says is;—“in computing the 
period of limitation prescribed for any suit 
of which notice ha9 beeD given in accordance 
with any enactment for the time being in 
force, the period of suoh notice shall be 
excluded.” Now the period of limitation is 
oaloulated according to the article appli¬ 
cable to a particular case, and, therefore, the 
period of notice required is to h>9 added to 
the time allowed by the article applioible 
to such a case. Seocion 15, sub-section 2, 
has nothing to do with the extension of time 
allowed to parsons under disability under 
sections 6 and 8. Wnat those seotions allow 
to the minor or parson under disability is 
three years aod no more from the cassation 
of tha disability, and l d > not sea ho v three 
years is to be made into three years aod two 
months by reason of section 15, sub-saotioa 2. 

This really disposes of the appeal. Tha 
learned Counsel for the appellants raised a 
question as to the proper am mot of Court- 
fees payable. Toe plaiaciffs have bs9n male 
to pay both in the lower Coart as well as 
in thi3 Court Court fees calculated on the 
market valaa of the properties claims i. Ha 

(13) 21 Tnd. Caa. 410; 38 M. 118; 25 Y. L J. 405- 14 
M. L. T.401. 
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says that the plaintiffs are entitled to value 
the subjeot matter of the dispute as they 
like, the contention being that the suit 
being ore for partition, section 7 (tv) (b) ap* 
plies. But I do not wish to express an j 
opinion as to what is the proper fee leviable 
in this oase, because the decision as to what 
fee is payable is final. Chapter II of the 
Court Fees Aot provides for fees in the High 
Court, and seotion 5 which is in that chapter 
says: “When any difference arises between 
the officer whose duty it i3 to see that any 
fee is paid under this ohapter and any suitor 
or attorney as to the naoassity of paying 
a fee or the amount thereoF, the question 
shall, when the difference arises in any of 
the said High Courts, be referred to the 
Taxing Officar whose deoision thereon shall 
be final, exoept when the question is, in his 
opinion, one of general importance, in which 
case he shall refer it to the final deoision of 
the Chief Justice of such High Court or of 
such Judge of the High Court as the Chief 
Justice shall appoint either generally or 
specially in this behalf” There has been 
ho snob reference in this oase. Under seo¬ 
tion 5, the order of the Registrar, so far as 
the fee paid on the memorandum of aopail 
is concerned, would be final, unless, as argaed, 
seotion 5 only deals with oases on the original 
side of this Court. That ohapter, however, 
is not confine! to fees payable on the 
original side but also provides for fees pay¬ 
able on the appellate side—see seotion 4 So 
far as section 5 is not applioible and section 
7 applies, that is, so far as the fee payable 
on tha plaint is concerns!, according to sec* 
tion 12, the deoision of the Court will be 
fioal and we have rue bean referred to any 
authority which lays down that 9 uoh an ordar 
is appealable. 

The result is that the appall must be dis* 
mispe 1 with costs 

The menoranlum of objections is not 
pressed and is dismissed with costs. 

Spencer, J.—This suit was brought to 
recover possession of shares which the plaint¬ 
iffs claim in an estate which they allege to be 
their ancestral family property. Although 
it would have b?eo more satisfactory for 
all concerned if the issues whioh relate to 
the question of plaintiffs’ status as legitimate 
eons of the late Vaeudeva Deo and their 
title as legatees under the Will bad teen 
decided rn their merits, I think that tbw 
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appeal must be dismissed upon the short 
pomt tUt the plain)iilg, having a right ,f 
snit on attaining majority to obtain a decla 
ration as to their title to their ancestral 

IndhT ' 7 T- a ' e .!' m,ted b V motion 8 of the 
Indian Limitation Aot to a period of three 

years from that date to institnte their suit 

In this ease, 1st plaintiff, having been born 

Neve h e “l Q e nr ^ be0ame ei ’' b ‘*<»' in 
November 1 90 and the 2nd plaintiff, having 

been born in Angnst 1895. became eighteen 

27th S 8n , &t l 913 ioJ h6 Plai " t wa9 filed on 
f*: 191d »f‘er three years had 

expired from the cessation of the disability of 
minority of both plaintiffs. The period 
ot three years cannot be extended by 
t»o months under section 15. as that 
section refers only to the time for com- 
pnting the period of limitation under the 
appropnate artic e of the Schedule. Neither 
an the Indian Majority Act be availed of 

l aint ff r Dg r thea86 of of these 

vision 3 i° tweD,y 0De ' the pro- 

vision under section 3 of that Act applies 
only to cases where the superintendence of 
be minors property has been assumed by 
heCoort 0 f Wards, an! because in this 

h s! • 'I™ ° l Ward8 n ‘ v6r M«»m«d 
^be superintendence of the estate of there 

n * * Z 8 ™ a PP ear8f rnm the evidence, 

the Court of Wards and the Collector all 

olaim , OODfi,8t . entl y repudiated plaintiffs’ 
claim to anything more than such an allow 

tinn 8 m, 8 t be granted out of oommissera- 

born of! M a “ atterof 8™° *<= ohildien 
concnK ,rre ^ nlar “onnection resembling 

nomt r p 8e , rath6r ,han wedlook - On this 
onV' tbe ° W6r Court ’ 8 decision is in my 

cause of n T a ' lable : In the plain '. tbe 
the Con aotlon i 8 said *° have arisen when 

that all tv, ° ^ ar ^ 8 * ssue d a notification 
a “ a a ‘ . he ep,t properties and all reoords 

to the tbereto would be handed over 

legitims. ‘ r efend ? nt alc "6, that is. to the 

2<?th Sen! T ° f Va9udeva Deo. on the 

maiorftl P ^ ‘ 9;6 wheD he attained 

in the soit D nr the rights 

not been P , P9rtle9 ' That notification has 

thusars\ . blte ' 1 in the SDit oeid we 
Hot it is *| P In tbe dar ' c a9 to its oonteuts. 
denia of ^ ,e . ar ‘ ha * if tbe 8 '>'t is ba«od on a 

CdLa m P r: ffs tit,e ,0 a 8bara in the 
-defendant w" ^ L be first denial by the 2nd 

which isl- Qoh earlier tban Ma y 19i6 . 

9 8'ven as the date of plaintiffs’ oom- 
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inrr to know of the Raid notification. As 
ny lean ed brother l as dealt in some eelail 
with tho evider oe, 1 will only refer fo Kx- 
1 i"it XLVIII, dated 16r.h July 1S9S, and 
the proceedings part of Exhibit A. dated (Hi 
-'nly Exhibit V.,i of the same date, 

and Exhibit IX (a), dated 6th August Ell,' 
in wfiioh the Collector and the Ccmt rf 
\V trds dechtro that plaintiffs’ metier tie 
Poovvula Mahadevi ’ or flower const rt ai d 
her children were entitled to maintenar ce 
oidy. After this, if is clearly imp or ible to 
treat tbe Court of Wauls’ possession as 
being possession on behalf of plaintiffs eras 
possession of which plaintiffs were unaware 
at tbe time when the Court of Wards 
assumed management in 18i?8. (Vide Ex¬ 
hibit I and its enclosures.) For the appli. 
oation of Article 127 of the Limitation 
Aof. plaintiffs have not given any ott er 
date than May 19 6 when they came to 
know of their exclusion; but tl at date 
cannot be accepted for ti e reasons 1 have 
given, and it is clear that, though minors, 
they must have come to know of their 
exclusion through their mother, long befcro 
that date. Jf plaintiffs’ mother who died 
on 7th April 19ll (see Exhibit O), as 
guardian cf plaintiffs had .just before her 
death filed a fuit to enforce their light to 
share :n the family property, the suit would 
undoubtedly have faded on account of her 
knowledge in 16 98 of the exclusion of 
herself and her children. '1 he concession 
which section 6 of the Limitation Act allows 
to minors is that they may sue within the 
same period after the disability has ceased 
as would le allowed by the appropriate 
artiole of the Schedule to the Act. This 
concession is, however, limited by section 8 
to a maximum of three years from attain¬ 
ment of majority. Where the 2nd column 

of the Schedule provides for a longer period 

of limitation than three years, the disability 
of minority cannot have the effeot of 
extending the period which is running during 
the minority of a plaintiff to more than 
three years. This is the (ffeotof section 
8 road with eeotion 6. Without any greater 
authority than a stray observation made 
by Sargent, 0. J , in the course of the argu¬ 
ments in Faki Abas v. Faki Nurudin (2), 
that minors oould not be excluded to their 
knowledge, I am not disposed to aooept 
Mr. Narasimham’s sweeping contention that 
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a minor is by reason oc his minority 
incapable of taking notice or of becoming 
aware of saoh a fact as his exolasion from 
family property. 

On the other qiestion raise 1 at the he ar- 
ing, the decision of the liwer Coart on 
the question of valaation for purposes of 
Co art feBS is, in my opinion, final under section 
12 of the Coart Fee3 Act. 

The memorandum of objections which 
relates to Pleader’s fee is not pressed. 

The appeal and the memorandum of 
objections mu3t be dismissed with costs. 

m. C, P. 

Appeal dismissed. 


PATNA HIGH COURT. 

Appeil k.com Appellate Decree No. 484 of 

1918 

July 11, 1919. 

Present-. — Mr. Justice J wala Prasad and 

Mr. Jastioe Da9. 

HANUMAT MAHTON ano others - 

DEFEND»NTS — ApPELLvaTS 

versus 

SONADHARI SINGH and others — 

Pliintiffs and CHINTAMAN MAHTON 

AND ANOTHER — DEFENDANTS — Re * PON DENTS. 

Hindu Law — Joint Jamily—Debt incurred to defend 
member against criminal charge , whether binding on 
joint family property. 

The stigma of a criminal charge against a mem- 
bor of a joint family being regarded among the 
Hindus as a disgrace to all the members of the 
family, any expense incurred to protect tho family 
from such a threatened disgrace is necessarily in the 
interests of all the members of the family. Where, 
therefore, the karta of a joint family raises money 
to defray the expenses of defending a criminal case 
against him, the family property is liable for the 
debt 60 incurred, [p. 735, col. 1.] 

Appeal from a decision of the District 
Judge, Patna. 

Mr. Bimola Gharan Sinha, for the Appel¬ 
lants. 

Mr. Achalendra Nath Das, for the Respond¬ 
ents. 

JUDGMENT. 

J wala Prasad, J. — This appeal arises out 
of a suit instituted on 3rd January 1917 to 
enforce a mortgage bond, dated the 5th Janu¬ 
ary 1904, executed by defendant No. 1. 

Originally defendant No. 1, the executant 
of the bond, and his brother defendant No. 2 


only v/eie impleaded, hut on the objection 
of the defendants, their sons also were added 
as defendants on the 5th Maroh 1917. The 
defendant No. 2 and his sons were, however, 
subsequently on the application of the plaint¬ 
iff deleted from the category of defendants. 
The suit, therefore, proceeded to trial against 
defendant No. 1 and his sons, who are appel¬ 
lants here. 

The first Court held that the mortgage- 
bond in question is a genuine document and 
was duly exeouted for valuable consideration. 
It, however, dismissed the suit on the grounds 
(1) that certain necessary defendants were 
not impleaded in time, and (2) that the sons 
were not benefited by the loan and hence 
they or the joint family property mortgaged 
in the bond could not be made liable for 
the debt. 

On appeal the learned Distriot Judge 
agreed with the Munsif that the suit as 
against the appellants was barred by time, 
but disagreeing with the Munsif on the 
second point gave a mortgage decree against 
defendant No. 1 alone, with the usual direc¬ 
tion that the property mortgaged in this 
bond was liable to be sold for the satisfaction 
of the decree. This property is said to be the 
ancestral property of the family in which 
the appellants as members of the joint 
family are interested. They have, therefore, 
oome to this Court in second appeal and 
contended that the order in the decree of the 
lower Appellate Court directing the sale of 
the family property is illegal and should be 
set a<»ide. There is no substance at all in 
their contention. The ground upon which 
the mortgage deoree is assailed is said to be 
that there was no family necessity for which 
the mortgage debt was incurred and hence 
the family property could not be mortgaged 
by defendant No. 1 and be liable for the 
debt. The bond in question recites that 
the money was taken to meet the expenses 
of litigation. The finding of fact of the 
Court below that the money was borrowed 
to meet the expenses of a cattle trespass 
oase brought against the defendant No. 1, 
the karta of the family, that the family was 
benefited by this loan, and the family pro¬ 
perty was liable disposes of this appeal. 

It i 9 , however, contended that the purpose 
set forth above, namely, to defray the expenses 
of a criminal oase against the defendant 
No. 1, was not a legitimate purpose for whic 
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the family property could bo liable and ; ,.. t 
theWn.n question did not i., f :lot ben,.|i.‘ 

tbe other members of the family, notab)v 
the appellants in this oase. 

The point seems to have been settle! by 
the decisions of several High Couus and 
particularly of this Court, in the case of 

V ' it was held that 

eoessicy of raising money to pay for 

the defence of the head member of a joint 

family committed to the Court of Session 

n serious criminal charges of f rgeryand 

and'm 7° d' d °“ umtnt9 Q » d er sections 467 

Win’ h Pe, ' al ° 0d0 ' — valid and 
legal such as would support a mortgage of 

Md one f f P h r ° P8rty exeouted b y the father 

.WrTd t 8 6003 t 9 f0rthe d «bt 

™“” d ' ‘t was there pointed out that 

Of a join?f , 6 Mitakehara Haw one member 

o' e ‘o 8 ^ 6ff60t “ 8ift ’ 

10 of / ,le amily proparty in time of 

Of aTri fa “ ily pu . rpose? - The stigma 

joint fftmi| na • ° arge ag:aln9t a member of a 
as a d y 13 r6garded araon * th « Hindus 
famtlv a 9 nd raO0 ““ the ambers of ‘be 

tC amilv r BX T S6S in ° Urred t3 pro,eot 

r“; 6 « r y be in the interest of all 
the members of the family. 

Jiam VJ laa ‘ P n e „ WHB reiterat ed in the oase of 
early anther* Ha ‘ V ' Uutha M<in (X). The 
oitedin th r ° n t16 SDbje0t baveall been 

iuthel! h f af s“ re f a,d tw ° oase3 ’ No dou bt 

tt I a D ‘ Vi f’" B-ch n, th^ Couri on 
manal flp JaD f aa,y u ly l 7 - held that the 

entitled t° * ^ lndu Joint family is not 
own d 8 d f ! Pe ° d th6 farai| y fur 'ds in his 

entitled t 0 o° e h V 3nmiDil “barge, nor is he 
in order to ^Potbeoate the family property 
of : V ra,se “ on «y to meet the expenses 

oansent ^f^ 0 " 00 ’ eXOept “ p0D th9 » ro “nd of 
o 9 me t r3 ° f the joint family 

sta?L v 8r ° and that from the circum- 

members^r? d , b “ '' D , fer ' ed tbat ‘be other 
‘bat case no fa ? am ' 7 had 00 " 3 ented. In 
hypothecated Property was, however, 

anythin* i a' 0 , 0 bond » nor wa9 ther e 

wa8inon , fcbeb:)ndto she* that the debt 

'n his by th ® mana » er of family 

npreaentati/e oapaoity. Upon the 
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tsffr-" ' ‘-a. ™ 

11) 01,0.,, 1 ? ne ? 1 Peopoeition that in 

family J r 7'" °[ a Mitakshara 

’ ? • V tber9 was nosnsh intention of 

O Is u-ocd Judges in that .ass to lay d 0W n 

a ters&s.?! ;°tz 

he present case, H at the s ,n would hi bound 
to P«iy the debt.} inourred bv hi* 

defending himself against a criminal oWg'e" 
especially when the offence c mrged did not 

involve any moral turpilnde. a a not 

1 T al la9 ! 0133 lva S therefore, rightly fol 
lowed by the Court bil ,w The , 

of the learned Vakil i 3 th^rpf intention 

and the appeal is dismissed with ooi,ts. 
h) iS, J.— J agree 


(4) 39 Ind. Cas. 861. 


Appeal dismissed. 


madras high court. 

Second Cjvjl Appeal No. 1053 of 191S 

February 1], 1919. 
p resent r. Justice BakeweU and 
Mr. Justice Phillins 

MEL ANCHERI PARKUM PALLIKfcT A r a 
KUNIYAH alias KUiVI VApf GOVlNn x 
ARli AR alias GOViHDA MENOKKf 
and OTjttus—P laintiffs—Appelli.nt3 


lij 24 UdcT' 31 A 4; 8 A L - J - 1015. 

76 i 1 b. VV.I^ 3,5i 28 W - b J. >28; 16 M. L. T. 

0,39 Ind * 0a9 - 665; 2 P. L. J. 166. 


versus 

KIZHAKKE VEETTiL APPU nV 
GOVINDA KUHUP 

etna ProZT^oTJi7 R /:/Zs‘r- ,, „ 

f. 1-Res judicata —Suit C to reten at’v’ °' 

tartvad, dismal of-Sub^uen! 8u Tt to ZT ° f 
successor of tar wad, maintainability °s 

causes of action in alternative when allowed ° f 
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A plaintiff is not entitled to set up a false case to 
the relief which he claims and when he has failed, 
to plead a fresh case If he be in doubt as to which 
case is true, he should set out the two cases in the 
alternative, each case being one which ought to be 
made a ground of attack, so as to afford ground 
for a final decision udoii the subject in dispute. 

" here the plaintiff tiled a suit for redemption as 
karnavan of a tarwad, and on its dismissal for 
want of pr of of the title set up, brought the pre¬ 
sent suit for the same relief as successor of the 
tarwad which had become extinct: 

Held, that the suit was barred us res judicata 

Masdamania Pillai v Thiruvengadam Pillai, '-V M. 
38B and (larija II Ingaswa>n y Patruda v J lajji Appala- 
swamy, 34 Iiul. Cas. 456; (l916j 1 M. \V. N. 2^6, 
followed. 

Seoond appeal against the deoree of the 
Crnrt of the Temporary Subordinate Judge, 
Tellioherry, in Appeal Suit No. 521 of 
1916, preferred against the deoree of the 
Court of the Distriot Muneif, Qailandy, in 
Original Suit No. 204 of 1914. 

FACTS appear from the judgment. 

Mr. K. Kuttihnshna Menon, for the Appel¬ 
lants.—The allegations in the two suits are 
different. In the prior pnifc the olaim was 
as Karnavan of the Tarwad. In the present 
case the plaintiffs set up title a3 succes¬ 
sors of the Tarwad The evidence to sub¬ 
stantiate the one is different from that 
of the other. The doctrine of res judicata 
oannot apply. 

Mr. A. V. K. Krishna Menon, for the Re¬ 
spondents.—The relief claimed is the same 
in both fruits. Plaintiff ought to have 
alleged the title now set up in the prior 
suit and made it a ground of attack. He 
set up a false case and when that was 
found against, he now sets up a new case. 
The suit is barred as res judicata. 

JUDGMENT.—The question in the for¬ 
mer suit was whether the plaintiff was 
entitled to redeem a mortgage, that is, 
the matter in issue was whether the rights 
of the mortgagor had passed to the pla.nt- 
iff The same matter is in issue in the 
present suit. It is, however, argued that 
in the former suit the plaintiff set up a 
title a9 Karnavan of the Mundoli Madham 
Tarwad, but in the present suit the plaint¬ 
iffs sot up a title as successors of that 
Tarwad, which has become extinct. No 
doubt the averments of the facts whioh 
conferred title upon the plaintiff, and the 
evidence whioh would be given by him, 


differed in the two oases, but the relief 
claimed is the pame. 

We think that a plaintiff is not entitled 
to set up a false case to the relief whioh 
he claims, and, when he has failed, to 
plead a fresh case; if he be in doubt as 
to whioh oise is true, he should set out 
the two oases in the alternative; eaoh case 
is one whioh ought to be made a ground 
of attack, so as to afford ground for a 
6nal deoision upon the subject ia dispute. 
{Vide Order II, rule !). 

We think that the oaae falls within the 
decisions in Mas lamania Pillai v. Thiruven¬ 
gadam Pillai (l) and Gariya Rangaswamy 
Patrudu v. Marji Appilaswamy (2 ) and the 
observations at. page 77 > in hamaswamt 
Ayyar v. Vythinatha Ayyar (3). The actual 
decision in the last case does not apply 
The joinder of the two titles in the former 
suit would not have oau-»ed any embarrass¬ 
ment in the trial We, therefore, agree with 
the lower Court that the present suit is 
barred by res viicata and dismiss the seoond 
appeal with costs. 

M. C. P. 

Appeal dismissed. 

(1) 31 M. 385. 

(2» 34 Ind. Cas. 456; (1916) 1 M W. N. 286. 

(3) 26 M. 760; 16 M. L. J. 448. 


NAGPUR JUDICIAL COMMISSIONER’S 

• COURT. 

Second Civil Apfe^ No. 166 B ok 19.8. 

February 13, 1919. 

Present : — Mr. Mittra, A. J. CJ. 

LAXMAN AND OTHERS—Defendants 
Nos. 2 to 4—Appellants 

vers us 

GANPAT SURTABHAN and others— 
Plaintiff a>p Defendant No. 1 — 

Reepo dp NTS. 

Civil Procedure Code Act V of '908 , s . 47, O. XXI, 
r. 100 —Mortgage suit—Paramount title, claim or —■ 
Defendant , discharged, whether party to suit Possession 
suit for — Events subsequent to date of suit, whether can 
be subject-matter of enquiry in suit or appeal. 

To constitute a person a party to a suit within 
the meaning of section 47 of the Civil Procedure 
Code, there mast be a decree either dismissing the 
suit or decreeing the claim in favour of or against 
him, but a defendant, against whom the clairn 
is neither dismissed nor decreed who is discharged 
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as nob being a proper party to tho suit, ceases to 
bo a party to tbo trial of tho suit. [p. 737, eol 2.] 

A person, who is discharged from a mortgage suit 
because ho pleads a paramount title, is not a party 
to tho mortgago suit within tho meaning of 
section 47 of the Civil Procedure Code and a 
separate suit by such a person or his transferee 
is not barred under that section, [p. 737, col. 2.] 

So far as sucli a person is concerned, he is entitled 
to object to the delivery of possession of property 
under Order XXI, rule 100, of tho Civil Procedure 
Code, and if such objection fails, a regular suit lies at 
his instance within tho period fixed by the law of 
limitation, [p. 7*7, col. 2.] 

Krishnappa Mudaly v. Periaswamy Mudaly, 38 Iml. 
Cas. 297; 40 M. 964; 21 M. L, T. 12 1 ; 5 L W. 36 J; 3 i 
M. L. J. 532, followed. 

A plaintiff’s right to possession must bo deter¬ 
mined with reference to the state of things at tho 
date of the suit. Ordinarily, any subsequent changes 
which may take place cannot bo made the subject- 
matter of fresh enquiry in an appellate or later stage 
of the case. [p. 738, col. 1.] 

Appeal against the deoree of the Additional 
District Judge, Amraoti, in Civil Appeal 
No. 221 of 1917, deoided on 28th February 
1918, arising out of Civil Suit No. 92 of 
1917, in the Court of the Additional Alunsif, 
Amraoti, deoided on the 21st Ootober 1917. 

Mr. Q, V. Deshmukh, for the Appellants. 

Mr. K. K. Gandhe , for the Respondents. 

JUDGMENT.—The plaintiff-respondent 
is a lessee from the original defendant 
No. 1, Musammut Rukhma, under a regis¬ 
tered lease, dated the 24th September 1914. 
He sued for possession as also for a declara¬ 
tion that he has a right to have certain 
entries regarding the Patta made in the 
Register of Record of Rights. Defendants 
Nos. 2, 3 and A, who are the appellants 
before me, had instituted a suit upon a mort¬ 
gage (Suit No. 103 of 1912) in whioh 
they obtained a foreclosure deoree. Neither 
the judgment nor the deoree of the original 
Court in the mortgage suit has been tiled, 
but from Exhibit D-8 it would appear that 
Musammat Rukhma had filed an appeal whioh 
was dismissed, upon an objection taken on 
behalf of the mortgagees, on the ground that 
there was no deoree against her and that she 
had been discharged from the mortgage suit, 
as she had set up a paramount title and was 
not entitled to redeem. It does not appear 
when the deoree was made final, but from Ex¬ 
hibit P-H it seems that Ruknma putina 
petition under Order XXI, rule 10J, objecting 
to the delivery of possession of the field now 
in dispute. iThis was eventually dismissed, 

47 _ 


beoause she did not wish to prooeed with her 
application (Exhibit D-2). 

The argument on behalf of the defendants- 
appellants is that the plaintilf, being a trans¬ 
feree pendtnte Lite, stands in no better position 
than 1 /usammat Rukhma and it is urged that 
as a separate suit did not lie at her instance, 
the plaintiff also cannot maintain this suit. 
It seems to me that seotion -i7 of trie Civil 
Procedure Code, 1908, as now amended, does 
not bar a suit by Rukhma. She was a party 
to the mortgage suit, but having set up a 
paramount title wa9 discharged from the 
suit, and no deoree wa9 passed either in 
her favour or against her. The appellants 
rely npon the judgments of this Court in 
Vithal Alukunti v. Ganesk Mai (l) and Bala- 
ram Kunbi v. Sadoba Mali (2;. These oases 
were deoided under the Code of 1882. But 
there was a oonfiiot of judicial opinion as to 
the right interpretation of seotion 244 of the 
Civil Procedure Code, It82. The matter 
has now been set at rest by the Legislature, 
and we have to look to the terms of seotion 
47 as it stands now. The explanation at¬ 
tached to the seotion says that for the pur¬ 
poses of this seotion a plaintiff whose suit 
has been dismissed and a defendant against 
whom a suit has been dismissed are parties 
to the suit. In other words, to constitute 
a person a party to a suit within the meaning 
of section 47, there must be either a deoree 
dismissing the suit or decreeing the olaim 
in favour of or against a party. But a 
defendant against whom the olaim is ueittier 
dismissed nor decreed, but is discharged as 
a person not a proper party to the suit, 
ceases to be a party to the trial of the suit. 
So far as suoh a person is oonoerued, he is 
entitled to object to the delivery of possession 
of property under Order XXi, rule J00, and if 
suoh objection fails, a regular suit lies at nis 
instance within the period fixed by the law 
of limitation. No onjeotiou oan be taken 
so far as this oase is concerned on the grouud 
of limitation, the suit having been hied 
within three months of the dismissal of the 
petition under Order XXI, rule iUO. if, there¬ 
fore, Rukhma oould file a suit for possession, 
it is obvious that her transferee Ganpat oan 
equally hie it. The view which I have taken 
is suppjrted by the judgment of the Madras 

C. P. L. R. 106. 

<2; 17 C. P. L. R. 178. 
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High Coart in Krishnappa Mudalp v Peril- 
swamp Mudaly (3). V 11 

sJ iD p e .‘ he de ° re J e of Mnnsif in this 

fore 7 6d \ The appella "K there 

fore, seek to ra.se the question whether her 

he fieH T aS ! ° rUOt ' U appaara that 
th« field in d.spute was allotted to Rukhma 

° nsa.ntenaaoe. The lower Appel- 

ffs rkht t ° Orre0tly held tha ‘ ‘he plaint- 
with r f Possession mast be determined 

with reference to the state of things at the 

ate of the suit, whioh state of things oonti- 

" h a6 i r ' 8 p Dp t0 ‘ he da> ® of the decree of 
he first Court. Ordinarily, any subsequent 

be mfd 9 Tl, ^ haV8 tak9n plaoa oa PPP‘ 
be made the subject-matter of a fresh inquiry 

Th aP , P at «° r at6r 8tage of the ° a *e. 
rati h P . aiD l tl 5 af,ked for a Particular deck- 
ration whmh has not been given, and he has 

asked for 6 " i a th e p r ati ° D whioh he ne7er 
• I think it is unnecessary in this 

case to give the plaintiff any relief by way 

the MunkfT' ° ert T! y DOt the relief whi °h 
tn© iviUDsir has granted- 

is Ind,fi!d Ql b iS the deoree of tha Munsif 
m modified by striking out the words “the 

plaintiff ,s entitled to hold the possession of 

the held survey No. 62 (whole) of Haturna 

Pargana Badnera, Tahsil Amraoti, till the 

(1338 BvJ h,apr eseDt lease in the year lb28 
U338 Fasli) and.” With this modification 

the decree of the lower Courts is upheld and 
t-e appeal dismissed with oosts. 

Appeal dismissed, 

( 3 ) 38 Ind. Cas. 197; 40 M <)« 4 . 9 i \r r m 
L. W. 369; 32 M. L. J. 532 J 21 ^ U T * 12, ‘ 6 


madras high court. 

Second Civil Appeal No. 599 of 1918 
February 17, 1919. 

Present: —Mr. Justice Oldfield and 
Mr. Jusliae Seshagiri Aivar 

NAVUNNI ando.hkls-DefenL/tsNos. 2 

ro 4—Appellants 
versus 

RAMASAWMY PATTER and another ~ 
Plaintiff and Defendant No. 1__ 

RESPONDENTS. 

Specific Relief Act (I of 1877J, s. 42_lforAr.. 

payment of part consideration for~Declaration,suitfor 


[VA9 

that mortgage is good only to extent of consideration 
actually paid y maintainability oj. 

A suit by a mortgagor for a declaration that the 
mortgage is good only to the extent of the part 
consideration actually paid, is not barred under 
sectmn 4_ of the Specific Relief Act where the term 
nx3d tor redemption has not expired at the date of 

Sill L. 

Second appeal against the deoree of the 
Court of the Temporary Subordinate Judge, 
alghat at Calicut, in Appeal Sait No. 299 
of 1J17 (Appeal Suit No. 60] of 1917, Dis- 
triot Court), preferred agaiusfc the deoree of 
the Court of the Dietriot Muoaif, Alatur, in 
Original Suit No. 2ft9 of 1916. 

Mr. K. V. Madhivm Nair % for the Appel- 
Janfcs.—The auit ia not maintainable unier 
seotio i 42 of the Speoifio Relief Aofc The 
plamtiff oould have asked for consequential 
relief. He mmfc have prayed for redemp- 
tion or for payment of the balanoe of the 
consideration. 

Mr ' T ' Anantarama Iper, for the Re¬ 
spondents - Plaintiff need not have a^ked for 
ur her relief. The period for redemption 
has not expired and he is not bound to 
redeem at any earlier date. He need not 
nave sued for the deficient amount. What 
toe mortgagee is entitled to is what he 

a ' 3 i n rVn y p P v?^M-n The 8Qit 18 main tainable. 

JUDGMENT.—The argument addressed 

to us is that the suit should have keen 
dismissed beoause it offended agains sec 
tion 42, Specific Relief Act, in that plaintiff 
oould have ola.med further relief than he 
did by suiDg either for redemption or for 
payment to him of the amount by whioh 
e alleged that the consideration already 
pai was deficient. The answer as regards 
redemption is that the term fixed in the 
suit mortgage had not elapsed. The answer 
as regards the defioient amount is that, as 
pointed °ut by Kumaraswami Sastri, J., iu 
Abdul Hashm Sahib v. Rader Batcha Sahib 
VU, plaintiff oannot be compelled to receive 
or claim ihe balanoe payable, if he prefers to 
o without it, the amount eventually recover¬ 
able on the mortgage being only that actually 

advanced. The second appeal is dismissed 
with oosts. 

M- C. P. 

Appeal dismissed. 

I Vv 5* Ind : Cas> 370; 42 M * 2 °s 35 .L. J. 740; 8 

VV * o43 J l1*18; M. \7. N. 769; 24 M. L. T. 478. 
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PDRGaN PANEE V. UIIiNPAT TEWARI. 

PATNA HIGH COURT. 

Appeal fhOm Appellate Decree No. 182 

of 1 U 18 . 

July 14, 1919. 

Present :—Mr. Justioe Das. 
PURGAN PANDE and others — 

Defendant^—Appellants 
versus 

DHANPAT TEWARI and others 

-PLAI NTI FF.S— ResPON DENTS. 

Estoppel, question of, hoiv to be raised—Pleading 
•— Landlord and tenant—Admission by landlord, 
whether binding on tenant — Compromise between 
landlord and third party, whether binding on tenant — 
Execution of decree—Sale Purchaser, whether bound 
by statement in sale certificate as to situation cf property 
— Appeal, second—Finding of fact, erroneous, whether 
can be interfered with. 

A question of estoppel can only bo raised by 
pleading, and where no facts are pleaded which 
would enable a Court to come to a conclusion 
whether the principle of estoppel is or is not appli¬ 
cable to the suit, the t ourt will refuse to go into 
the matter [p. 74i, col. 1.] 

An admission made by a landlord is not binding 
on his tenant, and this being so, a compromise 
enterod into between the proprietors of certain land 
and others, whereby the parties to the compromise 
become joint proprietors of the land, has no binding 
effect upon tenants of the land. [p. 74', col. 2 J 

An auction-purchaser of land is not bound by a 
statement in the sale certilicate as to the situation 
of the land purchased by him. £p 741, col. 2.j 

A finding of fact by a lower Appellate Court, how¬ 
ever erroneous, will not be disturbed in second 
appeal, [p, 742, col. 1.] 

Appeal from a deoision of the Subordi¬ 
nate Judge, Shahabad, dated the 27th 
September 1917, affirming a deoision of 
the Munsif, 3rd Court, Arrah, dated the 
15th Maroh 19l7. 

FACTS.—The village Mamani Upadhya 
was divided into 5 Touzis. Two of the 
Touzis were numbered 6057 and 6059. 
Touzi No. 60 d 7 belonged to defendants 
Nos. 1 to 3, and Touzi No. 6059 belonged 
to defendants Nos. 5 and 6. The plot of 
land in dispute was Shamilat land betweeu 
the two Touzis and defendant No. 4 was 
its tenant. In 1911 at the Survey Settle 
ment there was a dispute among the 
proprietors of Touzi No. 6057. viz., defendants 
Nos 1 to 3, and the proprietors of No. 6059, 
tn«., defendants Nos. 5 and 6, as regards the 
disputed land, but ultimately the dispute 
was compromised and the disputed land was 
allowed to be reoorded as Shamilat of 
both the Touzis. On 13ch March 1912 
the plaintiffs purchased the disputed laud 


in execution of a simple money decree 
as against defendant No 4, who was its 
tenant. In the sale oortitioate obtained 
by the plaintiffs the plot of land was 
described as Shamilat in both the Touzis 
Nos. 6057 and 6059. In 1915 the plaint¬ 
iffs brought the present suit for a de¬ 
claration amongst other things that this 
plot in dispute was situated only in Touzi 
No. 6059 and defendants Nos. 5 and 6 
were its sole proprietors, and that the 
defendants Nos. I to 3 had nothing to do 
with the land. Defendants Nos. 1 to 3 entered 
defence amongst other things that the 
plaintiff was estopped from maintaining 
the present suit. The tirst Court decreed 
the plaintiffs’ suit and the Distriot Judge of 
Shahabad on appeal confirmed the deoision 
of the Court of first instance. Defendants 
Nos. 1 to 3 appealed to the High Court. 

Mr. Panneshwar Dual, for the Appel¬ 
lants, contended that the plaintiffs in any 
oa^e were estopped from maintaining this 
suit. The plaintiffs had purchased the 
right, title and interest of defendant No. 
4, who wa9 a tenant of the land, in 
execution of a simple money deoree. The 
plaintiffs were, theiefore, representatives of 
defendant No. 4 and olairaed title under 
him. Defendant No. 4 was the tenant 
jointly of the proprietors of both the 
Touzis Nos, 6057 ann 6059 at the time when 
his holding was sold off and purchased 
by the plaintiffs. The plaintiffs, claiming 
their title under defendant No. 4 who 
was a joint tenant of defendants Nos. 1 to 3 
and 5 and 6, were estopped from seeking a 
declaration that defendants Nos, 1 to 3 
had no title to the land. It was virtually 
the denial of title of some of the land¬ 
lords by a person who claimed under 
the joint tenant of all the landlords. 
The plaintiff, could not do so under section 
116 of the Evidence Act. He relied further 
on Bigelow on Estoppel, page 554; Caspersz 
on Estoppel, 4th Edition, pages 608, 248; 
Do-i v. Mills (1), Taylor v. Needham (27, 
Gulzan L.l v. Madho Ram (37. 

The plaintiff’s own title-deed, the sale 
certificate, described the plot he purchased 
as Shamilat in both the Touzis. He must 

(1) (1834) 2 Ad. & El. 17; 4 N. & M. 25; 4 L. J. K. 
B. 10; i 11 E. K 7: 4t It R *64. 

(2) tlHO 2 Taunt 278; 127 E. R. 1084; 11 R. R.672. 

(3) 26 A. 447; A. W. N. (1904) 61; 1 A. L. J. 66. 
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rely on hi 3 (itie deed as a whole. He 

wa's ro7 S °. b t h l nd - U a “ d tba ‘ 

9d,,ated ™ Touzi No. 6057. 

Cappers cn Estoppel, Edition 4tb, page 319 

the To l h T th6 landlordis of both 
the Tomb had compromised long before 

that t ^“‘1 d PQr ° ha8e aDd b » d deolared 

b ! of t «?,' ln , 8 j° int Proprietor, 
^hip of the Maliks of both the Touzis it 

was not open to a tenant to come and 
of y one at c f b th° D r d ° nly to the P ro P r, 8tors 

UI 0ne Cl tho ionym Th. 

*■“*?'-ndw;. 

effeot° r of r t 7 SSeUl6mant °® 06r hadthe 

etteot of transferanoe of the proprietary 

interest In the Ucd frJm the 

ToJi° U No fO-7 059 ‘° ih0 P-P-etors of 
No. 6057, m oase the latter had 

uo interest in the land prior to the 

I ZTnT ' enant °° ald •»». 

arnul tie tr 1 6 [ tbe oom Promise and 
annul the effect of it. If in8tead of 

ZT:T e ; a* pt0pr;elor of Touzis No. 6059 
ad executed a registered deed transfer 

“ P, or ‘! on ot their proprietary interest 
n the land to defendants Nos. 1 | 0 3 

the plaintitl who was a mere tenant 

could rot come to seek a declaration that 

the transferees had no interest in the 

land after the transfer. The tenant is 

the land b! '“ Subordinate interest in 

t p hTZd of H the h re "‘ and ^ 5 

e tand He has got no interest in the 
proprietary title in the land. He could 
therefore, maintain no suit whioh would 
have the effect of setting at nought the 
compromise arrived at amongst the pro- 
pr'etors ,n respect to their proprietary 

fiufr/th K " l “' ant / ahai and Shivanandan 
Uf “ r ‘ h ® fteepnndents, not oalled upon 

Jl.DGMENT.-This appeal arises oui of 

a suit brought by the respondents against 

2 and PP / • aUt u "h 0 WerB def endants Nos. 1 
Hof"! d ' n the salt - for “>« following re- 

i. That it may be deoided that the 
disputed land, whereof boundaries and details 
a re given beJow, forms tbe plaintiffs’ Gujasta 
Kasht land as it was purchased by them 
in an auction-sale; that defendant No 4 
has no raiyati right therein- and that it • 

Nos T0 5 D aLd X 6. d059 ’ tHe MUkiai ° f defendant 
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lard ThSt ' t . may be deeded that the said 

of defend e 'm 70 ', 2 ' N °- 6057 - tbe Milkiat 

of defendants Nos. 1 to 3, that it is not in 
to joint Takhta, that the defendants Nos. 1 

aid , T H° ,igbt t0 * et r * Dfc for the 

erd 1 ; ,b ^ the de0ree obta 'Ped by de- 

hlt7f ar d ° Z ei>t ia freodo'eot, and 

at defendants Noe. 1 to 3 have no right 

he af tbed ' 9 P nted land aold in execution of 
the aforesaid fraudulent deoree. 

3. That on a consideration of tie above 
ho fXfou.ion and sale proceedings in Exeou- 

d^o^of h' 525 ?^' 915 b6 8tayed th ° 
disposal of this suit by sending a Rubkar to 

the 3rd Court of the Munsif therefor. 

it «,It be noticed, therefore, that tbe 

a 1 to es'tah I 7,!' 0 " B ' 6 * eekir,g fi ' 8t of 

i “- sustsj: 

s.'sH '• r: “ 

n that (he decree and execution nrooefd. 
ings ebiained by defendants Ncs. 1? 2 and 
d against defendant No. 4 are fraudulent. 


Defendant Nos. 1, 2 and 3 entered an- 

gronnd Ce ’ ( k 8 a C t d H ^ ,° 0n,66ted 41 6 suit on (he 
nlJr# • Ue deorte obtained by the 

plaintiffs against defendant No. 4 was entire- 

ly fraudnlent and that by virtne of ihe 

purchase made by the plaintiffs they never 

obtained possession of the holding belonging 

h’ave re D ver Dt h N °' ‘ bat tbe 

have never been aocepted as tenants by the 

de eDdaD T bey put forward the tftle of 

defendant No. 4 to the land in dispute and 

spite oTthe e , mpbat '° ’aoguage that in 

they have Par ° bafe “ ade ^ tfa e plaintiffs, 
they have a right to realise rent from 

N ,P-4 eo Jong as they do Z 

is how i e pIa :r tiffs 89 tbeir raivat> - Thi‘ 

tatemen Th pa f ra « ra P b J 2 of the written 
sratement. Therefore, on the pleadiuga 

was We th B 6 P h r “’ eS ‘ he Wb0le ^nestion was, 

genuine PDrabaee made b 7 ‘he plaintiffs a 
gen D , De purchase and whether defendant 

was a ‘enant in possession of the land 
plainRff, h “h'' 3 ° bvi0nS to “• ‘ ba ‘ ‘ b e 

e baVe , been Fnt forward by defend- 

nta Nos. 5 and 6, whereas defendants Nos. 1 
^ are °‘ larn PiODing tbe cause of defendant 
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The lower Appellate Court has found that 
the land in dispute falls within Touzi 
No. 6059, the Patti owned by defendants Nos. 5 
and 6, and is not included in Touzi No. 6057, 
the Patti owned by defendants Nos. 1 to 3, 
and that the plaintiffs have been recognized 
a9 tenants by defendants Nos. 5 and 6. 
The lower Appellate Court has come to this 
conclusion on a consideration of the Amin’s 
report to whiob, it appears, no valid objec¬ 
tion was ever taken by the appellants and 
on a consideration of oral evidence. The 
lower Appellate Court finds that the respond¬ 
ents are in possession of the land in dis¬ 
pute by paying rent to defendants Nos. 5 
and 6. On these findings it would seem 
that there is no merit in this appeal and 
that the same ought to be dismissed by 
this Court. But the learned Vakil appear¬ 
ing on behalf of the appellant has argued 
this appeal as a first appeal and has asked 
me to consider the various documents in the 
oase, whioh he says were not considered by the 
lower Appellate Court. 

His point is that the plaintiffs, having 
purchased the interest of defendant No. 4, 
are estopped in this suit from denying the 
title of defendants Nop. 1, 2 and 3 to the 
land in dispute. I have always understood 
that a question of estoppel can only be 
raised by pleading and that if no question 
of estoppel has been raised in the pleadings, 
the Court will refuse to go into the matter, 
because after all the doctrine of estoppel 
is merely an extension of tie doctrine of 
admission whioh depends on the faots of 
eaoh oase, and that the Court is clearly 
unable to examine the faots unless those 
faots are pleaded. No doubt there is a 
stereotyped plea that the principle of estoppel 
is applicable to the suit, a plea which is 
to be found in every printed copy of written 
statement available in the Mofussil Courts, 
but no faots are pleaded in the written 
statement whioh would enable the Court 
to oome to a conclusion whether the 
pnnoiple of estoppel is or is not appli* 
cable to the suit. On the contrary the 
whole written statement shows that the 
plaintiffs have no right at all to the 
land in dispute and that defendant No. 4, 
in spite of the purchase made by the plaint¬ 
iffs, still continues as the tenant on the 
land and is liable to the defendants for 
rent, Ip my opinion it is not open to the 


defendants on this written statement to 
argue the question of estoppel. They era^ 
phatioally assert that defendant No. 4 is 
still a tenant and that the plaintiffs 
have nothing to do with the land in 
dispute. I do not think that they can now 
turn round, beoauso the findings of the 
Courts below are against them, and say 
that the plaintiffs are their tenants and 
must pay rent to them. But I do not pro¬ 
pose to decide the question on a technical 
point. I desire to examine the ground on 
whioh it has been argue 1 by the learned 
Vakil that the principle of estoppel is appli¬ 
cable to this suit. 

He says, first, of all, that the proprietors 
of the land, that is to say, de r endants 
Nop. 1, 2 and 3 on the one hand and defend¬ 
ants Nos. 5 and 6 on the other hand entered 
into a compromise by which they boosrne 
joint proprietors in respect of the land in 
suit. The argument is that the tenant is 
bound by the ocmpromi c e entered into by 
the landlords. I am unable to agree with 
the learned Vakil that an admission made 
by a landlord is binding on the tenant 
at all. Secondly, it is argued by the learned 
Vakil that the sale certificate obtained by 
the plaintiffs shows that the land in dispute 
is situated in Touzi No. 6057 as well as 
in Touzi No. 6059. No doubt the sale certi¬ 
ficate shows that, but I am unable to hold 
that because the sale certificate shows that 
the property in dispute is partly situated in 
Touzi No. 6057, therefore, the plaintiff, who 
is a complete Ftranger to the land, must be 
bound by a statement appearing in the sale 
certificate, especially when the Amin’s report 
shows that no portion of the land is situtited 
in Touzi No. 6057. I do not think that 
even if the lower Appellate Court has 
misconstrued these documents, necessarily 
the judgment of the lower Appellate Court 
must and ought to be set aside. These are 
items of evidence whioh have to be considered 
along with the other evidence admitted or 
proved in the oase. The lower Appellato Court 
has considered a very important pieoe of 
evidenoe, that is to say, the Amin’s report, to 
whioh, as the lower Appellate Court says, no 
valid objection was taken at any time. The 
lower Appellate Court further considered 
the oral evidenoe in the case I oannct say 
reading the judgment of the lower Appellate 
Court that it did not consider the doou« 
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relief °” Wh '° h barDed Vakil 90 stroD K ]y 

A™.iTT T ni T ^ fiDdin « of the lower 

be is ^° nrt ’ . h " wever erroneous it may 
be, 19 a finding of fact which i 9 binding cn 

with costs ’ 0r6 ’ di3mi!iS th " appeaI 
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Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Execution S.cond Appeal No. 95 of 1^19 

Augast 8, 1919. 

Present: Just foe Sir P. C. Banerji, Kt , and 

Mr. j uatice Piggott 
Seth SHYAM KARAN AND ortons- 
Judgment-Deb tors—Appeodanis 

UG7“STIS 

The COLLECTOR of BENARKS— 
r- •# p Dec 7 re «-Holder—Respondent. 

Civil Ptocedvre Code (Act V of 1QOSJ e AU a *. 

1 / / ’P, ara i '! t3 .b "PP‘>Cability 0fJ"p^rhd nf li’J/a’ 
(ton, uhether includes period provided by s. 48. 

thJ^sXdT to thTcivi ! | ) p 0 r f o P r praph .,' 1 of 

ss K/gxar“ - 

Exeoation eeoond appeal against the 
dztlTth °Lt h i D,8triofc Jad ^ e » Cawnpore, 

dated the 6th January 1919. 

™ r ' o' L - B ? ner i'< for the Appellants. 

, eh' n Malc ° mson (for Mr. A. B. Byves) 
for the Respondent. 

JUDGMENT.—This and the connected 
appeal arise ont of execution proceeding 
,o connection with a simple decree for 
fltPDey passed on the 18th of December 1897 

Various applications for execution were" 

made betn.. een that year and the year 1906. 

In 1905 the property of the judgment 
debtors in the Dstriot of Hamirpur was 
taken charge o, by ,he Collec- r, „ , D -, reml 
ouder the provisions of eeet'o c .= 

Code of Civil Prrcedare, 8S.\ T ■ 9 

went of the Collector continued dowq^to 


1917, when he released the property On 
the 4th of April 1917 the Conrt of Wards 
now charge of the estate of the decree- 
holder, applied for attachment and sale of 
the property situated in the Hamirpur 
triot. This application was resisted by 

l- 6 Judgment-debtors op the ground of 

limitation They contended that the applioa- 
t.on was barred by the three years’ rule 
of limitation prescribed by the Limitation 

, ot aD u s ' f -° nnder section 48 of the Code 
°f, J Procedure. The objection was 

whlTh h M eh! F° art 0( firet instance, 

hioh held that having regard to the faot 
that more than twelve years had elapsed 
since the date of the decree, section 48 
n h °‘ ° de ot U ' vl1 Procedure was applicable 

onU , Pr r e application for execntion 
could not be maintained. This decision 
has been overruled by the lower Appellate 

wh . ,oh * aH hflld that the application 
for exeoation is within time 

The learned Vakil for the appellants has 
onnoeded that the three years’rule of limits, 
tion under the Limitation Aot wnnld not 
apply to the present case in view of the proy,\ 

i L f j°i ^ ree ’ paraersph 11 of the .frd 
i ohfdnle to the Code of Civil P 
iqOK p. , , , Prroeonre. 

1 ." e °" Dte "d8 that section 48 i 8 

applicable and as more than twelve years 

have expired since the date of the decree 

the present application oar not be granted! 

There can be no doubt that the present 

aCesh a" V r 8U ! sfan,, ' ve "PPlioatirn and 
a fresh appl,cation for the execution of the 

decree. It is not an application V enn 

tinoaroe of » D , previous application for 

execution The question to be deoided is 

the 3rd Shi 3 , J 0f para(fraph 11 °< 
the 3rd Schedule , 8 applicable to the 

presen case so far as the question of the 

-ar of section 48 arises. Clause 2 of 

paragraph 11 provides that during the 

debtor 6 Pr L ° rerty of th e judgment- 

18 under the management of the 
CoUnotor, no O.vil Court shall ieeua any 
prooess of execution either against the 

of ^ ° r v' S properfy <o respect 

nrovhd r 6 u° r tbe Pati9faati oa whereof 
P ovismn has been made by the Collector 

that ^ Par ‘‘ 5 ' raP : ' in96 (3> provides 

tha, , ha ea se pertod shall be excluded in 

oalmU-mg n oertod of 1 a La ion applicable 
by the provisions of tl,ia paragraph in 
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respeot of any remedy of whioh the decree- 
holder has been temporarily deprived It is 
contended on behalf of the appellants th\t 
this danse applies to the period of limita¬ 
tion prescribed by the Limitation Act for 
the execution of a decree and that the 
period after which an application for 
execution cannot be made in view of the 
provisions of seotion 4S of the Code of 
Civil Procedure is not a period of limita¬ 
tion” within the meaning of this olause. 
We think that the words “period of 
limitation applicable to the execution of 
any decree” in olause (3) have been used 
in a general sense and that they are 
intended to apply to the time beyond 
which an application cannot be made for 
execution of a deoree. This was the view 
taken by the Judicial Commissioner’s Court 
of 0 udh in Mohammad Abdul Karim Khan 
v. Naw>z Singh (1). In that case a question 
similar to the one which arises in this 
appeal was considered and decided. The 
learned Judioial Commissioners were of 
opinion that olause (3) of paragraph 11 
wa9 wid8 enough to include the oase of 
an application to which seotion 48 of the 
Code of Civil Procedure applies. As the 
learned Judioial Commissioners point out 
in that oase, there are two descriptions of 
limitation provided for applications for 
execution. One is that prescribed by the 
Indian Limitation Aot and the other is 
that provided in seotion 43 of the Code 
of Civil Procedure. Seotion 48 forbids the 
granting of an application after the expiry 
of 12 years from the date of the decree 
exoept in the oases speoiBed in the seotion. 
This provision lays down a limitation to 
the right of the deoree holder to execute 
his deoree as rauoh as the Limitation Aot 
prescribes different periods of limitation for 
repeated applications for execution. It seems 
to us that in olause (3) of paragraph ll the 
words ‘period of limitation’ are intended 
to apply to both kinds of restrictions 
placed upon the right of the deoree holder 
to take out execution of his deoree, and in 
this sense that olause would be applicable 
to a oase to whioh seotion 48 applies. 
Much reliance was placed on behalf of the 
appellants upon certain observations 
contained in the judgment of this Court 


in Jura wan Das v. Mahabir Dube (2). In 
that oase the real question to be deoided 
was whether seotion 15 of the Limitation 
Aot was applicable to the oa«e and whether 
the word ‘prescribed’ in seotion 15 of that 
Aot oould he construed as includ¬ 
ing any period of limitation prescribed 
otherwise than by the provisions of the 
Limitation Aot. It was held that the 
word ‘prescribed’ in seotion 15 meant 
prescribed by the Indian Limitation Aot. 
In the oourse of the judgment, however, it 
was stated that * seotion 48 of the Code 
of Civil Procedure does not in a striot 
sense provide a period’ of limitation.” 
These observations are relied upon in support 
of the contention that the words ‘ period 
of limitation” mentioned in olause (3) do 
not inolude oases to whioh seotion 48 of the 
Code of Civil Procedure applies. No doubt 
in a striot sense seotion 48 does not 
prescribe a period of limitation, but in a 
general sense it imposes a limitation” on 
the right of the decree-holder to apply 
for execution after the expiry of twelve years 
from the date of the deoree. In that general 
sense, although by seotion 48 a period of 
limitation”, strictly so oalled, is not prescrib¬ 
ed, the twelve years’ rule in effeot lays 
down “the period of limitation applicable 
to an application for execution.” Those 
are the words used in olause (3) of 
paragraph 11 of the 3rd Schedule to the 
Code of Civil Procedure. We think, there¬ 
fore, that the oase relied on by the learned 
Vakil for the appellants is not in conflict 
with the view whioh we have expressed 
above and with the deoision of the Oudh 
Court to whioh we have referred. For 
these reasons we hold that the deoision of 
the Court below is right and these appeals 
must fail. We accordingly dismiss them 
with costs including fees on the higher, soale. 

Appeal dismissed. 

(2) 44 Ind. Cftg. 24;J40 A. 198; 16 A. L. J. 71. 


(1) 8 Ind. Cas. 377; 13 0. C. .703. 
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NAGPUR JUDICIAL COMMISSIONER'S 

COL RT. 

Second Civil Appeal No. 487 of 19Ig 

P . 0 . April 7, 1019. 

r DFORAAr HeDryDrakG Drookman, Kt J C 
DEORAM AND ANOTHER-nEKENDANTS^. - 

Appellants 


,— versus 

RUKHMINI BAI and another- 
C r r Pl ‘ ,NT,,rF '—R espondents 

Ac, P i?m d '«»>. «:< 6 

Registrar, whether ran on he) • ; ^ >ecita ^ in — 

intention of. ° Uhind renfaI legislature 


C P. ^Tc^iK-y °Ac" ,) huHcotV 5 °n ReCti0n ^ of tho 
tration Officer is xiot ^ fhe Rf ^- 

turo t o decide ns to the sou ml ness of ti* 16 L ?^ S,a * 
a deed presented for roehtrUinn r/ ! ° r , ec,tals ir » 

contains a recital of ,ho /'“mnent 

from [p! 

Jod^NaiW deores " f tbe District 

d.ted the 2 £ d Jdy WlT N °' 67 1918. 

Mr. M. R. Bobde, for the Appellants 
Messrs. Gupta and TV R p •? 
Respondents ” ’ R p *™*. for the 

oufTS 7 Tjs h6 s " f the ° a se 

are fully stated in ' the 

lower Con,is. The plaintiff in the suit 
purohased on the 26th February IQ 7 
a certain house, the value of ^ 

Rg - 100, from Raoji. This Raoii had 18 

the owner of the house £y J 

gift from his wife Main a r • , of a 

on the 14th February 1917 M^na R^ 
was the daughter of one Motira' n" 
owned besides the house a ™ 7 b ' , Wh ° 

Mr *ay 1 : 

the house to Maina Bai and^^ig'^g- 
grandson Deoram Tfc ia no sisters 

that Maina Bai and r> mmon ground 

by his father Totara m beTd a ”he rePre8eDted 

rru e a d ry by 19 i h 6 e V T"* "“*« ” 

S ’s.rr P lottif fo 8 t h b rr d th ® 

D a orTm Ea '' ‘ h8 ‘ W ° °° 0apttD0 y fields"going fo 

The plaintiff came into th , 0onrt 


irg possession of the bouse on the strength 
• 4 P ar tR , on which is evidenced by the 

registered deed (Exhibit P I), on the al- 

Totara" u £ f J? r he ob ‘a>'ned possession 
Totaran, cn behalf of Peorani ejeofed h;m 

h ® deferoe set np is contained in a 

mrtt? St “ teffient ‘ wbi ° b denied the 
partition and contended inter alia that fhe 

divis.on was not binding on the defendant 

as t was illegal, mvalid, nnequal, inequi- 

ba the The tTial J ° d * p *»nd 

MaL R • F8 ^'t'on took place and that 

s „ Ba ' and Deoram held possession in 

1 ,f \ T, e d efendant’s evidence 

of unfa' 8 pa j t,, '°r' solely on the ground 
of unfairness and the trial Judge held on 

considers hen of alllhe evidence that it was 

decree for p P ’:™s;cn. n ° 00rdine,y “ 

The defendant, who is represented not 
by bis father but by a paternal uncle 

Dietfictr' aD e ^ appealed to the 

waa " nfaf ’ °, 0ntend;n * tba ‘ the partition 
Tnd , nf “' r and praying that the trial 

eDtIfirtA® 0 " 8 , 8 “ ; * bt be . edified so as to 
the ext 8 e P a,ntlff *° joint possession to 

District T d \ , h , a ' f Share The 

fa r and J the partition to be 

fair and dismissed the appeal. 

ann 11 k e bebaIf of ‘be defendant- 

appellant. The first is that inasmuch as 

by Wm r und f h 08 n S°‘- ' egal,y b6 de7;fied 

y Vill under the deoision in Laxmi Rat 
V. Alvar Khan (1), Maina Bai must be 
deemed to have become the sole tenant 

191fi th ^ 8 6ath Snd tbe Partition of 

is nA rs f °; e, r° anted fo a transfer which 
4 pohibited by sub section (3), seotion 

o f. Tenanoy Aot, 16 £8. On 

being pressed to state whether Deoram 

las a n y title to the oooupanoy land aDd, 

p. 80 00 wba ‘ that title is based, his 

for thT r?n d thB P08iti0 " up 

:° , tbe Plaintiff.respondent whioh is sup- 

ported by entries in tbe village papers, 

Midna^R * hat , i, he ma! 0 ’“ar reoognised 
Mama Ba. and Deoram as joint tenants 

, Motiram s death. Had the present 

ntention of the appellant been raised in 

„ e , ( r, ‘ C ° nr ‘. further evidence would 
oubtless have been adduced to establish 
tins recognition of Deoram as a tenant by 


( 1 ) 2 0 . T,[L. E, 167 , 
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the landlord. It might also have been 
shown that ft new tenancy was oreated, 
the landlord not being oontent to treat 
Maina Bai the rightful heir as merely taking 
herself a oo sharer. If there was a new 
tenancy, then Deoram may have been a 
person in favour of whom the right of 
occupancy originally arose and to such a 
oa 9 e the proviso to sub section (3) of 
section 46 would apply, if a partition be 
regarded as a form of transfer which is 
ordinarily prohibited. I think then that 
this new contention of the appellant cannot 
be regarded as raising a mere question 
of law. It should have been advanced in 
the Court of firs 1 instanoe and is hereby 
overruled as not entertainablo at this stage. 

The next contention pressed for the 
appellant is abo a new one, being to the 
effeot that sub-seotion (5) of section 46 
precluded the Registering Officer from 
registering Exhibit P-1. This contention 
appears to me to be entirely without 
substance. The partition deed expressly 
represents Maina Bai and Deoram as 
having jointly succeeded under Motiram’s 
Will and so might reasonably have been 
regarded by the Registration Offioer as 
putting Deoram in the position ot a oo* 
sharer by euooession. Sub seotion (o) is 
worded in a way which to my mind indi¬ 
cates that the Registering Offioer was not 
expected by the Legislature to decide as to 
the soundness of the reoitals in the dooument 
presented for registration. If the dooument 
oontains a recital of any of the kinds 
mentioned he is not precluded from effect¬ 
ing registration. 1 hold that the partition 
deed was not unjustifiably registered so 
as to be void within the principle reoognized 

in Nilkant v. Ghulj/a (2.'. 

Thirdly it is said that the partition is 
on the faoe of it unfair, inasmuch as an 
oooupanoy holdiug is not transferable and 
is consequently muoh less valuable than a 
mulik makbuza plot or a house and that 
the lower Appellate Court has altogether 
overlooked this feature of the oase. That 
the District Judge was fully aware of 
the difference in respect of alienability 
between a malik makbuzs plot and an 
oooupanoy holding appears plainly from 
the sixth paragraph of his judgment. 


Both the lower Courts were indeed impressed 
with the fact that Totaram being indebted 
Deoram's position would be safer if he 
took the oooupanoy land. Moreover, it 
appears from the evidence of the 
defendant’s own witness Sampat Lala 
(D. W. No. 4) that this consideration 
was put forward while the negotiations for 
the partition were going on. All the fields 
were inspected by the pi untiff s witness 
Sakharam (P. W. No. 7), whose evidence 
both the trial Judge and the lower Appel¬ 
late Court have accepted and who, having 
had long experience in the Lind Record 
and Settlement Departments, was not without 
substantial qualifications for reporting on 
their market value. It must also be re¬ 
membered that the occupancy rights may 
he surrendered for value to the landlord 
or sold to the heir apparent, so that they 
cannot be regarded as altogether inalienable. 

It remains to notice the contention that 
the lower Appellate Court wrongly threw 
upon the appellant the burden of showing 
that the partition was unequal and unjust. 
This contention is based upon the first 
sentence in the seventh paragraph of the 
lower Appellate Court’s judgment, which 

runs thus: — 

‘The burden of proving that the parti¬ 
tion was unequal and unjust and brought 
about by undue influence and fraud lay 
heavily upon the defendant and he failed to 

discharge it.” 

It is admitted for the respondents, who 
are the widows of the original plaintiff, 
that the plaintiff had the burden of showing 
tl at the partition was fair and so binding 
on the minor. The statement above quoted 
is certainly worded with some looseness, 
but no question of burden really arises at 
this stage, inasmuch as the Courts below 
have both aocepted the evidenoe adduced 
by the plaintiff as to the values of the 
r. rpeo ive shares allotted at the partition. 
Moreover, the faot that Totaram signed the 
partition deed on behalf of his son was 
rightly regarded as some guarantee for 
the fairness of the transaction, and it is 
significant that Totaram was not into the 
witness-box to explain how he came to 
a«eeut to the division evidenced by Exhibit 

The appeal oould in no view euoeeed 
with regard to the entire house in dispute, 


(2) 42 Ind. Caa. 384; 13 N. L. R. 165. 
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tests ,t a- - *'•' k..™, c.„7“,™ t *• •»*»«. »»“'.!» 

d'ree Vu; r h/ eVerSal " f the " 

consider (hat the ? b ? ve tnven r 


oonsider (hat the partition ^i^b^H'^ 6 ^ 1 
appellant and that it i a no b,t ‘ dlQ e on the 
fo oontend at this of L open to him 
ooofe rrec j on » Diat the WjJJ 

‘fas occupancy holding ' The an" T P ° 0t ° f 
ingly fails and ‘ • APea PPeaI aooord- 

Cou.ts beio/^^uT 1 '^ 008 ^ lD 
already ojdercd. be pa,d as 

slppr a l Jism issed. 


Mi PA ™A HIGH COURT 

M«.c.Lu. M „o„ ltAp „. l 0 K D "- 

/W.t:_ S i^/ w U ard y eh 19 ' 7 ’ 

I . uwar n Charmer Kr ( u; c 

e.c. 

n . , versus 

RAJIJIRaM - JcDGas.NT Debior_ 

r./„ l7 ,, , tvE^PONDENT 

c,y “ Procedure Code (Art r 
— execution Of decree—Cro* ■ j ° 908 ’ °- XX *, r. 18 

/0 - decree—A Pl A lc < 7 ?on r T ~ Set '°^ Section 

necessary before sei.off can heallot^d^ 1 ^ 1rhether 

Where a landlord hold- a d<>™- 
f° r rent, and the latte, hold* ! ^. c ?* a,n « t <■» tenant 

landlord for mosne pro tits but r . decr ^° against his 

,n f},e decree for rent that exce.lr 0 ™ a direct »<>n 
until the amount due under' the T '* not to issue 
profits is ascertained, the intention '• e . C , n ‘ e tor mesne 
S 10,1 d be set off again.? -an “J :hat t,ie decrecg 
necessary, i,, such a case,'that f ! S'' '™' U is not 
sides should be before the Co, ' / ,ecrcps on both 
required by Order XXf rule ia i . for execution as 
UoJ “. i“ order that . Yet “ff It.' ‘ e C / vil Ooceduro 
Misoell meouH apnealf claime ‘>- 
the Subordinate Judpe p°“ an order of 

9 ifa January lyip. ? ’ Pa ‘ na > dated the 
Mr. Kulioaut Sahui fnr. eu * 

Air. Uchmi Uarain S h T 
spondent. ’ * or the R 8 . 

n JUDGMENT 

Ch.mocr, q t __ t , 

decrees for rent ' ft mnn .. r0 ' ponden t held 

against his tenant Tina^p* 0 Hs ' 2,000 

The latter, who h e ,d a decree™ 3 ^ Si "* b . 
respondent for R g ji , t ,q aga,nsfc the 

mesne profits, sold it‘to aoooaDt of 

who applied for emotion , the a PPeUaofcs 
property of the respondent * M '“ cf 
bolow hae he|d (|,a t the amount d^o 


|L , -“ “"'oafli KAO. 

tne decree h e )d hir 

be fet off again Jth 8 re ' P ° ndeD ‘ ahopld 
decree held by tbe 6 Bm ° 0I)t dae °n the 

the latter should P , P6,lapts and that 
their decree fer the ”h *! ° Wed f ° exeoule 
this appeal. ba,anee on, r- Hence 

allow tbe^oetoff^at^h" 1 facie ' bontld to 

much as the ?! J . ? a "° wed iras ' 
for exeontion of hi^d^ laa nofc a PPi»ed 
ru l® IS, no d 1 e ( ° reef ’- 0rder XXr, 

Jeorees on both ;° Dfeni P laf «« that (he 

Conrt for execution f/ ^ ( . (h « 

shall have takon ***■ ’ sides 

^troumsfanoes of th* exeout, on. But the 

The hU Cnnr P t r6S ?‘ ° 8Se are Pe0 “- 

of the chorees for \ Wh ®? affirmin /sr one 

t!on s b"Dld not issue 6 unUrfh eieC “' 

“ es ne Profi(s due under the ° f 

favour of tho nr.r, n ® , the decree in 

Gained. Evidently ^ een asoer * 

‘be decrees should be\ e 't off ^ "V ^ 
other. If 4-ha Po t , , Gt off a ?amst eaoh 

a t -et off o!SL C :‘ b S !l aH ra,ad ‘bat 

the respondent had nnf Inosmaoh a « 

Don, the respondent w ° af: exeoa * 

exeontion at oner ] n ” d Uve faken oat 
deoision of the Pnn J k . <1 ' 3ence of the 

ha ^ not taken out L^r” ^ 

olear that thn do nation. It is qait e 

should be set off f e,C ! tbe partie9 

possible and all “ rt e D s e V h ° ther a9 far - 

would he done, f j thl’ rde . ratocd tha * «W- 
d >smiss this appeal , ‘ e 0,r °amstanoes we 

as fo costs, We ma ^ e oo order 

Si. A h FUUDl N, J.— I Rgree 

Appeal isnfssed. 


COURT. 

j ApPEiL No 751 of 1918. 

Pr«en<- M ; anaar ^ 27 . 

Mr - Pbillips and Mr. Justice 

BWISErTH^“ V4GiMMi _ 
Plaintiff—Appellant 

versus 

R PANG4NAMA KRISHNA 
° A " D a ; othe «-DefendaxNts- 

rr- , _ RESPONDENTS 

ni “ low rn . ailing in Xadr< " 



Vol. Lllj 


INDIAN CASES. 


747 


R4KHAL CHANDRA PCRKAIT V. SDDH1NDRA NAT& 

Presidency-Joint famdy-Mortgage by coparcener 

of his share, validity of. 

A mortgngo of his undivided share by a member 
of a joint Hindu family is valid according to the 
Hindu Law prevailing in the Madras Presidency. 

‘•“n.um'T? S l "v “oVn! 

30 A. 500; 15 A. L. J. 584; 2 1 . L. -V. - . - ^ 

990; ?3 M. L. J. 39; lv. Bom. L R. 046; 2b C. L. -1. .L 
(1917) M W. N. 616; 6 L. W. 334; 44 I. A. 16. 

(P. C ), distinguished. T . /*, «oo 

Aua„t Ram v. Collector _ of EM *'. Iml. Cas^ 290; 

•JA u L J. 491 at p. ‘293; > b v> . 324; 4 1.1/. * f '”’ 

io A L J. 245; 23 M. L. T. 226; 22 C W. N 484; 27 
0. L. J. 363; 20 Bom. L R. 524; 40 A. 171; 1 1913) -.1. 

W. N. 446 (P. C.,>, followed. 

Seoond appeal against the decree of the 

Court of the District Judge of Cuddapah, in 
Appeal Suit No. 38 of 19 t7, preferred against 
the decree of >he Court of the District Munsif, 
Gonty, in Original Suit No. 1069 of 1 ‘In. 

FACTS_Flair tiff took a mortgage from 

3rd defendant of his Jrd share in the 
family property. The other defendants 
were his oo-paroenors. In a suit ™ 
enforce the mortgage it was pleaded that 
a mortgage by one oo parcener o is 

undivided share is invalid aocording to the 
Mitakshara School. The District Judge 
following Lichhman Prasad v. Sarnam ■ b l "gh 
(l), dismissed the suit in appeal. Fiaintm 
prefened a record appeal to the High Court. 
Mr. T. rrakasam , for the Appellant. 

Mr. 8. Onpalaswamy Aiynngar . for the 

Respondents. 

JUDGMENT.—The seoond rf the oa*es 
relied on by the District Judge, Lachhman 
Prasai v Sarr.am Si’ gh 0), was decided 
with ieferenoe to the law in Allahabad, and 
iu Anant Ram v. Collector <) Etah (2), the 
Judicial Committee in referring to the sarre 
Oise quote it as being authority for that 

province. 

Tre faot that the law on this point is 
different in Madras and H.-mbay from the 
law in Allahabad and CJcuiU was *e- 
oogr.ised by .he Privy Council so long ago as 
Lakshman Dada Naik v Barrchandra Duda 


\ | p nR oft!* 39 A. 500: 15 A. L. J. 581: 2 

P . WMSICWSW 33 M L -T SB- 10 Bom. 
I R “»oVl 07-. (10-7, M. W N. 5.0, 6 L. 

W (2H4Vna.Cas 16 2 3 90. 34 M b. I. 29! at P 7 b. 

Me 4 

021; 40 A. 171; (1918) M. W. N. 446 (l. C.). 


BOSK. 

Naik (3) and Sura) Bunsi Koer v. Sheo 
per sad Singh (4). 1 bis being so, we are not 

prepared to apply Lachhman Prasad v. Sarnam 
Sir.gh (1) as it is opposed to the ruling 
tJ f the Full Benoh of this Court in Chinr.u 
Pillai v . Kalimuthu Chetti (5), which 
confirms the current of previous decisions 
in this Presidency. Under this ruling, plaintiff 
^entitled to adeorte against bis mortgagor s 
I/3rd share of the property mortgaged and 
there will he a decree accordingly. Parties will 
pay and receive proportionate oosts through¬ 
out, 1 /3rd and 2/oitK 

Time for payment extended to three months 

from this date. 

Appeal allowed. 

(3) 5 B. 48; 7 T. A. 181; 4 Sar. B C. J. 173; 3 Sutli. 

p c j. 77S: 3 Shoino L. U. 21 ; 4 \nd. Jur. i 

L. It. 320. 3 Ind. Doc (n. s.) 34 (P. C )• 

(4) 5 C. 148; 6 1 A 8S. 4 Sar. I’. O. J. 1; 3 Suth. 1 . 

C. J. 589; 4 •■. L It. 226; 2 Shome L. R. ‘242; - hid. 

Dec. \N b.) 705 ( P. C ,). ^ v 

(5) 9 Ind. Cas 596; 35 M. 4,; (1911) 1 M- N - 

23-; 9 M. L. T. 389; 21 M. L J. 246. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 234 ok 1917. 

April II, 1919. 

Present:— Mr Justice Chatterjea 

Bnd Mr Justice Panton. 

RAKHAL CHANDRA PURE AIT 

Appellant 

versus 

SUDHINDRA NATH BOSE, Recover 
to the ESTATE ok BROJO NATH 
DAS. Insolvent— Respondent. 

Provincial Insolvency Act HI of 1907), m. 16(6), 
36—Order of adjudication, date of operation of-Pro. 
perty transferred by insolvent within two years before 
presentation of petition oj insolvency, whether liable to 
claims of creditors—Transfer, validity of. 

Section ?6 oftho Provincial Insolvency Act should 
he read along with section 16 v «» of the Act. '1 here, 
fore for the purpose of making tho properties of the 
insolvent liable to tho claims of Ins creditors, an 
order of adjudication relates back to, and takes effect 
from, the date of the presentation of tho petition for 

insolvency. LP 749, col l ] 

Under the provisions of section 36 of tho Provin¬ 
cial Insolvency Act, read with section 16 («) of the 

Act a transfer made by an insolvent more than 
two years before the date of the adjudication order 
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out wifliin two years before the date nf 

‘he petition for iosolvelev ntav EeTnZ 
T«,"col I 0 -! eCe!rer a “ d ann,,Iled b 3- «’>e Court, [p 

j^T-T p Sa, ' DSt th , S ° rd6r of tbe District 
Jatlee, 24 Pergannahs, dated the 12th Jane 

FACTS appear from the jadgment. 

Dr. Vwaria Nath MitUr ("with him Baba 

ifnt t X k ° h0udhu ^ for the Appel, 
lant. In this oaee the order of adjadioation 

waa made on the 25th July 1P15. and the pro- 

perty in question was transferred on the 

. th July 1913. In other words, the property 

was transferred more than two years before 

the order of adjadioation. Hence the transfer 

cannot be said to be void as against the 

Receiver Moreover, section 16 (6) of the 

Provincial Insolvency Act, whioh l aya 

rXt n h V: ° rde ; 0f ad '“Nation shall 

relate back to and take effeot from the 
date of the presentation of the petition 
dees not apply to a case like this. That 
seotion refers to other oases of relation 

than't HerS tbe , transfer ' b <nng made more 
than two years before the order of ad jodioa- 

16 (61 8 P " ,‘ he PDrview of seotion 

16 (6) Provincial Insolvency Act. There 

fore the va idity of the transfer cannot 
be questioned. ^ 

Babu Bepin Bihari Ghosh (with him Messrs 
arendrn Nath ilukerjee and Ashutosh Ghose )’ 
nr the Respondents. lt appears from The 
lodgment of the Coart below that transfer is 
a sham transaction. There is no actaal transfer 
by the insolvent to the appellant, no change 
• P° ase fc ,o n, and no change of title. There 
no evidence to shew that the appellant 

ofThe Td T e 'T rat, ° D m ° Dey - By rirtue 

entitled tn t °‘ rder tbe Receiver is 

' T t ' ed . to Bet possession of the property 
which belongs to the insolvent. 7 

we LdTlX th . 6 qu ? 8tion of relation back, 
we fand that under the English rale, the 

order of adjudication relates back to the 

date when the insolvent commits an act 

Towns kl r aP 7' Dnder the Presidency 

Towns Insolvency Act the relation back 

refers to the date when an act of bank 

ruptoy is committed. Bat the Provincial 

Insolvency Act has 6xed the time to whioh 

t e order of adjadioation should relate 

back ramely. the time of the presentation 

of the petition of bankruptcy. Here th 

relation back is restricted to the date of 

the presentation of the petition of bank- 
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so That ZT the Pe T d i8 made fl <”‘ a ''°. 

r:?r r? - 1 "* - iw t 

... • bankra P f °F was oommifcfced on a 
(6) ai ° p da7 * . R9fers to sections 36, 16 

In ' re lD9olveao / Act, Pollxtt, 

i , T A * or ' Ex P arte (1) and Hals- 

n 8 n aW9 / 0f ? n * Iand . Volume II, page 61 
Dr. DwurJca hath Mitter reolied 

order o^theD' T :~J b ’ B appeiI '« against an 
Zh a f i h r,0t Jadge of the 24- Pergan- 

Insolvency Act, by which he held thatthe 
alleged transfer of certain property made 
by an insolvent in favour of 7 n f 

-s void as against the Recete,- 0 aPPe, ' 9Dt 

deed ofTl IV0nt r Br0j ° Nath eieoat8 ' J * 

Rakh a ° on t e he ,n 9th V JuIy "iVa* VojoTSh 

May l8 |9*5 ^ d de . 0 k red insolv6Dt on ‘he 7th 

Ft 

mTe SB 

made within two years before the date of 

and Tnon th t,0D V* Petl ' tion f ° r iQ8ol veucy. 
and upon the evidence he found that the 

not" nas" Was r^T 0114 OOD81 deration and did 

Dot pass any title to the appellant. 

vency W, A e c e t !° n J °' ' he Pr °vinoial Insol. 
property nnt ay h d ° WD ‘ bat aDy ‘™-fer of 

and,n XT 7.'°* a ‘--anefer made before 

. " favour of at '° n h ° f “ arriage - made 
in good fa fh * p “ r ° baser or onoombranoer 

Don shell Xh aDd i0t Tal “ abIe oonsidera- 
s .|_’ 7 il.'f the tr ansferor is adjodged in- 

X,d 1 “ It u°Ji a a?ain9t tbe R 8 ° eiver 

and may be annulled by the Court. 

Unt th ft f 0 fh ter ! ded ° D behaIf of fche appel- 

bavin* ho ° ransfer ln fc he present oaee, 
g been made more than two years 

notToid 6 7 °h f the ad t Q dication order, is 

not void agaiost the Receiver. 

Section 16 <6) of the Provincial Insolvency 

XdXr e \ 7 9 d ° WD tba ‘ an order of 

effect ro '° r lh 8 T 1 ' relate baok “>■ and ‘ aka 

petition ’ *7 dateof ‘be presentation of the 
petition on whioh it is made. 

it is contended that seotion 16 (6) of the 
Act does not affect any transfer made two 

68 LTsfi 81 li Q w B i> 45S| 62 L - J ‘ Q B - 23 ®i 4 B - 253 i 

6. T. 36o; 41 W. R. 278; 10 Morrell 35, 
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years before the order of adjudication, but 
that the relation baok has reference to 
other matters. We are "f opinion, however, 
that an order of adjudication relates baok 
to, and takes effect from, the date of the 
presentation of the petition for the purpose 
of making the properties of the insolvent 
liable to the claims of the creditors. 
Under the English Law, an order of adju¬ 
dication relates baok to, and takes effect 
from, the date of an aot of insolvency 
but under the Indian law (section 16 (6) 
of the Provincial Insolvency Aot), an order 
of adjudication operates only from the day 
when the petition of insolvency is presented 
to the Court. It follows that from that 
time the property of the debtor is made 
available for payment of the debts. If the 
contention of the appellant were accepted, 
the provisions of the Aot might be defeated 
in some oases. After the petition for in¬ 
solvency is made, the order of adjudication 
may be delayed in some oases for more 
than two years, for instanoe, where the 
matter goes up to the Privy Council on 
appeal, and in such a case any transfer 
made by the insolvent within two years 
before the date of presentation of the peti¬ 
tion of insolvency, but more than two 
years before the order of adjudication, would 
become valid. We do not think that suoh a 
result was contemplated and we are of 
opinion that the provisions of section 36 
are to be read with seotion 16 (6) of the 
Aot. 

The next question is whether the learned 
Judge was right in his 6nding upon the evi¬ 
dence in the case. 

It appears that the transfer was made 
by the insolvent in favour of his sister’s 
son and it is found that notwithstanding 
the transfer the insolvent was in posses¬ 
sion of the property, and although it 
appears that the rent receipts stand in the 
name of his sister’s son Rakhal, the insol¬ 
vent mortgaged the property to a third 
person after the date of the transfer, and 
Rakhal himself was an attesting witness 
to the bond. Having regard to these faots 
and others mentioned in the judgment of 
the learned Judge, we think that his 6nding 
is oorreot. 

The appeal must accordingly be dismissed 
tyith costs, one gold mohur. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Appeals Nos. 373, 421,422, 3S4 and 

420 ok 1*15. 

January 15, 1917. 

Present -.— Mr. Justice Abdur Rahim 
and Mr. Justice Srinivasa Aijangar. 
Appeal No. 373 ok 1915 
VADLAMUDI GOPAL A KRISHNA YYA 

AND ANOTHER —DEFENDANTS Ng.S. 1 AND 3 — 

Appellants 

versus 

VADLAMUDIGANGAYYA and others— 
Plaintiffs and Defendants Nos. 2, 5 to 
9, 21, 69, 70, 74 to 81, 84 86, 87, 90, 91, 93 

to 99 —Respondents. 

Appeal No. 421 of 1915 
VADLAMUDI SUBBA RAO minor, by 
natoral father andgdakdian VADLAMUDI 
SEETHARAM AS W AM Y— 
Defendant No. 93— Appellant 

versus 

VADLAMUDI GANGAYYA and others — 
Plaintiff and Defendants Nos. 84, 

94 to 96, 85, 87,97 to 99, 90, 91,1 and 92- 

Re ; pondents. 

Appeal No. 422 of 1915 
VADLAMUDI GANGAYYA— Plaintiff — 

Appellant 

versus 

BOBBA PADM ANABHYYA and others— 
Defendants Nos. 2, 3, 5 to 9, 11, 12, 

14, 16 to 19, 21 to 23, 29, 39, 42, 73 and 51- 

Respondents. 

Appeal No. o84 of 1915 
VADLAMUDI MANIKYAM and others— 
Defendants—Appellants 
versus 

VADLAMUDI LiNG aYYA— Plaintiff 

No. 1 —Respondent. 

Appeal No. 420 of lyl5 
VADLAMUDI VENKATASUBBA ROW 

MINOR, BY NaTOlUL FaTHER AND GUARDIAN 

VADLAMUDI SEETHARAMASWAMY— 
Defendant No. 2— Appellant 

versus 

VADLAMUDI LINGAYYA and another- 
Plaintiff No. 1 and Defendant No. 1 — 

Respondents. 

Hindu Low—Surrender by widow 0 / her interest in 
favour of reversioners, validity of—Agreement to re - 
convey in favour oj third parties — Consideration, 

effect of. 

A surrender by a Hindu widow to her reversioners 
of practically the whole of her husband’s estate is 
valid, though the actual consideration paid is small 
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ami very much below the value of the estate and 
hough !l P£ rt of the consideration is an agreement to 

KrrTtr n r PCrt ? H,irtl P arti **- i r P-754. col. 1.1 
Kerctti Brahmana.xku.du v. Kareli Ur.halakihmi, 17 

ind. Cas.4S/ ; < J913) M. \V. N. 24 \l l I 533. 13 

M.L. T. 468 and Challa Subhinh Saltri v Paiull 
PaHabhiramayya, 31 M. 446, followed ‘ 7 

thJ l Mtff Ct - tha \ a - Sr, ! al i 1 a , Ud ina PP re ciable portion of 

v 11 1 7m ,U ^ ll r Ie< ,n the d eed of surrender 
■VM11 not invalidate it. [p. 753, col. 2.] 

Appeals against the deorees of the Court 
of the Temporary Subordinate Judge 

70of 19^3 m ’ m ° riginaI Suit8 No9 ' 44 ar,d ' 

Messrs. T. R . Ramachandra Aiyar and 
?. vJurn yanamurthi, for the Appellants. 

Mr. I . hnmadoss, for the Respondent 

JUDGMENT. 

Appeal No. 373 ok 1915 
The object of the suit in which these 
appeals arise was to obtain a deolara- 
tion that the 1st defendant was not 

the adopted son of one Gopalakrishnayya 
and that the plaintiff was entitled to 1 /t5th 
share of the property in Schedule A to 
the plaint, to recover the same from the 
defendant?, to obtain an apportionment of 
the property with referenoe to bad 

and good soil aul for other reliefs. The 
j , h and doth defendants, unless the 93rd 
defendant was validly adopted by Manikyam, 

the 92nd defendant, would be the nearest 

reversioners of Gopalakrishnayya and the 

plaintiff who is the remoter reversioner, 
olaims 1,15th share of the estate under a 
deed of arrangement entered into between 
the 84th and t5th defendants,who had obtain- 
ed a surrender of the properties from 
Gopalaknshnajya-s mother Rapgammah on 
23rd November 1911, and the rest of the 
presumptive reversioners living at the time. 
Gopalakrishnayya had died on 30th July 
1S95 leaving a widow Ammamn, who died 
subsequently on 3rd November 1911 
whereupon the properties devolved on 
Gnpalakrishnayya's mother, Rangamma, who 
would be about 90 years old and is still 
alive. The main contest was between the 
whole body of reversioners on one side 
basing their tiile on the surrender by 
Rangamma and on the other the 1st 
defendant olaimmg to have been validly 

b 3 WM0W Amman >a and the 
93rd defendant claiming to have been adopted 

by Manikyam, the 92nd defendant, the 

w.dow of one Komah, a deceased first 

oonsin of Gopalakrishnayya and who would 


therefore, 
sion than 


have a better right to the rever* 
the 84th and 85th defendants. 
The defendants in the suit are, besides 
the reversioners other than the plaintiff, 
various other persons who are in possession 
of different items of property under some 
olaim or other, either by transfer from the 
reversioners or from the widow or other¬ 
wise. The 91st defendant, it may be 
mentioned, is the National College of 
Masulipatam to whioh a gift was made of 
l /; 5th share by the reversioners. A large 
number of issues were tried and in the result 
the learned Subordinate Judge deoreed the 
plaintiff’solaim. We shall deal with thedifferent 
questions argued before us in the several 

appeals and memoranda of objections in their 
cider. 

On the question relating to the authority 
alleged to have been given by Gopala- 
k rishi.ayya to his widow Ammama to make 
an adoption, we have no hesitation in 
agreeing with the conclusion of the learned 
Subordina'e Judge. The bnrden of proving 
that the adoption was male under proper 
authority lay upon the 1 st defendant, bnt 

the evidence of toe 
on this point, we are 
that Gopalakrishnay , a 
is alleged. Gjpala- 
the 30 c h July 1895 

and the oase of the defendant is that the 
authority was given to the widow on the 
same day. It is not oRar upon the eve 
denoe what he actually died of. The evi¬ 
dence adduced in support of the authority 
to aiopi is that he died suddenly, and 
that the illness, whatever it was, only 

ooourred on the very date of his death. 

Ihe man who is alleged to have treated 
lm, the defendants’ 14th witness Amba 
arasayya, says that he hardly knew what 
the matter was with this man, but how¬ 
ever that may be, the most important 
evidence on wbioh Mr. Ramachandra Aiyar 
naturally relies i n support of his oase 
is that of the 13sh witness for the defend- 
second grade Pleader. He says 
oarae to know Gopalakrishnayya 
of them were fond of musio and 
meet ah music parties and theatres 
The learned Subordinate Judge has dis- 
oassal this evidence at great length and 
his conclusion is that the testimony of this 
witness cannot be acted upon. He points 


having considered 
defendant’s witness 
not at all satisfied 
gave authority as 
krishnayya died on 


ants, a 
that he 
as both 
□ 9 ed to 
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out that this witness’s name did not appear in 
any of the lists of witnesses but that he 
was summoned only a few days before the 
defendants let in their evidence, and was 
not served with summons until the day 
before be was examined. lhe explanation 
as to why his name did not appear in 
any of the previous lists of witnesses is 
that it did not transpire that he was 
present at the time of Gopalakrishnayya’a 
death or knew anything alnut the alleged 
authority to adopt, until the defendants’ 
14th witness Amba Narasayya happened to 
be questioned by the Pleader for the defence 
when he disolosed this man’s name. We 
find it impossible to believe that if this 
witness was actually present at the death¬ 
bed of Gopalakrishnayya, his name would 
not have been known to everybody else 
present there and that the defendants wr uid 
not have known from the very beginning 
that this man knew ab ut the authority to 
adopt. The other men who were present at 
GopalaUrishnayya’s bedside were ordinary 
villagers and if the defendants’ 13:h witness 
was also there and heard the deceased 
give authority to his wife lo adopt a 
ohild on his death, it is fairly certain he 
would have been one of the first to be 
summoned to give evidence in the case. 
As regards the other witnesses the Sub¬ 
ordinate Judge has dealt with their evidence 
in paragraph 128 of his judgment and we 
are unable to say that his estimate of their 
evidence is inooireot. Further the oiroum- 
stanoes of the case strongly support the 
conclusion of the trial Judge. The 
authority is stated to have been given in 
1865, but it is not mentioned in any sort 
of document or writing until the very date 
of adoption, that is till i 911. If any such 
authority had been received by Ammama, it 
oan be assumed with oertaioty that there 
would have been more than one occasion to 
mention ths fact during all these years. 
Ammama was seriously ill in 1:98 and 
the Subordinate Judge is rigid in pointing 
out that if she had any authority to 
adopt, she would have made some attempt 
to oarry out her husbaua’s wishes at that 
time. The absence of all reference in 
Exhibit FF to any such authority also 
negatives the supposition that the authority 
was aotually given. It is poiuted out by 
the learned Subordinate Judge that the 
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story if (he defence is that from the 
veiy birth of the 1st defendant Ammama 
wanted to adopt him. If there was the 
leu.'t (i utli in the suggestion we oarinot 
understand why, it she had received 
authonty Iroui In r husband, she would have 
refrained from making tfie adoption till 
the very last day of her death. We, 
therefore, agree with the Subordinate Judge 
that the adoption cf the 1st defendant is not 
valid. 

The adoption of the 93rd defendant by 
Manikyam, the widow of Iv unab, is said 
to have taken place on the 29<di October 
1911, that is to say, previous to Exhibit S, 
the deed of surrender executed by liangamma 
on the 23rd November 1911. Manikyam 
at that date was 30 ytars of age and it 
is not disputed (hat though the authority 
to adept had been given to her by her 
deoeased husband 14 years ago, she made 
no attempt to adept all this time, and 
there can be little doubt upon the evidence 
that if she did make the adoption as alleged, 
it must have been brought about more or 
less hurriedly and with the object of de¬ 
feating the reveisioners ol Gopalakrishnayya 
who, it is said, were anxious to get hold 
of the estate by means of a surrender from 
Gopalakrishnayya’s mother, Hangamma. 
Manikyam had also inherited from her 
husband somewhat valuable proper- 
ties of the value of Ks. l5,0dd and we 
have no hesitation in saying that if she 
was at all anxious to adopt in aooordanoe 
with the authority given by her husband, 
she would have made the adoption long 
befere 1 911. The suggestion made on behalf 
of the appellant is that it was at the tune 
that Ammama was taken ill that the idea 
ooourred to her advisers, especially the 
1st defendant who was the gomasta of 
both Ammama and Manikyam, to have an 
adoption made by Manikyam in order to 
make sure that the property of Gopala¬ 
krishnayya did not go to the reversioners. 
There can be no doubt that the relations 
both of Ammama and Manikyam on the 
one hand and of the reversioners on the 
other were anxious to secure to them¬ 
selves the property which was in the posses¬ 
sion of Ammama and which on Ammama’s 
death would devolve on Hangamma, the mother 
ot Gopalakrishnayya. 

The learned Subordinate Judge, having 
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considered the evidence on both sides has 
oome to the conclusion that the story of 
the adoption of 93rd defendant is not true. 
He has found himself unable to accept 
the testimony of the witnesses of the defend- 
ants who speak to the adoption taking 
place on the 29th October 1911, and is 
inclined to accept the evidence of the 
w. nesses of the plaintiff residing in the 
V'llage of Guraza where the adoption is 
said to have taken place. They all state 

and AW 7 nr h6ard 0f aDy 3U0h ad °P‘i°° 

and that if there had been one, they 
would have known of it. Most of the 
witnesses in support of the adoption are 
relations of Mamkyam or Ammama, but that 

in itself would not, in a case of this 

nature, throw discredit on their testimony 
if we were ,n a position to say on a view 
of the undoubted faots and probabilities 

The odTd r o th8 8t0ry set “P true. 

The 93rd defendant at the time of the 
alleged adoption was 7 or 8 years old; he 
belonged to a very poor family in Kavu- 
tharam. He used to go to a school at 
Kavutharam and the case is that he was 
brought to Guraza on the 29th October 
which happened to be a Sunday, and after 
the adoption was hastily performed on the 
same day he went back with his parents 
to his village From the school register it 
appears that he attended school a° usual 
on the 30th It is Observed by tbeiearned 
Judge that it is hardly likely that if the 
boy had been adopted, the adoptive mother 
would have allowed him to return to 
Kavutharam on the same day. The Sub- 

°£ d ! na ‘° J “ d se also oomments on the faot 
that though his original name was said 
to have been ohanged and under the law 

being affiliated to the family of his adoptive 

father, he would henceforth be known as 

the son of his adoptive father, no alteration 

was made ei «her in his name or in that 
of h.s father m the school register. As 
regards the aotual ceremony, the Sabordi- 
nate Judge is impressed by the fact that 
no sufficient publicity was given to the 
adoption and the adoption was not oelebrated 
as one would expect it to be, having regard 
to the faot that Mamkyam was in fairly 
well-to-do ciroumstanoes. The absence of 

any music at the time of the ceremony, as 
specially pointed out, was a oircumitaice 

against the truth of Jtha s;ory 0 f the 
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defenoe. There is one very important 

oi roam stan oe noted by the Subordinate 

Judge which militates against the theory 

of adoption, that is, the faot that the boy 

d*d not perform the shradh ceremony of 

the adoptive father whioh took plaoe about 

20 days from the date of the alleged 

adoption Then the evidenoe is that he 

performed the two snooeeding ceremonies 

at the village of Kavutharam while Manikyam 

herself was living at Guraza. It is also to 

be noted that the boy did not live with Mani- 

kyam at all for a long time after the alleged 
adoption. 

There are also other very significant 
oiroumstances whioh support the deoisicn 
of the Subordinate Judge. On the 24th 
Novemoer 1911, when the deed of surrender 
was presented for registration, it appears 
that a representation was made to the 
bub-Registrar that, as a. matter of fact, 
a lanixyam had adopted a son and, therefore, 
Kangamma was not entitled to make a 
valid surrender. Exhibit LLLL is one of 
those petitions and it was sent by post 
and received by the Sub-Registrar on the 
24th. Exhibit ELLL (i), the other petition, 
was presented to the Sub Registrar personal- 
y by the brother of the 81st defendant. 

It is ounous that in none of these petitions, 
ie name of the adopted son is mentioned, 
an we o not think that any proper 
explanation hag been given for this omis- 
sion I he bab Registrar who was examined 
in the case says that the 81st defendant 
himself was present at the time of registra- 
tion of Exhibit S and when asked for the 
name of the adopted son, he replied that 
the boy would oome before the public in 
e course of a short time. We are asked 
to say that the evidenoe of the Sab- 

? 8 *f 13fc , r . ar on Point is false. The 

Subordinate Judge, who saw the witness, 

did not find sufficient reason for disbeliev¬ 
ing him; but apart from that, when we 
remem er that there was so much anxiety 
isp ayed by the appellant’s party to object 
0 . 0 registration of the deed of surrender 
& nd to set up an adoption, it is diffisult to see 
why the name of the adopted son, if the adop¬ 
tion had actually taken place, should not have 
been put forward. 

Then we find that the Will alleged 
dave, beea executed by tfaaikyam, Sxhibii 
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XXX, and the deed of sale purporting to 
have been exeoated by her, Exhibit UUUU, 
both bear the date of 29th October 1911, 
the date of the alleged adoption. The 
adoption is mentioned in Exhibit XXX, 
and there oan be very litile doubt that 
the main purpose for which Exhibit : XX 
was executed, whenever it might have been 
executed, was to supply evidence of this 
adoption. The Subordinate Judge has found 
that both these documents have been ante 
dated, and it seems to us that there is 
foroe in the reasons given in support of 
this onnolusiou. If, as a matter of faot, 
the Will was exeouted on the 29th Ootober, 
it is not at all clear why, having regard 
to the anxiety whioh Manikyam and her 
advisers had to defeat the contemplated 
surrender on the part of Rangamma, no 
steps should have been t*ken at once to 
register this dooument. Then in Exhibit 
LLLL it is mentioned that certain doou 
meuts exeouted between the said Manikyam 
and the adopted son were about to be 
registered,” and this oould not possibly 
refer to the Will or to the deed of sale, 
Exhibit UUUU, and it is not explained 
why if the Will had been in existence it 
was not mentioned in Exhibit LLLL. 
Ooe would have thought that it Exhibi' XXX 
was in existence at that tim-», it w »uli 
have been presented bef cro the Sub- 
Registrar in support of the story of the 
alleged adoption. The truth seems to 
be, as suggesred by the trial Judge, that 
Manikyam had no idea of adopting, but when 
her own relations and advisers found that 
the reversioners were going to obtain a sur¬ 
render from Rangamma, they thought it 
neoessary to give out that Manikyam had 
actually made an adoption. It may be acmra 
ed that Manikyam oould not be persuad¬ 
ed to yield to the wishes of her advisers and 
make an adoption, but apparently it was not 
found easy to secure within the short time 
at their disposal a suitable boy whose parents 
° r guardians would agree to suoh terms as 
would suit the purposes of Manikyam’s rela 
tions and advisers. For instance, the brother 
of Mankiyam is olaimmg a valuable portion 
of the properties belonging to the estate of 
er husband, under a conveyance said to have 
® 9n exeouted on the date of the alleged 
°Pfcion. In these oircumstanoas we must 
oonfirm the finding of the Subordinate Judge 
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th it the alleged ad >D f i m of the 93rd defend¬ 
ant has not been proved. 

The surrender of Rangamma is attacked 
mainly on the ground that it is not a b >na 
file transaction, inasmuch as she received 
Rs. 6,0J0 as consideration f >r making the 
surrender in fav our of dwfendants Nos oland 
83 who were the nearest reversioners. The pro¬ 
perty is of the value of abmt i ! lakhs yield¬ 
ing an annual inoorne of something like 
Rs. 10 000 At the rime of the surrender, 
Rangtmma was ab >ut SO yei*\8 oi l. It also 
appears that deten I an Is Nos 84 and 85 came tn 
an arrangement with all the remoter rever¬ 
sioners a9 regards this property, and it may 
reasonably be that one of these persons will 
succeed on her death. The plaintiff, who 
seeks to recover his share under an arrange¬ 
ment of purchase from the surrenderees, is 
one of the remote reversioners. The ques¬ 
tion of law is undoubtedly one of difficulty, 
but so far as this Court is concerned, we 
must take it as settled by recent decisions 
reported as Keretti Brahmanaikudu v. Kereti 
Mahalakshrni (Hand Ghalla Subbiah Saitri v. 
Palury Pattabhiramayya (2). In the previous 
oise it was arranged at the time of the 
surrender that part of the property would 
ba reocnveyed to the brother of tne widow, 
and there was also a stipulation that she was 
to receive Rs. 400 though the amount appa¬ 
rently was not actually piid. Even in the 
faoe of the-e facts it was ruled, following the 
earlier oase of Ghalla Subbiah Sattri v. Palury 
Pattabhiramayya (2), that the surrender was 
a valid one. We think that the present case 
is covered by those decisions. Mr. Rama- 
ohanori Aiyar tried to distinguish the 
present case from that in Chilli Subbiah 
Sastri v. 'aiury Pattabh run tyy i (2», on cae 
groanJ chat cnere is an ob»ervacion by Mr. 
Justice Smkaran Nair chit if pirt of cne 
property bd reoonveyel to the widow in 
pursuance of an uuderstan ling at the time 
of the surrender, that might make a differ¬ 
ence. But thi9 observation is only by way 
of obiter , the main principle of the deoision 
being chat the faot chat the consideration for 
the surrender was a reconveyance of a portion 
of the property, thoagh to a third person, does 
not ipso facto invalidate the surrender. In 
this the consideration for the surrender, 
(1) 17 Ind Has 4«7; (1913) M. W. N. 433; 24 M. L. 

J. 5<*; 13 M L. T. 40$. 
l2» 31 M. 445. 
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which would not amount to more than 

K-o <>,000 at the most, was but a very small 
fraction of tie entire property. 

If is also argued that inasmuch as a hou=e 
site worth ab mt Ks COO is not included in 
the deed of surrender, the surrender oannot 
be said to be the entire estate as the law 
requires and is, therefore, bad. We do not 
think that there is any force in this conten¬ 
tion. It is a very insignificant fraction that 
is not included in the surrender, very likely 
through inadvertenoe, and this cannot he held 
to affect the substance cf the transaction. It 
was further sought to be argued by Mr. 
Ramaohaodra Aiyar that the so-called sur- 
render was in fact an alienation of the pro- 
perties by the widow to a number of persons, 
some at least among them being strangers’ 
not concerned in the reversion. He suggest- 
ed that the surrender was a mere cloak in 
order to support alienations in favour of 
strangers. But this oa^e was never sought 
to be made in the lower Court. No doubt in 
paragraph 6 of the 1st defendant’s written 
statement there is a vague averment of cons¬ 
piracy, but it cannot be said to have been 
intended to put forward a case that what 
purported to be a surrender in favour of the 
nearest reversioners, viz., defendants Nos 84 
and 85, was really meant by Rangamroa to be 
a cloak for supporting alienations in favour of 
strangers. No such issue was raised and 
the learned Subordinate Judge, who dealt 
with every matter raised during the trial 
at great length, has not alluded to any such 
question in his judgment. The surrender then 
was of practically the whole estate without 
reserving any portion of it to the widow 
though a small sum of money was paid to 
the widow. In these oirourastancesthe valid¬ 
ity of the surrender is concluded so far as 

^ 18 ^° U D rt I 9 oonoern0d by the decisions in 
Kereth Brahmancnkudu v. Knreti AJahalakshmi 

p 1 /, ° h lla ZSastri v. Palury 

Pattabhiramayya (2). 

Then another point was raised by Mr. 
Ramaohandra Aiyar that so far as the gift 
to the National College of 1/I5fch share° of 
the property is concerned, it was not shown 
to have been aooepted by the trustee of the 
College, as neither he nor the Secretary pro- 

duoed the deed at the time of the trial The 

gift was not of an onerous nature and there is 
no reason for saying that it has not been ac 
oepted by the trustee. As a matter of fact 


lower Conrt and before ns in 
tbe arguments on behalf of the 1st defend, 
ant it was persistently and earnestly urged 
that it was the trustee and other persons 
interested in the National College that 
brought about the surrender. We do not think 
that there is any substance in this objection. 

The next point urged before us is that 
this suit is not framed as a suit for partition 
and the Subordinate Judge was not right in 
declaring the shares of the different parties 
and in giving a deoree for partition. As we 
read the plaint, it is a suit for partition and 
it has been so treated by the lower Court. 

1 ne whole case has been tried on that basis. 

The first point taken in the appeal on 
behalf of the 3rd drfendant is that he should 
not have been made liable for mesne profits 
o item No. 9 in the schedule, It is suggested 
that be was in possession of that item on 
behalf of his minor natural son, the 1st de¬ 
fendant. It has been pointed out that the 
1 st defendant is not entitled to tbe property, 
and as the 3rd defendant himself was in 
actual possession of the property, we vbiok 
be has rightly been made liable for mesne 
profits. As regards costs, it is suggested 
that some issues were deoided in favour of 
toe 1st defendant and the 3rd defendant and, 
t erefore, the Sub Judge w »3 not right in 
awarding the whole costs against them. But 
they failed on the substantial questions 
raised in the trial and we do not think that 
the Subordinate Judge was wrong in his 
order as to costs. 

This disposes of tbe appeal by the 1st and 
3rd defendants. Appeal No. 3/3 of 1915 is 
dismissed with costs. 

Appeals Nos. 420 and 421 ok 1915. 

1 hese appeals must be dismissed with costs, 
on our finding that the adaption of the 93rd 
defendant did nut, in fact, Uke place. 

Appeal No. 384 of 1915. 

This appeal relates to certain properties 
which belonged to the estate of Konayya and 

were inherited by his widow Manikyara. She 

these properties to her own brothers by 
xhibit L L UL for Rs, 5,000, whioh has been 
found and rightly so found to be a wholly 
inadequa:e consideration, assuming that it 
was paid. Mr. NarayaDamurthi wishes to 
support th9 sale on the strength of Exhibit 
it, a Will exeouted by Konayya. His conten¬ 
tion is that under this Will Manikyam baoame 
sole owner of the property inasmuch as QQ 
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ohild was born to her Bat it has been 
foand in faot that there was no miso&rriige 
and that a female ohild was born to Komyya 
after his death and died shortly after irs 
birth. The last olau9e in the Will to whioh 
reference is made says, if no suoh (ohild) 
should be born, the adopted son whioh my 
wife according to her pleasure may take, or 
my wife Manikyam should enjoy the * 

* # * property.” The 

gift to Manikyam is contingent on the ohild 
Bhe was oarrying not beiog born alive; this 
oontingenoy did not happen as the ohild 
was in faot born alive and, therefore, the con¬ 
templated gift did not take effeot in favour 
of Manikyam. This was the only question 
raised before us in the appeal whioh was 
argued only on bshalf of defendants Nos. 6 
and 4. 

The appeal fails and is dismissed with 
oosts. 

Appkal No. 422 of 1915. 

This appeal raises the question of the 
validity of the lease of item No. 1 in the 
schedule granted by Amraama on the 4th 
Deoember 1893 for 20 years to her father 
for a rent of Rs. 1,500 a year. The lease 
will expire in 2 years’ time and the question 
argued before us is whether suoh a lease is 
competent for the widow to grant. The 
Subordinate Judge has found that in the 
oiroumstanoes it oould not be said to be an 
improvident lease and has upheld it. It 
appears that the tenants, who were in posses¬ 
sion of the lands, were creating difficulties 
and it was probable that without consider¬ 
able litigation no rent would have been 
realised from them. We find that as a matter 
of faot Ammama’s father had to bring a 
number of suits in order to ejeot the tenants 
who were denying his title and to reoover 
the lands. It is stated that rent reserved 
in the original lease granted to Gopala- 
krishnayya was Rs. 1,900. But having 
regard to the difficulty of realising the rent, 
the Subordinate Judge is right in saying 
that the reduction of rent was justified. No 
doubt the lease was executed by Ammama 
in favour of her father, but it is diffioult to 
say that it was done with a view to favour 
him as Ammama in faot prosecuted her 
father in a Criminal Court on some charges 
in oonneotion with the aooounts of her pro¬ 
perty. We are not, therefore, prepared to 
differ from the oonolusion of the learned 


Scbrrdirate Judge 1 hst 11 r 1< sse, under tie 
oirourx,stances, wan a fair no b< ii" fi le trans- 
aoiion That being so, it is undoubtedly 
valid in law. Mr. Ramadoss on behalf of the 
appellant also claims interest on the rents 
deoreed to him. But having regard to the 
frame of the suit and the faot that the rents 
deoreed were mostly for periods subsequent 
to the institution of the suit, we do not think 
we would be justified in giving him inter¬ 
est. 

Item No. 2 in the sohedule was bought by 
Ammama’s father at a Court auction. The 
property was under mortgige to Ammaraa’s 
husband Gopilakrishnayya and in order 
to enforce it, a mortgage suit was brought 
and in pursuance of the dejree in that suit 
it was brought to sale. It was sold for 
Rs 600 and odd, although the decretal amount 
was about Rs. 2.00J. AmraamPs father was 
apparently a fairly well to do man and had 
sufficient means to buy this property. It is 
found that after him his son, the 'ini defend¬ 
ant, has been in possession, paying kist or 
Government revenue It also appears that 
in a suit instituted by R wiga nraa against 
Ammama for maintenance, Am uama dis¬ 
claimed all interest in this properry; and in 
the proceeding before the arbitrators in the 
dispute between Ammama and her father, 
she did not claim the property as her own. 
These facts go to show that the property 
really was bought by Aoimama’s father 
bona file and not as benamidar for Ammaini. 
Maoh relianos is plaoe 1 on an entry in the 
acsjunt-bioks of the Pleader who aoced in 
the proceedings in the mortgage suic. These 
accounts show that a leJger was opened in 
AmmaraPs father’s name and this property 
was purchased oa his behilf. Thera is, how¬ 
ever, a trausfar of a small sum of Rs. 2 12 0 
to Ammaraa’s leiger, she being debited with 
this amount as it was incurred in respeot of 
cost for taking delivery of tlia property. We 
do not think that this is sufficient to out¬ 
weigh the other evidence whioh goes to show 
that the property was bought by Ammama’s 
father on his own aooount. The burden 
lay upon the plaintiff to prove that the trans¬ 
action wa9 of a benami character, but far from 
that burden being discharged the evidenoe 
shows that the purohase wa9 not benami. 

Item No. 10 in the sohedule, whioh consists 
of 25 cents of land, appears to have been 
made a gift of by Ammama to her Purohit, 
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the 73rd defendant, on the oooasion of the 

Kiftna Pusbkaram. It is alleged that there 
is no registered instrument to evidence the 
gift and, therefore, it mast be disallowed. No 
snob plea, however, was taken and the ques- 
tion was not ra„ed before the lower Court. 
VVeoannot, therefore, allow it to be raised now. 
t his objection as regards item No. 10 is, 
therefore, disallowed. 

Appeal No. 422 of 1915 faih and is dis- 

missed with co«ts. So also the memorandum 
ot objeotior s in Appeal No. 373 of 10j 5 
argued by Mr. Ramadoss. 

The memorandum of objections in Appeal 

Nos. 4 2 of 1915 filed on behalf of defendants 

N 5 ; 7 \ f ’ 9 and 21 relates to items 

° 9 ' j ’ 32 ’ 1 'h ,n the sohednle. As 

regards item No. 11 , the Subordinate 
Judge has awarded mesne profits at the 
ra e o Rs. 20 for all the shares and as 
regards item No. 15 he has awarded at 
the rate of 15 toorr.s an aore and at Rs. 50 
a putt. His contended that, as a matter of 

nf°fh ofr 6 , '! ea \ S are not in the Possession 
of the 7th defendant. No doubt in his evi- 

dence be denies that he is in possession. 

Rut it is expressly alleged in the plaint that 

ese items are in the possession of the 7th 

defendant and in his written statement there 

is no dear or positive denial of the allegation 

in the plaint. As regards item No. 12, the 
nboidmate J D dge has given mesne profits 
at its 5U per path and we are not in a position 
to say why he ODght to have awarded as 
13 DOW contended, Rs. 44 and not Rs 50 As 

regards item No. 16, the Subordinate Judge 

has awarded Rs. 4fc0-6.0 while, as a matter 
oi iaot, the an ount claimed is Rs. 413. The 
deoree will, therefore, be modified by reduoir g 

the amount to Rs. 413, otherwise the memo- 

random of objections fails and is dismissed 
with costs. 

No T 373 ffi oU9°T dnm ° f ° b3e0tiODS iC Appeal 

(For the memorandum of objections argued 

ofi9i r 5 R ; ( “:r s tiae DLder AppeaiN °- 4 - 2 

of the 7fi?h rd l 8 f tlle , mB “°random of objections 

mesn , h rf eUdant ° 3lh respondent) the 
mecne profits awarded will be reduced to 

what !S Claimed against him in the plaint. 

The 2nd defendant’s (2nd respondent's) 
J^dT 1 h Cd T of objections.—'The Subordinate 

Judge has found that the 14 cents, which is 
part of item No. 2, belongs to Ammama and,we 
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do rot fee speoial reason for interfering with 
that finding. Nor is there aDy gronDd for 
interfering with the conclusion of the dubor- 
d.nate Judge as regards the liability of the 
2 nd defendant for the mesre profits of item 
No. 9. The technical objection, however, to 
tbe form of the deoree with reference to item 

U ' 19 wel1 landed, inasmuch as this item 
ot property ,s under a lease and will not expire 

till sometime in 1918. The Subordinate 

.'edge was not, therefore, right in so framing 
the decree as to give the plaintiff a preset 
nght to parti.icn of this property. W e 
think that there ought to be a paragraph in 
the deoree after paragraph 2 to this effect 

Uat the right of the plaintiff to item No (I) 

cf schedule be declared subject to tbe lease- 

V t k’?' C f the 2nd defendant under 

a oonSf Q a ence of that in 
the (bird paragraph of I he decree, after the 
words cth (r tlan items” add ‘l and 2 .” 

I he paragraphs will he re-numbered. Sub. 

jeot to the above modifications of the deoree 
the memorandum of objections is dismissed 

Wl'h 005 ts. 

The 18th respondent’s memorandom of ob- 
jecticns: This relafes <o a part of item No. 20 
amount,rg to aboot 7 acres and odd. This 
property was sold in auction in exeention of 
He decree obtained by Rangamma against 

RimTtW eJ he Subordinate Judge has 
found that the purobaee by tbe 1st respond- 

ent, who was the gomasta ofAmmama, 
«as made on behalf of Ammama herself. 
There .8 considerable evidence in support 

with eh* c ,ri F "hioh is ako in aooordaDce 
«.th the probabilities of the case. The memo. 

randum of objections is dismissed with oosts. 

M. C. P. 

Appeals dismissed. 


ALLAHABAD HIGH COURT. 
Civil Revi.-iun No. 103 or 1918. 
August 6, 1919. 

Present: —Mr. Justice Stuart aod Mr. 

Justice Wallaob. 

UAJ KUMAR CHANDER —Plaintiff_ 

Petitioner 

t en us 

S[/ed SALAMAT ALI and another— 
Defendants—Opposite Party. 

Ayra Tenancy Ad (ll of 1901), s. W-Order «/ 
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Assistant Collector- Revision , whether lies — High Court, 
power of interference of. 

The High Court has no power to ento» tain an 
application for revision against an order passed in 
appeal against the decision of an Assistant « ollector 
in a matter covered by the provisions of section 1G7 
of the Agra Tenancy Act. 

Civil revision against the order of the 
District Judge, Allahabad, dated the 3th 
February 1918. 

Mr. Gulzari Lai, for the Petitioner. 

Mr. G. L. Agartcala, for the Opposite 
Parties 

JUDGMENT.—The deoision of this 
revision has been referred to a Benoh cf 
two Judges in view of the difference of 
opinion between the Judges who decided 
Farbhu Sarain Singh v. Harbans 
Lai (l). The point is this. Does a 
revision under section 115, Civil Procedure 
Code, lie against the order of a Distriot 
Judge in an appeal against the deoision of 
an Assistant Collector in a matter under 
the provisions of section 167, Looal Act II of 
1901? We have beard the arguments. The 
arguments to the effect that no such revision 
lies oan briefly be stated as follows: Under 
the provisions of seotion 167, Looal Aot II 
of 1901, all suits and applications of the 
Dature specified in the 4th Sohedule 
shall be heard and determined by the 
Revenue Courts and, except in the way 
of appeal, as hereinafter provided, no 
Courts other than Courts of Revenue shall 
take cognizance of any dispute or matter 
in respect of which any suoh suit or 
application might be brought or made. The 
authority of Courts for dealing with the 
matters provided for by that Aot is to be 
found in the provisions of the Aot itself. 
Revenue Courts only have authority to deal 
with original matters. Revenue Courts in 
some instances and Civil Courts in other 
instances have authority to deal with 
matters in appeal. The Aot confers powers 
in revision under the provisions of seotion 1*5 
on the Board of Revenue alone. What 
authority then, we are asked, has the 
High Court "except in the way of appeal 
as hereinafter provided.” According to 
this argument the High Court has necessarily 
no revisional authority. The arguments on 
the other side are to the effect that 
seotion 115, Civil Procedure Code, oonfers 

U) «la*, Cm, 879,14 A, h. i. Ml. 


upon the High Court revisional jurisdic¬ 
tion over all ' ivi 1 Courts subordinate 
to itself. As a D'sfrict Judge’s Court is sub. 
ordir ate to the High Court, it follows 
according to this argument that the High 
Court must have powers to revise any 
orders pa^Red by a D striot Judge. Great 
stress is laid in this connection upon the 
provisions of section 193, Local Aot II of 
1901, and we have been asked to note 
that the provisions of old section 62?, 
Civil Procedure Code, are not excluded 
under the provisions cf section 193. After 
considering the point we are of opinion 
that the argument against the existence 
cf revisional powers of the High Court in 
the £ e matters rau9t prevail; the fact that 
there is no exclusion of section 62 L in 
seotion 193 does not affeot the question, 
for the provisions of the Code of Civil 
Procedure apply to the prooeduie in suits 
and other proceedings under the Rent Aot 
so far as they are not inconsistent there¬ 
with. Thus the only power that the High 
Court has to dispose of matters covered by 
Looal Aot II of 1901 is given by the 
Aot itself, and the power of revision is 
not a power which n so given to it. In 
other words we accept the view of 
Mr. Justice Piggott in Parbhu Narain 
Singh v. Harbans Lil (1): "i am, 
a9 at present advised, of opinion that it 
would be doing violence to the words of 
the last clause of seotion 167 of the 
TeDanoy Aot for this Court to entertain 
the present application at all.” The same 
view was taken by Tudball, J., in Mohammad 
Ehtisham Ali v. Lain Singh (2). We, 
therefore, find that the High Court has 
no power to entertain an application for 
revision against an order passed in appeal 
by a Distriot Judge against the deoision of 
an Assistant Collector. We aooept the 
preliminary objection and dismiss this 
revision with costs. 

Revision dismiesed, 

(2) 49 Ind. Cas 362; 17 A. L. J. 123; 41 A. 226. 
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K1MAKflH ' A1,m *L ... SrBBARATi CHgTTT. 

ClT(r JI4DR AS HIGH COURT. 

- IWiSi.j.v Petition No. 1065 OP 191 £ 

M^roh 6. 1919. 

KAMA^ll^^SrNo. 1 

— Petitioner 

SUBBARAYA CHETTT and another- 
Defendant and Plaintiff No. 2— 
q f Respondents. 

for under ^^gmnTof'l' *1~ Cc . rti f lca, e h >J Collec 
pro-note that penalty ha , T ^ ° f ~ Rndnrse ’ne»t on 
note, invalid, ^ton-til Z *?* et °f~ P ^ 

—■Original rause Q j action \ul\ oh,ect J on &v parties 
plaint—Oral application ’ h i Am * nd 'ncnt of 
Procedure Code (Ac, V of^tTmTari!^ 


^ ^ A-i KJ 




thXrnalTy7as nfc been a io P viod n °- e bj * Sub - CoI 'ector 

within the meaninrr of ’ £ T* a certificate 

that the pro-note is duly stamped <r> n Stamp Acfc 

2 ,ftr " 7 ?.M a. 

amend his plaint and fall h-iefc n i • thf ! p,n,ntlfT to 
of action, [p 75P, col. V ] h,a ori - inal cause 

Court" for an order^n!" DOt necessar J to move the 

srs- 

the deeree of the District Court ChinJ^'? 

>" Appeal Suit No. 388 of 1917 „"? ep "Jr 
against the deoree n f th n' preferred 
District Munsif n oni - 9 ^? urfc °I the 

Suit No. 497 of' 1916. Jeevaram » In Original 
Mr. T. Narasimha Iyengar for the p a x 

r The Sab Collector having wanted ° Der - 

fioate, the same is btudful on the T'i 
Ooarts. The mention of a w*, 1V1 

is immaterial. I 0 thl' a f .’ ua J‘°° 

,g.S‘ *",*"• ™“,HeatS*:; 

tee suit. The parties went to trial ™ ti? 
assumption that the promote was valid Th ! 
ower Court should have allowed the p J nt 
Iff to fall back on the original n f * 
action. The District Judge erred in h ,?• ° f 
that the application for amendment °h "if 
be in writing. There is n 0 “t . 
provision barring oral applications Qt ° ry 

Th f'fi fo >- ‘he Respondents 

The certificate purports to have been * — 

snder stations 33 and 35 of the Stomp 


nder which certificates oonld not be granted. 

It cannot be taken to have been granted 

ander section 32, as the document «as 

produced more than 3 years after its 
execution. 

Under section 37 no certificate could be 

granted. See Reference under section 57 of 

\r , lS9d(l)and Venkatraman Oanap 

g ‘ te J- ^hanJcarnarayan Sitaram Bhat ( 2 ). 

As for amendment, the plaintiff could 

not be permitted to alter the nature of the 
suit. 

JUDGMENT.— it is contended that the 

oert,fioate of the Sub Collector being one 

under sections 32 and 37 of the Stamp 

Aot, is binding on a Civil Court. The 

certificate purports to be under sections Si 

ancl which do not provide for oerti- 

oates, but it is certainly not one under 

section 32, for the document was only 

produced before the Sub Collector 3 years 
atter execution. 

It is contended that no certificate could 
be granted under section 37 and reliance 
Js placed on Reference under section 57 of 
Act II of 1899 ( 1 ) and Venkatraman Ganap 
Z\ g v Shankarnarayan Sitaram Bhat 

donhiT / 0 u a ? IIoW8 ,fc * 18 somewhat 
nf 5 r Mndfr section 57 

t ° ?$ *^99 (II is now correct law, 

lor certain. kinds of postage stamps are 
now recognised under the Stamp Aot, a 
point which was not considered by the 
°m ay High Court in Venkatraman Ganap 
negde ^ y. Shankarnaray in t i tar am Bhat ( 2 ). 

think it is unnecessary to deoide this 
point, fori do not think the certificate was 
made under eeotion 37, for there is no 
endorsement or certificate on the document 
that it is duly stamped, the only endorsement 
being that a penalty of Re. 1 had been 
levied, and for this reason the Sub Collector 
appears to have referred to section 35 in 

'V r A u ^ 18 ^ ben oontended for petitioner 
a tie plaint should have been allowed 

d b . G , amended * The District Judge reject- 
ed the application on the ground that 
no written application bad been filed, for 
bis or her reason, i e , that the plaint did not 
°? n a,D distinct causes of action, is hardly 
°, r° h va ^ Qe *n deciding whether a plaint 
8 °?. . amended. However, an oral 

application would be quite sufficient. 

23 2I3; A - VV - N. (1901) 54. 

(2; 42 M, Cm, 947 i 19 L, B, 8§i, 
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The plaintiff and apparently defendant and Mr. 
also thought the pro-note to be valid and 
I, therefore, think that this is pre-eminently 
a ease where plaintiff should be allowed 
to fall back on his original cause of action. 

The decrees of the lower Courts are 
set aside and the suit remanded to the 
District Munsif for fresh disposal after 
allowing the plaint to be amended. Costs 
will abide the result. 

M. c. p. 

Decrees set aside. 
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CALCUTTA HIGH COURT. 

Appeal prom Appellate Decree No. 

op 1916. 

April 5, 1919. 

Present :— Mr. Justice Chatterjea 
and Mr. Justioe Newbould. 

GLRIbH CHANDRA MONDAL and others 

' —Appellants 

versus 

NARENDRA NATH HALDAR and oihers 

— RE9P0NI ENTS. 

Landlord and tenant—Occupancy holding, non - 
transferable, transfer of-Transferee, recognition of, by 
landlord-Rent, arrears of, liability Jor— Sale of holding 
in execution of decree against old tenant, legality of. 


D purchased a non-transferable occupancy holding 
from the tenant; the landlord, however, brought a 
suit for arrears of rent against the tenant and 
obtained a decree in 1901. In 1902 D paid the 
salami for mutation and was recognised as tenant 
by the landlord. In »904 the landlord sued out 
execution of the decree he had obtained in 1901 
against the old tenant, and brought the holding to 
sale and it was purchased by E } who transferred the 
holding by conditional sale to F. The plaintiff 
obtained a lease from F and brought the present suit 
for possession on establishment of his title: 

Held, that the landlord having recognised U 
unconditionally as the tonant, the latter was not 
liablo for the arrears of rent, and the old tenancy 
having come to an end, the landlord was not entitle* 
to bring to sale the holding as the holding of the 
old tenant, and that, consequently, the suit must tail. 

[p. 761, col. 1.] 

Appeal against the deoree of the Dis¬ 
trict Judge, 24 Pergannahp, dated the z7ch 
September 1915, oonBrmiug that of ♦he 
Munsif, Diamond Harbour, dated the JCLh 

June 1914. 

PACTS appear from the following pre¬ 
liminary judgment of Mr, Justice Chatterjea 


Justice Newbould dated 26th 
November 1918:— 

In this case the defendant No. 1 
or rather his father was the trans¬ 
feree of a non transferable holding. 
The defendant No 1 vs as reoognised as a 
tenant by the landlord in the year 1902. 
Previ us to that, however, the landlord had 
brought a suit for arrears of rent ngainst 

the heir of the original tenant and obtained 

a decree in the year 1901. That decree 
was exeouted sometime in the year 1904 
and the holding was purchased by some 
person through whom the plaintiff claims the 

holding in suit. 

The lower Appellate Court lias toond 
that the defendant had been reorgnised by 
the landlord. The Courts below have, 
however, oonourred in giving a decree to the 

plaintiff. . , 

On appeal it is contended that the hand¬ 
led having recognised the defendant No. I, 
the transferee of the holding, as a tenant 
in the year 1902, the i elationship between the 
landlord and the old tenant came to au end, 
that the decree for rent oould rot be exe- 
outed against the holding, and that the 
cale could nor affect the right of the defend- 
ant No. 1 who had been recognised as a 

tenant. . , 

Before we proceed to consider the argu- 

menta addressed to U8 on ttiia question by 
the learned Pleaders on bo'h sides, it is 
desirable to have a finding upon the ques¬ 
tion whether the recognition of the defend¬ 
ant No. 1 by the landlord was condi- 
tinnal or not, as it is suggested on behal 
of the respondent that the recognition might 
have been conditional on the defendant No. 
1-9 paying up the decree for rent and that 
the understanding might have been that 
the deoree would be exeouled against the 

holding if it was not P aid up by the traI1R ' 

f6r We do not find the question disouased in 
either of the Courts below, and we accord- 
ingly send the case hick to the lower 
Appellate Court for a finding upon the 
question as to what was the understanding, 
if any at the time of the recognition of 
the defendant No. 1 by the landlord. The 
finding should be returned to this Court 
two months from this date, 
appeal will be retained on the 

this Court. 
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Plies in a case h«t " Tenanoy A °‘ 8p - 
an outgoing raiuat w kT a land .* or( l and 
another rniyat T) ° i 88 ?, 0 ^ * 1 ’ 8 p '«fht to 

‘he transJer Can Z"TV "7™°° 
the purchaser under section 66P°Th rd l. m ® 0t 
" 4 non 'transferable ooonpanoy hddiS * 

ejented’^nt^his teno're a u® ° annot ba 
Hero fKo • ure may he sold. 

that the tenant lasedT be° D T ‘° the fa °‘ 
execution. be a tenan t before 
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H tre n .andLd 0l r e M ’ 

m 2 sells the piopel^in^otbe 1119 in 

ml tbe P '°°^ - a beSn ufiffi 

Under Chapter XIV if ; Q , 

of tenure holder or la7dr°,i 0n8 '‘ r 8 hoidi "<? 

“fur, - 

is ^ n ‘ it,pd Jo ,he ,and, ° rd 

VVe Purchased the * . 

18 years after our nnrnh '*** V* and 

reooQ-nieed us as tenants ^ th ® landlord 
My oontention is that it ;■ 
deoree and section 60 and PK ? 0t a rent 
the Bengal Tenancy Act In C ^ pter *lY 0 f 

„ »1« 

Seated as a rent d^ore^ aL’^t Wr ° 0gl * 
going tenant. a gainst an ont- 

entlTbf wZ'nlrZlt ^ ReBPOnd - 

P'aoe against a genuine d r ®®‘ 8a,B ‘"ok 

was valid. T * 1 de3rp e the 8a le 

with the execution proceed^ nD °onoerr,ed 

g«t a constructive notice T*!’ At best 1 
cent purchaser. * am an inno- 

oannot, of course” havZ ^ pnra haser, I 

Saotiond6i 8 oniv oo r. 80me ^ 

65 and tf* Z ^‘7 8Mt '- 

taker, by the Judicial Ccumitree ® V ' ew 

° RBn °‘ t#ke adTO “‘«» of' hi. 0Wn 


concerned 66 D ° ‘ hfrd Person is 

«ZJ7&z z ‘s.zr’Z- -- 

set aside. that !t °°nl d not be 

have tlfe"effect of III Present oape oannot 
able occupancy Lit * no " transfer- 

one. P ney hold n g i D f 0 a transferable 

and Th ; 8 hi 8 re0 w O8n urged T "7 after Sale 

After the sale W„ 7 'V he fir8 ‘ Co ° r ‘- 
was brought by defendant” 8 "®® 8 ' 8 8Dlt 

‘be -sale anT “J®"f -t aside 

was dismissed. Therefore 7 P ° S8e88,OD - Jt 
is m judicata. be pr9sent ease 

tbe 6rst Court?] tb po,nt taken in 

Yes. 

neoeeaary *?-* was not 

Question is whether hi bad any'titllV 0 ” ,y 

fBahTwldra® OhTd V" the re ° 0rd - 

ae to «, uZoZ Z Zt • *?- No - n e 

Application Kas treated a* ^ tb ® Sr8t C ° nr ‘' 

-'44. Civil Procedure Pnd r° n ® Dnder 8eo ‘ ion 
C °de). The oopy of i„®d (8 ® 0 ‘' nn 47 ' new 
The judgment is that 18 nr,t here. 

application under senf o" 8 ‘ rea ted as bd 
done Code. Henoe thl P ™e- 

of the deoree shows fhat nt M, ,l)at ‘ he 00py 

W, "rom7. UrUTcT 4 be a'lowedj" 6 8a '‘ 

r: he e 7 a : D f a v f 7 h ® d - = 

Bab-, SurZra mZ be 0 dl ° tarh °*- 

Judgment _ Th" 77 ” bnefiy replied. 

pnrohaeed a non? defendant .Vo. 1 
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Tbe landlord bow® ' D * he ^ar 12,3. 
for arreare of ren 7!" e , r ’ 8ne d the tenant 
In the year 190 1 i o^ aiDed a deoree 
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No. 2. The plaintiff obtained a lease from 
the defendant No. 3 and brought a suit 
for recovery of poss°9sinn on establish* 
ment of hie title. 

It was contended before us on behalf of 
the appellant that after the defendant No l's 
pnrohaee had been recognised by the 
landlord, the relationship of landlord and 
tenant between the landlord and the old 
tenant oeased and that, therefore, the pro¬ 
visions of seotion 65 or the provisions of 
Chapter XIV of the Bengal Teuanoy Aot 
oonld not apply to the case. 

It was suggested before us, on behalf of 
the respondent, that the landlord might have 
recognised the purchase on condition that 
the puroha9er should pay up the arrears 
of rent (the rent decree', and we accord¬ 
ingly remanded the case for a finding upon 
the question ns to what was the under¬ 
standing, if any, at the time of the re¬ 
cognition of the defendant No. 1 by tie 
landlord. 

The learned Distriit Judge has come 
to a finding that the recognition was sub¬ 
ject to no condition, and the finding 
amounts to this, that the purchaser could 
not be held liable for the a-reirs of rent. 

That being so, and the old tenancy 
having come to an end, the landlord could 
not put up to tale the holding (which 
had passed to the defendant No. (l) as the 
holding of the old tenant. Apart from 
the question whether the plaintiff s lessor 
who was the purchaser cf a non trans¬ 
ferable oooupanoy holding had squired 
any right to the holding, we think that 
upon the finding arrived at the suit must fail. 

The appeal is amrd'ogly allivel and 
the suit must hs dismissed with omts in 

all Courts 

Appeal dismissed. 


M ADR \ 3 H GH CjURT. 

Arl'EAL AG AI «' T 0 HER No. 159 OF 191 8. 

da .uai-y 20, 1919. 

Frtsenf: — Mr. Justice Ollfiell and 
Mr Instiee Seshagiri Aiyar. 

JAGANNATHA ayv\ngar— 

Appei.l* NT 
versus 

NAR^YANA AYY’A*GvR andanother — 

Rg'PoNMKNTS. 

Provincial Insolvency .Irf (III of 1907), ns. 35, 30, 
37 —Transfer by debtor’s transferee, avoidance of — 
Official Receiver right o /— A pplicabilit ij of s. 30 inhere 
first transferee is only bona mi Oar for his transferee — 
Colourable transaction — I'.wpnry by Couit- Joinder 
of subsequent transferee as party—Appeal against 
Court’s order by creditor, legality of — Remand, o'der 
of-Right of creditor appellant to be represented in 
further proceedings — IJnguiry on report of Official 
Receiver, validity of—Madras High Court Rules under 
Provincial Insolvency Act, r. 2 \1) — Procedure. 

It is not competent to a Court to institute an 
enquiry under section 3 ,: or 37 of the Provincial 
Insolvency Act on a report by the OUicial Receiver, 
but where such proceedings are taken wit bout objec¬ 
tion they are not invalid in toto, and may be validated 
by the OUicial Receiver converting his report into 
a properly stamped petition [p 70.\ col. 2 ] 

The * mat bas jurisdiction under section 36 of 
the Provincial Insolvency Act to enquire into a 
petition by the OUicial Receiver for tho avoidance of 
n transfer by tho debtor’s transferee, where the 
second transfer is only a colourable transaction and 
the debtor’s transferee is only a benamidar for his 
subsequent transferee. In such an enquiry the 
second transferee is a necessary party, [p 76?, col. 
2; p 763, col. ] 

Qu;ere. —'Yhether the word ‘insolvent’ in sections 
36 and 37 of the Provincial Insolvency Act would 
not include persons who have derived title from him 
and whether tho sections do not contemplate action 
being taken against tho transferees from the first 
transferee 

An appeal against an order passed under sections 
36 and 37 of the Provincial Insolvency Act need not 
necessarily bo presented by the Official Receiver 
but may i>e presented by a creditor of the insolvent. 
But the creditor will not ho entitled to conduct 
proceedings had in pursuance of an order of remand 
by tho Appellate Court, f p. 763, col 2.] 

Per Seshagiri Aiyar, J. — Having regard to tho pro¬ 
visions of section 53 of the Transfer of Property Act, 
there must, oidinarily, bo a suit against tho subse. 
quent transferee to recover possession [p /64, col. 1.] 

Appeal against the order of the District 
Court, Tamore, in Insolvency Petition No. 9 

of 9 i 3 

FACTS appear from the judgment. 

Mr. K. R Rangaswnmy Ayyangar , for tie 
Ren ordent, t< ok the preliminary objfotioi s 
that I he whole proceedings were ultra vires t 
because they were bad on the Official Re« 
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Reomver-s report without any regular peti- 

'? JD6tified by rule 2 (7) 


It 

even 

this 


oe’ver’s report. The District Judt?e was 
nr t mover) bv a petition from the Offioial 
R oeiver, es he was required to do by the 
roles of the H• £rh Court, and the appeal 
was rot presented by the Offioial Receiver. 

Mr. M S. Pamnnuia Ayy ngar, for ti e Ap. 
pel'ant.—The objection comes at a late stage. 
Tf was not raised in the lower Court nor 
in the earlier stages of the appeal in 
Court. In any event the want of form 
in the initiation of proceedings does not 
vitiate them altogether. The Offioial Receiver 
may now be direoted to put in a petition. 

As to the presentation of the appeal any 
creditor may file it; see Kumarappu Ghettiar 
v. Murugappa Chettiar (1). 

A transferee from the insolvent’s trans¬ 
feree is within the terms of seotions 36 
and 37 of the Provincial Insolvency Act. 
Transfers by the debtor’s transferee may 
he avoided under the seotions. The law 
in England is to that effeot under seotion 
47 of the Bankruptcy Act of 1833. See 
Brown , Ex parte-, V ansitiart, Tn re (2), Norton 
Ex parte-, Brail, In re (3) and Garter and Ken- 
derdine's Contract Act In re (4). In any event 
first transfer was merely a oloak for the 
second transfer. It virtually amounts to a 
transfer by the insolvent benami through 
the first transferor As such it comes 
within the mischief of seotion 33. 

Mr. Bangaswnmy Ayyangar, for the Respond¬ 
ent.—There is no express provision in the Aot 
for the avoidance of transfers by the debtor’s 
transferee. The only remedy is by a suit for pos¬ 
session. He may pDari bona fide purchase with- 
out notice.The definition of the word ‘insolvent’ 
oannot be made toinoludepersons deriving tide 
from him. The speoial procedure prescribed 
in the seotions oannot be applied to oases 
not expressly covered by them. 

JUDGMENT. 

Oldfield, J. —An attempt has been made 
to support the lower Court’s order without 
reference to its merits, on the ground 
that it should not have been passed and 
the proceedings should not have been 
regarded as validly instituted on the Offioial 


(1) 36 Tnd Cas. 771 

(2) (1893) 2 Q B. 377: 62 L. J. Q. B. 279; 5 R. 280- 
68 L. T. 233; 41 vV R. .'86; 10 Morrell 44 . 

(3) 1593) 2 Q B 3SI; 62 L. J. Q B. 457- 5 R 
440: 69 L T 323: 41 W. R. 623; 10 Morrell 166’ 

(4, (1897) 1 Ch 776; 76 L. T. 476; 66 L. J. Ch. 403- 
45 W, R. 484; 4 Mans on 34. 


of ‘he rules passed by this Court for 
Official Receivers. But, it has, 80 far a8 

appears, never been relied on either in 
the lower Court or when the oa.se was 
eard here at an earlier atage We are 
not prepared in these oironmstanoee to 

The! t „ P T T 89 invalid »'* ‘°‘o. 

hey will be allowed to go on oon- 

1 !°na y on the Offioial Receiver converting 

prope e r?o™ “ Pr ° P6r ' y 9 ‘ 8mPed io 

a ?" the men ' ,s read the report as 
embodying a request to the Court to avoid 
the ransfers evidenced by two doenments 

KrhTf r°rr y ‘ he 0ffioiaI Receiver as' 
Exhibits III and IV. Exhibit III a 

transfer by the debtor to one Thirnvengadatha 

Ayyangar and Exhibit IV by the fattertc 

the present respondent. The lower Court 

as refused relief on the ground that section 

the aD Xr 0lve, ‘° y Aot - Dnder which 

the application was made, authorises only the 

his ^ th8 d6bt0r - by 

The first answer to tR,' a . .. 

OflNml > to cnis 18 that the 

that tL™ C88 . e iD his re P° rt "as 

II but nn7 a9 00 r6al tr8n8fer by Rrhibit 
1, but oDly a oonoealmeDt of the insol- 

vent’s property in the V 01 

InJ 8 , respondent. The lower Court 

and mustT W, ' th tbe oase <* «>«■ basis 

a d there 8 °- ,fth '' 9 is Published 

and there was no real t.ansfer to any inter- 

tToVto'th™ 118 ^* 8 ’ the refl P° nden t’e objec¬ 
tion to the evidence of Exhibit iV will be 

loi!rrn I nrr.K P r P8red t0 88ree Witb th ® 

transfers bv f ^ S , eat ' cn 36 d oes not oover 
sinoe its b transferees from the insolvent. 

oontrarv . W ° rd,DS; Pleiades them. Tbe 

England 18 , 00 ° teDded for beoause in 

Vans'tak In Z '(TZ "nZT' f ^ 

asffie lit? ( f 1 2 3) ’ Sn ° h ^re set 

seotion 47 re . er ^ aae to the similarly worded 
That hn ° f the Bankrn Ptoy Aot, 1883. 

the t'rnaf' VeVer * 18 D0 ^ . oono ^ as, Ye, because 

able nnr? 60 °° noe £ 1 n0c *. ,n those oases was 

the Pnn f 61 ), 6 ra ^ e 6 («) to move 

r y application in respeot of any 

a 9 
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settlement and there was no question on his 
proceeding by suit, as. in the abset oe ot such 
a rule, the Official Receiver must prooeed 
against third parties in India and as lie 
will be able, if necessary, to prooeed in this 
case. 

But even if section 36 does not authorise 
the Offioial Receiver’s employment of the 
special procedure provided by ihe Act in 
respect of Exhibit IV, we have been shown no 
reason wby he was not entitle! to employ it 
to obtain the avoidance of Exhibit II. and 
thus to lay the foundation tor legal pr ceed- 
iDgs in respect of the firmer document. 

If then the lower Court rejeots the con¬ 
tention already referred to as to the ool- 
onrable character of Exhibit III, it must 
still deal with the Official Receiver s 
substantive contention as regards it. 

In dealing with the case the lower Court 
will be well advised to have the transferee 
under Exhibit I II.Thiruvengadatha Ay y an gar, 
made a party in order to avoid or reduce 
litigation in future. 

A preliminary objection to the hearing 
of the appeal was taken on the ground 
that it was not presented by the Offioial 
Reoeiver, but by the oreditor. The objec¬ 
tion was unsustainable in view of the 
decision in Kumarappa Gheltiar v. Muru- 
gappa Ohetiiar (l) This, however, we may 
observe, will rot entitle appellant to the 
oonduot of the petition in the lower Court, 
when it is dealt with there in pursuance of 
this order. 

' We set aside the lower Court’s decision arid 
remand the Offioial Receiver’s application for 
re-admission and re disposal in the light of 
the foregoing. Costs to date will abide the 
result and be provided for in the order to be 
passed. 

Sesu/Girt Aiyaf, J. — I agree but only 
wish to add a few words upon two of the 
legal questions argued before us. The 
learned Vakil for the respondent took the 
preliminary objection that the whole proceed¬ 
ing was ultra tires, beoause the District 
Judge was not moved bv the Official 
Reoeiver by a petition. I am inolined to 
the view that the learned Judge sh uld 
have called on the Offiiial Receiver to 
embody the points nu winch he wanted a 
deoisir n in a petition. Clause 7, rule 12 of 
this Court’s rules contemplates a direction 
by the District Judge to the Official 


Receiver to present suoh a petition, when 
& report is submilted. In the Bankruptcy 
Act in England a m tion in open Court 
is the procedure prescribed. See Robson’s 
Law of Bankruptcy, page 946. But the 
District Judge has been allowed to pass 
ordeis without demur on the report. 
A1 hough on the last oooasion an objection 
was taken in this Court. against that 
procedure, either the point was not argued 
or the learned lodges did not uphold this 
purely technical c bjeotion. At the same 
tine in order that the proceedings may be 
made regular, I agree *ith my learned 
brother that the District Judge should now 
call upon the Offioial Receiver to present 
a formal petition. I am also of opinion 
that notice should go to Thiruvengadatha 
Ayyangar. 

As regards the contention that sections 
36 and 37 of the Provincial Insolvency 
Aot do not contemplate aotion being taken 
against transferees from the 6rst transferee, 

1 am not dear that the word insolvent 
would not include persons who have 
derived title from him. In England, it 
seems to have been taken for granted 
that subsequent transferees are equally 
within the n isohief intended to be guarded 
against Under seotion 47 of the Bank¬ 
ruptcy Aot of 1883, corresponding to seotion 
36 of our Act, appl oat ions against sub¬ 
sequent transferees were entertained without 
objection. See Brown, Ex parte ; Vansitrart , In 
re (2) and Norton, Ex parte-, Brail, In re d) and 
Carter and Kenderdine's Contract Act, hi re ( 4 ). 
May in Fraudulent Conveyances summarises 
the law thus:—"A voluntary settlement 
within seotion 47 is void against the trustee 
in the bankruptcy not from the date of 
the settlement, but from the dale at 
which the title of ihe trustee has aocrued, 
that is, the date of the act of bankruptcy, 
to which the title of the trustee relates 
hack. Henoe, a purchaser in good faith 
from the donee under the settlement of 
property comprised therein, who has 
purchased before the date at whioh the 
trustee’s title accrued, has a good title to the 
property as against the trustee even though he 
purohar-ed with notioe that his vender had 
aoquired the property by means of a voluntary 

ooi veyanoe.” 

It must, however, bo mentroned that a 

rule was passed in England under the Act 
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brother that the case shoahl h” y earned 
to the lower Cnnrt ( , , b r emitted 

ho, i 

S~ /sx 
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bil not recorded, whTthefcan’'belLgnCd^ 


Appeal allowed; 
Case remanded. 


PATNA HIGH COURT 
Appeal F*oa Appellate Order No. 138 

of 19 , 9 . 

July 22 , 1919 . 

daw Present: — Mr. Justice Das 

ram prosad R 0 y- 0 P p osi ; E PlMr 

—Appellant 

versus 

Sr T oJ° e Y C 

-f«<rut,e„ of*™- Satisfaction of Xr’r.e-S fdZct 


evfdeo 0 e^„^re U ;;, D / po : e de o T° " to "> «»*• 

decree holder has^ertified /«? ? SI !? nn * whefcher th « 
Order XXf raleVl f. ^ fc *sfacfc,oi, of the decree. 

Oode enables a Court L" ’ ^ ° iviI Proc ^ure 

[p j 765 ^coL if* haS been Kel 

pplTant^^^^ SlnAa ' for the Ap. 

Rpo'nS'enf ^ f °" «>• Re- 

be/„re D m! ENT F Th u e ° D ' y bastion argned 

r... .r r:“ZZ bM " “• 

«.d a.c.« by d..t r ;:,dr -* 

dJ" ‘ h ’ 8 0888 the a PPellant obtained '» 
th" de ; r ! a,nat the r8 «P°°dent. He pot 

met wr e thr P ir°t n th whpn he ™ 

tified tn tu n the decree was oer- 

The peii t ion e pot°7n by dearee hoIder - 

is that i f t° r wa° 0min fh a ° d the Sanation 

CouT A ml a7 8 or e,t h 6 a r t * ** 
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net hal nr . 888 that tbe Court ehoold 

and h ,r t 8 ;;r ,d ‘° that qn88ti ° n •* *« 

a Jv~ - o». 

szsr- aa: 

The scheme of Order XXL rule 2 is 

r‘;i7 ,ioated - First ° f ai1 »«. 

cerUfv th g ° D ° D the d eoree. holder to 
tbe Conrt 6 paymenfc or adjustment to 
the d * Wh ° 8e dnfcy U ia *o execute 
fcion de ° r , e i e ’ ^ Dd ,bere ifl also an obliga- 
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g‘\js power to a judgment-debtor 



INDIAN CASES. 


765 


Vol. Lllj 


VALA8UBKAYANIA PILLAI V. CaiT COMPANY YELL MDHI, LTD. 

to bring that fact to the notice of the 


Conrt, and it gives power to the Court to 
investigate lhat matter and if the Court 
finds that there were suoh payments as 
alleged by ihe judgment-debtor, (he Court 
has power to record the sime according¬ 
ly. Lastly, it imposes a bar upon a 
Court executing the decree from reoogniz- 
ing a payment or adjustment which has 
not been certified or recorded as afore¬ 
said. In my opinion the Court may re- 
oognizc a payment or adjustment which 
has been certified but cot recorded. It 
seems to me that snb section 3 is per- 
feotly clear on this point. Therefore, the 
position is that the Court finds on an 
investigation of facts that the decree-holder 
did certify the faot of such payment to 
the Court, although it was not recorded 
by the Court. In my opinion the Court 
was entitled to go into evidence for the 
purpose of considering whether the deoree- 
holder did oertify the faot of suoh pay¬ 
ment to the Court. The finding of faot 
that the decree-holder did oertify suoh 
payment to the Court is binding on me 
in seoond appeal, and I hold that the 
Court may recognize suoh payment although 
it has not been reoorded by the Court. 

1 would, therefore, dismiss this appeal 
with costs, which l assess at one gold mohur. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Appb4L iGiiNsr Appellate Order No. 89 

ok 1918. 

February 17, 1919. 

Present :—Mr. Justice Oldfield and 
Mr. Justioe Seshagiri Aiyar. 

A. T. S VaLASUBRAMANJA 

PILLAI -Plaintiff — Pei i no ier 

Appellant 

VCfSUS 

T. A. B CHIT COMPANY YELA 
NIDHI, Limited MARUDUR, 

AND OTdKRS — DEFENDANTS —Co INI E 3- 

Petitioners — Respond z nth. 

Civil Procedure Code (Act V oj 1908), O. XXI, r. 17 

(2)—Execution of decree—Application for execution, 
return of—Presentation after amendment —Limitation, 


commencement of — lime, ijrant oj, Joe makimj amend¬ 
ment, appliciitiou for, whether ‘ step-in-aui’ of execution 
— Limitation ,-lcf {IX of 1UU'), Sell. /, Art. it)2 v 5;. 

Where an application for oxecution of a decree 
or order is re-presented after the required amend¬ 
ments have been made the amended application 
should, for purposes of limitation, ho deemed to have 
been presented on tho date on which it was lirst 
presented, and not on the date of re-prosentatiou. [p. 
760, cols. I &, 2 ] 

An application for time to amend an execution 
application and to put it in the form prescribed is 
not a ‘step-in-aid' of execution within die meaning 
of Article N (o) of tho oiinitutiou Act, nor is an 
adjournment granted to convert an irregular appli¬ 
cation uot placed on tho lilo into a regular one a 
‘step-in-aid’ of execution. Ip. 766, cols, i & 2; p. 767, 
col 1.] 

In order that a particular act may amount to a 
‘step-in-aid’of execution, execution must bo pending 
beforo tho Conrt which it can aid. L p. 7oo, col. «.j 

Abdul Kadir Rout her v. Krishna Malamal Nair, 
23 Ind. Las. old; an M.. 696; 20 Al. L. Add; 1.) AL. L. 
T. 306; I rfi4) M. \Y. N. Otid; 1 L W. 27 1 , explained 
and distinguished. 

Appeal against the order of the Dietriot 
Court, Tiunevelly, dated the 22 nd Alarob 1918, 
in Appeal Suit No. &4 of 1918, preferred 
against the order of the Court of the District 
Mansif, Tiunevelly, dated tue A3tn December 
1917, in Execution Petition No. 414 of 1917, 
in Original Suit No. 1U7 of 1910. 

FACTS appear from the judgment. 

Mr. S. Subramanya Aiyar, tor the Appel¬ 
lant.—Order AX1, rule 17 U), Civil Proce¬ 
dure Code, is ouiy an enabling provision. It 
does not abrogate the law as it stood before 
the enactment of the new Cone. The decree- 
holder has alternative rignte under the new 
Code. He can tall back on tue date of 
re presentation for purposes of limitation. 
Under the old toue tnere wns no provision 
corresponding to Order XXl. rule 17 {z), 

Civil Prooeduie Code. Uuuer tne old i-oue, 
the decisions laid down ibat the date of 
re-presentation should be regarued as the date 
of applying in accordance with law. 

Then, the grant of time by Court 
for amendment gives a fresh starting point. 
It is a “step in aid of execution” Abdul 
Kadir Ruuthrr v. Krishna Mulamal Nair^l). 

Mr. M D. Devatioss. for the Reopondencs.— 
Order XXl, rule 17 U), of tne new Civil Pro¬ 
cedure Code makes a deliberate departure 
from the old Code. The deoiaious under the 
oid Code are no longer law. The rule 
neither expressly nor impliedly provides 

(1) 23 Iud. < as. 533; 38 M. 693; 2d AI. L, J. 431, 13 
M. L. T. 305; IIU14J M. W. N. 563; l L. W. 271. 
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mechanically granting extension'll timeTn 
instalments cf two week« ti, q 

oredi, ab ,e either to thltkn oltLTort DOt 

Uon w fi lly admitted^thltr^h 

it was brat presented, is tbe starting point 
because appellant's interest is to put that 

X* ,n8 , P ,°; n ‘ f 9 Iate aa POBsible Order 

ol ci'vil Pro f’ ° f n S ° hedu,e 1 of *»>• Code 
an ° p rooedure, however, lays down that 

an amended application shall be deemed to 
have b.en presented on the date on which 

nrovk Presented - >3 suggested that this 
provision does not abrogate the law, as it 

stood before its enactment, that the presenta* 

the" a h 7 d t be l, ' Pated as eff c»ted when 
the application was Snally accepted the 

deoree-holder thus having his choice be ween 

two dates. It w ^ffioient that •* . 

law before 1908 stood as is alleged^ the" 
wording of Order XXI, rule 17,1s ’clear 

suggestion^ ^ ^ tZ 

Next it is said that time should run 
from some one of the various applications 

for time inscribed on the application, which 

have been referred to above, as a ^ep in. 

aid of execution. But when the alleged ste D 

was taken tnere was no execution pending 

before the Court, which it could aid This 
therefore, also fails. s ’ 

Lastly, it is urged that the appellant 
should be regarded as having really presented* 
two applications, one of wbioh must be 
deemed to have been withdrawn “h,‘ he 


male a fundamental and comprehensive 
amendment above mentioned. I„ f"ct he 
en put in the original petition with an 

endorsement “died amended” and paid for 

rdentifyal 8ta “th/ nd “ im P°^bie to 

identify any withdrawal of the old petition 
or presentation of a new petition with what 

The appeal against appellate order is 
dismissed with oosts. 

bL.su .gu, A mR , J._l agree . 
has raised brama ° la Ayyar for appellant 

Brst fa'that 1 0 “ 9 ‘ D , g0nloas contentions. The 

be taken t! h “ P u Pl,#atiou for Nation must 
of is " T9 00 preseated on the date 

of t. re presentation and not on the date 
rule 1 7 T a presentation. Order XXI. 

of Givi V I ' . S ° hedQle 1 °f‘be Code 

Then it r °° e Ure ' * 3 afrain8t this argument, 
ihen it was suggested that this rule is 

," y , ap enabl| ug provision and that the 

rights to"th 'l l *° Pr ° V,de a fternativo 
him of the de<, ; ea - ho,deI ’ a «J not to deprive 
wa“ hied eKI6 ^S rights. This contention 
was based on the facts that before the 
Procedure Code of IQ no , , tne 

waq m nrra * • 0t vas P a8 «ed, there 

was no provision corresponding to Order XXI, 

Colts thlt fl ‘ hat itW " held by some 

period of V v pnr P° se8 of computing the 
period of imitation under Article 179 of 
tne Limitation Aot if V j , ... 

re-presentation that should h" a e o£ the 

the dale nf „ , • 0uld be regarded as 

law The I PP J"\t 1D a °cordanoe with 

advanced? h,T Vakil from ‘hese facts 
advanced a bold argument that the Legislature 

notwithstanding Order XXI, rule 17 L) 

la w "and ‘° «»> ° ld view of the 

law and provided an additional right to 

orfgfnaTI: ? r t -° 6Dable him to count the 

date SS a,s » enuring 

tbs Leg,If k ? OW, ! d * e of th ° old decisions 

it is If:'laic 6 of aS t e e ,,berfttel f that 

that starts limitation ° ng ' pr89entatioD 
as^h? next oontention was that inasmuch 

to enehi In 8raDt6d a d0Z8n t; “cs time 
reumVe b f® c apph ° 3Dt comply with the 
™“ 8 of th « Code, each of those 
endorsements granting time was a step in- 

Abdul ft Xe 7 ° a IPn * Reliance was placed on 
AW v. Krishna Malawi 

an « J tblS ar « am ®nt- that case 

th« p e0at , lon Bppl i°ati°n wag on the file of 
oui and the applicant was given time 
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to famish partioalars to enable the Court 
to deal effeotually with that application. 
The grant of time was held by the learned 
Judges as a step in aid of execution. Even 
in that view, the present contention 
cannot be sustained. Here there was no 
application on the file and consequently 
there oan be no step-in-aid of execution; 
what the applicant was asked to do was 
to make the application a valid one on 
which the Court’s order oan bs passed; an 
adjournment granted to make an irregular 
application not plaoed on the file a regular 
one is not a step-in-aid of execution. 

I agree that the appeal should be dismissed 
with costs. 

M. c. P. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civil Appeal No. 69 of 1918. 

January 14, 1 919. 

Present :—Sir Lancelot Sanderson, Kr., Chief 
Justice, and Justice Sir John Woodroffe, Kt. ' 
HARAN CHANDRA CHATTERJEE 
—Plaintiff—Appellaat 
versus 

The CORPORATION of the ROVAL 
EXCHANGE ASSURANCE — 
Defendants—Respondents. 

' Civil Procedure Code (Act V of 1908), s. lift— 
Revision —‘ Illegality ’ or irregularity, what is — Trial of 
wrong issue or misplacement of onu», whether justifies 
interference—Failure of justice for want of sufficient 
evidence. 

In interfering with a decision of a lower Court 
under section lift, Civil Procedure Code, the High 
Court is not concerned with any error in the decision 
on matters of law or fact. It must be shown that 
there is a question of jurisdiction within the meaning 
of clauses (a) and ( b) of section lift or that there 
has been an act of actual illegality or irregularity 
in procedure affecting the merits, [p. 768, col. 1; 
p. 769, cols. 1 & 2 .] 

The words “illegality” or “irregularity” in section 
115, clause <c), of the Civil Procedure Code refer 
to matters of procedure only. [p. 768, col. 1 ] 

The plaintiff instituted a suit in the Court of 
Small Causes at Calcutta and obtained a decree. 
Against that decree an application under section lift, 
Civil Procedure Code, was made to the Oiigiual Sido 
of the High Court. The grounds for making the ap. 
plication wero (•) that a wrong issue was tried, 1 2) 
that the onus was wrongly placed upon the defend¬ 
ants, and 3) that there was no evidence to support 
the judgment of the Small Cause Court: 

Held, (I; that the trial of a wrong issue amounted 
only to an error in law and did not amount to any 
illegality or irregularity iu procedure, [p. 76S, tc). I; 
P* 709, col. 2.] 


(2) that the fact that the onus win wrouglv placed 
did not entitle the Hi-h t ourt to interfere under 
section lift, Civil Procedure < ode; [p 7ftS, col 2 .J 
( ') Per Woodroffe. J. f that to just iiy interference 
for want of evidence it must he shown that there 
was absolutely no evidence at all. [p. 77u, col. l.J 


Appeal from the order of Mr. Justio 6 
Greaves, dated the 30th July 1918. 

Mosers. S. N. Sircar and N. Bancrjee, for 

the Appellant 

Messrs Langford James and S. M. Bose, 
for the Respondents 

JUDGMENT. 

Sanderson, C. J.— This is an appeal from 
the judgment of Greaves. J., whereby he set 
asidea decree made in the suit in favour of 
the plaintiff by the Calcutta Court of Small 
Causes and directed a retrial. 

The order was made in pursuance of 
seotion 115 of the Civil Procedure Code, 
and on appeal it was argued that the 
Court of Small Causes had jurisdiction to 
try the oase, that it did exeroise such 
jurisdiction and that it had not aoted in 
the exercise of its jurisoiotion illegally or 
with material irregularity. 

The suit was upon a polioy of insurance 
issued by the defendants in favour of 
Messrs Gangjee Nangsee & Co., Rangoon, in 
respeot of rice consigned by them to the 
plaintiff and shipped upon the SS. 

Anthia the claim was in respeot of 
483 bags of rice alleged to have been 
damaged by water. 

The defendant Corporation admitted that 
483 bags were damaged, but denied that 
the damage was caused by any of the 
adventures or perils insured against under 
the said polioy. 

The juogment of the Small Cause Court 
Judge, who tried the oase, is as follows : — 

“ I don’t think the defendant Company 
has discharged their onus of showing that 
the damage was from causes other than those 
inoluded in polioy. The evidence of the 
Surveyor does not appear satisfactory. He 
does not say that under no oiroumstanoes 
ooald the damage have been caused by the 
sea: percolation might have taken place 
removing traces of 9alt. He was the person 
best able to know whether the Company 
was liable or not. His first report would 
go to show that he thought the Company 
was liable. ” 

There was an application for a new trial 
and the judgment is as follows:— 
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on ii.VAS? ‘ T h c D Lr tr’rf 

dtsohargo the onus by proving that * the 
fh» j3 n Wara d T naSad by anything other 

f- new trial is disced apPl ' 0at, ° n 

The groanda upon which th« an ,~v a• 

"TthTD U3 --PPOr^ed, were I 0 " 
1. That the wrong i 3 9 u 0 tried 


That the Small Cans« p_. . 

wrong in holding that the onus was “poo The 

defendants to show that the damage was 

the pZy 9 h9r than th0Se ' n °l u ded in 

“5 ““J.* ‘S.wzz-i:, “ “ 

a.d. would not justify die Court in interfer 

Cod e QD b P t r ,0D U5 Uf tHe C,vil Procedure 
Oode, but he name to the oonolusion that 

' l r# , “ ey 'denoe before the Court 
Wh.oh would support the decree, nor any 

finding upon the construction of the policy 

wh,ch would support it. and on that ground 

re 6 t 9 ria,. 88,de de ° r08 a " d * 

wolw h U09ti ° n i8 ° 0t Whether tbi ° Court 
the Sn b U Ve r° Ume n° the 8ame eonolnsion as 
law i ma " Cau9e Court, for a mistake In 
law is not in itself a ground for interfering 

nnder eeotlon 115i Civ(1 p rooe(Jare C J* 

In this oase, in my judgment, there is no 
fir? ? ,nte [ fereD0e order clauses (a) and 
th e P ? Se °K° D ' and if Interference by 

Mause°“nT P Ja9,i6ed ’ it “ aSt be ““dor 

hat Court acted in the exercise of its 
juried lotion illegally or wirh raaferial ir 
regularity. I n the case of SheTpL s \ d 
Bu>.g*htdhur V. Ram Ohunder Hanbux (li 

t appears to'^me that 

section 1!5 oan only be called in aid 
when the fadure of justice (,f any , 

been due to one or other of the faults 0 f 

Woodrnfle in tba ‘ ‘-‘ion, ” and 

• j •• , e ’ ^*» ,n ’he same oase at page 339* 

Raid then as regards the alleged irregularity 

h,e accord,, g to the general trend of he ’ 

oases apolies to the commi-sion of au erro^ 
of procedure. ” Gr 


ip 23 Ind £ as 9 77; 41 C. 323~aTrT^3^ 
# Pago of 41 C .—Ed. P ’ 


As regards the first 

goods we ^ d^ 6 ^ ,SSQ9 wa8 Aether The 

gooJa were damaged bv a no »; n j • , 

framed’th 1 " 6 ^ ^ Caa9a Oow'hS 

was the h H 138,10a form, ru„ 

« d ^°‘ 

°%Z bm '"5. X“"“ 

the Court 68 7 a f° n,lt8 t0 a attention that 

the nolicv P “, ed a wron » construction upon 
the pnlmy and made an error in law in 

rjf J - 5 

V“.sK’ “i" i. ri2 

znd 9 ° me \ 0V,denoe ' «**. °n th« 4th ^Marob* 
for the d h f f ^ rther he * r ‘"g the Solicitor’ 

bJ5 “ tZ.ZW i ‘■d d “ " ,d — 
a! Z„ 7 c ‘"“T" “• 

onus “n the a T, C °7‘ Wr ° D * ly Pl»«ed ‘he 

Btancee of ih 9 DdaDt8 nnder ‘>>e oircum- 

entu.: 8 tli 8 tb, o 0 r t e to no ‘ r® 0 '' 8 "* 

eeotion 115 interfere under 

the™ warn rdS ^ * r0and 

judgment. It iTnot"^ 8aPP ° rt the 
T opinion as to ThethT:r y wo t u 0 .d e r: 
fficent ground to interfere under seci,on 

this case tLT.K 00me ‘° ,he OOD °losion in 

‘uppori t^e H h6re WaS D0 eyld8n a« ‘0 

Couri, ‘,or io rr D ^ ^ 

there was m T*' '* my 

decide whether we should ^ ^ *° 
the earrp nn i ™ 8b °nld have come to 

t he Small P f ° QD ° n 8noh ey,den °e as 

that there C ° nH: rt is * aSi °'° nt * eey 

to beco 'id Wa ; 9 u°“ e 6vidpn “ e which had 

As for inst 6red tbe dma ff t^auee Court, 
the S D9tan ° 0 there was the report of 

by watJT: thG b ^ 9 -ere damaged 

dL M J tha . fc tbe . Sary eyor assessed the 
thp aS 8tated ln bis report, and that 

‘he r:: g ™ b ‘ d * greed ^ 

f. Q 3 a alio wanoes therein referred 

There was the Surveyor’s evidence that 
veyor cannot grant aDy allowance in 
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euoh oases unless specially asked for, whioli, 
it was argued, meant asked for by the 
Insurance Company. 

This, it was argued, amounted to an 
arrangement by the Surveyor on behalf of 
the Company with the oonsignee a’ to the 
amoan 1 . payable by the defendants. The 
Court may have arrived at the oonolusion 
that this was evidence of the liability of 
the defendants. 

There was further evidenoe given on 
behalf of the plaintiffs by the gomashta 
that the Company never received damaged 
goods, and it was, therefore, argued that 
the goods must have been in goo 1 order 
ani condition when loaded on board the 
ship ; there was evidenoe that the rice was 
not new orop, and consequently sweating 
was not to be expeoted ; further that 
only portions of the bags were damaged. 

The question is not whether this Court 
would have been satisfied with this evi¬ 
denoe; the question is, whether it can truly 

be said that there wa9 no evidenoe, and L 

• 

am unable to say that there was no evi¬ 
dence upon whioh the Small Cause Court 
oould oome to the oonolusion at which it 
arrived. 

It may be that if the matter had been 
open to us, we should have oome to a 
different oonolusion on the construction of 
the policy, and as to the law and we 
might not have been satisfied with the 
evidenoe, but that is not the question. I fie 
question is, whether the Small Cause Court 
acted in the exeroise of its jurisdiction 
illegally or with material irregularity, and 
in my judgment this has not been made 
out. 

Consequently the appeal must be allowed 
and the decision of the learned Judge set 
aside. The appellants are entitled to their 
oosts of the appeal and of the proceedings 
before Greaves, J. 

WoodkOffe, J. —The question on this appeal 
is whether Greaves, J., did right in interfering 
with a deoision of the Small CauseCourt under 
seotion 115 of the Code. We are not 
oonoerned here with the merits of the 
oase, whether in law or fact. The Judges 
of the Small Cause Court may have passed 
au erroneous decision, but the iaw does not 
allow us to interfere with their judgments 
on this ground. This is not an appeal. 
It must be shown either (a) that there is 

40 


a que-tion of jurisdiction, a term the meaning 
of whioh I have explained in my judgment 
in Shew Prosad v. Ram Chunder (.1), or ( h ) 
that there has been an illegality or irregu¬ 
larity affeoting the merits. These two 
words refer to matters of procedure. This 
must be so, for jurisdiction is dealt with 
under clauses (a) and (h) of seotion 115 and 
mere err.ir in deoi.sion on matters of law 
and faot are not within Die scope of the 
seotion. We are left then with aots, that 
ip, illegal or irregular processual acts. Has 
there been suoh an illegality or irregularity 
here ? It is to be noted that there was 
the ordinary trial, that evidenoe was given 
by the plaintiff in the first instance, that 
this evidenoe was all that the parties 
wished to give and the decree (whether it 
be right or wrong) was based thereon. 
The illegality and irregularity alleged is 
(u) that the wrong issue was tried, (6) 
that the onus was misplaced, (o) that there 
was absolutely no evidenoe to support the 
deoision. 

The issue tried between the parties raised 
the question of the liability of the defendants 
on the policy. But though the sub¬ 

stantial question of liability on the polioy 
was tried, it is said to have been tried 
in a wrong form, namely, were the goods 
damaged by a peril other than that 

insured against instead of, were the goods 
damaged by one of the perils insured against. 
Whether the one issue or the other was 
right, the matter is not in this oase shown 
to be other than a question of law, seeing 
that if there was error, there was no 
irregularity or illegality other than that 
(if in particular oases there may be any 
whioh I need not deoide) involved in the 
mere settlement of the form of the issue. 
There was in this oase no evidenoe shut 
out noroall to start the evidenoe nor were 
the defendants prevented in any other 
respect from doing what they wished to 
do. The objection really is that the Court 
took a wrong view of the general law and 
put a wrong oonstruotiou on the polioy. 
Similar remarks apply to the argument as 
to the alleged misplacing of the onus. As 
a matter of faot the plaintiffs first gave evi¬ 
denoe as if the onus were ou them, and both 
parties gave all the evidenoe that they wished 
to give- There may be oases though, it is 
not necessary to finally deoide the matter, 
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opportunity of «■ i9i n e- ad an loaning 

Particular point. Bnt this is Lot tlm wfa ' 3h ec 

I‘ I» to be observed hat the 1 ° a !? r63( ” Dde ' 

Judge did not deeide to grant ‘ 6 thl ' 9 0a9e - 

either of these grounds On th ? ° D baen *ho 
^ has held that® the question of T™? 

"f a griund under seotion 115 Th» °h '* faot ’ 
of his judgment is that thpr , hisis allowed, e 
- ev,dense! to fh? J “ d « «■ 

however, j 9 not made out Thara ' ‘' 9 ’ fco tbd 

r, “ rv : -"° J * 

leiy no ovi^enoe at all 
oertain number of f a L LT sb ° ws that a 

“i ; 1 * 1 "• •“ .i.ta.r;s, b s 

should ho oertai ° allowances for damage 1*0 

‘he Survejo! "Lot “fi? tbat ° 

(LT UD l e89 ■ 8peoia1 ^ -eked "fo" ^/-Si, 

Company TheLl tbe Insur anoe „ C “' ef J “ 

Surveyor' P t,S 8 oase is that the r AMUNAl 

the defendant CoCL" feud*™' 0 b7 
liabUity.° U8ht that thia evidenoe established GAGMAN 

ShfpS CoSSr never rLILed "** „ * 

bad order, evidenoa ov ,l , Ved , ^°ods in tenanted verse 

bility of sweating an ad,n ^ th e possi- 0uster of tenant 

weather and that’ m eV ‘ denoe as to the VV} 

beon d Q d ,, at the go:)ds might have W . bere Iands 

oeen damaged by sea water Ali m; services already 

be insufficient to establish the a i may b ° rcndered in t 
the Judges for th« ^ h ® 0:>co, 'ision of '"“no the land 

ty to nmL H e ^ur v eyor denies authori- of fc be grantee in 
s u; • aDy adm,s s i on, and what th« pr f ced ent to his 

»bippmg Company do is not ZiA cob * p. 778, col 

against the Insuranoe Pnn, * ev ‘ deDOe Ordinarily, dm 
the mere general stat mpan ^; Nextly adverse possessor 

water is met Z 8fcatement ab oat salt ? gai “ at the landlc 
8 |f n0t by 0 videnoe of the an fc n ft l tbe kno ' v *edgo 0 
testa applied. Had the ease been tri!S h e J« t ed by. .I,.* 

OSf it may well ho ^y anc ^ the new tonan 

taken a different vial f T W ° uld ha ve ?» -eh » £T 
of the doonrn t V J °L f tbe oon 3truotion f nv_a dod and his 
and 1 , 7 and the W applioable Jeo P lrdi3e d and a, 

evlnea W8 W ° a ‘ d ^ “nsidered the TT* L ' P ' 7 
the dT f‘ Vea ai iosoffioient to establish P , App9al again. 

the defendants’ liability. But as I hi. S la39 Subardiuat 

sa.d w . eannutgo in revision Jo t\ No -‘0‘ofl9i3 
question whether the judgment is right or f ^£ ^elahad („ 
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ma“t*be 'ih' ^ ^ 3y be Wr ° ng in law - ba{ « 

Leaning ir'? wLLlhe 

1 ■.“‘Ti.s 

a.:,:,°7 ;* «™»*.. -w“ 

in faot’ Vh 0 1 ° ann0t be 8Q PPorted 

allowed an LiJr 1 • mQ9t ' theraf ° ra - b8 

Judge eetaside the laarflad 

to the oiHfq nf M . r ° e appellants are entitled 
oeedings before Greaves'j ! 1 ° f th9 Pr0> 

Appeal allowed. 
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Inam. of Z^° NDE ^. 
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’ ^vice? Jreldy reLe^ltfl h? 0 ' 1 ? part,y ol 
’ bo rendered in the fnhirn ,] P artl X of services to 
' resume the lands | )V r ’ 110 grantor ia entitled to 

of the grantee in\he^ervTc°e n wh ^ Wi ' fU ' defaU,t 

precedent to his nm* nT7 . which was a condition 
col. 2: p. 77 8| co| , j J ^ ment of the lands, [p. 773 , 

ad verse possession* can ^ Z' U T eaoy of » 'caso no 
against thetlTZT ba ° t uTt * ■* th ' >d P“ r ^ 

the knowledge of Jf °5 ho i r I v *se where, to 

ejected bv a straucrer nft and,ord * bis tenants are 

and the new tenants olvZ °^ n ConHict with him > 
fa such a case th* P f befrrents to the stranger, 
invaded and his lord s rights are openly 

jeopardised and ad^fri 3 ^Uevged and 

against him f p 77^ r P OS3e J 9, on begins to run 

a 1 Lp : 77 ’ 11; p - 777 ' co1 i.J 

Olal sJ T 11196 ,h8 daa ' 3ion of the ftril 

lofonl™ ’ I- Sail 

foc1heAp1:J: ith him *■ 
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Mr. Ooyiji (with him Mr. a>. ^9. Patkur ), for 
Respondent No. 22. 

JUDGMENT. 

Batchelor, Acting C. J.—This is an appeal 
from a judgment aod deoree of the firat 
class Subordinate Judge of Belgaum, Mr. 
Koppikar. The suit was brought for 
possession of certain lands with mesne 
profits. The original defendants Nos. 1 to 
24 were tenants in occupation of the lauds 
in suit, but the real combatant defendant 
was defendant No. 25, who is the Sar 
Dasai of Vantmuri. The history of the 
litigation is set out in the learned Subor¬ 
dinate Judge’s judgment, but it will be 
convenient to refer to a few of the more 
important faots now, in order to bring 
them into early prominenoe. It is admitted 
that the original owner of the lauds in suit 
was the Dasai, the predecessor of the present 
defendant No. if5, to whom I shall in future 
allude as the defendant. So early as 1774 
A. D. his ancestors made a grant of these 
lands to the plaintiff’s ancestors by the 
Sanad, Exhibit 201. A pedigree of the plaint¬ 
iff’s family, so far as we are concerned with 
it, will be found in the Subordinate Judge’s 
judgment. The plaintiff’s ancestors aoted 
as Chitnis and storekeeper for the Desai, 
but in 1843 the right of service as store¬ 
keeper was discriminated from the service 
as Chitnis, and went to another branch of 
the family. We are not further concerned 
with any rights connected with the servioe 
as storekeeper. The office of Chitnis 
remained with the plaintiff’s family together 
with the lands in suit. In the genealogy 
appearing in the lower Court’s judgment, 
it may be observed that Nilkantb, Gopal 
and Balkrishna were adopted sons, and 
their adoptions were in eaoh case duly 
reoognised by the Desai. Balkrishna left 
no son, and his widow Sundrabai was 
unable to serve as Chitnis. The Dasai, 
therefore, allocated the lands and the appur¬ 
tenant cash remuneration to other persons 
whom he temporarily employed to discharge 
the duties of the offioe. In November 
1879 Sundrabai mortgaged the lands to 
the Desai for a sum of Rs. 2,500 and the 
Desai was put in possession. In 1:81 
Sundrabai adopted Narayan, who attained 
majority in 1889, and died either in 
1902 or 1903, according to the plaintiff s 
Yeraion. In Augast 1889 Narayan after 


roaohing his majority redeemed the mort¬ 
gage, and the instrument, Exhibit 56, 
bears upon it an endorsement of satisfaction. 

In October 1889 Narayan purported to 
let out the lands under Kabuliyats to six 
tenants. These Kabuliyats, which are 
Exhibits 179 to 184, are for a term of 
twelve years, and would, therefore, expire 
in 1901. The six tenants, however, proved 
reoaloitrant, and Narayan was unable to 
obtain from them any payment of their 
rents. He, therefore, tiled suits against them, 
and in those suits obtained deorees for 
the rents of the years 1890 and 1891. 
The rents of those years were actually 
recovered from those tenants by Narayan. 
In lo9l Narayan brought other suits for 
the rents of 1692-1893 against the sir 
original tenants, and certain other persons 
who had been put in occupation as tenants 
by the Desai. In 1896 Narayan obtained 
from the Court a decree in the suits of 1894, 
but admittedly he never succeeded in getting 
that deoree exeouted, and admittedly he 
nevermore recovered any rents in respect 
of these lands. In other words, after this 
struggle with the Desai in 1889 he abandoned 
the matter and aoquiesoed in the Desai’s 
position. 

The faots which I have above set out 
are, I believe, not in dispute between 
the parties. The learned Judge below 
raised two principal issues, one of them 
dealing with the true construction of 
the Sanad, Exhibit 201, and the other 
raising the question whether the Desai 
had a defenoe to the plaintiff’s suit on 
the ground of his adverse possession. 
As to the construction of the Sanad the 
learned Judge found in favour of the 
plaintiff, but finding that the Desai had 
proved adverse possession for a period 
exceeding twelva yaars, he on this ground 
dismissed the suit. The judgment, as is 
invariably the case with Mr. Koppikar’s 
judgments, is a careful document, and 
for my own part, I agree with the 
learned Judge below in all that he says 
as to the questions of fact in this suit, 
and those questions of fact are, in my 
opinion, all important. I differ from MrJ 
Koppikar as to the construction of the 
Sanad, but nonetheless I desire to say 
that my judgment is largely based upon 
my own view as to the facts of the case 
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atd if I am r ; ght as to thoge f 

ZZ : f m r 1 tw ’ ; here •'*> b * no doubt 

either of the justice or of the propriety 
nf the decree under appeal No doubt 
hrat ,t seems a plausible thing to eny 
that a Court should be loath to defeat 
the grant of 1774 by reason of adverse 
possession on t-e part of the Br . nlo ” 

successor but if broad propositions of this 

k ad are to go for anything, the case may 
he put even more favou-ably f or tho 
defendant. For, whereas as I read this 
Don Of ' "ids were granted in oonsidera- 
seeks to S " r ) V ' ( ’ e ' t,,e PDintiff in this suit 

si -=‘"i .tssjs 

position is m my view neither extravagant 

tion “TT”' anrl 1,6 b “ dopes" 

Ld frn,'l°f i"!" 9 '° m °. l ° be a candid 
and (rut hful statement, ‘if se-vino iu 

-Hr- 1 ” 

\ 9* 1 Uve a, so that rieht if thev 

^eny my title as owner.” Now it illl 

th d‘f d 4 fa0t tha ‘ at least t° r ten years 
the defendant Desai has been in exclusive 

oooupation and enjoyment of these lands 
family ha" ’° Qt tim6 ths P^tiS's 

J::\crz7 V n t £ at 

Period this Hindu lady, actingTbroTgh 
defendant" ' " br ° ther> Sa6S to the 

With these preliminary observations I 

What°Vt°he t e 6r8t qDeSt ' 0n to be anaw ered 
hibi^HP T 1 °) Wearwg ° f ,h ° Sanad, Ex- 
'To ‘ T na t dooumeut runs as follows:- 

NaraJan •' ivaji Hhitnis and 

to Gotra s Bt r. 

pra s bbu tatio : a s f:f t:z ° ( fri T d - 

Nadgowda Pargane Hofe^r 

several Mahals and Nadgowda , 

Murtniftharl tu o iMamle 
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faithfully since the time of my father. Ton 

have bren very useful in serving us. You are 

rr* TK- r ? ny w ? s ae chitni9 and « Kot,- 

olerk. Thinking (hat you are a ueeful 

rerf° n a ? d ru tl 't t JOa are oom P«tent to 
perform both these servioes and that it is 

necessary to grant to you only (that is, 

exclusively) the Vritti appertaining to 

these services and to continue it with 

you from generation to generation. I have 

granted to you the Vritti appertaining to 

the services of Chitnis and Kotnis and the 

Vn li appertaining to service in respect of 

the manogrmsp* of the Koti. The emolu- 

ments granted , n your favour in respect 

of these two servioes are as particulars 
mentioned below.” 

Then after eetting cu' the particular?, 
the document conclude?: 

I have granted you in 7nam as 
above, Rs. four hundred as emoluments in 
cash and the said Karoat lands in respect 

g anted '"'T' S'* 1 bav6 ™“> 8d and 
fCane 10 d r Ka "' a ™h'' cf the aforesa'd 
I argane and Kano (rights) in respect of 

other d d a Yr °' y0Dr SOn9 ’ £ ran< fsuns and 
ttn areT 6 " 9 ^ S9U9rati ° n to genera- 
oerlv A g ° ° n eniPyirK tbe “hove pro- 
' ’ ?"** and Jrnr de<:C8nda nl« from 

generation to generation are to perform both 

the services and live happily. There is no 

reason for any one to cause obstruction. May 
tnis bo known. J 

Mr. Setalvad for the plaintifF has urged 

ther B D . P s° n 9 n ° e readine; ol this document 
cash Jh “b ^ d, ®ti D otion between tbe 

future -' 3 t0 b8 ‘ he hemuneration for 
future services, and tbe lauds which, 

according to the learned Counsel, are granted 

exchange for services already rendered. 

Bat upon carefully attending to the language 

1 6 , dooume ht, I feel sure that the 

vernacular words cannot bear tbe weight 

that any |h 9D ° h di j tin8tion - It is quite true 
9 word Vetan’ remuneration, 

aM 9 rk fter , ‘ he WOrd ‘ oa9h ’- bnt tbat after 
fn « S d “! P a ° 8 . where one wonld aspect 
° l* ! an .^ ^ document be read 
a whole, it seems to me impossible to 

9 f ? r ° 9 ° f the OOD9 tant occurrence 
ogether of the cash and the lands, and 

the consent bracketing and coupling of the 

3‘V139i alreaip rendered with the serrioes 

-* r3a ^^ad in fuijra as constituting 

J ,Q oeosidsrafcioa for the 
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grant. The thing itself is more than onoa 
called a Vritti, and that word is defined 
in Molesworth’s Dictionary as meaning any 
office, situation or business, senses which 
are familiar to the Courts in connection 
with this particular word. If reference 
be made to Exhibits 202, 212, 203 and 4*r 
it will, I think, be seen that the sense 
which I am attributing to the instrument 
is the sense which the parties to it have 
always aocepted. In Exhibit 202, for 
instance, which is a letter from the Desai 
to Nilkanth, we have the following pas¬ 
sage?:— 

“The deceased Rudropar.t had no issue- 
He, therefore, took you in adoption. As 
to that, you requested that the adoption 
should be confirmed by (us) the Sarkar. 
On a consideration thereof, it appears t) 
us that the faot of your having been 
adopted by Radropant is true. Your 
adoption is, therefore, confirmed and ycu 
are made owner to his Vritti. Therefore, 
the land, Haks and Kanubabi and the 
Kaulavni, eto., in the several villages 
appertaining to the said Chitnisbi \ ritti 
acquired by and continued from your 
ancestors...are granted. The whole land 
including the above and Haks, Kanubabs 
and emoluments in respeot of writing as 
continued from ancient time’, you should 
enjoy and you should do your own writing 
work in respeot of Chitnisbi and by enjoying 
the lands, etc., as mentioned above you 
ebonld faithfully perform the eervioe of 
the Sarkar.” 

In Exhibit 242, wbioh is a letter to 
the Deeai from Nilkanth, we find the 

following language: — 

"You the Sarkar have now made me 
the owner of the Vritti of Rudropant and 
granted a Sanad in my favour to the 
effect that I should manage the work of 
writing in respeot of Chitnisbi an'* in 
respeot of the Jamab&ndi of the several 
villages and go on enjoying the property... 

I shall accordingly enjoy the said Vritti 
and perform the two duties of writing 
and live hoi estly ar.d loyally in tl.o ser¬ 
vice ol the Sarkar.” 

These documents, if their assistance is 
needed, seem to me to confirm the mean¬ 
ing whioh I am attributing to Exhibit 202, 
that is to say, they seem to support the 
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construction that tho Unis in question and 
toe cash allowance ara grants 1, ti use the 
language of the Privy Council, pro szrvitis 
impensis et imp o wleti>li“ % that i-s on account 
partly of services already rendered and 
pirtly of services to be ran lored in the 
future. In other werds, as l re id the 
Sanad, the op u'Mined perfir.ninee of the 
services, is upon the true non structi m of 
the grant, the condition on whirl tho lands 
are to be held, an! if tha* i» as, then 
accsrl ng t s the Privy Cm icil s decision in 
F >rh ‘s v. Mete Mahonel Tuqu e (1), the 
lands may unyue Ji snib'y he resumed for 
wil'ul default The decision which I have 
just cited w is oonsiDred by Sir Lawrence 
Jenkins in L ik’nmg tv 1 1 v Keshio Annuji 
(2), bit l cannot oencode that the judgment 
of the Chief Justice alfirdsany support to 
tho plaintiffs case in our pr ‘sent c'rcum- 
stances. All that was laid down there 
w is that, where the grant is a grant in 
oo ns id era *i in of past uni future services, 
as here, and where, as here, there is no 
express provision in the grant that the in¬ 
terest in the lan Is should oeaio when the 
servioes are no lougsr require!, tho lands 
bell under the grant are nit resumable at 
will. But then that is not tho defendant’s 
oa.se He claims to be able to resume the 
lands, not at will, but by reason of the 
wilful default in the service whioh was a 
condition precedent to the enjoyment of 
the lands. 

Tnat there was a wilful default cannot, 
I think, bo questioned. Tho mortgage of 
1879 was made by Sandrahai to the Desai 
when the latter was an infant, and at that 
time the managers of the Saosthan were 
the Desai’s mother assisted, if one should 
8 ay assisted, by a person named Boau 
Ramchandra. This Bhau Ramohandra is 
fiund upon the evidence to have been re- 
lated to the family of Sundrahii, and it 
j tl enough to say that ultimately he had 
to he removed for mismanagement of the 
estate. In 18^5 the Demi attained majority, 
and in 1889 the mortgage mcney was paid 
to him. Ic is important, however, to ob- 
8e rve that the ondor-ement on Exhibit 56 
recites that the deed is given back It does 

m is M. I. A 438; 14 W. It. (P. V. ■'» B. L R. 
529 ? 2 Suth. P. C. J. 358; 2 Sar. P. 0 J. 588; 2o E. U. 

g j 4 

( 2 ) 28 B. 305; 6 Bom. L. R. 364, 
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rot rccife that possession of the lands was 

I Miel h Narayan ' and the D»»i, whom 
LJl ’ has swnrn ‘bat possession of the 
l * nd ’ was n "‘ delivered. It is tree that 

m^de S th ay tbe rpdemDHo " Narayan 

wMoh Mr Q ^rT V Exhibit 46 *- "pop 
Wh Oh Mr. Setalvad has plaoed relianoe 

Bat it. cannot, I think, be effeotively argued 

lv°nrof ; fafe “ 6nt that Napa y™ genuine- 

La fb h ° neSt to eon- 

tinue the service as Ohitnis. The state- 

ment ,s very much in the form of a self. 

serving petition, the object being that his 
name shonld be entered in the accounts of 

the Sansihan and he says that “Ne Z rana 
;n respeot of adoption and the heirship 
inquiry has already been given by Sundrabai 
according to the eastern of the Sansthan.” 

in , appears to have been made 

>n the Kntoher, of the Sansthan in the 

P esence of some representative of the 

Desan and it woald seem that Narayan’s 

attention was oalled to the fact that no 

record was discoverable showing that Mar- 

r p t,> d -tV 6n P " d !n ^ “>>• 

adoption. We were asked”, therefore he 
says, to state whether or not we are now 
willini? to pay Wana in reject of the 
sanctioning of the adoption As to this I 

{ 8 *, 0 . Stat " that at Present my family 'is 
jo raitened oironmstanoes as debts eto 
have bean incurred. I am, therefore, will'.’ 

08 , t0 , a8 ‘ “P t0 my order that may 
graciously be passed and to pay now only 

7^ T T amn . Dnt - ‘bat may be foand 

due this day to (he Sansthan and to render 

servioe etc ” Thai, no doub-. so £11 

serve 9 hul a 1 * P™f»'»io«i of willingness to 

of will,L t0 me > a P™fe«>'on 

of willingness to serve on terms which 

Admitt!d| ayaD b aDd Were n0tthe Dasai’s. 
Admittedly, however, Narayan never 

served, and though the Desai's books were put 

' D fiq e , V ' dpn ° a ln Court below, it is not eng- 
ge ted that any Nazrana was ever paid by 
Narayan, nor is u alleged that the adoption of 
Narayan was ever recognised by the Desai 

the ® esai h,mse| f ln ti' 9 statement made on 
the 21st January 1894, Exhibit 200 ev 

plains what happened in these words: “The 
opponent («. e„ Narayan) had been told 
to perform servioe. He did nof ™ e 

it. He absconded. The order to Derf 01 "” 

s~,ic n bad been made nraUy The r T 
muneration for service bad been settled 
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previously, that is, before tbe Vabivat 
same into my bands After the adminis¬ 
tration came into my hands, he was told 
to join servioe. He absconded.” It is in- 
deed clear upon this record not only that 
Narayan failed to offer himself for servioe 

but tb ,T 8 ,‘ bat ‘ he DeSa, ‘ °° nld a '’P r °™, 

but that he lost no time in patting him- 

. a Position of irreconcilable hostility 

against the Desai whose tenants he sought 

to estrange. In his deposition in the 

present suit the defendant speaks as follows 

on the present point: “On the satisfaction 

of <he mortgage, I told the plaintiff's has- 

band that if he was not able to render 

the service, that he might appoint some- 

body to do it and learn the work under 

him and promised to deliver the lands if 

e did so He did not appear to render the 

servioe and did not depute any one for the 
purpose.” 


So maoh as to the position occupied by 
arayao.. But what oonoerns us more in- 
timately is the position of the plaintiff 
erself, and that is disolosed in no un- 
certain terms in the early paragraphs of 

«t»- P lL n the fir8t Paragraph, after 
“rp, mg °° lands in suit, she goes on: 
be said lands have been continuing as 
ot Inam from anoient times with the 
plaintiffs famdy from the ancestors of 
the defendant No. 25, the Khatedar, and 
are of the full ownership of the plaintiff." 

i • P ara graph 3 she says: "that the 
plaintiffs husband Narayan Balkrishna 
recently died, and that she herself, the 
plaintiff, ,s his only heir.” I oonolude, 
ere ore, that in this oase tbere has been 
not only a wilful default to render the 
services whioh were the condition prece¬ 
dent to the enjoyment of the lands, but 
© present suit is based upon an open 
disavowal and repudiation of the defendant's 
interest in tbe property. It appears to me, 
erefore, that on the terms of the Sanad the 

e endant was, and is, entitled to resume 
tbe lands. 

Next it remains to deal with the ques¬ 
tion of possession. In the first place, it 
18 69sen tial for the plaintiff not only to 
prove her title, but to show that within 
w © ve years next preceding the suit she bad 
possession of the land: see the Privy Council's 
decision in Dharani Santa 1 La\iri v. Gabar 
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AUKh'.ni 3). Well, if that is the burden 
lying upon the plaintiff, it appears to me 
that a complete answer to the suit is the 
faot that certainly during the twelve years 
preceding the suit the possession of this 
property was with the defendant and not 
with the plaintiff. This faot is dearly 
proved, and so far as I have understood 
the arguments, is not contested by the 
appellant. I need not, therefore, labour 
the point, but will say that to me it 
is plain upon the record that at least 
ever since 1893, the defendant has sole 
possession in his own right, that his tenants 
have been in occupation, and that through 
them he has received all the rents and 
profits of the lands and has reoeived them to 
the knowledge of the plaintiff and her pre¬ 
decessor. 

Upon the question whether the defend¬ 
ant’s possession oan be regarded through¬ 
out as adverse or not the appellant 
relies upon the twelve year rent notes 
obtained by Narayan in 1889, and the 
argument has been that the possession of 
the D 9 sai could not be adverse as against 
Narayan until those leases had expired in 
1901. Unfortunately for that argument, 
the learned Judge below has found that 
Kabuliyats and rent notes in question are 
not honest documents, but were obtained 
by Narayan in oollusion with the tenants 
and in fraud of the Desai. That finding 
is fully explained in the last paragraph 
of the Subordinate Judge’s judgment, and 
I need not say more than that I agree 
with the reasoning there employed. It is 
notorious that Indian peasants are ready 
enough to pass suoh rent notes to any 
one, the peasant’s sole desire being to be 
allowed to stay on the land which he 
occupies. As to Mr. Setalvad’s contention 
that this young man would not have been 
able to collude with the tenants to the 
detriment of the powerful De9ai, the answer 
appears to me to be extremely simple, for, 
I think, that any misrepresentation made by 
Narayan would have produced the desired 
effeot, as for instance, if Narayan had 
told the tenants that his adoption had 
been sanctioned by the Desai. We are, 

(3) 18 Ind Cas. 17; 16 Bom 1. R. 445; 25 M. b. J. 
»5; 13 M. L. T. 185; (1913) M. W. N. 157;U7 0. W. N. 
389, 17 0. L. J. 277 (P. G.). 
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however, without any evidenoe as to what 
precisely happened, so that all this is a 
matter of speculation. I wish only to say 
that the theory that Narayan colluded 
with the tenants is not, in my opinion, 
exposed to the slightest diflbulty on the 
ground of actual praotioe. I should add 
that I myself feel quite sure that in Ootober 
1889 and in the events that had by theu 
happened, Narayan oertainly did not 
suppose that he was honestly entitled to 
take these rent notes from the tenants, 
or to obtrude himself into the position of 
the landlord. I think his object was, as 
is not infrequent in suoh cases, merely to 

create documentary evidenoe to assist him in 


the future. 

Hut then it was said that the IJe«ai s 
own accounts from 1891 to 1911 indicate 
in his opinion these lands were still 
by the plaintiff as remuneration for 

We have been oare- 
all 
and 


these entries by 
though at first 
difficulty 


a 


in 


that 
held 

the Chitnis servioe. 
fully taken through 
the learned Counsel, 

sight they seem to raise ; 

the defendant’s way, that difficulty is, I 
think dispelled by a little oonsideration. 
In the first place, ever sinoe 1889 it is 
indisputable that the Desai has been in 
open hostility to the plaintiff, openly olaumng 
that the lands had been resumed beoause 
there had been default in the service 
It is unlikely, therefore, that he would 
m ake himself, or ever authorize any agent 
to make, aooonnt entries whioh are flagrantly 
in contradiction with his own sustained 
action. The ezplana’ion, however -spot 
far to seek. In the first place, it is note- 
worthy that this point is not referred to 
in the long and elaborate judgment of Mr 
Koppikar. so that I must infer that at 
the trial the plaintiff felt that no import- 
anoe could attach to it. It was reserved 
for the Court of Appeal That is the more 
unfortunate, beoause both the Desai himself 
and bis Karbhari were examined at the 
trial, and if any point were to be made 
by the plaintiff of the Desai s account books 
't was, in my opinion, manifestly essential 
that that point should be put either to 
he Desai or to hie Karbhar. or both in 
nrder to afford them an opportunity of 
giving ^ reply. As I say no such nppor- 
was afforded, and the point was 

reserved for the Court of Appeal after all 
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he: e :tre r b i t be : n 0 fi h naiiy *.» 

"»tter is not difficult I P fT| 9 that the 

Coya.i’, explanation wh oh y 7 h °T M "' 

-r in 

tn ‘he Chitniei 0®?/“"^ h" aI1 °° at6d 

xxi d; rr 

continued to be made by 77™' 1 T“ W be 
ordinary routine, and Mr 7° 

»L»aBsr , V !s * 

rust ,l u f“~ ; “ 
»..»«. L ~r. "a.j-'r'r ,h ** 

£ S inoe tUd 18 89 Whi i f h 

notes were collusive there „1 *“ ■ 

r-on of the collusion of heV£ 
Last, , y - 1 will shortly state rnv n • • 

epon the assumption that \I r r T“ 

and I are wronc in .. j- K °PP ,ka r 

liyats as collusive VvZl W * the Kahu- 

‘hat the result would e d'i ffe rent n0t Th nk 

i« no need to oast ari „ . , ent ‘ 1 here 

general proposition tha/ord-” 1 ^! Uf> ° n the 
the ourienoy of a ,e a8e no T y dDrir> * 
sion ca„ be obtained by a 

against the landlord seeing that thl'l T'i 
« not usually entitled tn ‘ ‘ landlord 
until the expiry b V #, ™r ,llio “ 

v. Venkalrao (4> “°5‘ 

>9 subject to qualification and “ d proposl ‘ ,on 
page 57 of the Report the i« re9erv *- At 

serves: “in the case of landlord and tena°t' 

stir?,-* 

se 'vxcxxj & 

to rent and the rent^as l'"" T'‘ ,8d 

unpaid (a fact which would givTtt/ f 
owner no unmistakeahl* g T®. the reaI 

being infringed) hut 106 of his rights 

and paid to^an'ot^ ^ 

.............. s. htTK”^; 


(4) 27 B. 43; 4 B#m. L._B. 721 , 


h Zns\\Jzi z th e : oep ; ioD ^ 
S«. b r b » ta 3 ? 

with him J after °P 0n oonfliot 

tenants of thei ^ ^ ,893 ’ ^ new 

..z if-„ ry .a 

<*"<■ »ot possible to ,t “I " B “ 1 "* 

that Narnron’ ,, re8,fl t the oonolusion 

..IS™". ■rsits 

sbsllsbged tosofl.'" 1 ; "■ . 

SS'Sr’i 

a « -=re 

I have alreidy observed fW iL 

payment of th a *■ a after the 

Sj.'aisr” 

tenants only acfTthatTh' 8h /. a ‘ ?a ' nst the 
party to them Th 1 De9ai was D ° 

favour ’ptSd mer e e. J y Dd 0 ? e the *" 
the Kabuliyats bv fhf * Nation of 

OP any finding that Nar^an"^.^ d°‘ 

t°e V n e a r ntr tU M PCSSe96i ° P ° f tf > 8 ^ to fi 

STih.’te nX D r e 7'd n0t W "' * 

oonsider the question „f » . f' d r0r OODld 

The th p e iain r Bff' s ‘ own ; e,y no ‘ ab ' a 'admiwio™! 
is conducting hi s ^ 8nd a?8nt who 
Keshav SheshgirV” 9 E^,, 0 "^' 88 baha “ 
oroes examination- ‘f arn * y9 w 

swear that the fc pre P ared to 

remuneration fr * S - were not granted as 

Plaintift r. e /to,. ,er d T 1 d8 U °‘ k "°" '' 

fcervioe to the f^mil e DOt render 

Defendant No 25 has , defendant No - 25 ’ 
of the plaint la /? , , been ,n Possession 

year. anH • ° ds for the iaat J 0 or 15 

Plaintiff’s hns^andV^ profits w ™ogfulIy. 

of the plain 71^ 

defendlnt r on° ^ lD ,8 ^ 93 

claimed tn h • P tlfc 6 as owr ner and 

‘0 part With it’’ P08889sion R and refused 
Exhibit . A Then BaIvft ot Daso, 

and a person & wh W T 8 f ° r tbe phiotiff 

tewards th« n be&r . 8 D ° « ood - wi ^ 

esai, says in oross-examina* 
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tioo: “l oannob nay from what tenants 
defendant No. 25 ha? been taking Kabuli- 
yat9 in re?p6ot of Subraya’s portion 
sinoe the miscellaneous proceedings of 
1892 93. Sinoe 1895 defendant No. 25 has 
been recovering the rent of Subraya’s 
portion of the plaint linds.” An! the 
plaintiff’s witness Nilappa Ningappa, Exhibit 
219, speaks to much the same effect. “I 
do not remember,” he sayp, *how long the 
tenants of defendant No. 25 have been 
occupying the plaint lands. It may bs 20 
or 22 years. They have been paying the 
rent to defendant No. 25 an! they told 
me so 7 or 8 years ago. They commenced 
paying rent, to defendant No. 25 about 20 
jear3 ago.” In the face of reluctant 
admissions of this sort, it seems to me that 
the Court is bound to believe the otherwise 
oredible and respectable testimony of the 
Desai, Exhibit 199, when he says: T did not 
deliver possession of the lands after satisfac¬ 
tion of the mortgage. I have remained in 
possession all the time finoe satisfaction of 
that mortgage in my oapaoity as owner.” 
On this evidence I oometo the conclusion that 
ever sinoe 1893 on any computation the 
Desai has excluded the plaintiff and her 
predecessor from possession and enjoyment 
to their knowledge and in open assertion of 
his adverse claim. The facts seem to me to 
be so strong that if Mr. Justice Bitty and 
1 are right in thinking that in special oir- 
oumstanoes adverse possession can run 
against a landlord during the onrrenoy of a 
lease, 1 oinnot doubt that such possession 
will run against Narayan in the oiroumstanoes 
of this oase even upon the violent assump¬ 
tion that the Kibuliyats taken by him from 
the tenants were not taken oollasively aud in 
fraud of the defendant. 

Upon all these ground-*, I am of opinion 
that the decree of the Court below is right 
and ought to be affirmed with costs, this 
appeal being dismissed. 

Kemp, J.—Plaintiff sues to recover posses¬ 
sion as owner of the plaint lands together 
with mesne profits. Defendant No. 25 is the 
Sar Desai of Vantmuri aud the plaintiff’s 
olaim is based on a Sanad granted by the 
then Desai to one Narayan Jivaji, plaintiff’s 
ancestor, on 24th September 1774 (Exhibit 
201). Plaintiff’s case is that the lands com¬ 
prised in the Sanad were given to her family 
as a sub-loam without any condition or power 
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of resumption and that the service of Chitnis 
or secretary rendered by the members of 
the plaintiff’s family was in consideration of 
a money payment which use! to ha made to 
the family and that the grant was not in 
consideration of past and future services in 
that office. Defendant No. 25 alleges that the 
pubjeot of tho grant was the office and not 
the lands, that the office useJ to be rumune- 
rated by the income of the land*, that he has 
the right of dispensing with the service and 
resuming the lands and that he did both 
abcut 1S90-91 The other defendants are 
tenants on the lands in question. 

In my opinion, it is of little avail to look 
at the Sinads in decided cases to construe 
the Sanad in suit. The construction of a 
Sanad in each case depends on its terms 

The present Sanad acknowledge* the ser¬ 
vices of the grantee and his father in the 
oapacitie* of secretary and storekeeper and 
records that the right of both these services 
shall be allotted to this grantee and con¬ 
tinued to him from generation to generation. 
The remu lerah'on for these services is 
detailed as property consisting of lands at 
Kamatnur and other plaoes and Rs. 200 in 
cash payable every year with some per¬ 
quisites for the office of secretary and an 
equal amount and lands in different villages 
for the office of storekeeper. The Sanad 
then goes on to say: ‘I have granted you in 
Inam as above Rs. .00 ao emoluments in 
oash and the said Kamat lands in respect of 
bcth services. And I have settled and grant¬ 
ed you the Kaulavani of the aforesaid 
Pargane and Kanu rights in respect of 
Sinads, etc. You, your sons, grandsons and 
other descendants from generation to genera¬ 
tion are to go on enjoying the above property, 
r.n l you and your descendants from genera¬ 
tion to generation are to perform both the 
service* and Jive happily.” 

1 lie proper construction of this document 
f eeins to me to be grant of an office to be 
remunerated from cash and lands. I do not 
agree with the plnintiff’s contention that 
the lands were granted apart from the 
services, nor with the defendant’9 contention 
that he has the right of dispensing with the 
services and resuming the lands. So long 
as the grantee and his descendants perform¬ 
ed the services, they were entitled to the 
remuneration of the oa9h and the lan^s. 
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In 1843 a dispose arose between the two 
branches of the plaiotiff’s family, which wa ° 
settled by the Uesai allotting to one branch 
thn, right of service ae storekeeper with the 

other a "h aD K S P 6rla ' mn 8 : ther eto and to the 
other branoh (represented in tbi« oase bv 

he plamtiff) the office of Chitnis with the 
cash and lands relating to that office. 


w*th satisfaction endorsed upon it, bat the 
uesai remained in possession of the lands. 


Subsequently, the holder in 1843 n f ft, 
ofhce of Chitnis died wiihout issue ftn t, 
adopted son Nilkantb, on payinl t hn „ 
mary Nazrana was reoignued by the DalaT 
who invested him with the office and the 
lands and psrqui-ues of his adoptive father 
and enjoined him to the writing work con 
nected with the office of seoretarv V 
the lands, etc , as aforesaid and render’^ 7 

deVOt '° n • Af ‘- Ni?kanth J 

aeath Gopal was reoogmeed ai bis adonted 

son invested with all the rights and p,^ 

Of his ancestors and direoted tn i 
his duties with devotion. discharge 

After Gepa], hie adopted son Balkrishna 
was rtoogmzed on aeraeira , u! *' Krla “f a 

onstomary Nazrana and perform th ^ 7® 
(Exhibit 459,1. Pertorm the service 

Ou Balkrishna’s rlnaf-h , 

baiwas unabie “.rtform 9 Tn ^ 8 ^- 

depute a fit per80 n to do so the'y erT '° 8 ° r 
held some of the nt-mni 1 he Cesai with- 

the prooeeds towards tne^'r 69 ^ applied 

the service, which apparently^ooTf f ° r 
others. l n 1S81 o / , took I r oaa 

Narajan, the p.^, 

Naiayan made an ann |;,. o^band. 

August t:»9 (0 ha ve tl • ° U la ‘ b 

stored as he was P er 9d'8ites re- 

Desai. He al ,o prayed thft h tb ® 

exonsed the payment of the b ® 

NazraDa (Exhibit 422) , onstomary 

that the Uesai ever rlg^b^T" 
or accepted his offer nf Q • adopt i on 

he says that Narayan fn T’ 9 ' lndeed 

the servioes whioh would he ° P ~ form 

ground to defeat this suit for the ne f 8Dffi °' eDt 

of servioes was a condition precedentTJT 
enjoyment of the lands. dent to the 

On *5th November 1879 q„ a u • 
mortgaged the lands with th«’ n bandrabai 

possession for Rs. 2,500 (Exhibit si)' Th 
Desai was then a minor and ^ The 
attain his majority until i«. 5 d dld not 
Ou 14th October lcti9 v at , Q , 
the mortgage and receded back 


he Plaintiff contends that Narayan 
passed , P038e , 85 ' on b * of Kabuliyats 

lSS9 d h b f th He ‘J nanf8 ° n Stb 0<,tober 
',OM b these ^abdliyats (Exhibits 179 

hid oL W6re “ t bt8i0ed fr0m who 

cur J six ‘ br0D?b the Desai during the 

drrenoy of the mortgage. 

kind° W h‘ m 7u b8 , tha ‘ iD a « rant ° { 

dies wl 6D t 8 ' aSt holder of the office 
Derfn g 18SDe ’ tbe serv| 088 may be 

P formed by somebody deputed by his 

was° W unahl *7 ° a8 ®' 83 San dn»bai 

did not 9 I 0 perform tbe service and 
did not depute any one to do it for her 

the Uesai withheld some of the perquisites 

remnn PP ( ' 6d pro<,e0ds towards the 

remuneration for the service from others. 

not nTf’ SD I , drabai ’ 8 ad0pted edD, did 

tion ^ 8erV '° e n0r Wa8 bis a dop- 

1 on recognised by the Desai. 

What, however, we are concerned with 

who i Pr ^ 90nt °? 80 ’’ 8 thafc the Plaintiff, 
lands I Nara ^ an8 only heir, claims the 

havlL re 0WD 7'* 8 1 ““ ° f opinion tbat 

terms 7 my onDa,r uotion of the 

terms of the Sauad her claim as owner 

.“vo v ih 0r0 tb ® ° ffioe i8 alive and 

duliis the oontmnous performance of tbe 
mm ’ • tb sbe oan on| y claim the 

remuneration from, as distinct from the 

«n Ts' P ° f ’ fbe land8 if 8ba depute 
somebody acceptable to the Uesai to perform 

the services But her suit claiming the pro- 

perfy absolutely most fail. 

Then it is shown the Desai was in pos¬ 
sess,on ,n 1902. The plaint was filed on 

D e » a mber 1912. In order to succeed 
the plaintiff here must show not only 
title against the defendant bnt that she 
was ispoesessed within twelve years of suit 
IVharani EantaLahiriy. Gabor A li Khan (3)]: 

\ qL 6he v ° anDOt do * Narft yan died in 1902- 
. Even if the Kabuliyats passed to 
JNarayan in October 1889 by the six 
tenants who were pat in by the Desai 
uring the mortgage be considered as 

ona fid** ^ is proved that all these six 

tenants had been ejected by the Desai, 

w o was in possession through his tenants 

or more than twelve years before the 

suit. 
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Bat I question whether Narayan really 
ever secured possession after the mortgage. 
The six tenants had passed Kabuliyats 
to the Desai during the mortgage: when 
it was paid off the then existing Kabu¬ 
liyats had not expired and before their 
expiry Narayan purported to secure these 
tenants as his tenants. The period of 
those Kabuliyats was twelve years and it 
is improbable that the De9ai, who all along 
contested Narayan’s right, would give over 
possession a9 alleged. It is a master of 
oommon knowledge that it is an easy matter 
t» 8‘oure a Kabuliyat from a tenant of 
this olass. Suoh a Kabuliyat is not 
therefore of high probative value. It is 
true Narayan obtained decrees for rent up 
to 1891 but to those suits the Desai wa=i 
not a party and they cannot, therefore, 
be taken as evidence of possession against 
him. 

Then it is contended that the entries 
in the Desai’s account books show that 
be admitted the land belonged to Narayan 
and that he did not really set up an 
adverse title as against him. I do not 

think muoh value can be attaohed to the 

oontents of these entries beoauee it is 
shown that the entries, continue in this 
form right up to the filing of the accounts 
and, even if the Dasai knew cf the form 
of these entries and that they would be 

used as evidence against him, they cannot 
affect the legal rights of the parties as 
established by the clear words of the 
Sanad. If the plaintiff says that the 

Desai waived the right of service, the 
answer to that is that is not the plaintiff’s 

suit. 

I, therefore, think the suit fails and 
the appeal should be dismissed with ooits. 

Appeal dismitsed. 
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ALLAHABAU HIGH COURT. 

Letters Patent appeal No. 64 of 1918. 

August 12, 1919 

Present :—Justice Sir P. C. Banerji, Kt., 
Mr Justioe Rafique and 
Mr. Justioe Piggott. 

GOKARAN SINGH - Defendant— 

Appe LLiNT 

versus 

GANGA SINGH— Plaintiff—Respondent. 

Agra Tenancy Act (II of 190IJ, s. 177 (f)— Jurisdic¬ 
tion, plea of, decision of—Appeal — Court, proper. 

Where a defendant raises the plea that the suit 
is not cognizable by a Revenue Court and that Court 
overrules the objection and gives a decision upon 
the merits, an appeal lies, under section 177 It) of 
the Agra Tenancy Act, to the District Judge. [p. 
780, col. 2.] 

Appeal, under section 10 of the Letters 
Patent, against the judgment of Justioe Sir 
George Knox, Kt , dated the 17th March 
1918. 

Mr. Lakhshmi Narain, for the Appellant. 

Mr. Oulzari Pal. for the Re-»ponden'. 

JUDGMENT. 

Ba.'ETJi, J.—The principal fquestion 
whioh arises in this appeal is whether ihe 
Court below had jurisdiction to entertain 
the appeal as preferred to it from the 
deoision of the Court of first instance. 
The facts of the case are these:—The 
plaintiff Ganga Singh alleged that under 
a perfeot parti ion whioh took plaoe between 
him and the defendant, the disputed plots 
cf land were allttted to his share inas¬ 
much as the defendant hr Id more sir and 
khudkasht lands Han he was entitled 
to, that after the partition the defendant 
forcibly took possession of the disputed 
lands and that in view of the provisions 
of seotion 34 of the Agra Tenanoy Aofc 
the plaintiff was entitled to treat the 
defendant as his tenant. Treating the 
defendant as suoh, the plaintiff brought 
the i res nt suit in the Revenue Uourt 
to ejfcot the defendant from the disputed 
plots of land, the defendant being, accord¬ 
ing to him, a non-oooupanoy tenant. The 
defendant, on the other hand, contended 
that he bad a right of oooupanoy. He 
also raised the plea, whioh was the first 
of the additional pleas pun forward by 
him, that “having regard to the plaintiff’s 
own all^gatioi^, tha suit was rot cog* 
niziMj oy ta8 Rjvonua Court, and on 
such a ground his suit should be dis- 
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p iaF6 f d ” , An , i a3ne wa5 framed by the 
Court of fir,t mstanoe on the question of 

jurisdiction and farther issues were raise f 
on the merits. The Court of first instance 
tned the other points in the ease, and 
beinff of opinion that the defendant was 
a tenant with rights of occupancy held 
that the plaintiff was not en'itled to 
eject him I’he Court proceeded to ob¬ 
serve that in this view the suit was 
cognizable by the Revenue Court. The 
plaintiff preferred an appeal from the de¬ 
cision of the Court of first instance to 
the Commissioner. The Commissioner was 
o opinion that the appeal lay to the 
Distrio -Judge in view of the provisions 
of section 177 (f) of the Tenancy 2" 
and returned the memorandum of aDneal 

to the plaintiff for presentation to the 

proper Court. The memorandum of appeal 

oT 9 the e n P t r09 r' t , ed , by him in the Court 
of the District Judge. The District Judge 

entertained the appeal and on the merits 

held that having regard to the partition 

proceeding, ,t was no longer open to the 

defendant lo set up his alleged right 

o occupancy The Court decreed fbe 

claim. The decree of that Court has been 

affirmed by a learned Judge of this Court 

m second appeal and the present appeal 

a. te "" "">«• 

It is contended before us on his behalf that 
no appea lay to the District Judge. Although 

e himself raised tne plea that the Rsvenue 
Court had no lurisdiotion, he urges that this 
was a fuhle plea, that in reality there 

“u q T 8t ‘ 0n ° f Jurisdiction which 

could be decided by the Court of first 

instance and that consequently no anl 

lay to the District Judge Three cases 

have been cited to us. The first in point 

of time is the oase of Deo Narain Vinnh 
V Sula Baksh Singh (1 ). In tha j S J 

t was observed by the learned Judges 
that it would be reducing matters to an fb 
solute absurdity to hold that the defend 
ants in a revenue suit could, by formally 
raising an absolutely untenable pl ei "f 

jurisdiction take every case from the 
Revenue Court to the Civil Court ” i ! 
the le*rn<d Jndges held that A ° L 

Plea of jurisdio’ ion was raised whichTuld 
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(1) 47 lad. Cas. 89J, 40 A. 177; 16 A. L. J, 690 


lie tn th n b ! ra ‘ Sed ’ 80 appeal did oot 
not fnl. - U ' Str '°‘ Jad * 8 - T1 »'s view was 

not followed in the case of Damodar Da, 
V. .Maoo Singh (2). The third oase which 

k r referred is ‘be oase of 
j Singh v. Ewai Singh (3) No 

doubt section 177 (/) 0 f the Agra Tenancy 

Act provides that an appeal lies to the 

istriot Judge where a question of jurisdic 

‘•on has been decided by the Court of 

8t”ollv n ? T 6 '. l£ thi9 Provision were 
strictly followed an absurdity would arise 

Deo T 0aS8 o- a i ° b39rVed in th8 0180 ° f 
tn ST" r S ‘ nah V ' Sitl * Bak,K Sin <> h (0 

‘0 w hl0h l haye referr / d ^ 

'y may seleot his own forum of appeal 
by raismg a plea which ooa , d nev0r h 

whTch ra ' ’ 4 at ' my opinion, the view 
which was adopted by my brother Piggott 

the oase of Umrai Singh v. Ewa, Singh 

in a rtft” 38 t “ e t0 fc ^ G r,8 ^ fc or ‘terion 
n a oase of this kind. He observed in 

Patent T? ! M ’ h W " affirmed in betters 

the “ nit ‘ " here * her0 plea “that 

b y a 'u 9 r0D<fbt was not oognizable 
by a Revenue Court, that is to say, that 

p “to h ( all T t,0n9 made in the 
plaint to be true, the Assistant Collector 

plaint ” *i ar,Sd , 1 j t,on to entertain that 

tion wh h W °“ ld n0 ‘ be a plea of Jnrisdic 
t on wh oh was a mere futile and nominal 

suet a n. " , Pr ° P r Plea t0 ra,8e - Where 
such a plea has been raised and decided, 

an appeal lies from the decision of the 

Revenue Court to the District Judge 

Z J H C °i 177 (/) ■ tn the present oase 

above ik?"* ra ' 9ed the p,8a a8 stated 
in n,’ ? . n P°p the allegations contained 

n the plaint the suit was not one of 

Court T? 00gD, : zab| e by a Revenue 
ti-»n '-U e 6 ^ Qeat,on whether aoder seo- 

ant ^mc 6 , Teaan0y Aot ‘be defend- 
oonld U h 8 ^j 0raec * to be a tenant and 
d p oae ^ * or ejeotment in the 

and f? 0 f )art Wa3 a debatable question 
i^ ^ 6r ^| GrG ' ^ b e n the defendant raised 

in i at upon fc be allegations nude 

u P *D nt oa9e was Dofc oognizable 

i , ' ®. Conrt, he raised a 

. an .* 70 Pl 0a iarisdiofcion and 

• a p ea whioh oonld never be advanced 
rioas y. Jf the oase had been finally 

(3) 4Q i a 5* S a9< 2 7; 16 L- J- 319. 

J -19 Ind.^Cas. 732j 41 A. 270, 17 A* L. J. 189. 
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decided in favour of the plaintiff, the 
defendant’s appeal would have lain in the 
Court of the Distriot Judge. As the plea 
was overruled and in the end the suit 
was dismissed by the Court of first in- 
stanoe, the plaintiff was entitled to prefer 
his appeal to the Court of the Distriot 
Judge. I think the learned Judge of this 
Court has rightly held that the appeal 
lay to the lower Appellate Court. The 
plea to the oontrary now put forward 
does not oome with gool graos from the 
defendant, who himself raised the plea of 
jurisdiction. 

There have been some arguments ad¬ 
dressed to us upon the merits of the 
oaso. On the merits I see no reason to 
differ from the view taken by the learned 
Judge of ihis Court. The defendant was 
a party to the partition proceedings in 
his character as a oo-sharer. If he claimed 
the lands now in suit as lands in res¬ 
pect of whioh he had the rights of au 
oooupanoy tenant, he ought to have put 
forward that claim at a proper stage of 
the partition proceedings. Not having done 
so and the parti:ion proceedings having been 
completed, it is too late for him now to 
ooDtend that he has iight9 of oooupanoy 
as a tenant in respect of these lands and 
that he still possesses those rights The 
lands were treated in the partition pro¬ 
ceedings as his khudkasht lands It may 
be that they were so treated through a 
mistake, but the fact remains that the 
partition took place on the basis that the 
lands were his khudkcsht lands. If they 
are burdened by his alleged rights of 
oooupanoy, the effeot will be to diminish 
the value of the share whioh ha 9 been 
allotted to the plaintiff and to that extent 
to annul the effeot of the partition. 
This cannot be done after the partition 
proceedings have been completed and con¬ 
firmed. The learned Judge of the lower 
Appellate Court was, in my opinion, wrong 
in saying that the defendant was *‘equit- 
ably estopped” from raising the plea. 
J-he defendant, in my opiniou, is concluded 
by the partition proceedings and is not 
entitled to go behind those proceedings 

in this suit. I would dismiss ths appeal 
with costs. 

J.—I am also of opinim for 
the reasons givsn by my learned brother 


Mr. Justice Banerji that this appaal 
should fail. I would, therefore, dismiss it 
wi r h costs. 

1 iggoit, J. — I am of the same opinion. 
I only take it upon myself (o add a 
fe v words beoau^e I was principally 
concerned in the decision in Umuii Sin,h 
V. Etvaz Smgh (•>), which lias been re¬ 
lied upon as if it were an authority in 
favour of the appellant. At the time 
when I pronounced that decision, neither 
of the other two oases <o whioh we have 
been referred, namely, Deo Karain Singh v. 
Sithi Baksh Singh fl) and Dumudar Dos 
v. Jhaoo Singh (2), had yet been reported. 
I referred to the former of the two as 
an unreported case, and my principal 
reason for adding these remarks at this 
stage in the present case is, i think, that 
I made a mistake in doing so. My ratio 
decidendi in Umrai Singh v. Ewaz Singh 
(3), whioh was apparently acoepted by 
the learned Judges before whom the case 
oame in appeal, was really different from 
that in Deo Narain Singh v Si/1a Baksh 
Singh (l). The question, as I look at 
it, and as I still regml it, is one of 
interpreting the words ‘a question of 
jurisdiction” in section 17 7 (f) of the Agra 
Tenancy Aot. I take those words to mean 
a plea by the defendant to the effeot 
that, on the faots alleged by the plaintiff 
himself, the suit is not one whioh a 
Revenue Court has jurisdiction to enter¬ 
tain. Obviously it is open to a defend¬ 
ant to deny the facts alleged in the 
plaint, to set up a different state of faots 
and to plead that upon faots alleged by 
himself, the Revenue Court oould not law¬ 
fully eject him or grant the plaintiff 
whatever other relief the plaintiff was 
seeking from that Court This, however, is 
not, in my opinion, a plea of jurisdiotiou 
within the meaning of the sub-section 
above referred to. It is merely an asser¬ 
tion of the legal consequences whioh 

would follow upon the Court’s affirming 
oertain pleas of faot set up by the de¬ 
fendant It is so far from being a plei 
of jurisdiction that it presupposes the 
jurisdiction of thp Court before whioh the 
said plea is raised to determine whioh 
set of faots is oorreot, that alleged by 
the plaintiff or that alleged by the de¬ 
fendant. A plea of jurisdiction, properly so 
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called, is a plea (hat the facts as stated 
by the plaintiff himself are such that the 
Coart before which the plaint is brought 
has no jurisdiction to entertain it, or to 
grant the relief therein sought. The 
other two oases of this Court, namely, 
Damodar Das v. Jhaoo Singh (2) and 
Deo Narain Singh v. Sitla Baksh Singh 
(I) are to a large extent in conflict, 
and I think sufficient to say that l should 
prefer, if the oase were one whioh re¬ 
quired the point to be determined, to 
follow the deoision in Damodar Das v. 
Jhaoo Singh (2>. It is suggested that, 
unless the view taken in Deo Sarain Singh 
v. Sitla Baksh Singh (1) be affirmed, 
it will always be open t) any defendant 
in a suit brought in a Revenue Court, 
and exclusively cognizable by such Court, 
to invoke the appellate jurisdiction of 
the District Judge b/ entering a purely 
formal, and on the fice of it unsustain¬ 
able, plea, to the effeot that the plaint 
as Bled is not cognizable by the Revenue 
Court. With regard to this I think it 
sufficient to remark that, on the one 
band, we are bound to enforoe the law 
as we find it and to interpret, the words 
of section 17 7 (f) to the best of our 
ability, according to their plain moaning. 
On the other hand, I think the danger 
suggested will be found to have very 
little existence in aotual praotioe. It is 
not as a rule the defendant in a suit before 
the Revenue Courts who wishes to go 
out of his way to get that suit brought 
before a Civil Court in appeal. Oo the 
other matters whioh have been argued 
before us I have nothing to add to the 
judgment r.f Mi. Justice Banerji. I also 
would dismiss the appeal with costs. 

By the CoUfvT.— The order of the Court 
is that the appeal be dismissed with costs. 

Appeal dismissed. 
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MADRAS HIGH COURT. ' 
Second Civil Appeal No. 832 ok 1918, 

April 2. 1919. 

Present:— Justice Sir William Alying, Kt., 
and Mr Justioe Napier. 

PERIYA GO UN DAN— Plaintiff_ 

Appellant 


versus 

KUPPA GOUNDAN-Defendant— 

Responi ent. 

Malicious prosecution-Prosecution by Police on 
information supphedby defendant-informant , liability 
of—Damages, suit for. v 


PnWn» ere V. UP °- a reP ° rt 8 yilIa S 0 Munsif, ‘to 
aft0r . mves tigatiOD, launch a prosecution 
° fc certain persons, and it turns out that the 
communication to the Munsif was false and the 
persons are acquitted, the person who made the 

! S P ’ att - h ° Instanco of the persons pro- 

prosecutidn “'if aCt, ° n f ° r f,ama S es for malicious 
prosecution. It is no answer to such a suit, and 

\ °uId make no difference to the defendant's liability 

for damages that the prosecution was instituted 

and conducted by the Police, as the person primarily 

fuSp 1 fl f °f the prosecution is the person who 
furnished the false information, [p. 783, col. 2.J 


Second appeal against the decree of the 

* inlo C ° Urt ’ Sa,em ’ in Appeal Suit No. 3 
of 1919, preferred against the decree of the 

o°- Urt the Di9triofc Munsif, Salem, in 
Original Suit No. 887 of 1915. 

FACTS appear from the judgment. 

Mr 8. N. Ramachandra Aigar, for the 
Appellant—The lower Appellate Court erred 
id holding that the defendant was not 
liable because the prosecution was conducted 
by the Police. He gave the first informa¬ 
tion to the Village MuDsif, who submitted 
a report. The Police acted on the report 
and prosecuted the accused. It is the false 
information that formed the basis of the 
woe thing, and the fact that the proseou- 
tion was launched through the medium of 
the Village Headman does not affect the 
defendant’s liability. There are several 
modes of launching a complaint and if 
malice could be imputed to the informant 
and also absenoe of reasonable and probable 
cause, there is no reason why be should 
escape liability in damages. See the Privy 
Ljounoil ruling in Gaga Prasad v. Bhagat 
Singh (l). In Sessions Judge of Tinnevelly 


20 A. 525; 10 Bom. L. R. 108C; 4 M. L. T. 204; 
IS 41. L. J. 394; 5 A. L. J. 665; 14 Bor. L. B. 318; 11 

?oi7' /pV c * L * J * 3375 36 L A - 189; 12 °- w ’ y - 
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Division v. Sivan Chetty (2) the Full Benoh 
held that a false information to the Village 
Headman rendered the informant amenable 
to a proseoution under 6eotion 211, Indian 
Penal Code. It would be anomalous if an 
aotion for damages oould not be sustained 
on the eame faots. 

Mr. 0. Sreenivasa Aiyangar , for the Re¬ 
spondent.—The proseoution was launched and 
oonduoted by the Polioe aotively. The 
Police made a sifting enquiry aud launched 
the prosecution because they were satisfied 
that there was a prima facie case. The infor¬ 
mation, whatever it was, was aoted on by the 
Polioe. The Polioe and not the defendant 
was the prosecutor. See Narasinga Rote v. 
Muthaya Pillai (3). 

JUDGMENT.—Appellant sued respond¬ 
ent for damages for malioious proseoution. 
He got a deoree for Rs. ICO in the Mun- 
sif’s Court. The Distriot Judge set it aside, 
on the ground that respondent oruld not 
be said to have prosecuted appellant, be¬ 
cause he only made a report to the Village 
Munsif as a result of which the Polioe, 
after investigation, launched and omlucted 
a proseoution for theft against appellant 
and his father. The authority relitd on is 
the ruling of this Court in Narasinga Row 
V. Muthaya Pillai (3). 

Any person desirous of setting the 
oriminal law in motion against another in 
respeot of an aot amounting to a oognizable 
offenoe can do so in ihree ways : — 

1. He can present a oomplaint to a 
Magistrate having jurisdiction, who will 
thereupon take aotion under Chapter XVII, 
Criminal Procedure Code. 

2. He may give information to an officer 
in oharge of a Polioe elation, who will 
take aotion under Chapter XIV, Criminal 
Procedure Code. 

3. He may (in the oaso of all non-bailable 
and certain other offenoes) give informa¬ 
tion to the Headman of his village, who 
is bound under seotion 45, Criminal Proce¬ 
dure Code, to forthwith communicate the 
information to the nearest Magistrate, and 
to the officer in oharge of the nearest Polioe 
station. It then becomes the duty of the 
Police Officer to investigate the oase as 
laid down in Chapter XIV. 

( 2 J l Ind. Cas. 187; 32 M. 238; 5 M. L. T. 269 
(P-B.j, 9Cr. L. J. 170. 

(3) 20 M. 362; 12 M. L. J. 389. 


Method (3) in faot only differs from method 
(2) in that the \ lllage Headman, being the 
offioer presumably most accessible to the 
person giving information, is made the 
obannel of communication to the Police 
Offioer. It was ti e method adopted in the 
present oa?e, and, as the Distriot Judge 
himself reoognizes, the faot that this in¬ 
direct method of communication with the 
Police was resorted to makes no difference 
in the defendant’s liability for damages. 
1 he ooutentijn is that whenever the prose¬ 
oution in Court is instituted on a Polioe 
report under section 173, Criminal Procedure 
Code, the person who furnished the original 
information to the Police, whether direotly 
or through the Village Headman, is not 
responsible for the aot of the Polhe and 
oanr.ot be sued for da mage 9 for malioious 
proseo rtion. 

This oer.'ainly seems to me to be the mean¬ 
ing cf the Darned Judges in Narasinga 
Row v. Muthaya Filial (3), but with all 
respeot, I am unable to agree. If it be 
oonoeded that a person is liable for damages 
in respeot of a proseoution on the ground 
that it was instituted on maliciously false 
information communicated by him to the 
Court in the shape of a oomplaint under 
seotion 200, Criminal Procedure Code, why 
should he not be equally liable where he 
induces the Police by maliciously false in¬ 
formation to send the oase to the Magis- 
trafe under seotion 107, Criminal Prooedure 
C )de? No doubt it is the duty of the 
Polioe to hold an investigation, as laid down 
in Chapter XIV, before sending the case 
to the Magistrate with a view to verifying 
as far as possible the truth of the informa¬ 
tion furnished to them. But a similar duty 
is cist on the Magistrate receiving a oom¬ 
plaint; he must examine the complainant on 
oath (seotion 200) and if not satisfied of 
the truth of the complaint, he may hold 
or direot a preliminary enquiry (section 
202), and he only takes aotion against the 
aooused person by the issue of process under 
section 204, Criminal Prooedure Code, if he 
is of opinion that there is sufficient ground 
for proceeding. The faot that some offioer, 
whether Policeman or Magistrate, has to 
form an opinion on the apparent truth of 
the informant’s information before the pro¬ 
seoution proceeds is no more reason in the 
one oase than in the other for exonerating 
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the inf irmint fr^m liability for what 
foil )wi. Ic is in each one his false 

information, oat of which the prosecution 
arises; aof it makes no difference whather the 
porson 1 j d astray in the first instanoe is 
the Police Officer or the Magistrate. Toe 
Polma or, as the form usually runs, the 
King-Emperor may be the nominal prose- 
outor: but the person primarily responsible 
for the prosecution is the person who furnish¬ 
ed the false informatioi 01 whioh the 
Poli 30 aot. Qii facit per nlinm facit per 

se." The true principles on whioh respon- 
sibility for tha prosecution should ba fixed 
ara hid down by their Lordships of the 
Privy C iunoil in Qayz Prasad v. Bhagat 
Singh (l). They are at pains to make 
it dear that it is not enough to say 
(as the learnei District Judga has in efFaot 
said here) that the pro.seoution was insti¬ 
tuted and oonduoted by the Police. The 
whole oirou instances of the case must ba 
looked to. 

It is true that their Lordships in their 
judgment referred to the judgment of this 
Court in Narasinga Row v . Xliithaya Pillai 
(3), and add : 

The prinoiple here Did down is sound 
enough, if properly understood, and its 
applioation to the partioular oase was no 
doubt justified; but in the opinion of their 
Lordships it is not of universal applica¬ 
tion.” 

I oannot understand this as meaning 
that their Lordships considered the foots 
of that oase and endorsed this Court’s 
decision on them as oorreot. To do so 
would, as it seems to me and if I under- 
stand this Court’s decision aright, run 
counter to all the rest of their Lordship^’ 
judgmant. The language suggests to ma 
that they deemed it unnecessary to oonsider 
the oorreotness of the deoieion in that 
partioular oase: Rather they wished to point 
out that, while it might be oorreot, it was 
based on a prinoiple whioh was not to be 
universally applied. If, as I presume, they 
had only the report in the Indian Law Reports 
series before them, they may well have 
been misled. The latter is very incomplete, 
and contains nothing to suggest that any 
of the Courts whioh dealt with the oase 
found the prosecution to be, as a fact 
malicious. It reoites that the District 
Munsif found that it was not: bat it fails 


to state (what we have ascertained from 
the original reoord) that the Sub-Judge, who 
was the final Judge of faot, found "that 
the proseoution of the plaintiff by the 1st 
defendant was malicious and without reason¬ 
able and probable cause.” With all 
respeot I do not think their Lordships 
realised that the Bench of this Court had 
in effect held that even if the information 
to the Polioe was malioiously false, the 
plaintiffs^ suit for damages could not 
sucoeed, simply because the oa=e having 
been taken up on a Polic j report (section 
190 (1) (6), Criminal Procedure Code) the 
olioe, and not defendant, must be regarded 
as the prosecutor. 

From suoh a proposition whioh is dearly 
oontrary to the views expressed in the rest 
of their Lordships’ judgment, I must respect¬ 
fully dissent. 

It is not inappropriate in this connection 
to draw attention to the view taken by 
this Court as to the applicability of section 
211, Indian Penal Code, to oases suoh as 
the present one. The matter is fully dis- 
cussed by a Full Benob in Sessions 
Judge of Tinnevelly Division v. Sivan Ghetty 
(2) and according to the opinion of the 
majority the action of the defendant in this 
case, provided the information given by 
him to the Village Headman was malioiously 
false, would render him liable to 
proseoution for an offence under section 
211, Indian Penal Code. It would be a 
curious anomaly if an aotion for damages 

against him oould not be sustained on the 
same facts. 

I wculd sec aside the decree of the 
District Judge, and direct him to restore 
the appeal to file and dispose of it in the 
Bght of the above remarks. Co 9 ts in this 
Court to be oosts in the oause. 


m. c. p. 


Appeal allowed • 
Case remanded. 
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ALLAHAB 4D HIGH COURT. 

Cri jiinan Revision No. 2-5: of 1919. 

Jane 23, 19.9. 

Present: —Mr. Jasbioe Piggott. 

MANNUA and another—Applicants 

t ersus 

EMPEROR —Opposite Party. 

U. P. Municipalities Act (II of 191BJ, ss. 298 (G\ 
318,321 — Bye-laws relating to dangerous and offensive 
trades — License, whether can be refused arbitrarily — 
Remedy of person aggrieved — Injunction, suit for, 
whether maintainable—Jurisdiction of Civil Courts. 

i A Municipal Board would not be justified in 
refusing to grant a license properly applied for, 
under the bye-laws relating to dangerous and 
offensive trades, not on any grounds of public safety, 
health or public convenience, but merely in order to 
secure an advantage to itself in a dispute about a 
question of title with another person, [p. 787, col I.J 

Under the U. P. Municipalities Act of 19lb the 
jurisdiction of the Civil Courts is limited by the 
provisions of sections 318 and 32 1 of tho Act. 
Under these sections the only remedy of a person 
who considers himself aggrieved by a bye-law made 
under section 29S t G ) of the Act is by way of 
appeal to tho higher authority referred to in section 
3l8of the Act, but it is by no menus equally clear 
that a suit would not lie for an injunction to compel 
a Municipal Board to grant the plaintiff a license 
for carrying on a particular trade upon a particular 
spot, provided always that the plaintiff was prepared 
to take out the license subject to all tho con¬ 
ditions proscribed by the bye-laws and could satisfy 
tho Court that the Municipal Board had refused him 
the license for reasons wholly unconnected with the 
public health, safety or convenience, [p. 787, col. 2.] 

Criminal revision from an order of the 
Joint Magistrate, Cawnpore, dated the 1st 
Maroh 1919. 

Messrs. 0. W. billon and Kailash Nath 
Katju, for the Applicants. 

The Assistant Government Advooate, for 
the Crown. 

JUDGMENT.—The applicants in thisoase 
are Musammat Batasu, also called Musammat 
Diptian, and her sou Mannua, Ganga 
Putras by caste, residents of Cawnpur. They 
were proseouted under the provisions of the 
United Provinces Municipal Aot for keeping a 
oertain plot of ground as a place for the 
storing of wood, without having obtained 
a license for so doing from the Municipal 
Board. Now it is not denied that the 
Municipal Board of Cawnpur has made bye¬ 
laws under section 298 of the aforesaid 
Aot, whioh bye-laws contain amongst other 
prohibitions a prohibition against any land 
within Municipal limits being used for the 

50 


storage of wood, exoept under a license 
granted by the Board and suhjeot to the 
provisions of such license. The record before 
me shows that Mannua on behalf of himself and 
his mother admitted that they held no license 
for storing wood at the spot in question. 
He even admitted that they had not, up 
to the date on which he made his state¬ 
ment in Court, presented to the Municipal 
Board any formal application for a license. 
He said he had asked an Inspector in the 
servio6 of the Municipal Board verbally 
for a license and had been told by the 
Inspector that he oould not get one. At 
his trial he presented a petition to the Joint 
Magistrate before whom he was being tried, 
addressing the said Magishate in his capacity 
of a member of the Municipal Board of 
Cawnpur, asking that he might be granted 
a license. On this state of facts, and 
.apart from all other considerations, it is 
sufficiently obvious that Musammat Batasu 
and Mannaa have committed at least a 
technical breaoh of a bye-law lawfully made 
by the Municipal Board of Casvnpur mid 
are liable to punishment This, however, 
does not quite conolude the matter. The 
sentenoe imposed by the trying Magistrate 
has been a fine of Rs. 50 on each of tho 
two accused persons. This is praotioally 
the maximum penalty prescribed by the 
Municipal bye law for a first oonviotion in 
respeot of an offence of this sort, the fine 
imposed being nontheless the maximum fine 
of Rs. 100 beoauee it has been apportioned 
in equal shares between the tv o keepers of the 
timberyard. Now it has been represented 
to me on behalf of Musammat Batasu and 
Mannua that the sentence imposed is in 
any oase excessive and that, in view of 
the oiroumstanoes of the oase as a whole, 
the Joint Magistrate should, even if he felt 
himself compelled to oonviot cf a technical 
offence, have marked his sense of the 
equities of the oase by imposing a merely 
nominal penalty. Now that the oase has 
come before me in revision, I consider it 
incumbent on me to look into the matter 
from this point of view. The dispute 
between the applicants and the Municipal 
Board of Cawnpur goes back to the year 
1914. It appears that in that year the 
Municipal Board oame to the conclusion 
that the land cn whioh the applicants were 
then and are now keeping a timberyard waa 
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Nazul land which could only be occupied 
on a lease or lioense granted by the Muni- 
oipal Board. They took proceedings against 
these applicants for keeping a timberyard 
on Nazal land without the permission of 
the Board. The applicants replied that the 
land in question was not Nazul land and 
that in any case it had been in the ex- 
elusive occupation for the purpose of a 
timbaryard of the applicants and their 
predeoessors-in title for a period of more 
than fifty years. As a matter of fact the 
dispute in that oase does not seem to have 
been direoted specially to the question of 
a::7 stock of timber on the land in question, 
but rather to the question of a hut 
alleged to exist upon the said site. The 
Court trying the oase came to the oonolu- 
sion that the Municipal Board was not 
entitled to maintain such a prosecution with- 
out first instituting a suit in the Civil 
Court and obtaining an adjudication on the 
question of disputed title to the land itself, 
towards the end of the year 191c the 
question of the use of the land in suit by 
these applicants seems to nave come up 
onoe more before the Municipal Board, and 
a resolution was passed the terms of which 
have been laid before me. The Board 
resolved that the lease of Nazul land granted 
to Musammat Batasu and Manuua should be 
cancelled and that no lioense should be 
given them for storing wood on the land 
in question. The present prosecution has 
followed naturally on the passing of this 
resolution The applicants contend that the 
Municipal Board is not within its legal 
rights in refusing to grant them a lioense. 

I heir oase is that the bye-law under which 
they have been proseouted forms part of a 
series of byelaws dealing with dangerous 
and offensive trades, the objeot of which is 

the prevention 

of nuisances. It is contended on their 
behalf that these bye-laws must be inter- 
preted as a whole, and that, being so in- 
terpreted, they warrant the oonolusion 
that the Municipal Board is under an 
obligation to grant a lioense under the 
said bye laws upon any properly framed 
applicatmn provided only they are satisfied 
that the trade in question can be carried 
on in the land for which license is sought 
without danger or injury to the public and 
that the person applying for a license is pre- 
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pared to abide by all the prescribed conditions. 
1 am asked to hold that if the present 
oase be judged by these tests, the decision 

favour of the applicants 
that the Municipal Board had no right to 

pass a resolution refusing to give them a 
•cense and that it is within the power of 
this Court to set aside a oonviotion, if it 
i8 satisfied that there has been a misuse 
or the powers conferred upon the Municipal 
Board by the Aot which regulates and defines 
its powers. In this oonneotion I have been 
referred to the case of Emperor w . BaLishan 
U; in which a learned Judge of this Court, 
in dealing with a oonviotion under the 
former Municipalities Aot of 19C0, went info 
the question of the reasonableness of a 
particular bye law and set aside the convic¬ 
tion upon a finding that the hye law in 
question was not reasonable and that its 
passing amounted to an abuse of power on 
the part of the Municipal Board. This 
decision oannot govern the oase now before 
me in its entirety. The bye-law which 

the applicants have contravened is in itself 

a very reasonable and proper one, aod the 
applicants were technically in the wrong 
when they came before the Joint Magistrate’s 
Ocurt, because they had made no formal 
application to the Municipal Board for the 
grant of a license. I am still of opinion 
that, inspite of the Board’s resolution of the 
" Uth of November 1918, it is inoumbsnt 
upon these applicants, unless they eleot to 
submit to the orders of the Board and 
to remove their stock of wood from the site 
in question, to present through the proper 
channel a formal application for a lioense 
0 6 * anioipal Board. Whatever resolution 

may have been passed by the said Board 
at a previous meeting upon an ex parte 
statement of the facts, it does no follow 
that a license would necessarily be refused 
after the applicants had laid their oase 
^ y efore the Board. I am bound to 
observe, however, that the position of the 
oard in this matter is a peculiar one. 
iey are olaiming the site itself as against 
Musammat Batasu and Mannua. On the 
materials at present available to me I do 
not profess to understand the reference in 
the Board’s resolution of November 20:b, 
191b, to the cancellation of a lease said to 
be held by Mannua and his mother for 
(1) 24 A. 439; A. W. N. (1902) 117. 
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the use of this laud. For ought I know 
the Munioipal Board may have been 
in possession of indisputable evidence that 
these applicants hold the land in suit as 
their lessees. In any case the papers before 
me show that the land in suit is olaimed as 
Nazul land on behalf of the Munioipal Board 
and that this claim is being resisted by Musam • 
mot Batasu and Mannua. The question is 
whether the Munioipal Board is aoting within 
its lawful rights in using its power of with¬ 
holding a license so as to put pressure upon 
these applicants and compel them to vacate 
the disputed site, without the question of 
title being brought for determination before 
a competent Court. On the faots now be¬ 
fore me I hesitate about pronouncing a 
final opinion on this point. The Munici¬ 
pal Board may have adequate reasons 
for taking up the position that they would 
only be stultifying themselves, and making 
an admission whioh would be used against 
them in any subsequent civil litigation, if 
they were to grant these persons a lioense 
for storing wood on this particular site. 
I will not go further than to say that 
m my opinion the question would be one 
for oareful consideration by the Munioipal 
Board in the event of the matter coming be¬ 
fore them upon a regular and formal applica¬ 
tion for a lioense made by Musammat 

Batasu or Mannua or both. I so far 
agree with the main argument whioh has 
been pressed upon me in support of this 
application that I think it is correct to 

say that the bye-laws on the subject of 
dangerous and offensive trades must be 
considered as a whole, and that a Munici¬ 
pal Board will be straining its authority 
if it refuses a lioense, properly applied for 
under any of these bye laws, not on any 
grounds of public safety, health or con¬ 

venience, but merely in order to secure an 
advantage to itself in a dispute about a 
question of title with another person. The 
jurisdiction of this Court to interfere on the 
criminal side has been sufficiently illustrat¬ 
or by the ruling whioh I have already 

referred to. It is beyond question also 

that, under the former Munioipal Act, a 
suit would be maintainable for an injunc¬ 
tion restraining a Munioipal Board from 
interfering with the plaintiff’s lawful exer- 
0180 his right to carry on a certain 
trade or employment upon a particular site, 


to the possession of whioh the said plaintiff 
had a dear title. Under the United Pro¬ 
vinces Municipalities Act No. II of 1916 the 
jurisdiction of the Civil Courts is limited 
by the provisions of sections 318 and 321 
of the said Act. I have no doubt that 
under these sections the only remedy of a 
person who considered himself aggrieved 
by a bye law made under section 29 i of 
the Act, heading G (whioh is the heading 
dealing with offensive and dangerous trades), 
would be by way of appeal to the higher 
authority referred to in seotion 318. Bat 
it is by no means equally dear that a suit 
would not lie for an injunction to compel 
a Munioipal Board to grant the plaintiff a 
lioense for oarrying on a particular trade 
upon a particular spot, provided always 
that the plaintiff was prepared to takeout 
the lioense subject to all the conditions 
prescribed by the bye laws and could satisfy 
the Court that the Munioipal Board had 
refused him the lioense for reasons wholly 
unconnected with the publio health, safety 
or convenience. I do not think I oan pro¬ 
fitably say anything further about this 
case as it stands. I reduoe the sentence 

imposed upon Musammat Bitasu and Mannua 
to one of a fine of Rs. 10 against the 
two of them or Rs. 5 eaoh. The balanoe of 
the fine, if paid, will be refunded to the 
applicants. I leave it to the parties con¬ 
cerned to reoonsider their position in the 
light of such remarks as I have thought it 
expedient to make. If the matter should 
unhappily come before this Court again, the 
point for consideration will undoubtedly 
be, whioh of the two parties has honestly 
and in good faith endeavoured to put itself 
in the right I must not be understood 
for a moment to have laid down that these 
applicants are entitled to persist in their 
present attitude of contumacious resistance 
to the Munioipal bye laws. They are bound 
either to submit to those bye-laws or to 
take proper steps to bring the matter in 
dispute between themselves and the Munici¬ 
pal Board to the adjudication of a compe¬ 
tent authority; and the first step whioh they 
must take, I have no doubt, is the pre¬ 
sentation, through the proper channel, of a 
regular and formal application for a lioense 
for the storage of wood in the site in ques¬ 
tion. 

Sentence reduced , 
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SUNDERAEAI V. KISHORE SINGH. 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 26-1 of 1918. 

March 27, 1919. 

Present :—Sir Henry Drake-Broekman, 

Kt., J. C. 

Ram SL NDERAB Al—■ Applic»nt 

V6TSUS 

KIbHORE SINGH and others_ 

Non-Appi/cants. 

Criminal Procedure Code (Act V of 183SJ, *. 430 — 
Revision -High Court, power of interference of— 
Acquittal, whether can be set aside at instance of private 
prosecutor—Offence, personal—Defamation 

Although, as a general rule, it is inexpedient to 
interfere in revision at the instance of a private 

x ^. I _ _ _ ^ | j • - ^ _ by a competent 

tribunal, yet, section 439 of the Criminal Procedure 

Code undoubtedly confers power on the High Court 

to set aside an order of acquittal at the instance 

of a private prosecutor, especially in a cse of 

defama ion where the offence is of so essentially 

personal a character that the Local Government 

[ V p OU 789, e col 0 “.] g t0 appeal fro,n an acquittal. 

Application for revision of the order of the 
Distriot Magistrate, Saugor. 

Mr. S. Y. Deshmukh , for the Applioant 
Messrs Gupta and G. L. Subhedar, f or 
the INon-Applicants. 

The Hon’ble Mr. G. P. Dick, tor the 

LrowD. 

ORDER.—Rani Sundara, the applioant in 
this case, is the wife of Raja Kishore Singh 
of Hatri. On the 18th April 1918 she com¬ 
plained to a First Class Magistrate that she 
had been defamed by the Raja, his Karinda 
Anup Singh and another person with whom 
we are not now oonoerned, in a petition pre- 

T 6 D u' Stri0t Conrt at Sa °«°r on 

the 30th November 1916. One Fundilal a 

medioal praotitioner, was inoladed in the 

complaint on the ground that he had sworn 

an affidavit in support of the aforesaid peti- 

Exhibitp 6 / 6 ^ 011 ' f of whioh a copy forms 
Exhibit P-l m the Magistrate’s reoord, was 

signed by Anup Singh as the Raja’s Karinda. 

It alleged that the Rani was leading an un- 

ohaste life, had been pregnant for over 5 

months and was believed to be attempting 

abortion. Fundilal’s affidavit stated that 

having seen the Ram thrice in one month he 

found her over 5 months advanoed in 

pregnaney that she admitted being pregnant 

and that she bad been trying to bring about 

» misoarriago. The Distriot Court had on 


- [1919 

the 14th Maroh 1916 passed a deoree award¬ 
ing the Rini an allowance of Rj. 30 per 
month and directing the Raja to put her in 
possession of residential quarters at Patna in 
the Damoh Distriot. The objeot of the 
petition was to obtain an order depriving 
the Rani of this allowanoe. The Distriot 
Judge after full enquiry held that the Rani 
had not been unchaste or pregnant as alleged 
and dismissed the application with oo 9 ts on 
the 17th April 1917. 

Immediately on reoeipt of summons in the 
present oa c e the Riji applied for and obtaioed 
permission to appear by Pleader The only 
ground stated in bis application was that he 
was a very respectable man against whom 
his wife hal laid a frivolous complaint with 
the objeot of dishonouring him. In his order 
the Magistrate dispensed with the personal 
attendance of the Rvja ' for the time being,” 

but his attendance was not enforced at any 
stage of the trial. 

The Rani in her evidence denied that 
Fundilal had over attended her and called 
me witness to speak to her oharaoter. The 
R*ji himself was not examined, but his 
Pleader made a statement on his behalf in the 
course of whioh he alleged that Anup Singh 
had filed the petition in the Distriot Court 
without his knowledge: this statement was 
corroborated by Anup Singh on the latter’s 
examination. Anup Singh alleged that he 
had made enquiries and satisfied himself that 
the Ram was pregnant in November 1916. 
r andilal in reply to the Magistrate’s ques- 
tions deolared that he had felt the Rini’a 
pulse and oaused her to be examined by a 
woman who reporred her to be five or six 
months advanoed in pregnanoy. The Magis- 
trate then charged the Raja and Anup Singh 
with defamation in respeot of the allegations 
in the petition of November 1916 that the 
Ram was leading an unohaste life and was 
said to be over five months pregDant. Fandi- 
lal was charged with making similar allega¬ 
tions in his affidavit and also with stating 
therein that the Rani was attempting to 
bring about a miscarriage. 

All the accused pleaded not guilty. Six 
witnesses were examined for the defence, the 
objeot being to show that Fundilal did 
attend the complainant and cause her to be 
examined by one Musammat Gora, with the 
result that she was bjna frle believed to be 
pregnant. Usv Fundilal’s disoovery came 
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to the knowledge of Anup Singh was not 
explained. 

The Magistrate aoquitted all the aooused, 
holding that the Raja and Anup Singh had 
aoted in good faith on information supplied 
by Fundilal and were proteoted by the ninth 
exception to section 499, Indian Penal Cede. 
Fundilal also was held to have aoted in good 
faith as the result of his visits to the Rani 
and her examination by hlusammat Gora: no 
exception to section 499 was cited as appli¬ 
cable to his oonduot. 

The application for revision of the order 
of aoquittal attacks the order on its merits 
and without reference to the practice of this 
Court in such matters as laid down in Bind a 
Prashad v. Ripusudan (1). The District 
Magistrate, however, has not opposed tie 
application and on behalf of the Crown the 
standing Counsel has submitted that there 
has been a serious miscarriage of justice. 
For the non-applioants on the other hand 
it is urged that there ba9 been no such 
defect or irregularity in the trial as to justify 
interference in revision. 

It may be taken a.s a well-settled view of 
all tbe High Courts that as a general rule 
it is not expedient to interfere in revision at 
the instance of a private person with an 
aoquittal after trial by a competent tribunal 
and that applications for such interference 
should be discouraged on public grounds. The 
praotioe of this Court is in accordance with 
this view. On the other hand section 439, 
Criminal Procedure Code, undoubtedly con¬ 
fers power to set aside an order of acquittal 
at the instanoe of a private proseoutor. And 
defamation is an offence of eo essentially a 
personal character that the Looal Govern¬ 
ment would seldom be willing to appeal from 
an aoquittal under section 477, Criminal Pro¬ 
cedure Code, it is true that in Binda Pi a 
shad v. Ripusudan (1) (above cited) the 
offence in question was defamation, but the 
character of that offence does not appear to 
have been considered and interference was 
reoognised as proper if by reason of any 
irregularity there has been a failure of 
justice. 

In tbe present case the basis of the allega¬ 
tions against the Rani is the existence of 
what is described as a ball in the lower part 
of the abdomen. Alusammat Gora (D. W. 

(1) 1 In*. Cas. 238; 6 N. L. R. 4; 9 Cr. L. J. 211. 


No I") deposed to feeling this ball and basing 
her conclusion as to the Rani’s condition there¬ 
on. The Magistrate appears to have accepted 
this woman’s story on the assumption that 
without the knowledge obtained from Musarn - 
mat Gora the existence of the ball could not 
have been known to the Raja. The Rani 
herself alleged that this lump has existed 
since she was 10 or 15 years old and if this 
is true, the Raja may perfectly well have 
known of if by reason of his position as the 
Rani’s husband. The probability of this 
knowledge having been owed as a foundation 
for the petition of November 1916 has been 
wholly lost sight of. The Magistrate has 
also failed to justify the entire omission from 
the charges against the Raja and Anup Singh 
of any reference to the accusation of attempt¬ 
ed abortion, whioh figures in the charge 
against. Fundilal alone. No attempt was 
made by any of the witnesses for the defence 
to make out that the Rani was endeavouring 
to brirg about a miscarriage; even Gora said 
nothing on this point. The Magistrate, more¬ 
over, made no reference in his judgment 
to oiroumstanoes admitted by Gora, 
whioh indicated that she might have 
been itfluenoed by Fundilal, and it is 
certainly difficult to understand why a 
woman of her position ard character has 
been believed in preference to the Rani 
in a matter olosely affeoting the Rani’s own 

person. 

The oomplainant waited a whole year 
after the failure of the Raja’s application 
to the Distriot Court before preferring her 
complaint, but she was Dot cross-examined 
in respect of this delay at the trial, nor 
did tbe Magistrate make any reference to 
the faot in his judgment. This point will 
doubtless receive attention at the re-trial 
whioh I am about to order. 

The trying Magistrate seems to me to 
have failed altogether to appreciate the 
probabilities of the case and to weigh the 
evidence for tbe defence with the care 
whioh the situation demanded. He also 
omitted to include in tbe charge against the 
Raja and Anup Singh an essential part 
of tbe accusation laid by the oomplainant, 
whioh is prima facie justified by the 
petition and affidavit of 1916. Even so 
far as Fundilal is concerned, the entire 
absence of evidence in support of the allega- 
tion that tbe Rani was attempting to bring 



710 


INDIAN CASES. 


DUNYAPAT v. EMPEROR. 

aboot a miscarriage has been ignored. 
Looking to all these oiroumstanoes I 
consider that the order of acquittal in 
favour of eaoh of the accused should be 
reversed and I hereby set those orders 
aside. The three non-applioants will 
be re-tried by such Magistrate other than 
Me one who acquitted them as the District 

Magistrate may select for the purpose. 

Cage sent back. 
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ALLAHABAD HIGH COURT. 

Criminal Revision No. 272 of 1919 

July 16, 1919. 

Present: — Sir George Knox, Kt., 

Acting Chief Justice. 
DUNYAPAT and others—Applicints 

versus 

p i JJMPEROR- Opposite Party. 

Penal Code (Act XLV of I860J, 379 • Theft- 

Tenantremoving trees belonging to landlord-Custom 

set up by tenant—Burden of proof. 

t J„ h . 0 TT£ d, , te u nanta ° f " villa « e ’ rerao ™<> certain 
trees which had been uprooted in a duststorm The 

trees were he property of the reminder, a„ d the 

accused admitted haying removed them, but alleged 

that under a custom in the village they had the 

right to do so, and p, oduced certain extracts from 

the xvajib-ul.arz in support of their allegation Tl n 

Court held that the removal of the trees amounted 

rccord.°ng e iy: e 6ft ' and COnTiotcd the accused 

Held that the extracts from the tea jib ul.nrz did 
no evidence a custom authorising the removal of 
faben trees by tenants without the consent of the 
landlord: that the accused had failed to prove that 
the removal was not dishonest, and as the remove 
caused loss to the landlord which was wrongful to 

thPlddv 1 r !T on agaiD9t the order of 

the Additional Sessions Judge, Cawnnnm 
dated the 27th February 1919. P ’ 

Messrs. Iqbal Ahmad and Mukhtar Ahmad 
for the Applicants. ’ 

the^rowif Unt G ° VerDm6Dt Ad ™ a <*. ^ 

bv J ^ DG p E d>'~^ COmpIaiDt Was in6tit ated 
by one Pandit Bawa Earn to the effect 

tut on the 20th of J nn , ° dn.t.t! 
swept through the village of Mahotra, with 


the result that nine Mahwaandone mango 
tree were uprooted. In addition to these 
trees uprooted by this duststorm there 
were two old Mahwa trees whioh had 
fallen a year before and were lying on the 
ground The aooused, who are tenants in 

the village Mahotra, removed these uprooted 

rees and the two Mahwa trees whioh had 
fallen the year previous and took posses- 

S d° n -. 0 /j th v em ' The teDants appeared and 
admitted having taken the trees and kept 

them within their possession. The Courts 

below have found that the removal of 

these trees amounted to an offence of theft. 

It has been argued in revision in this Court 

that the act of the tenants was wanting in 

the element of dishonesty whioh is a 

necessary essential of every theft. The 

argument is that the Zemindar has been 

attempting to enforce his rights without 

having reoourse to the Civfl Court. The 

ease ,t ,s said, is for the Civil Courts and 

not for the Criminal Courts. The plea is 

raised that there is a oustom in this village 

whereby tenants can under such oiroum- 

stances remove trees. An extract from the 

tbs of 1S60 and an extract from 

the u-a>,b.ul art of 18b0 were read over to 
me as proving that the custom set up by 
the tenants exists and prevails in this 

v.l age. I do not understand these extracts 

tenanted eTlden0ID « a authorizing 

tenants to remove without the consent of 

nnrcot'Tb ? ° le ,ree ” whioh ba ™ baa " 
uprooted by duslstorms. But I am not 

going to Jay down any finding as to whether 

euch a one tom does or does not exist in the 

village of Mahotra-that is a matter for the 

C,vi Court All I have to consider is 

that k" »'* bB ? hf.*” proved in ,bis <u>ee 
tree 8 d,shoBe8tl y removed certain 

trees. The Courts below have found and 

the tenants have admitted that they did 
remove the trees. It was for them tc prove 
tbat the removal was not dishonest. The 
removal oertainJy caused less to the 
Zemindar whioh was wroogfol lose to him 
aod caused wrorgfnl gain to the accused. 

k\ a<5 ° DSed °® need this 1089 h ? meaDS 

which at the time of employing these mears 

likely to cause it. It may 
. 18 ^ad 801130 intention of, 

y this act, creating as well evidence of a 
custom to remove the trees in their favour. 

9 Ue evidence on the reoerd stards/that 
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loss was wroDgfal loss and the case falls 
within illustration (a) of seotion 378 of the 
Indian Penal Code. I was referred to the 
ease of Bhagwat Satan Misir v. Emperor (1). 
There is no finding in this case that the 
aooused was acting bona fide, on what he 
supposed to be his legal right. 

The sentence of fine does seem to me 
to be severe. I reduce the fine to a fine of 
Rs. 320 or R 9 . 40 on each one of the 
accused. Of this sum, if realised, Rs. 300 
will be given to Pandit Bawa Ram, who 
appears prima facie entitled to the trees 
that were removed. In other respeots the 
sentenoe passed by the Court below will 
stand good. 

Sentence reduced. 

(1) 35 Ind. Cas. 167; 14 A. L. J. 399; 17 Cr. L. J. 
296. 


PUNJAB CHIEF COURT. 

Criminal Appeal No. 811 op 1018 . 

February 7, 1919. 

Present : — Sir Henry Rattigan, Kt , Chief 
Judge, and Mr. Justice Abdul Raoof. 

BAHAL SINGH and another 
—Convicts—Appellants 
versus 

EMPEROR— Respondent. 

Penal Code (Act XLV of 18600, ss. 34,302,325— 
Attack made by two persons — Death caused by one — 
OJfence —Murder—Intention—Grievous hurt. 

Where two persona armed with deadly weapons 
make an attack upon another aud it is proved that 
death was caused by a blow inflictod by only one 
of them, both cannot bo convicted of the offence of 
murder under section 302, read with section 34 of 
the Penal Codo; to make both equally liable for the 
murder it ought to bo established that both of them 
struck the deceased. The one who struck tho blow 
is guilty of murder and the other, who must have 
known that grievous hurt would in all probability 
bo caused, is guilty of having abetted an offence 
under section 32-% read with section 109, of the 
Penal Code. [p. 795, col. 2 ; p. 796, col. 1.] 

Appeal from the order of the Sessions 
Judge, Lahore, dated the 13th November 

1918 . 

Messrs. Morton , Beechey and Nand Lai, for 

the Appellants. 


Mr. Mul Ohand, Public Prosecutor, for 

the ResDondent. 

JUDGMENT. — Four men, namely Bahai 
Singh, Mula Singh, Dhara Singh and 
Fateh Singh, were committed to the Court 
of Session on a charge of murder of one 
Dula Singh under seotion 302, Indian 
Penal Code. The two latter, i. e., Dhara 
Singh and Fateh Singh, were acquitted by 
the learned Sessions Judge, who convicted 
the two first, namely, Bahai Singh and 
Mula Singh, and sentenced them to death. 
Both of them have filed appeals to this 
Court and the case has also come up 
before us under a reference under seotion 
374, Criminal ProoedLre Code, for the 
confirmation of the sentenoe of death passed 
upon them. 

The case as set up on behalf of the pro¬ 
secution was that the families of Mohkam 
Singh and Wir Singh were not on good 
terms. Mohkam Singh had three sons, 
Fateh Singh, Bahai Singh and Mula 
Singh, and a daughter, Musammat Kisso. 
Dhara Singh, the aooused No. 3 in the 
case, is the son of Bahai Singh. Wir 
Singh’s family is represented by Labh Singh, 
Kehr Singh, Sher Singh, Kunden Singh and 
Dula Singh, the five sons of Wir Singh. 
Labh Singh has two sons, Gurdit Singh 
and Ran jit Singh. It is alleged that 
Gurdit Singh entered the houee of Mohkam 
Singh’s family with the objeot of having 
sexual intercourse with Musammat Kisso. 
A complaint was filed against Gurdit 
Singh in the Court of the Tahsildar of 
Chunian under peotion 451, Indian Penal 
Code. There were several adjournments 
of the hearing of this case. One of ihe 
dates fixed for the hearing of this case 
was the 22nd of July 1918, and a day 
previous to thip, t. e., on the 21st of July 
1918, Gurdit Singh along with his father, 
Labh Singh, left the village of their 
residence, namely, Chak No. 24, in order to 
attend the Court of the Tahsildar of 
Chunian. It appears that the other brothers 
of Labh Singh did not reside in this 
village but they had their residences 
elsewhere. On aooount of this feud with 
the family of Mohkam Singh, Labh Singh 
was in constant fear of molestation and 
injury from the members of Mokbam Singh’s 
family. For this reason Dula Singh and 
Kehr Singh, who lived in a village oalled 
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Jamsher, had b^en oallpfl and requested to stay 
with Lahh Singh’s family to be of use 
and help to them. Therefore, they had 
for some time been living in Labh Singh’s 
house. It is stated that when leaving for 
the Court of the Tahsildar of Chunian 
Labh Singh told his wife, Musammat Kishen 
Kaur, to look the door of the compound 
and requested his neighbour, Wadhawa 
Singh, also to look after his family during 
his absence. Labh Singh had left in the 
morning. About midday Kehr Singh went 
out of the house to get fodder. Musammat 
Kishen Kaur was left in the house with 
Dula Singh, who was sleeping on a charpny 
under a shed. At about 2-3 J p.m., it i 8 
stated, Bahai Singh olimbed over the wall 
and came into the oompound of the house 
with a gandasa in his hand. The other 
aroused, Mola Singh, Fatteh Singh and 
Dhara Singh, also came in immediately 
after. Musammat Kishen Kaur oalled out 
to Dula Singh who, having got up from his 
bed, was assailed bv the accused persons 
with gandasas and dangs. Dula Singh was 
kdled on the spot. Musammat Kishen 
Kaur tried to run away but she was 
caught by the accused, Dhara Singh, 
while climbing a ladder and was pulled 
down. She was compelled to hand over 
the key of the oompound to the assailants. 
The door was opened and oertain other 
persons were also admitted into the house 
She was lifted by Indar Singh, one of 
the men who had just been let in, and 
Dhara Singh, who took her out of the 
house, threw her upon a heap of manure, 
tore her olothes and maltreated her. When 
tbe acoused had left the bouse she returned 
to her oompound and found Dula Singh 
lying dead. One Wadhawa Singh was 
seen trying to give Dula Singh some milk 
in order to revive him. He. however, 
left the plaoe when Musammat Kishen Kaur 
re-entered the house naked. Narain Singh 
the Lambardar, oame in and the whole 
story was related to him by Musammat 
Kishen Kaur how the four aoonsed had 
assailed Dula Singh and maltreated her. 

On the return of Kehr Singh to the oom- 
pound and the arrival of Sher Singh 
another brother of Labh Singh, they started 
in the oompany of Narain Singh, the 
Lambardar, to report the matter at the 
Polioe Station Pattoki. The report was 
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made a 8-15 p. m„ on the evening of the 

21st July 1918. It was made by Narain 

oingh alone as his two oompanions, Kehr 

Singh and Sber Singh, had left him in tbe 

way and had gone to look for Labh Singh 

m the village at Bhai Kot, having requested 

Narain Singh not to make any report 

until the arrival of Labh Singh. In the 

report it was stated that Narain Singh 

was sitting under a tahli tree that 

day near the village well. He suddenly 

heard tbe voioe of Dula Singh uttering the 
words mar g ae , mar gae » Upon ^ 

he went to the honse of Dula Singh and 
saw Bahai Singh and Mala Singh, sons of 
Alohkam Smgb, Jat, residents of the village, 
ooming out of the house of Dula Singh. 
Bahai Singh had a Mari in his hand while 
Mola Singh a dan,. When he went inside 
the house, he saw Dula Singh lying murdered 
on the ground and blood oozing out of his 

et . J Kishen Kaur said to him 

that Bahai icmgh and Alula Singh after 

murdering the deceased had taken to 
their heels. He gave as the reason for 
tbe murder the trespass by Gurdit Singh 

w*° ‘ h . e , hoas ® ° f Bahai Singh and 
Mola Singh with the object of committing 
adultery with Musammat Kisso, their 
sister about which a complaint had been 

lodged in the Court of the Tahsildar of 
Cnnman. 

It is to be borne in mind that in this 
repor on y two names were mentioned, 

J 7, 0f L BahaI Sin * h Mola 

u 8n the PoHo * arrived at aboot 
tTfff n h l* Mwmmat Kishen Kanr stated 
that Dula Singh had been killed by tbe 

our aoouse Persons. She, however, reserved 

),pr hu &t * tement tiU alter the retnrn of 
her husband Labh Singh. Narain Singh 

the Lambardar, who had made the report, 

was examined as a witness for tbe pro- 

seou ion in this oase. It appears from his 
statement that he tried to modify his 
previous statement contained in the first 
information report. He admitted having 
seen two men running away from the house 
of Labh bingh. He stated: ‘T saw two 
men running away, one bad a dan, and 
e other had some weapon, it might have 
0en ® gandasa or a chhavi. Something 
8 ° ,n i D &« it migrhfc have b9ea the ferale 
o astiok. I went into the compound. I 
aid not identify eith?r of the two mep 
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1 found Dula Singh lying murdered and 
Musammot Kishen Kaur sitting basile 
him. She told me that he had been 
murdered by Bahai Singh and Mula Singh.” 
He admitted having gone to the thana and 
having reported that a murder had been 
oommitted, but in order to minimise what 
he had reported to the Polioe he stated in 
his deposition: “l do not know what the 
Polioe wrote. I did not have the report 
read out to me. I got no oopy of the 
report given to me.” In his oross exami¬ 
nation he stated that Bahai Singh accused 
had opposed him at the time of his 
appointment as a Lambardar. The Sub* 
Inspeotor, Gobind Sihai, who had taken 
down the first information report, made 
by Narain Singh, Lambardar, in his deposi¬ 
tion stated that lie took down the statement 
made by Narain Singh, that he wrote 

exaotly what he said and that he gave 
him a oopy of the statement. He read out 
the statement to him and ho had acknow¬ 
ledged it to be oorreot. A receipt for the 
oopy was taken from him. Aooording to 
the evidence of the Sub* Inspeotor, the 
brother Kehr Singh also oame to report 
and he reported against the four aooused. 
Having taken down the report, as we 
have mentioned above, the Sub Inspector 
went to the house of Labh Singh and 
arrived there at about midnight. He pre¬ 
pared the statement of injuries, and sent 
the body for post mortem examination with 
Mahna Singh constable. Mtuammut Kishen 
Kaur was examined by him, but she refused 
to give a full statement till the arrival 
of her husband but she did give him the 
names of the four aooused. On the arrival 
of her husband she did make a fuller state¬ 
ment and handed over to the Sub- 
Inspeotor her torn clothes, a dang and a 
padlock. Musummat Kidieu Kaur in her 
statement before the Court of Session stated 
that about 3^ months ago in the afternoon 
Dula Singh was lying on a bed in the 
oompound. She was also in the compound 
working at her spinning wheel a few paces 
distant from Dula Singh. Ranjita and her 
little daughters were playing about. The 
door of the oompound was looked for fear 
of enemies. At that time Bahai Singh 
oame into the oompound followed by the 
other three aocusod. Bahai Singh first 
struok Dula Singn on the head. Aooording 
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to her statement the other three aooused, 
namely, Mula Singh, Eatteh Singh and Dhara 
Singh, also attacked Dula Singh and hit 
him. Eatteh Singh and Mula Singh had 
gandasas. They struok Dula Singh on the 
top of the head. Fatteh Singh and Mula 
S'ngh struok at exaotly the same time and 
in the same plaoe, Dula Singh fell to 
the ground Then Dhara Singh struck 
Dula Singh on the stomach two or three 
times with a dang which he had in his 
hand. Aocording t » this witness three of the 
accused persons had delivered strokes on fhe 
head of the deoea-el before he fell to the 
ground. 

Aooording t) the medio il evidenoa, 
however, it would appear that there was 
only ore incised wound, 5 inches hi, 2 inches, 
found on the head of the deceased and that 
death was stated to have been caused ‘'by 
injury ante mortem, homicidal and with 
some sharp weapon.” Ranjit Singh, son 
of Labh Singh, oorrob >rated the statement 
made by his mother Musammot Kishen 
Kaur. 

Kehr Singh was also examined as a 
witness in this case. He admittedly was 
absent from the oompound of Labh Singh 
at the time of the ooourrenoe but lie tried 
to make out that he came back just in 
time to observe from a distance the four 
aooused persons going to the house of 
Wadhawa Singh. The evidence of this 
man ha-* been altogether discarded by the 
learned Sessions Judge, and for very good 
reasons. Labh Singh also admittedly was 
not present on the day of the ooourrenoe 
and bis evidence was merely formal. The 
learned Sessions Judge, having taken into 
consideration the discrepancies to be found 
between the first information report and 
the statement of Musammot Kishen Kaur 
as to the number and identity of 
the aooused persons, oame to the con¬ 
clusion that it was not fully established 
that Fatteh Singh and Dhara Singh were 
also among the assailants. Upon a review 
of the entire evidence, he, however, 
oame to the oonolusion that the oase 
against Bahai Singh and Mula Singh 
was established beyond any reasonable 
doubt. He found that Mula Singh ad¬ 
mitted that he went into the oompound 
of Labh iSinorh and had a fight with Dula 
Singh in the oourse of wbioh he killed 
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the latter As regards Bahai Singh the 
learned Sessions Jndge found that as 
against him also the oase had been fully 
made out upon the evidence of Kusammat 
Kishen Kaur and Ranj-t Singh. lie pre- 
ferred to rely upon the original statement 

that T^l S ' ngh \ ! he L ^bardar, and held 
^ at Bahai Singhs presence was establish- 

of' rAVq* °l ahbl Set DP on beha,f 

Of Bahai Singh was rejaoted by the 
learned Jndge for very good reasons. 

that h hTV et , “ P by Ma ' a Sin « h was 

that he had struck Dnla Singh in self, 
defence ,n retaliation of an attack made 
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both of them to 
on behalf of 


by I)uk Singh 

was that he was 
it got loose, ran 
house of Labh 
neighing of the 


upon him. His story 
watering his horse when 
away and entered the 
Singh attracted by the 
—. colt in Labh Singh’s 
compound. He followed the horse fnto 
the house and Dula Singh at once sprang 
upon him and hit him on the head with 

L n 6 T 8 “ kahi W”* by, which 
he pioked up and used it in self defence 

when he was being attacked by Dula Singh. 

Ihe two witnesses called in support of 

this defence were disbelieved by the 

learned Sessions Judge for very cogent 
reasons. 8 

Having found that both Bahai Singh 
and Mu'a & h had entered the house, 

the learned Sessions Judge then considered 
the question as to who actually delivered 
the fatal blow wbioh brought about the 

wal^ his opinion ; t 

was established that sev.ral meu, of whom 
Bahai Sinth and MuU Singh were tw-, 

ad invaded the oomponnd of Labh Singh 
armed with gandisas and that they had 
immediately assaulted Dula Singh and 
that one Of their number struok him on 
the head and killed him. He also held 
that it was proved that the oommon in- 
tendon of the assailants was to kill some 
members of this family. He preferred to 
believe the theory that the party of as. 
sailants had oome with the intention of 
killing some one in Labh Singh's family. 
Taking this view of the oase the learned 
Sessions Judge applied seotion 34 read 
with seotion 33, Indian Penal Code, and 

of 8 D ' ha ‘ al1 , were 8 Q i'ty °f the murder 

bolhR a h.' D Q a ' ., thpref ° re ' evicted 
boih Bahai Singh aid Mula Singh under 

seotion o02 ; read with seotion 34, Indian 


Sessions Judge 
fbe presence of 

been established 


Penal Code, and sentenced 
death. 

It has been contended on De nalf of 

made aP ou * * he 0880 ha8 *>‘ been 

made out against them upon the evi- 

dense on the record. On behalf of Bahai 

Smgh ,t was urged that there was no 

o r ne a o 8 th V e' den ° 6 . *° f eStabI '' 8h ,ba ‘ 1)0 "•» 
one of the assailants. Now there can be 

oo doubt that Bahai Singh and Mula 

Smgh were namrd from the very com" 

“TeT; T f heir na ” 08 — mentioned 
Kishen K ' r0port ' *«»»»«« 

St s “ 

Singh had r bad ‘° ld bim ‘bat Dula 

S'V.. wSS , B "»‘ s “' h 

with U,. l.„S 
in the conclusion that 
both the appellants has 
beyond any possible doubt. 

As regards the motive nf fha « j 

r £ sn tvs 

oome tn a a-x ' Dh b,n «b f we have 
oome to a different conclusion from that 

arrived at by the learned Sessions Judge The 

real grievance which Bahai Singh Wamilv 

Singh 8 a8a ' n8t ‘ bp fam“fy of La h 

g seed Zir f St -, Gnr i. dit ^ had d,V 
graced their family by having sexual in. 

tercourse with Mu&ammat Kisso It was 

the‘court w“ Z 7 b8d oompfamed to 

going to t h C b,nk tbat tb0,> °bjeot in 
g ng to the house of Labh Singh was 

to bring about bv retaliation the same 

upon Labh Singh’s family 

family had been sub- 

opinion they intended 

Kishfin tCo ”disgrace Musammat 

No dnnh^ Dr ' ‘ be Wife of Babh Smgh, 

thought > h6y u W6Dt tb0re armed, as they 

opposU on ^d d Dt *° 8Dard a * 8in,t P° 88,b,e 
opposition and danger. We do not think 

!nd WOUld be ioctified in holding 

under these ciroumstanoes that they bad 

all ° f ki,liDg anybody. In 

I probability While attempting to molest 

n^' 8h6n Kaar ‘b^ were 
fi; i, 8 ^ Hula Singh and thereupon Mula 

h' n f 8 ‘ rn °h him with the weapon whieh 

nano d '.i. W j lob oa ‘ ‘be parietal bone aDd 
caused the death. 


-k. u yjyj Li L 

kind of disgraoe 
to which their 
jeoted In our 
simply to insult 
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As regards Mala SiDgh there oan be 
no doubt upon his admission that it 
was he who delivered the fatal stroke. He 
mu^t be taken to have intended to kill the 
man as he must have known the consequences 
of the use of the dangerous weapon with 
whioh he delivered the stroke (seotion 309, 
clause 3, Indian Penal Code). He is, tiie'e 
fore, certainly guilty of the offenoe of murder. 
Hi9 story about the horse and subsequent 
fight with Dala Singh and his plea of self- 
defence cannot be entertained. The story on 
the face of it appears to be absurd. As has 
been 6howD, there is evidenoe, whioh we 
believe, to th6 effeot that the door of the com¬ 
pound was dosed and looked. It was not, 
therefore, possible for the horse or Mula Singh 
to have entered the compound through the 
door. The story of the horse having been 
proved to be false, the plea of self-defeuoe 
based upon it must necessarily fail. 

As regards Bahai Singh, although we be* 
lieve the evidence with regard to his presence, 
we do not think that he can be found guilty 
of tbe offenoe of murder. The act whioh 
oaused the death of Dula Singh has not been 
established against him. According to the 
medioal evidenoe there oan be no doubt that 
only one stroke was delivered and that stroke 
has been found to have been delivered by 
Mula Sirgh. It, therefore, follows that the 
criminal act was not done by Bahai Singh 
and Mula Singh jointly in furtherance of 
their common intention. Seotion 34, Indian 
Penal Code, runs thus:— 

"When a criminal act is done by several 
persons (in furtherance of the common inten¬ 
tion of all), each of such persons is liable for 
that aot in the same manner as if it were 
done by him alone.” 

According to this seotion, in order to make 
both Bahai Singh and Mula Singh equally 
liable for the murder of Dula Singh, it ought 
to have been established that both of them 
struck the deceased. It was so established 
in the two oases of the Allahabad High Court 
relied upon by the learned Pablio Prosecutor. 
In the case of Queen- Empress v. Mahabir Tiwari 
(1) Straohey, C. J., made the following remarks: 

"There oan be no doubt, however, that the 
appellant was one of the persons committing 
the daooity; and the evidenoe shows that, 
upon Gajraj seizing the appellant while the 

* U)21U. ?03; A. W. N. (1899) 70; 9 In«l Dec 
N. a ) 876- 


daooits were engaged in plundering the 
threshing fl >or, all the daooits attacked and 
beat him with lathis, and that the appellant 
similarly joined the rest in so beating him. It is 
thus clear that the attack on Gajraj was 
made by the daooits, including the appellant, 
in furtherance of the common intention 
of all, .and, therefore, each of them was 
liable under seotion 34 of the Code in the 
same manner as if he were the sole assailant.” 

In the oase of Emperor v. Qulub (2) 
the finding wa9 that "abuse followed 

between the parties and thereupon, 

according to the evidenoe for the prosecu¬ 
tion, the three men attaoked Hardial with 
their lathis. Ganga Prasad was also armed 
with a lathi and a regular fight took place 
between two men on one side and three 
on the other.” It was held in that cape 
that ‘ the three aooused were all armed 
with the same class of weapon. They all 

attaoked Hardial.The 

three aooused were moved by a common 
intention. That intention may not have 
been to came death, but in carrying out 
their intention they all uced deadly weapons 
and they must be deemed to have known 
that they were likely to oause death.” 
Upon thi3 finding it was held in that oase 
that seotion 34 applied. Snob is not the 
oa^e here In the case of Emperor v. 
Nirmal Santa Boy (3), Stephen, J., at 
page 10SS* observed as follows :— 
"The second point depei ds on the terms of 
seotion 34. This provides that when a 
criminal aot is done by several persons 
in furtherance of the common intention of 
all, each of such persons is liable for that 
act in the same manner as if it were done 
by him alone. In this oase the killing 
of Nripendra was, according to the evidence, 
done by one person who was not the 
aooused. It wa«, therefore, not done by 
several persons and I do not see how the 
seotion oan apply. The only aot he oan 
be liable for under the seotion is one done 
by several persons of whom he was one, 
*. e., by the man who escaped and himself. 
They may have committed many criminal 
aots together, but they did not both kill 

(z) 47 Ind. Cas 605; <0 A. 686; 16 A. L. J. 73J; 19 
Cr. L. •!. 95**1. 

(3 ♦ 24 Ind. Cas. 340; 41 C. 1072; 18 C. W. N. 723; 
15 Cr L J. 4CO.___ 

♦Pago of 41 C.— Ed. 
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Nnpendra. T ,o different between the acts 
of .he two men is that the one aotually 
killed the Inspector, and the other acoased 
merely attempted to kill him. In order 
to make the aocused liable for murder 
under section .14, it would be necessary to 
say that an offence and an attempt to 
commit it are the same act which- seems 
to me not to be the case.” We entirely 
agree in the view taken by Stephen, ,T„ 
as to the applicability of seotion 34. 

We are clearly of opinion that’ Bahai 

Singh has not been rightly oonvioted of 

the offence of murder under seotion 

302 read with section 34, Indian Penal Code 

-tie, however, was a member of the invad. 

mg party. They had both armed themselves, 

aooordmg to the evidenoe, with deadly 

weapons. It must have been known to 

Bahai b.ngh that in case of opposition the 

weapons would be used and at least it 

must have been known to him that in all 

probability grievous hurt would he caused 

He must, therefore, be taken to have abetted 

an offenoe under seotion 325 read with 

section 109 Indian Penal Code. Therefore, 

while upholding the oonviotion and oonfirm- 

ing the sentence of death in the case of 

Mula Singh, we set aside the conviction 

and sentence passed upon Bahai Singh under 

seotion 302/34 and we oonviot him under 

seotions 325/109, Indian Penal Code, and 

sentence him to seven years’ rigorous im- 
prisonment. 

Appeal accepted in part. 
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rood ,, that- for the prosecution, no bonds should 
be taken from the accused, [p. 7&7, col. 2.] 

Criminal revision from an order of the 

District Magistrate, Etawab, dated the 17fch 
of June 1919. 

Mr. J. M. Banerjee, for the Applicants. 

The Assistant Government Advooate, for 
the Crown. 


ALLAHABAD HIGH COURT. 
Criminal Revision No. 443 oe 1919. 

August 13, 1919. 

Ja8fcioe RaBque. 

MANM SINGH and others — 
Applicants 
i ersus 

EMPEROR— Opposite Party 

Criminal Procedure Code (Act V of 189*J s i,n 
Secicrity proceedings—Evidence for nm- ,• ° 

defence balanced-Bond, whether should b^requZd^ 

In a case under section 110 of the ^ 

cadure Code if ,he evidence for the defence'‘ is 


. _ is is an application in 

revision from an order of the District Magis¬ 
trate, dated the 17th of June 1919, confirming 
an order of Thakar Pateshwari Prasad Singh, 
Magistrate, First Class, dated the 28th of May 
1 1 . directing the applicants to furnish 
security in different sums under section 110 
of the Code of Criminal Procedure. It is 
urged on behalf of the applicants that 
the learned Magistrate committed several 
irregularities in the proceedings that he 
held against them, under seotion 100 of 
the Code of Criminal Procedure, and that 
the evidenoe for the defence with regard 
to the character of the applicants is just 
as good, as, if not better than, that for the 
proseoution. In support of the first oonten- 
tion the learned Counsel refers this Court 
to the order of the Magistrate made some- 
time about the 2nd of April 1919. Under 
that order the applicants were brought 
before him under a warrant instead of 
summonses. The learned Counsel refers to 
the provisions of seotion 114 of the Code 
of Lrimina! Procedure, where it is distinctly 
laid down ^that on information received a 
summons shall” issue. It is further urged 
that the learned Magistrate had made 
enquiries outside the Court and probably had 
ormed his opinion before he commenced 
the proceedings against the applicants. In 
support of this contention the following 
sentences from the judgment of the Magis- 
trate are quoted: “With regard to Kaja 
bahibs part in this, I may frankly say 
that it was on my asking him aboat the 
character of these men that he mentioned 
to me but I did not quite aot on it. I bad 
my own independent inquiries made from 
Pataaris and Mabawa people and people of 
other villages.” There is some foundation 
for the contention for the applicants. How¬ 
ever, in the present case I think it desirable 
to consider whether the evidenoe justifies 
the order made by the learned Magistrate. 

The evidenoe on behalf of the prosecution 
may be divided into three heads, namely, 
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first , evidence relating to the association 
of the applicants with b\d characters, 
secondly , the connection cf the applicants 
with certain daooities, thirdly, the 
evidence with regard to their oharaoter. 
Now with regard to the evidence as to 
the connection of the applicants with certain 
daooities, the evidenoa is obviously false. 
Some witnesses depose to the effeot that 
they had seen some of the applicants either 
immediately before or after the commission 
of daooities in Chandarpur and Juhika. They 
admitted in their evidence that they did 
not give this information ti the Polioe 
when the daooities were under investigation. 
It is hardly oredible that the witnesses 
would have withheld the information from 
the Polioe during the investigation of the 
orimes, if they really had seen the applicants 
in or about the scenes of the daooities 
immediately before or after their commission. 
Some of the witnesses depose to having 
seen the applicants on one or two occasions 
taking food to or holding oonversat ion with 
some people who have been recently oon- 
vioted of daooity. Again the same remark 
applies to thesa witnesses that they did 
not mention this fact to the Polioe either 
during the investigation or after the inves¬ 
tigation of any of the daooities committed 
recently in the distriot. The majority of 
the witnesses depose to the general repute 
of the applicants. They all say that the 
applicants are of bad oharaoter. The word 
used by them is "badmash ”. The witnesses 
are a Sub-Inspector of a Thana other than 
that within the oirole of whioh the appli¬ 
cants live, the Naib of the Raja of Joga- 
manpore, a Patwari and a tenant of the 
Raja. The number of witnesses for the 
prosecution is 16, two of whom only come 
from the village where the applicants live. 
The others come from other neighbouring 
villages. On behalf of the defence 22 
witnesses have been proluoed, two of whom 
come from the village of the applicants 
and the others from neighbouring villages. 
Some of them are of good status in life 
as far as money goes. All of them with 
one voice say that the applicants are men 
of good oharaoter and a great many of 
them say that there is enmity between the 
applicants and the Raja of Jogamanpore. 
After carefully considering the evidence 
for both sides in the oi9e I am compelled 


to oome to the conclusion that the evidence 
for the defenoe is just as good as, if not 
better than, that for the prosecution. There 
oat) be no doubt that the present proceed¬ 
ings are due to the bad blood between the 
Raja and the applio-uits. I do not for a 
moment say that the proceedings have been 
initiated by the Raja and that he has 
prooured false evidenoe. It is Quito possible 
that his servants, knowing that the Raja 
is displeased with the applicants, have got 
up the oa^ against the applicants either 
to please their master or get rid of men 
who would naturally he on bad terms with 
the servants of the Baja. It has been laid 
down in this Court more than once that 
in a oase under section 110, Criminal Pro¬ 
cedure Code, if evidenoe for the defence 
is as good as that for the proseoution, no 
bonds should be taken from the accused. 
I, therefore, allow the application, set aside 
the order of the lower court and direct 
that if any of the applicants are in jail 
they should be set at liberty at once, and 
if any or all of them have given bonds, 
those bonds should be discharged. 

Application allowed. 


PUNJAB CHIEF COURT. 

Criminal Revision No. l367 ok 191b. 

February 25, 1919. 

Fresent: —Sir Henry Rattigau, Kt., Chief 

Judge. 

LABHU AND A NOT 11ER — ACCUSED— 

Peiitioners 

versus 

EMPEROR— Respondent. 

Criminal trial — Complainant, death oj—Abatement 
of proceedings—Compoundable and non-compoundable 
offences. 

On the death of a complainant during the pen¬ 
dency of a trial the proceedings abate if the offence 
complained of was personal to the complainant, that 
is, if it was one which could be compounded without 
the sanction of the Court. In other cases, the 
proceedings do not abate, [p. 7DN, cols. I & z.] 

Case reported by the Sessions Judge, Am¬ 
ritsar, with his letter No. 73U of 12th Decem¬ 
ber 1918. 

FACTS.—The aooused, on oonviotion by 
Mahant Raghbir Singh oxeroising the powers 
of a Magistrate of the 1st Ulass in the 
Amritsar District, were sentenoed, by order 
dated November 23rd, 1918, Labhu under 
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section J2 o of the Indian Penal Code 
to one month’s rigorous imprisonment, and 
Bhagtu under section 323, Indian Penal 
Oode, to pay a fine of Rs. 50 or in default to 

a pD^ 0 TT°M^ month ’ 8 ri «^ous imprisonment. 

GROUNDS. —Though the death of the 
oomplainant during the pendency of the 
proceedings has not been made a ground of 
revision, the file shows that the complainant 
I^azil Din had died prior to November Uth 
1 Jib, and from the statement of his mother 
before me it appears that he died at the 
end of October. It is dear, therefore, from 
hama Nand v. Emperor (1) that the right to 
carry on the prosecution under section 52 I 
Indian Penal Code, did not survive to the 
legal representative of Fazal Din, and I think 
that a proseoution under seotion 325 must 
stand on the same footing, the only reason 
which could exist for making a distinction 
being that the composition of an offenoe 
under seotion 325, Indian Penal Code, re- 
quires the sanotion of the Court. 

. 1 accordingly recommend that the convic¬ 
tions be set aside, and have directed that 
the aooused Labhu be released on bail 
pending the orders of the Chief Court. 

ORDER.—In this case Bhagtu was oharg- 

ed with having committed an offeree under 

seotion 323, Indian Penal Code, and Labhu 
was charged at the same trial with having 
committed an offenoe under seotion 325 

i he . 00m P lain ant baingone 
h d/al Dm who died during the progress of the 

trial. Labhu was convicted and sentenced 

to one month’s rigorous imprisonment and 

LJhagtu was also convicted and direoted to 

pay a fine of Rs. 50. The proceedings have 

been forwarded for revision by the Sessions 

Judge, Amntear, on the ground that the right 

to carry on the proseoution abated on the 

death of the oomplainant and that oonse- 

quently the aooused persons should not have 

been convicted. Rama Nand v. Emperor (1) 
is authority for holding that the obarge 
under seotion 323, Indian Penal Code, was 
in respect of an offenoe personal to the'com¬ 
plainant and that upon the complainant’s 
death proceedings in respect to that charge 
must be deemed to have abated. Acting 
upon this authority, so far as Bhagtu i 3 

concerned, I accept the recommendation of 
the Sessions Judge and set aside the con- 
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r£ded a,,d dire0t the HDe - if ,eWed ' t0 ^ 

appears to me, however, that there 
£ an essential d.fference in this respect 

anr? WeeD f ° aces faI1,nfir acder seotion 323 

“n.h'« ; ludi ' an PeDal Code ' ina3 - 

without th 6 fo ^ m8r arn componndable 
without the sanotion of the Court, whereas 

Code DOe “r f 8e< ’ tion 325 ’ Indlan Penal 
Pn ; oaDDot be compounded unless the 
Court expressly grants sanction. While, 
ere ore, the former cases may be held 

latter Per3 T ‘° the o^Plaieant, the 

,/h cannot fall within the same category. 

butaTh T’ np r h0,d ‘ he ° 0DVi ° ti0n 0t Labh “. 

but as he has already suffered nineteen days’ 
imprisonment, I reduce his sentence to the 
amount of tmprisonment already undergone by 

Revision partly accepted. 

ALLAHABAD HIGH COURT. 

OIV ‘ L Miscellaneous No. 276 of 1919 

August 6, 1919. 

Present; -Mr. Justice Rafique, Mr. Justice 
Stuart an,) Mr. Justice Wallach. 

miikhpTd Pandlt A1IBI TA LAL, 
t p u &HlAR of GORAKUPITR 

°l ,87 V ° '3 'f- 

Sub. Divisional Officer. ' abw3lve > add ™scd to 


0) 40 Ind. Cas. 100S; 26 P. R. 1917 Cr - IS Pr r 
J. 688; 31 P. W. R. 1017 Cr. ’ 15 Cr> L ’ 


oertain* 1 L9Uer S P tohe°S iib*ry S -' Di I vision addro93ed 
nection with a r Sub ; 1 ? ,v 'sionaI Officer in con- 

contents of rhn | P T ° r be bad applied. The 

the^ matter w^ i. t f r V Ver ° ^ssly insulting, and 

was conlenc M ££***> 5° tbe fli * h Court, where it 

which would n ft/ ° n . tbe ^ ac ^ s » there was nothing 

uncler section 13 if ofM? 

Diatidnf T® e,l4M °w. ^ a report of the 
17th nf A , Gorakb P Q L dated the 

Legal P Tr 1919 ’ Qader 8eotl '* n 14 of the 

^9gal Practitioners Act. 

Tn' P A£‘ Tandon ' for the Appellant, 
the Crown lat,Dg G ° V8rDm0at locate, for 

tR kj j • • ^ notice has been issued 

to “andit Amrita Lal, Mukhtar, by a Full 
Bench of this Court on a report of the 
-stnot Judge of Gorakhpur, dated the 17th 
, ^ rl . 1^« to show cause why the report 
Q against him should not be aojepted 
an w y p r0 p 9r orders should not be passed 
against him under section 14 of the Legal 
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Practitioners Aot. The substanoe of the 
complaint is oontaioed in the District 
Judge’s report and the aooompanying papers. 
It is that the Mulihtar in question, who 
practises in the Criminal and Revenue Courts 
in the Kasia Sub Division of Gorakhpur, 
had been grossly insulting to a Sub- 
Divisional Offioer in that Court. The language 
objeoted to was contained in three letters, 
dated the 22nd of July, 31st of July and 
the 5th of August 1918. 

We have heard the learned Counsel who 
represented the Mukhtar in question. He 
argued upon the wording of sections 13 and 
14 of Aot XVIII of 1879 but, in the main, 
confined his plea to a frank admission that 
the language used in these letters was 
most improper, coupled with a sub¬ 
mission for olemenoy on the ground that 
his client' had been misled and betrayed 
into using the language of an improper 
kind for which he felt genuine regret now 
that he had time to reconsider his 
position. 

The suggestion that on the facts there 
is nothing whioh entitles us to take action 
under the provisions of seotions 13 and 
14 of Aot XVIII of 1879 cannot possibly 
ba supported. The provisions of seotion 
13 (/) dearly cover the case, and it is 
unnecessary to discuss whether it would 
not also fall under the provisions of seo¬ 
tion 13 (6). The facts are very simple. 

The Mukhtar had applied to the Sub- 
Divisional Offioer for a copy of a judgment 
ofaoquittal. The record, in whioh the 
judgment had been passed, did not happen 
to be in the copying department of the 
Sub-Divisional Offioer of Kasia and through 
no fault of his, he was unable to supply 
ft copy of that judgment. It was open to 
him to forward the application to the head¬ 
quarters of the Gorakhpur district where the 
record had been transmitted in the ordinary 
oourse, and possibly it was his duty to 
have forwarded the application to head¬ 
quarters. It is not quite clear whether the 
rules of the Kasia Courts had been properly 
posted up to date but, in any oiroumstanoes, 
if the offioer in charge of the copying 
department had directed, even without 
official authorisation, that the Mukhtar 
should himself apply at the headquarters 
for the copy, he would not have done any¬ 
thing serious or anything whioh a reason¬ 


able person could take exception to. What 
he did was this. He returned the applica¬ 
tion to the Mukhtar, who refused to reoeive 
it. He sent it again to him by post. The 
Mukhtar again refused to reoeive it. Finally 
the application was torn up. By this aot 
the Mukhtar might have been put to a loss 
of some thirteen annas. On this the 
Mukhiar addressed the offioer in charge 
of the copying department (the offioer in 
question being the Sub-Divisional Offioer, a 
Deputy Collector and Magistrate of standing 
and position) a letter, the terms of whioh 
were delib<rate!y insulting and offensive. 
He followed this up with an even worse 
letter and ended that particular transaction 
by a third letter, whioh was the worst of 
the three. These letters would have been 
perfectly intolerable if addre sed by one 
private person to another private person, 
and it ic diffioult to understand how any 
mar, holding the responsible position which 
attaohes to members of the legal profession 
oould have been so misguided as to 
write them. 

The question remains, how is this man 
to be dealt with ? His learned Counsel has 
put forward everything that oan reasonably 
be said on his client’s behalf, and we do 
not oonsider that he has said anything too 
muoh. He has certainly not said too little. 
He pleads that the case should be met 
by a reprimand. Now we have a right to 
look, not only to the letters with whioh 
this man was oharged before tho Sub- 
Divisional Offioer, but to certain other 
papers upon the reoord to gather how far a 
reprimand will meet the oase. We find 
from one of the papers, which was a letter 
admittedly written by this Mukhtar some 
months after the first incident, t. e , a letter, 
dated the 20th of Maroh 1919, that when 
there was a difficulty about renewing his 
certificate as a Revenue Agent (a matter 
with whioh we have no oonoern, that has 
already been decided by the Revenue Autho¬ 
rities), he addressed the Sob Divisional 
Offioer of Kasia not only in the most 
offensive manner but actually went so far 
as to threaten him. The threats undoubt¬ 
edly were foolish to a degree, they were 
more like the ravings of a silly ohild 
who had lost his temper than the stato- 
ments of a responsible man. But we are 
bound to take into consideration that this 
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man, who, we find, when he was proceeded 
a ga| n,t in the first instance, had said that 
e had done nothing offensive and that he 
did not mean to do anything wrong, a few 
months later used worse language than 
oerore. How can we reasonably expect, if 
we .ake the lenient view which his learned 
Counsel has asked us to do, that ho will 
not return to his avocation feeling that he 
has gained a moral victory, and be even 
more offensive than before P We naturally 

do not wish to stand in any man’s way, 
but we are bound to protect not only 
.lagistrates who are doing their duty and 
should be helped rather than hindered by 
members of the Bar but also the credit of 
the legal profession, and it is our duty to 
taKe notice of a incident like this in a 
manner which shall make for the improve- 
ment of the person oonoerned. The Sub- 
Divisional Magistrate who mads the en- 
qu.ry suggested that a year’s suspension 
would be sufficient to bring this Mukhtar 
to h.s senses. The District Judge appeared 
to have thought that a larger period was 
necessary. \\ e are in no way bound by 
the suggestions made by these officers under 
section 14 of the Legal Practitioners Act. 
JNow the matter has come before u=>, it is 
our duty to take the action whioh we con¬ 
sider necessary and after consultation we 
have oome to the conclusion that the least 
that we oan do is to suspend this Mukhtar 
for two years. He will be suspended from 
praotioe ior two (2) years accordingly. At 
the same time be is warned to mend his 
ways when he returns to practice as his 
next slip may be his last. The suspension 
will take place from the date of this order 
and he will deposit his certificate of 
praotioe with the Registrar of the High Court 
within a week. 

Mukhtar suspended. 


PUNJAB CHIEF COURT. 
Criminal Revision No. 707 of 1918. 
Deoember 14, 1918. 

Present:—Mr. Justice Martineau. 
KRISHEN DEO SINGH— Petitioner 

versus 

HA.RI SINGH— Respondent. 

Criminal Procedure Code (Act Y of 1898,), ss. 145 
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43', 435— Proceedings under s. 145— Revision — Deuth 
of applicant — Application , whether abates. 

An application under section 435 of the Criminal 
Procedure Code for the revision of an order passed 
under section No of the Code abates upon the 
death of the applicant, the right to carry on the 
proceedings conferred by sub-section (7; of section 
1-1.» being confined to proceedings beforo a 
Magistrate. 

Criminal revision from the order of the 
District Magistrate, Lyallpur, dated the 20th 
May 1918. 

Messrs. Beechey an! Obedulla, for the 
Petitioner. 

Messrs. G. Bevan Petman, Sewi Ram 
£ingh and Govmd Das , for the Respindent. 

JUDGMENT. — In this oase Sardar Krishen 
Deo Singh applied for revision of an 
order of the District Magistrate of Lyall¬ 
pur, whioh was apparently intended to be 
an order under seotion 145 of the Criminal 
Procedure Code. While the application was 
pending the applicant died. His mother 
wishes to proseoute the oase as his re¬ 
presentative, and Counsel have appeared on 
her behalf. 

Counsel for the respondent oontends 
that the application for revision abates, 
and I think the contention is oorreot. 
The provision in seotion 145 (7) of the 
Criminal Procedure Code that proceedings 
under that seotion shall not abate by reason 
only of the death of any of the parties 
thereto relates only to proceedings before 
the Magistrate. In Khazana v. Queen Em¬ 
press (Ij, where a person whose appeal from 
an order oonvioting him of an offence had 
been dismissed died while his application 
for revision was pending, it was held 
that by analogy to seotion 431 of the 
Code, the application must abate. Following 
that authority I hold that the application 
in the present oase abates. I also see no 
sufficient reason for this Court to interfere 
on its own motion with the District Magis¬ 
trate’s order. 

Revision rejected 

0) 6 P. H. 1893 Cr. 
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CALCUTTA HIGH COURT. 

Appeal fro,i Appellate Decree Xl 913 

of 1917. 

December 13. 191S. 

Present :—Justice Sir Ernest Fietoher, 
Kt., and Mr.-Justion Walmsley. 
SARADA SUNDARI DASTA widow of 
SONATON SAHA— Pla intiff— 

Appellant 

versus 

GANGAHARI SAHA and others_ 

Defendants—Respondents. 

Appeal—Order not appealed against, eject of. 
ft ±r de , rP , XSSed ' n appeaI which is appealable but 

, n n appeaI is fiIed ’ Peonies final :uul 
must be given full effect to irrespective of whether 
ttmt order was right or wrong. 

Appaal agaiasfc the decree of the Distriot 
Jadge, Rangpar, dated the 7th February 
lyl7 t modifying that of the Subordinate 

loio 0 ° f that U,9tri,jfc * dated the 29th May 

Bibus Sarat Oiandra Roy Chowihury and 
liishindra Hath Sarhar , for the Appellant. 

Baba Atul Chandra Gupta, for the Re¬ 
spondents. 

JUDGMENT. 

Fletcher, J.—The matter raised in the 
present appeal is this: The plaintiff brought 
a suit to reoover certain amounts that had 
been awarded to her by some arbitrators 
oq the footing that her deceased husband 
bad an interest in a business. The Oi.-e 
went to trial and the present plaintiff 
succeeded in the first Court to a very 
considerable extent, though not to the whole 

f fu J? a * m> Both parties then appealed 
to the Distriot Judge and the District 
Judge allowed the appeal of the defendant 
a certain extent and disallowed the 
ppea of the plaintiff. Thereupon the 
Plaintiff appealed to this Court and the 
as e came on for hearing before Mr. Justice 
w ou , and what Mr. .Justice Newbould 

thn r 9 ^ 18: reversed the decision of 

ower Appellate Lourt and remanded 
e oase for determination on the merits. 

sfcftlLj W i? 8 . what ^ r - Jastioe Newbould 
Z * 6 lrifcead0d to do. That order 
as mn!l una PPealed against. It was just 
An n A &9 an order °f any other Court. 
givAn * If _ ana PP ea l 0 d against mast be 

appealed eff ? oc fco aod this order, baiog uo- 

gainst, I think, ought to ba 
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g*von full effect to In that view of the 
case, the decision of the learned Judge, 
which reversed rightly or wrongly the 
decision of the lower Appellate Court and 
remanded the case for trial on the merits, 
must he taken to be final. At the same 
time I think that this case is oovored by 
Order XL I, rule 33 of the Civil Procedure 
Oodd. The observations of Lord Justice 
Stirling in the case of Attorney. General v 
bimpson ( 1 ) seem to show that an order 
under Order XL', rule 33, which is sub- 
stantially in the same terms as the English 
O.der L VI11, rule d, would cover a oa<e 
like the present. In that view, Mr. Justice 
Newbould had ample jurisdiction to make 
the order remanding the whole oase for deter- 
mination on the merits. Whether he had or 
had not, I think the present appsal must 
fail and be dismissed with oosts. 

Walmsley, J. — I agree. 

Appeal dismissed. 

(1) (1901) 2Ch.67l : 70 L. J. Ch. 323; S5 L T 
325; 17T.L. It. 768. 


ALLAHABAD HIGH COURT. 

Fir,t appeal fk 11 OcDEA No. 39 OF 

1919 

July 31, 1919. 

Present: —J ustioe Sir P. C. B inerji, Kt., and 

Mr. Justice Piggott. 

NAND KISHORE —Plaintiff_ 

ArPELLrtNT 

versus 

ABDEL RAH MAN — Defendant_ 

R*>P •''DENT. 

Ci' il Procedure Code (Act V of 1908J, *.«. 21 107 
O. VII, r. 1-, 0. XU, r «», O XLHI, r. | ( a ) — 
Appeal—Order by Appellate Court returning plaint 
for presentation to proper Court—Appeal, second, 
whether lie» — Hlare of suin-j, objection to—Failure of 
justice, finding as to — Court, duty of. 


Au order passed by an Appellate Court directing 
the plaint filed in the case to be returned for 
presentation to the proper Court, is appealablo to 
the High Court, [p S02, col l J 

An Appoliftto • ourt, beforo allowing an objection 
as to the place of suing, should consider and decide 
whether there has been a failuro of justice conse¬ 
quent on the suit having boon instituted in the 
wrong Court, [p. *02, col. 2.J 
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TARAPAL'A MURA 17. JAGADAii BA KUMARI. 

Appeal from an order of the Subordinate 
Judge, Moradabad, dated the 1st February 

1919. 

Mr. Nehal Ohand , for the Appellant. 

The Hon’ble S. Raza Ali, for the Re¬ 
spondent. 

JUDGMENT.—This is an appeal from 
an order passed by the Subordinate Judge 
of Moradabad in an appeal directing the 
plaint filed in the ease to be returned to 
the plaintiff for presentation in the proper 
Court. The suit was brought in the Court 
of the City Munsif of Moradabad. .One of 
the pleas taken in defence was that the 
suit was not cognizable by that Court but 
should have been brought in the Court of 
the Munsif of Sambhal. The learned < ity 
Munsif set down the suit for hearing, 
framed proper issues, held that the cause 
of action had arisen within his jurisdiction 
and gave the plaintiff a deoree. On appeal 
the learned Subordinate Judge held that no 
part of the oause of aotion had arisen 
within the jurisdiction of the Court of the 
Munsif of Moradabad City. Without going 
further into the matter he passed the 
order now under appeal. That order, no 
doubt, could be passed under the powers of 
an Appellate Court as specified in section 
107 of the Civil Procedure Code and is also 
oovered by the provisions of Order XLI, 
rule 33 of the same Code. It is never¬ 
theless an order returning a plaint to be 
presented to the proper Court, suoh as is 
referred to in Order VII, rule 10 of the 
Code of Civil Procedure. An objection has 
been taken in this Court to the effeot that 
no appeal lies. On the wording of Order 
XLIII, rule 1 (a), we were disposed in any 
case to overrule this objeotioD, but we find 
that the point is oovered by clear autho¬ 
rity. It was decided under the former 
Code of Civil Procedure in Wahidullah v. 
Kanhaya Lai (1) that an appeal lay from 
the order of an Appellate Court directing 
a plaint to be returned. Subsequently in 
the oase of Dalip Singh v. Kundan Singh 
(21 a Benoh of this Court has held that 
the present Code of Civil Procedure makes 
no change in the law in this respeot. We 
are, therefore, content to follow these autho¬ 
rities. Assuming that the appeal lies, it 

(1) 25 A. 174 (F. B.);A. \V. N. (1902 222 

(2) 22 Ind. Cas. 614; 36 A. 58; 12 A. L. J. 21. 


CASES. tlH9 

raises only one question, namely, whether the 
lower Appellate Court has Dot overlooked 
the provisions of seotion 21 of the Code 
of Civil Procedure. The oase before us is 
in fact very similar in principle to that of 
Dalip Singh v. Kundan Singh (2), above 
referred to, except that in that oase re¬ 
ference was made to the provisions of 
clause 2 of seotion 11 of the Suits Valua¬ 
tion Aot (Vll of 1887y, whereas in 
the present case the question was one of 
territorial jurisdiction and reference is 
made to the olosing part of seotion 21 of 
the Code of Civil Procedure. We think 
the appeal must succeed on this ground. 
The lower Appellate Court, before allowing 
the objection as to the place of suing, 
should have considered whether there had 
been a failure of justice consequent on 
the sait having been instituted in the 
Court of the City Munsif of Moradabad 
instead of in the Court of the Munsif of 
Sirabhal in the same district. This point 
has been altogether overlooked and we 
must, therefore, follow the precedent set in 
the oa^e above referred to by setting asilo 
the order under appeal and sending back 
the oase to the lower Appellate Court to 
be re admitted under its original number 
in the file of pending appeals and disposed 
of on the merits. We order accordingly. 
Costs of this appeal will abide the event 
of the suit. 

Appeal accepted. 


PATNA HIGH COURT. 

Miscellaneous First Civil Appeal No. 43 

of 1917. 

June 29, 1917, 

Present :—Mr. Justice Roe. 

TAKAPADA M IT R A —Decree-holder— 

Appellant 

versus 

Rani JAG AD VMBA KUMARI— Judgment- 

debtor—Respondent. 

Civil Procedure Code (Act V of 1908 ),s. 47 - 
Execution of decree — Interest, recovery of — Court-Jeet, 
whether payable. 

In equity and in law a party is required to pay a 
Court-fee upon the sum for the recovery of ' r “ lC 
he seeks the assistance of thS Court, Thu*, w erf 
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addTon'to SU6S t0 re f VOr a s ““ ■'"‘•-•rest in 

uav Courf "T Damed ,n decree, ho must 

pay Court-fees on the amount lie claims [p. 804, col. 

^Proceedings under section 47 of tho Civil Pro 
cedure Code which are of tho nature of a suit are 
chargeable with Court-fees, [p 804 , col. i.] 
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FA0Ta.--The deoree holderappellant in 
this case brought a suit for recovery of 
money due on a band-nole, Rs. 3,000 
pr.no.pal and Rs. 4,963. i 5-0 interest up 
to the date of the suit. The trial Court 
gave him a deoree for the full amount 
w.th costs and interest at 6 per cent. per 
annum from the fate of suit till the date 
of realization. The deoree holder made an 
application for execution of his deoree 
against Kunj Behari Singh who was 
one of the judgment debtors, claiming 
therein Rs. 9,513-6-0, being total of princi- 
pal and interest up to the date of the 
application. Of this sum Rs. 908 6-5 re- 
presented the amount of interest from 
the date of the institution of the suit up 
to the execution of the deoree. Kunj 
Tabari took exception to the application 
tor ©locution. He contended inter alia 
that as the principal was Rs. 3,000, 
execution for thrice that amount could 
o e taken out under the usury law. 

o execution Court gave effeot to the 
jeo ion and reduced the amount claimed 
R k* ap P lioafc ‘°B from Rs. 9,513 6-0 to 
s*. , bO-2-9. The decree-holder appealed 
against the above order to the High Court 
and paid R 8 . 2 as Court-fee. The Stamp 
eporter submitted that the decree-holder- 
Ppe ant ought to have paid an ad valorem 
oor • ee on Rs. 908-6-6, beoanse this 
am was the interest which the deoree 
ong t 0 b 0 exeon ^ e( j jj ac j made payable 
Hni‘* re u P f°k 8Q bjeot-matter of the 

ani ; k 6fcween the date of its institution 
the execution of the deoree. Rs. 2 

0 , n ° 8a ®°i 0 ot Court-fee on the memo- 
randum of appeal. 

The Taxing Officer considering the oase 
general importance referred it to the 

nf ndg0, Id the course of his order 

as ,!r n ° 0 ’ taxing Officer observed 

than j W8: T~ w ^°^ e Qaestion is whe- 

on va ^ orem Court-fee is to be paid 

aoDtrhf am ° Qnt °f interest which a deoree 
in rao °*. , exeoa ted has made payable 

suit* P8 ° 8Q bjeot-matter of the 

Ult ’ 0P a Court-fee of Rs. 2 


is sufficient as has been paid in this parti¬ 
cular oass. The contention is that Rs 2 
is sufficient in view of Government 
Notification No. 2650 of the 10th of Sap- 
tembsr 18SJ as amended by No. 4344 
S. R. of the 6th October 1893, in 
whioh it is laid do.vn that the fees 
ohargeable on appeal from orders under 
olause ic) of section 244 of the old Coda of 
Civil Procedure. Aot XIV of 1882. shall 
be limited to the amount ohargeable under 
Article 1 of the Second Sohedule of the 
Court Fees Aot of 1870. Clause (c) of 
seotion 244 of the old Code of Civil 
Procedure rans as follows: — 

Any other questions arising between the 
parties to the suit in whioh the deoree 
was passed, or their representatives, and 
relating to the execution, discharge or 
satisfaction of the deoree or to the stay of 
execution thereof.’ 

“Questions of interest whioh a deoree 
makes payable in respeot of the subjeot- 
raatter of a suit were dealt with in olause 
(6) of seotion 2 44 and were, therefore, 
exoluded from the notification; consequent’ 
ly under the old Code there was no re¬ 
duction in the matters of interest. It is 
contended, however, that this olause (6) is 
inoluded in olause (1) of section 47 of 
present Code by virtue of the word 
all’ with whioh -this seotion begins. The 
question is whether this view is correct. 

Under the old Code undoubtedly ad 
valorem Court-fee was ohargeable. Has 
the present Code made any change in this? 

I think not. Mesne pro6ts were also in¬ 
cluded in olause (6) of seotion 241 of 
the old Code, but the matter of mesne 
profits has been settled and ad valorem 
Court fee is to be paid on this. There 
seems to be no doubt that interest as 
well as mesne profits were intended to 
be taken out of execution proceedings. 
This is the view taken by Woodroffe and 
Ameer Ali in their edition of the Code at 
page3 230 and 231, where they say: *Oa 
the same principle, namely, that q ae8 . 
tions regarding the amount of both mesne 
profits and interest should be determined 
by the deoree and not in execution, clause (b) 
of the former seotion has been omitted.’ 

In this view the word ‘all’ does not 
bring in any portion of clause (6) 0 f 
seotion 244. There seems to be little 
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doubt that this view is oorreot but as I 
can find no ruling on the subject and as 
there will be many oases of the kind, 
I direct that this oase be placed before 
the Taxing Judge for orders.” 

Mr. Panchanan Barter)i , for the Appellant. 

ORDER. —The first question for con¬ 
sideration is whether Notification VI, Ap¬ 
pendix C, Part A, applies to applications 
for execution of a decree in respeot to 
interest aooruing since the date of the 
deoree itself. The ruling reported as Vithal 
Hari Athavle v. Govind Vasudeo Thosar (1) is 
of a date prior to the repeal ot the old 
Civil Procedure Code. By the re-drafting 
of seotion 244 in the form now taken 
by seotion 47 of the new Code, the 
notification under consideration has been 
to a great extent annulled, and now 
operates mainly upon orders which are 
appealable under Order XLIII. It cannot 
atfeot the provisions of seotion 47, clause 
(2), whioh is entirely new. That clause 
distinctly contemplates the levy of a 
Court-fee upoD proceedings whioh are of 
the nature of a separate suit It was 
dearly intended to apply to oases like 

the present. There is no reason at all 
why a distinction should be made 
between the prioe paid by a suitor for 
the aid of the Court in the recovery of 
a sum due upon the original plaint and 
the price paid for the aid of the Court 
in the recovery of the sum due upon 

a petition supplementing the original plaint. 
In equity and in law the appellant is 
required to pay a Court fee upon any 
sum for the reoovery of whioh he asks 
the assistance of the Court. 

The next question is what sum should 
be paid in this instance. Obviously the 
plaintiff should pay a Court-fee on any 
amount whioh is in addition to the sum 

named in the deoree that he seeks to 

exeoute. I am not concerned with the 
Court-fee paid in the Subordinate Judge’s 
Court. In this Court it will be neoessary 
only to consider how much the appellant 
hoped to get from the Subordinate Judge 
and still hopes to get from this Court in 
addition to the sum whioh he had obtained 
by his original decree, and deduot from 
that sum the amount whioh he actually 

. (1) 17 B. 41; 9 Ind. Dec. (>\ s.) 27. 
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did get from tbe Subordinate Judge. 
The result will be the value of the relief 
which he seeks in appeal. Upon that 
value an ad valorem Court-fee must be paid. 

Order accordingly. 


SIND JUDICIAL COMMI SIONER'S 

COURT. 

FULL BENCH. 

Sue ).>D Civ.l A ppeal No. 23 of 1915 

May 31, 1918. 

I reset./: —Mr. Pratt, J. C., Mr. Fawostf, 

A. J. C. and Mr. Kemp, A. .1. C. 

Kazi SHAFI MAHOMED—At pkllint 

versus 

CHOITHRAM— Respondent. 

Civil Procedure Code (Act V of 1908,1, 0 XXI, r. 2 
— Execution oj decree — Payment out of Court — 
Decree-holder, whether hound to certiju payment within 
any fixed period—Obligation, nature of. 

Except where an Act of the Legislature provides 
a time for the performance of a duty, the ordinary 
and natural inference is that the obligation to per¬ 
form that duty is a continuing obligation, [p. 812, 
col 2.] 

A decree-holder can, at any time, certify a pay¬ 
ment to the Court, and it is enough if he mention 
the payment in his application for execution [p. 809 
col 2. p. 8 o, col l; p 81 1 , col. 2; p. 8*3, col. J.j 

Seoond appeal against the order of the 
District Judge, Larkana. 

ORDER OF REFERENCE. 

Pratt, J. C. — (Novemlnr 2, 19i7.)—This is 
an appeal from an order of the Sub-Judge, 
Sukkur, allowing execution of a deoree. 

The execution application was Sled on 
the 20th April 1914 for execution of ft 
money deoree of K03, whioh directed pay¬ 
ment by annual instalments with a proviso 
that the whole amount would be payable in 
case of two defaults. 

There was a prior execution application 
on the 20th of April 1911, but there was 
no execution application between 1903 and 
1911 and the question that arose was whether 
the deoree was alive deoree on the 20th April 
1911. 

Payments of instalments had been made 
between 1903 and 1911, and it is contend¬ 
ed that the deoree would not be time- 
barred in 1911 if those payments were 
recognised by the Court of execution. 
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These payments had not been oertitiei 
and the lower C)urt allowed the deoree- 
holder to certify after the exeoation ap¬ 
plication had been filed. 

The lower Court’s order was made before 
the decision in the oase of Narsoomalv. Tirath* 
mal (1), where it was held that a pay¬ 
ment by a judgment-debtor operates from 
the date when it is certified, and that if 
it is certified after the expiry of what 
would otherwise be the period of limitation, 
it would not prevent the exeou r ion appli¬ 
cation from being time barred. 

The judgments of other High Courts on 
this point are not uniform. The Caloutfa 
and Madras High Courts have deoided that 
payments may be certified after the period 
of limitation for exeoution has expired: Eusuff- 
reman Sarkar v. Sanchia Lai Nahata (2) and 
Rajam Aiyar v. Anantharatnam (3). It is 
difficult to say what would be the view of the 
Bombay High Court, for that Court has 
in Hansa Qadhaji v. Bhauda Jrgaji (4) taken 
the novel view that seotion 258 of the 
Code of 1832 and presumably also Order 
XXI, rule 2 (3), is discretionary and not 
mandatory and that in order to prevent 
fraud, even the Court executing a deoree 
may admit evidenoe of uncertified payment 
This seems opposed to the plain words of 
the seotion and is opposed to the whole 
oourse of decisions on that seotion. The 
Allahabad High Court in Chhattar Singh v. 
Amir Singh (5) has oome to the same oonolusion 
as that arrived at in Narsoomal v. Tirathmal 
(1). The ratio decidendi of the Allahabad oase 
is that it would obviously not be within 
the spirit of Order XXI, role 2, that 
certifying of payments on the foot of a 
deoree should rest entirely with the deoree* 
holder and I doubt if this is correct. 
The certificate by the deoree holder is 
merely an admission which the Court is 
bound to record. If it were intended that 
the proceeding should be oontentious and 
that the Court might refuse to record it, 
the words in rule 2 (3) would have been 
oer ified and recorded” instead of “certi¬ 
fied or recorded.” No period of limitation 

0) 30 Ind. Cas. 61; ft S L. R. 27. 

(21 34 Ind- Cas. 606; 43 C. 207; 20 C. VV. N\ 272; 23 
C. L J. 3ftO. 

(3» 31 Ind. Cas. 318; 29 M. L. J. 669; 18 M. L. T. 
7R: (1916) 1 M. W.N. 127. 

(4) 33 Ind. Cas. 232; 40 B. 333; 18 Bom. L. R. 22. 

10) 32 Ind. 0*s. 590; 38 A. 204; 14 A. L. J. 132. 


applies to the prooess of certification: Tu\a 
ra n v. Bah tjt (<»), and this is beoause the 
law of limitation applies to litigants and 
not to the Court and is not to be inserted 
when the Court is merely asked to do its 
duty: Balaji v. Kushaba (J). 

The judgment in Narsmmal v. Tirathmal 
(l) seems at first sight to aooord with 

the intention of the Lsghlatare in amend¬ 
ing section 258 of the Code of 1882 For 

the words shall not be reoognised as a 

payment or adjustment of the deoree by 
any ( ourt executing the decree'' have been 
substituted for the words “shall not be 
reoognised by any Court exeouting the 
decree. 1 I his variation of the section was 
evidently intended to supersede the oases 
in which it was held that an uncerti¬ 

fied payment may be reoognised for the pur¬ 
pose of determining the question of limita¬ 
tion: Kutubullah Sarkar v. Durga Oharan (8). 
It would seem, therefore, anomalous that a 
deoree holder should bs allowed to certify a 
payment after such a delay that his exeoution 
application would otherwise be time barred. 

But on a oloser consideration of the subjeot 
I confess that the anomaly seems to me to 
be more apparent than real. 

If there has been part payment or, as here, 
the payment of one instalment, the period of 
limitation runs from the date of that pay¬ 
ment. The deoree remains alive for three 
years from that date. When the deoree- 
holder presents an application with a re¬ 
quest that the payment be oertified and re¬ 
corded, he says in 6ffeot “record the payment 
whioh has kept my deoree alive and having 
recorded it pray grant me exeoution for the 
balance.” It is the payment whioh has kept 
the deoree alive, and it is a mistake to regard 
the process of certification a9 a revival of the 
deoree. 

The effeot of the amendment, therefore, is 
that a deoree holder who relies on a payment 
to av )id limitation must certify it. But as 
he may do so at any time, he may do so 
when he files his exeoation application as in 
Eusuffzeman Sarkar v. Sanchia Lai Nahata 
(2). The amendment, therefore, is merely 
formal and makes no substantive ohange in 
the law. 

( 6 , 21 B. 122; 11 Ind. Dec. (n. s.) 84. 

(7) 30 B. 416; 8 Bom. L. R. 218. 

(8) 13 Ind. Cas. 424; 16 C. W. N. 396, 
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r To return to the oase of Narsoomal v. 
Pirathmal (1) the main argument there '■'•as 
that a payment is not a payment until it is 
certified, beoause it is only when oertifiod that 
it operates as a discharge pro tanto of 
liability. But whether the payment operates 
as discharge of liability seems irrelevant, for 
the prinoiole on which section 20 of the Limi¬ 
tation Act rests is that the act of payment is 
an admission by the maker of the payment 
that there is a liability to pay. 

Again the payment is only a nullity so far 
as the Court of execution is concerned, if 
the decree-holder reoover in execution al¬ 
though he has been paid out of Court, the 
judgment-debtor has a remedy by suit, pro¬ 
vided his cause of aotion and the relief he 
seeks do not involve the determination of any 
question reserved by seotion 47 to the Court 
of execution. See on this point the judgment 
of Pigot, J., in Azizan v. Matuk Lai Sahu (9). 
He cannot sue for the money wrongfully taken 
from him in execution but he can sue for 
the money the payment of whioh was not 
certified. He may say in effect “ I 
paid the money to the deoree holder in 
order that he may apply it in discharging 
the deoree. He has not done so, therefore, 

I am entitled to recover it. ” See the 
judgment of Farran, C. J., in Tliji Abdul 
Pahiman v. Khoja Khaki Aruih (10). No 
fiction will get o*er the faot that money 
was paid. This is well illustrated by the 
case of Tukarum v. Anantbhnt (11). The 
consideration for the bond in ouit in the 
oase was an uncertified payment. Sir 

Lawrenoe Jenkins said :—“ We at ore 
time were in doubt as to whether it would 
be said there was no consideration for the 
bond, inasmuch as it was not certified under 
seotion 253, but we think there is no sound 
foundation for this doubt. In the first 
plaoe it overlooks the change in the last 
olause in the seotion, and in the next place 
it would be contrary to the faot to hold that 
there was no oonsidera;ion.” The payment 
is, therefore, a faot, but the Court of execu¬ 
tion will not recognise the payment as made 
under the deoree until it is certified. But 
as soon as it is certified, the soales fall 
from the eyes of the Court of execution 


(9) 21 0 437; 10 Ind. Deo- (w. s.) 922. 

(10) 11 B. 6 at p. 26 (F. B,): 6 End. Dec. (x s ) 4 

('1)25 B 252 at p. 2^2; 2 Bom. T,,R. loig. ‘ 


and it sees the thing as it is and the 
payment operates as a payment under the 
deoree, at the time when it was made. 

The oase of Venkaji Bubaji Naik v. Shidra • 
mapa Balapa Desai (12) was referred to as 
presenting a close analogy. There the pay- 
ment of interest could not be proved without 
reference to a document whioh was in¬ 
admissible for want of registration. But 
to complete the analogy it must be assumed 
that the document oould have been register¬ 
ed at the time of the suit. If that were 
so, the payment of interest oould be proved 
by the document as a payment at the 
tii/ie it was made and not as a payment at 
the date of registration. 

It was also said that Order XXf, rule 2 
(l), was enaoted for the benefit of the 
lodgment debtor \nd that the rule would 
be rendered nugatory if the decree holder 
were allowed to oertify at any time But 
I do not think the rule was enaoted for 
the benefit of the judgment-debtor. The 
Legislature was certainly not thinking of 
the interests of the judgment-debtor when 
in rule 2 (3) it prevented him from pleading 
an uncertified payment. The policy of the 
rule seems to be that referred to by Lord 
Maonaghten in Prosunno Kumar Sanynl v. 
Kali Das Sanyal (13) that " it is of the 
utmost importance that all objections to 
execution should be disposed of as cheaply 
and as speedily as possible.” Payments 
under the deoree should be recorded while 
the evidence as to such payment is fresh, 
and the judgment debtor should take steps 
to enforoe such a record within the time 
limited by Artiole 174. If he does not eo 
much the worse for him, as the Court of 
execution will not entertain a plea of a 
payment not certified or recorded. But 
there is no time limit for the certification 
by the decree-holder, for he should not 
be prevented from doing his duty. 

I doubt, therefore, if the oase of Narsoomal 
v. Tirathmal (1) is oorreotly deoided and 
would refer this appeal for decision to a 
Full Benoh. 

Crouch, A. J. G.— f November 2, 19171.— 1 The 
judgment-creditor in this case held a deoree 
dated 20th November 1903 for Rs. 979-8-0 

(12 19 B 10 End Deo s.) 4 IV. 

(13) 19 0. 631 at p. 63i (P. G 1; 19 I \ 131; 6 3*r. 

P. C. J. 239; 9 End. Deo. (n. a.) 89®. 
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withoutinterest, payable by yearly instalments 
of Rs. 112 oc the I5th January 1901 and 
the 15th January of successive years, whioh 
contained a proviso that on failure of two 
successive instalments the unpaid balanoe 
was to beoome payable forthwith. 

It has been found by both the lower 
Courts that payments equivalent to the first 
five instalments, and paid and received as 
suoh, were made by the judgment-debtor 
during 1904*09, that nothing was paid 
towards the instalments of 15th January 
1909 and of the 15th January 1910; and 
prima facie the unpaid balanoe became due 
od the 16th January 1910 

On the 24th April 1911, the judgment* 
creditor put in an application for execution, 
stating in the appropriate column that the 
first five instalments had been paid. Notioe 
was issued under Order XXI, rule 22, but 
the plaintiff not appearing on the day 
of healing, the application was dismissed 
with costs. 

The application with whioh we are 
now dealing was filed on the 20th April 
1914. In that application the judgment- 
oreditor Again admitted payment of the 
first five instalments. 

The original Court was of opinion that, 
in order to duly certify a payment under 
Order XXT, rule 2, a . judgment-creditor 
should put in a separate petition giving 
rise to a definite proceeding, and that, no 
suoh petition having been filed, the pay¬ 
ments of the several instalment amounts 
had not been “certified” and that, aooord- 
ingly, they could not be recognised by the 
Court for any purpose whatever. The 
Court, therefore, treated the instalments 
as not paid, and held that the whole 
balance deoame due on the 16th January 
1908, and that the decree was time-barred 
prior to the first application of 20th 
April 1911, and dismissed the application 
with costs. The fact that the very basis of 
the deoision is admittedly fictitious—for both 
sides contended that the first five instal¬ 
ments had been paid—suggests that the 
deoision is inoorreot. 

The lower Appellate Court held that a 
payment oould be certified by a judgment- 
creditor under Order XXI, rule 2, at any 
time, and that the almissions of payment 
in the two applications constituted due 
certifying unier the rale, and set aside 


the order of the first Court, ordering exe¬ 
cution to issue for the balanoe of the 
decretal amount. 

The judgment-debtor now appeals and 
Mr. Rupchand on his behalf relies on the 
judgment of this Court in Narsoomal v. Tirath- 
vial (1). Order XXI, rule 2, declares 
that no payment or adjustment by a judg¬ 
ment debtor, whioh has not been certified 
or recorded as prescribed in the rule, 
shall be recognised by any Court execut¬ 
ing the deoree. 

Clause (1) states that where any money 
is paid out of Court, the deoree-holder 
shall oertify suoh payment to the Court, 
and the Court shall record the same ac¬ 
cordingly. 

Under olause (2) the judgment-debtor 
may also inform the Court of the payment 
and apply to the Court to issue a notioe 
to the deoree holder to show cause why 
payment should not be recorded as certi¬ 
fied. 

Article 174 of the Limitation Act, First 
Sohedule, limits the period within whioh 
a notioe oan issue under olause (2) to 
90 days. Rule 2 is merely a rule of pro¬ 
cedure, declaring that, unless there be 
evidence of a specified and conclusive na¬ 
ture, the Court executing the deoree shall 
not recognize a payment or adjustment 
made out of the Court. The object of the 
rule is to reduce to the utmost simplicity 
the settlement by the Court executing the 
deoree of any dispute as to whether or not 
a particular payment has been made towards 
the decretal debt. Where a deoree-holder 
makes a written admission that he has 
received payment, that is, prima facie, 
conclusive proof against him. If he fail or 
refuse to make written admission of a 
payment aotually made, the judgment-debtor 
may within 90 days of payment initiate 
proceedings to have the question tried 
and determined. But, after the lapse of 
90 days, the Coart may refuse to try the 
matter as a contentious question, and if 
there be no written admission when the 
question comes before the Court, it must 
ignore the payment. 

There is nothing in the rale to justify 
the contention that the judgment-creditor oan 
oertify a payment only by application. 
An application is, enent'ally, a formal 
request to the Court to pass some order 
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and it is suggested that the judgment- 
creditor must at least ask that the pay- 
ment be recorded. But under clause (1) 
the judgment creditor has merely to “oer- 
i y, that is, file a declaration in writing 
that the payment has been made. The 
recording” follows, or should follow 
automatically; hut it is enough for the purposes' 
of clause (d) that the payment is certified. 

. 0 Part'eular form of certificate is pre- 
eoribed, and no such brief period of 
limitation is laid down for the certifying 
by a judgment oreditor, as is prescribed 
tor an application by the debtor; for 
otherwise, the judgment-creditor, by in¬ 
formality in his oertifioate or delay in filing 
it, might recover his debt several times 
over, even though he truthfully admitted 
payment in his successive applications for 
exeoutmn The fact that he is bound to 
certify all previous payments in any 
application for execution prevents the 
rule from working injustice to the debtor 
But a written admission by a decree-' 
holder that he received part payment on 
a certain date is not proof of suoh pay¬ 
ment as against the judgment debtor, and 
where limitation is pleaded, and it is to 
the interest of the judgment-creditor to 
admit a oenain payment, and of the 
judgment deb»cr to deny it, the provisions 
of seotion 20 Li mtation Aot, deolare that 
he fact of rayment must appear in the 
land writing of the person making the 
same. I hue, it appears that, whenever 
payment is denied by one party or the 
other, the Court executing the deoree can 
insist on the production of what at least pur- 
ports to be e, written admission by the party 
denying payment, before it reoognises the 
payment or even goes into the question at all. 

It has been argued on the strength of 
A larsoomal v. Tirathmal (l) that no 
payment whioh is not certified ‘"before the 
expiration of the prescribed period” is an 
effectual payment” under seotion 20, Limita¬ 
tion Aot, so as to prevent an application 
ror execution being barred. 

The learned Judge in that case held the 
test of a good payment under section 20 
Limitation Act, to be “is it of such a 
nature that it would be an answer to a suit 
brought by the plaintiff to recover the 
amount!' If the judgment-oreditor put in 
RO application for execution within 3 years 


of the deoree without admitting the pay¬ 
ment the debtor cannot plead payment, 
beoause it has not been certified. There¬ 
fore, the payment is not suoh as to be an 
effective answer to a suit, and is not 
effective until certified. It follows that a 
payment whioh is not certified till after 
the expiration of the prescribed period is 
insufficient to operate for the benefit of the 
judgment creditor under seotion 20. Farther 
Order XXI, rule 2, was intended for the 
Droteotfon of the judgment-debtor, and not 
for the creditor’s benefit, and to hold that 
a deoree holder can certify at the last 
moment and still get the benefit of seotion 20,- 
Limitation Aot, would practically make the 
rule a dead letter. 

But, with reference to the learned 
Judge, part payment of a debt is valid 
and could be pleaded in a suit by the 
plaintiff, for the restriction imposed by 
clause (3) binds only the Court executing 
t e deoree. The test offered is unsatisfactory 
because it is difficult to understand 
how, in the face of seotion 47, Civil Pro- 
cedure Code, any suit oould lie. Nor can 
conceive a Court granting a deoree to 
a plaintiff for a debt whioh he admitted 
had been discharged. The admission would 
be conclusive. 

The payment, if really made, is pro tanto 
a good discharge. Clause (3) permits the 
Court to ignore an uncertified payment on 
the fiction that it has not been made. The 
judgment oreditor is bound to disclose all 
payments and adjustments when making 
farther application for execution If he 
fail, through inadvertence, to oertify a 
payment, the Court oannot recognise the 
payment until it is certified, but the 
jo gment-oreriitor can be given an oppor- 
tunity to amend bis application. If he 
deliberately and fraudulently deDy a pay¬ 
ment, he can be proeeouted criminally and 
sued for the recovery of any money obtained 
as a result of his fraud. 

Nor can I discover in the rule any 
grourd for the proposition that it is 
intended fcr the protection of the judgment- 
debtor, ard that to allow judgment- 
oreditor tio certify a payment more tb«n 
three years after date of deoree would be 
au evasion of its provisions. The rule 
does not purport to deal with tbe question 
of limitation, and to read into a rale of 
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procedure an important modification of 
the provisions of the Limitation Act is, 
i n effeot, to alter substantive law. ^The 
principle embodied in the phrase uHro 
c\iroque' : is one to which appeal oau be 
made when it is sought to unfairly 
enforce a oontraot, but there is no authority, 
as far as I am aware, for extending the 

principle to a statutory bar. 

The oombined result of the rule of P 1 *' 1 ' 
oedure and of the provisions of the Limi¬ 
tation Act is that, when the Court execut¬ 
ing the deoree is asked to determine 
whether or not part payment of the 
decretal debt has been made, it can refuse 
to go into the question unless it has before 
it a written admission of payment by the 
judgment creditor, or the question has been 
heard and determined in the affirmative on an 
application duly filed by the judgment-debtor; 
and, if the judgment-debtor deny that a 
payment tfleotive for the purpose, of section 
20, Limitation Act, has been made, then 
the Court must have before it, a e° » 
written admission made by or on behalf of 

the debtor. . 

Tbe view herein expressed is consistent 

with that taken in Eussuffzeman Sotkar v. 

Sanchia Lai Nahata (2), Khushalchand v. 

Nandram (14), Bansa Uadhan v. Bhawa 

Jogaji '4), Tukaram v. Baban (b) and Biroo 

Qorain v. Jainurat Rcer (15). 

It is asserted that tbe High Court of 
Allahabad has taken a different view. Jn 
Bhi jan Lall v. Cheda Lall { lb) it was held 
(by a single Judge) (hat a judgment creditor 
cannot certify a payment made to him 
out of the Court after the deoree has 

become barred by limitation ' ea 

note and page 825*). To the ruling as 
thus stated no exception oan to taken, 
but we must rot confute adjeotive and 
substantive law. If, as a matter o ac , 
part payment has been made wit in • 
years, tbe deoree cannot be time-bane 
merely because the epeoial form o proo 
demanded by a rule of procedure has not 
been reoorded within three years. . a 
party has a right, he is prim a facie en¬ 
titled to prove it. 

(14) 12 Jnd Cas. 672; ’3 Bon,. L. R 977; 

(16) 13 Ind. ( as. 63; 16 C. W. N. 923; 16 C. L. J. 

174. 

(16) 24 Tnd. Cas. 216; 12 A. L. -T. 826 .___ 

•Page of 12.A.IL. 3-Ed. 


This casa has not been reported in the 
n I inn Law Reports bat was referred to and 
ollowed in Chhattar Singh v. Amir Singh (5). 

,n that c\se it was assumed that a 
leoree-holder might at any time (Mine in 
with an application to the Court that he 
ffioall he at liberty to certify a payment 
*nd have it reoorded; but the Court had 
before it nothing bat an application for 
execution alleging that certain payments 
had been made, and held that it had not 
been the practice in that P>;>vince to 
recognise such admission as certifying 
within the rule. This was a sound bams 
for the finding; a rale of practice was 
interpreted according to the practice of 
the Court. But, the last paragraph n 
the judgment suggests that the learned 
Judges were under the impression that 
to satisfy the requirements of clause CH 
of th« rule the payment Lad to he both 

oe-tiried and reooided. 

i concur in the order proposed by the 

learned Judicial 0 >m.ms i Jtier. 

Mr Ru pc hand Bilarum, for the Appellant 

Mr! Kiitiatrai Bho rau for the Respondent. 

JUDGMENT OF THE FULL BUNCH. 

Pkait, J. C.—I have fully stated my 
reasons in the referring judgment to which 
1 adhere. Order XXI, rule -O), ma'es 
it obligatory on tbe deoree holder to oertify 
payment and on the Court to record the 

sh me. 

The decree holder may do so at any 
time and when he has done so, the bar of 
sub role t3; is removed and the payment 
or adjustment is a fact which oan be 
proved either for the purpose of extending 
limitation under seotion 20 or of fixing a 
new starting point for limitation under 

Article ltd (?) , 

t do net agree that the object of sub¬ 
rule (3) is to provide a sanotion for the 
obligation imposed on the deoiee holder 
H is rather, as I have already pointed 
rat intended to impose a sanotion on the 
judgment-debtor. No doubt if a deoree- 
holder certifies only after his execution appli¬ 
cation has been tiled, the Court might refuse to 
allow the exeoution application to be amended 
in accordance with the fact certified and 
reject it on the ground that it did not 
comply with Order AXI, rule 11 U) 

(o', but this is purely a matter oonoero.ng 
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Order*XXl“ rale di9 ° reti ° n * iw » by 

ooL BOn ° ar di3m,98in * tbe appeal with 
Fawcett. A .1 p r 
appeal should' be dTslZT" >h ^ 

20 th trS r 

iZLTJtLZZ the fi ; 8t 

Zi and that *• ■iTd.is, zz d ~ 

15th 7 ° ° 0n8e ?“ t,V6 instalments arose on 

‘t- vaf 

which it can be said thaf #u grounds 00 
of. 1911 was out ^f 

raised j 8 that tho t > 1 10 ^rat one 

aotnally paid on the doe dlte “as steuTdi 
application bat otherwise (J l * . d 18 tbe 

by both the lower OonS». “ that the" ^ 

been two consecutive defaults at any rate on 
loth January 1908. But it n 

EStSS'T..'.tr'”- J kT= 

sr.t&ts sE ^ 

>n Kashiram v. Pandu ( 17 ) P l-M dovvn 

Mr. Rupoband’s next contention is *Ua -a 

18 tbe do 'y °f the decree holder to’ 

Payments oat of C art a/ „ , oe rtify 

the Court to bold <hat he ie T’ *1^ te 8eks 

;.-.bin tie time -Howe r^l‘d° d ° 5 ° 
debt r, i z 90 A aTO [ the J ud gment. 

the ordinary period of Tinfit ?. ny ra,e w '*hin 

for execution of a decree, Wr' 0n th P ree 80 y r ' b6d 

£°“ ,h * "' me Wfc6n 'Station begins to r arS 

Bat to fix a definite period of limO »• DD * 
this manner would be to legiLte nth* 
than to construe the enactment I . ra 5, bep 
Order XXI rule 2 l o °? ntained in 

and, in my opiniin, thesis ^ 

rule that could possibly justify tbeV" i ‘ 
doing this, especially in face of 
that the Legislature ha* a of the faot 

such a time limit in tbe case of thE ^ Pla ° ed 
debtor and omitted to do so in the Jnd8, ™ ent - 

judgment-credito. At Z Zm! 7^ 
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(17) 27 B. 1; 4 Bom. L, R. 668, 


oloarly implies that ^ XKl ’ 2 , 
t°hat Wh h 3h 9 de0ree ' holdP or ym reI D iL 0r for j s a h tment 

question whether suob na 7 !' m before the 
should be reoognised Hr ° r adja8 ‘ m ent 

0..;. *?.*, ”7 ‘•/™ a. 

mentor adjustment certified \u h “‘ 8 pay ' 
nofc be recognised Tn k ij hereafter oan- 

to a manifest absurdity ° If th °‘j erw, ' 8e , 

oan certify a payment n, V. hedeoree 'holder 
time after the annnti *• ■* D8 f raen t at any 

even in a P p eal Tt^ n'T ' for in5t8n ^ 

oould be done in this w! 1- ' 01 Ja(lge he,d 
deoree-holder is ooncer 8 j 80 far 88 the 
oal distinction between”! ’ tbere 18 no Praoti- 
oertified payment ,!) nn e O0rtlBed and * 
‘orned into Z ^tter h° f ° rmer 088 be 

holder finds this Z ben9V8r tb ° decree- 
of sub rule (3) „i ven, ent. An objeot 

‘ion’fin the Austin a! ^ ‘°i ProWde a ‘sane 
‘ion imposed in theTeW ^ the “h 1 '*"*' 

and so far as thi l 6 l ? n ’ par ‘ of the rule; 

this objeot eonld 1 8 ° r8e ' bo,der ' 9 ooroerned, 
a oonstructioo of b t a he en r t : , ; e,y "-‘-lieed by 

decree bolder to oertify ’ perm, tting the 

“oot at any time wfthonT 7 "" 1 &r 8d,D8 ‘‘ 
whatever. That being so r th' 7 . re8trio *i° n 
fflnst construe the wnr^ 0 . Ink Conrt 

8d " in sub-rule (3) as !t 06r " fied ° r rerord ' 

to payments or adjust aoy , ra ‘, e restricted 
rooerded- beforjlh. „ T" 1 ' ° ertified or 

Dit ion arises in ei ecuZn °" ° f ,be,> ' 800 «- 
manifest absnrdity and a ’ 80 , 88 '° avoid a 
reasonably be held to h« re ' D,t tfaat o-inDot 
‘he L f gisl atare e ' d ‘° baye 1)888 '"tended by 

Protation of Statutes 3rd V? • ° D ‘ b8 lDtfr ' 
and Hardoastle on Statnl. h r d,t,0D ' P**° 

Page 175. Th es j ‘ ‘ Uv - 3rd Edition, 
appear to have bL °° n8,der ations do not 

‘he Judges in th! Pr6SeDt to (be m '' 8d8 of 

decree-h!lde r „a be 0 8 T r bl '° h bu,d ‘hat a 

restriction. The I y ®t any time without 
Tukaram y. ^"V*" ° D >be P °' ot " 

jndgmeat there Ze. ^ n * bis 

opinion expressed hv y / ol,0 . ws the similar 

Rahiman v. Khoia Kh t ID ?“ * vtAJaf 
in ‘nrn is based ^ ( I0 >. which 

mling in ' Fakir m * j* GaI<m “* rail Bench 

08). In thatZe th! adan . Af ° AaB Ghme 

faots says-_“Then! • Jadgme nt in stating the 

ys - J be plaintiffapplied under section 

4 


(l9> 4 B ' L - R - ,3 °- «» W. B. (f. B.) 10. 
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216 of Aot VIII of 1859 for the issue of a notice 

oallinK on the judgment-debtor to B hnw cause 
why the decree should not be exeouted against 
him, and he stated that the defendant had 
paid the earlier instalments whioh became 
due more than three years before the time 
of the application, and the question was whe- 
ther the plaintiff oruld be allowed to prove 
that those payments had been made to him 
as the instalments became due. the pay¬ 
ments not having been made by the 
defendant to the plaintiff, through the in- 
tervention of the Court.” It is clear, there¬ 
fore. that the plaintiff did sufficiently 
certify the payments by his statements in 
his application for execution; and accord¬ 
ing to later rulings no formal subsequent 
certification was really necessary. This and 
later cases such as lakh, Nora ,» v. 

Felamani Vasi (19) and Ra,am An/ar v. 

Anantharatnam 13) merely proceed on he 
fact of no period of limitation being 

prescribed for such a case; but if my 

^w is correct, this is not conclusive. 
The case of Eusuffteman Sorkar y Sanchia 
Lai Sakata (2) in effect adopts that view 
and does not go against it. For al 
learned Judges say on this point is, 

appears to us that the decree holder may 

either apply to certify P aymen L 
execution or may do f ° on 4 ^ 

plication for execution.” They do not . ay 
that he can do this after the application 

for execution, on whioh the 9 a « stl "" 

recognition arises. In Narsoo,nal 

(1) this point was not gone into because 

(on the view taken in that case) it was 
unnecessary to do so lor its decision 

The only other ground on which it can 
be said that the application was tun- 
barred is the View adopted by the Allah¬ 
abad High Court in Ohhattar S.ngh v Jm, 
Singh (o'. It was there held that 
statement in the application that the fir s 
four instalments had been received could 
not be treated as a certifying under 

Order XXI, rule 8. and that tbCourt 

was bound, therefore, to assume that no 
euch payments had been made But th s 
view is based mainly on a different prac- 
tice stated to exist in the Unite! Pro 
vinoes, whereas tins Court ’ as jn 

in Narsoomal's ca,e (l) ' ie ' 


(10)27 lad Cas. U; 20 0 L. J. 131. 


Sind, there is no valid reason why pay¬ 
ments should not be certified in the ap¬ 
plied ion for execution. The payment cf 
the first five instalments was, therefore, 
sufficiently oertified in the application of 
1911 ft nd could be reoognized by the 
executing Court. The payments were no 
doubt in 3 irreotly stated in that application, 
but the statement give the net result 
as accepted by the parties.^ It was, there- 
fore, really a oase of an adjustment of 
part of the decree whioh was duly cer¬ 
tified to the Court. 

I oan find nothing in Narsoomal s case (U 
whioh prevents the appeal being dis- 
missed, and the question of the correct • 
n(n9 of that deoision in regard to pay¬ 
ments relied on under section 20 of the 
Limitation Act does not really arise. 
Hat as the point has been fully argued, 

I may say that on further consideration 
I think the arguments, on whioh the 
judgment in that oase is based, are not 
pound. They apply to the point under 
diseus>nn a recognition test for determin¬ 
ing what (in oases other thau an aotual 
payment in money) is a good payment 
under section 20 of the Limitation Act 

and the corresponding English Law, r/. 

Halsbury’s Laws of England, Volume XIX 
Article 116, page 70. That test, however, 
cannot be properly applied to a money- 
payment, and that being so, l think it 
cannot be applied at all in the manner 

in whioh it was in that judgment. 

Kemp A. J. C.—This second appeal in¬ 
volves the deoision of a question under 
Order XXL, rule 2 (D of the Code of Civil 

Procedure. . , 

On 20th November 1903, plaintiff obtained 

a dooree on an award for Re. 979 8-0 payable 

by annual instalments of Be. 112 per annum 

The decree provided that in default of 

paymeut of any two consecutive metal- 

ments the whole amount should become 

due. The instalments were payable on and 

from 15th January 1904. 

On 20th April 1914 the deoree-holder 

filed an application for execution in whioh he 
cave credit for five annual instalments of 
o U > each and applied for execution 

of the balance, Ri. 4L9 b-0. That appli¬ 
cation was dismissed for default. 

On 20th April 1914 he again applied for 

execution notifying in his application that the 
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amounted in all to Rs *?6j thafc they 
the first fi va annual in/ i d ^presented 

off-t Payment9 j;ir^ g A :r r :“ er 

R q . 112 some time in 1934 

rI j-2 ° n Hilary 1906. 

R ‘ ' nn “®‘h February 1907. 

R<' !> 2 fa r n the° th Janaary 1909 an d 

strain! ^ * iyep -edit for in 
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the acceptance of Rs 150 ^’ w ’ a,7e ^ h y 

15 Subsequent de anl t 8 '* i > bp “‘T 

waived by the aooeptanoe of S ' mdar,y 

ments, and the position at th« b ' ieQII9n ‘ Pay- 
application for °* 1Q lba 

was that the wholn u, 1 *-°th April 1911 

had become payable on *] °t tbe deore e 
by virtue of default in ZSnt of T"* 1910 
seoutive instalments on [ 5t 1 , * two ° on - 

and 15th January 1910 b daDaary 1&09 

no^lT tt April 

required by Order KXI bee f 1 O0r tified as 

Code. Subsequently^ on-^Otlf ^ .,° f tbe 

after bis applmation of 20th April^giV^t’ 

been dismissed for default nf P 1911 bad 

decree holder filed hio Q a PPtaranoe, the 

e-oution. Th e S a b JodlTf , aPP,i ° atio “ for 
"as time-barred on the d Lo„ l nhi' <, ° nS 1 ldered il 
Could take no notice of na tbat ‘he Court 
not certified. The UiltriotT"^ Wh r iob were 
reversed this orde^hoX “tt 

1,0 huie limit for oertifvin« “f there wa s 
Clearly, unless the Court o'nUkTv, T*' 

bLred Payment8 ' ‘ he d — would be “time 6 

The judgment-debtor appealed * j 
appeal came on before Pratt r r tbe 
Crouch, A. J. C. Rnth n , and 

were of opinion that na iese Earned Judges 

A XI. rule 2 (1) could b? Dt V« Dder 0rd - 

decree.bolderatauy tim e C ^ by the 

with the decision in 

(1; and referred the noint *k c l \ ath,n *l 
fiion to Luis Fall Benob. ’ ' fcr ° fore ' for deoi- 

b - - j 


tbat b the rnlL'tf bay i°* concurred 

by a Fan ZZ ° re th6m Sh ° Dld be h -vd 

Narsoomal v. Tirathmal} 1) ^ tbe fao ts in 
as in the present? Wer6 not ‘ h « aa me 
^ue that the same .Tr “though it is 
oases as to whether 9 thl 100 . ar,8es in both 

limitation prescribed h f ^ ,8 a* 7 period of 
certifying pav , or a decree-holder 

a ( 1 ) of fhe Code Tba ^ ^ 

distinction between The ' WaS ' b ° Wever ’ this 
v. Tirathmal( 1 ) an d th 0886 ° f Narsooma l 
the former the I PT? nt ° a -. that in 

‘be payment to eZ7 th ^ by 

‘•on by invoking the 6 . P ° f Iia,ita - 

2.1ft, 

applicable to Th e a o 6 Tv^cT 6dprinol P ,e9 

prefer, therefore to rest Se f 9 ° f fa ° tS acd 1 
‘be facts of the okse before "°‘ 3 ‘° n ‘° 

‘O l7i:Z: y °t; n XXl ’ r h2 (1) ' '-‘-m, 

terms an ab-iolato rl t** ° ear arjd express 
to oertify payment ° 7 T tbe deoree * fa oWer 
It lays down in ! ^ i? ad f nnder fche d ^ree. 

of the Court to record in °fi ear teFm8 the d ° fy 
be *ug so, r fail tn L pa ^ ra ©uts. That 
that any period nf l- 68 ** ° an be 8a,d 

‘or performing this duty'caltTpo' 8 t h r T r ' bed 

holder. I’fiof y , 1 upon the decree- 

short answer to thT ^ m& to be «>• 

decree- holder dL \ ent,0D that if tbe 

within a certain tim °f rt, / y 8aob Payments 
^opohand oc ntodso^ 6 ^ 9 ° day8 a * Mr * 

lrf l oftheLimitati o rA^T r8 . ander Arfcio,e 

certifying them ° ’ be 19 barred Irom 

Except where the -j 

for the nerformo , P rovid ^ a time 
and natural infer n ° 0 a daty ’ tbe ordinary 

to perform toat doto 9 - ' 9 tbSt ‘ he ° b,i?ati - 

t^D fc dQty 18 a oontioniog obliga- 

d °P3 not, a^in^th 8 tbe deor00 - bo lder 
section 20 of fk 6 . oiroamstanoes where 

u Pon, seek anv n ^ 10 ^ ,mifcat,0D Aot is relied 

ments certified. Va ° AgQ b7 fcbe P a y* 

so that ther^rern 8 ** 401, ad . m,ta tbe Payments, 
to do but re^n ?^k D8n0fcb,0g for tbe Conrt 
debtor dispated the em ’ Had tb ® Jnd|?meD *- 
“ would have LSI? 6 * 3 ° r &Dy ° f them - 

at the inatann i obI, «atory on the Court 

instance of the deoree-hojder to 
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have inquired into the faot of the payments. 
Order XXI, rule 2 (1), only applies when 
the money has been paid and to see whether 
it has to perform the duty of recording 
payments, the Court must first deoide whether 
the payments have been made. 


The conclusion that no period of limita¬ 
tion is presoribed for the decree-holder 
to certify payments under the decrees is 
also, perhaps, supported by the faot that the 
Legislature has ex pres? ly provided in Artiole 
174 of the First Schedule of the Limitation 
Aot for the case of the judgment-debtor 
who has an option in making the application 
under Order XXf, rule 2 (D, whilst no 
express provision is to be found in the 
Limitation Aot for the oase of the deoree- 
holder on whom there is oast the duty to 
apply. 

The trend of deoisions seems to favour 
the same view. The oases have all been 
disoussed in the judgments of the learned 
Judges who made this reference and l cannot 
see that any profitable result oan be aohieved 
by going over them again. 

It is also dear from the rulings that it 
is enough to satisfy the provisions of Order 
XXI, rule 2 (1), if the decree-holder men¬ 
tions the payments in his application for 
execution. 

In this case I have assumed that receipt 
of an instalment or instalments in arrears 
amounts to a waiver of the default Mr. 
Rupohand wishes to dispute that, but I am 
not prepared to depart from the ruling in 
Kashiram v. Fandn (17) and the deoisions of 

this Court on the point. 

I, therefore, think the appeal should be dis¬ 
missed with costs. 


Appeal dismissed. 




MADRAS HIGH COURT. 

Appeal against Okdek No. 17$ of 1"18. 

December 5, 1918. 

F resent: —Mr. Justice Sadasiva Aiyar 
and Mr. .)untile Spencer. 

M ANGAL ATHAM M AL -Defenimn r No. 3 

— Appellant 
versus 

V EE11APPA GOUN DAN— Plainti ff — 

Respo;> dent. 

Civil Procedure Code (Act V of 1D0S>, «. 11, 

0 [[ 2_S//fV /".>/• jh>>.'■ V'to/i htisril on title </ < land- 

lord, dismissal of—Aecou l <uit hn-ed un reversionary 
right, whctlt-r maiutninahlc —Cause action— Ues 

judicata —Multiplicity of chums. 

Th« dismissal of a sail for possession "I I" - "- 
portv wherein the plaintiff claims (>» he the defend- 
ant’s landlord, does not bar a subsequent suit by 
the plaint ill’ against the same party for possession 
as the reversionary heir <>! the Iasi male owner, 
either under section 11 or under Order 11, rule 2, 
Civil Procedure Code, as the title put forward in 
the first suit based on the contractual relationship 
of landlord and tenant and the title put forward in 
the second suit as one of the heirs of r he la-u male 
owner constitute different causes of action. [|>. 815, 
col. 2; p. sit), col. 1; p. Sl(), col 2.] 

Retinas tea mi Ayyar v. VyCiinutha Ajyar, 20 M. 
700; Id M. L. -T. 44S, Paramhath Mina'.kul v. Puihcn- 
natt'il Moosau . 28 M. 400 and Pittapur Rijn v. 
Surujn Ron. « M 520 (P. C.); 12 l. A. 110; 9 1ml. 
Jur. 274; 4 8ar. P. C. J. 038; 3 Ind. Dec. (N. s.) 350, 
followed. 

Per Sadasiva Aiyar, .7-One of the considerations 
to he kept in mind when considerin': the question 
what ground of attack ought to have been advanced 
in the first, suit is whether under ()rd> r 1 L, rule 
( ivil ' roceduro t’odo, it was ‘practicald.-’ to have 
framed the first suit, by alleging the facts put 
forward in the second suit without the evidence 
respectively adduceablo on the two sets of facts 
becoming mutually destructive, [p. m 7, col. J.j 

Appeal against the order and ju Igruent of 
the Court of the Temporary Subordinate 
Judge, Madura, in Appeal Suit No. 16 of 
19l8, preferred against tho deoree of the 
Court of the 2nd Additional District Munsif, 
Madura, in Original Suit No. 2 of .917. 

FACTS appear from the judgment. 

Mr. T. M. Krishnaswamy Aiyar, for Mr. 
K Rajah Aiyar, for the Appellant. —Tne 

lo wer Appellate Court should not have re¬ 
manded the suit. The present suit is barred 
by reason of the decision in Original Suit 
No. 129 of 1913. The allegation m the 
present suit was a‘ground of attack’which 
was open to the plaintiff in the prior suit. 
Not having availed himself of it. he could 
not again be permitted to harass the defend- 

ant with fresh faota and oauses of action 


the 

the 

the 


”■ ........ 1sb 

S‘t «° X b "‘ 

same. 49 s “b8tantially 

Refpondttlfhf”:"? 1 ' ^ the 

either under T ''V* ^ 

II. rule 2 , Civil Prooedare Code ^ 

Of the deoision in Original Sm> v reas ° n 
of 1913. The titled ■ U No ' 129 

are different and the can“eV of ^ t"° 8n ' tS 

separate and are not iH Q r ! ° tlon are 
in the first suit was bi2\, The tit,e 
ship of landlord and tenant °l n 'rh relatlon 
sa, t th e Plaintiff claims as'he r 

owner. He need nnf u 0Ir of the la Q t 
on this title also or as ^ 0889 

the former suit. Every suit no ft J ter ° a . tlve in 

a party Z sTZ p^^.^ 
sion in Pittapur Bait v r 'J y c °nnoil deoi- 

See also RaZs Wa Z A \ Sunva R ™ 0>. 

Agyar(2),i n which the JnXl V 'u ] vtu,natha 
a Plaintiff need notun.t a U th^ tbat 
aotion whioh he might ha h ° anse9 of 
defendant in respect of th^ aga,nst ,be 
matter of the suit, bat that h ,° r objeot ' 

ed to bring forward hi ' thole ° D ' y requi - 

the matter of litigation on th 8 . aS t0 
right involved in the suit. 6 qaestlon of 

JUDGMENT. 

apS^n^^^SfVh'^ ' D th ' 8 
wS^f* T tg2i.“j s 

the suit, holding that it w° h U ° 3 'I dlsmi38 ed 

of the deeiaion fn 0ri g nlfs by rea90n 

19U by the Appellat7conrf a,t The 0 Sn 29 ; f 
Pate Jadge, who was ?° rdl * 

who decided the appeal 

amt, held that hie deoision dirl. ° tb8r 

rate as res judicata in this suit D °,i ° P8 ' 

de^r; 

"SJt *3 - >j“«« 

the suit' 6 house d from°the ln 3^6?°° ° f 

settiog ud (lJ on q drd defendant, 

8 np UJ an arrangement whereby 


[1919 


(1) 8 M. 520 (P. C.), 12 I A ne o , j T 
4 Sar. P. 0. J. 638; 3 Ind. Deo ( N ®’ , 1 Jar ' 27 4 • 

(31 26 M. 760; 13 M. L. J 4 « J 66 ' 


aonte OW I, ra r h an r d M*™™ 1 ^ bi9 ‘« 

to discharge the d ^\ r,ay88 - h, 8 '" 8 nnable 

Cbellayee and aunt Vf ° ‘ heir «"“■« 

lot lat plaintiff have the^''' t0 

Sion of the suit nm \ exclusive posses- 

h.s disoharg “n th P8r i y ,° D °° ndition »t 
the house from 098 debts > (2) a lease of 

ord defendan He , h ‘° m ° ntb “> tha 
a single" 3 oause of ao of 1° ^ P ' aint 
date of default in .h wb,oh was the 
April 1st, 19lJf he P^ent of rent. 

Plaintiff D o 8 „ tr 'the “s' 3 * 38 ' 7 f ° UDd f ° r tbe 

£\sai- 

i-pr s, .s 

against the plaintiff h /r' 6 J “ d * e f ° and 

on the exola^I f?, ° n the ]ease and 

dismissed the suit ' ° S9t ° P by blm aud 

pWntiff'S; 1 No *. I2 ^ of 1916 the 

reversionary heir of his 

f handavamurthi Goun- 

a declaration of hisown 
^alani Goundan’s (2nd 

Possession of the\anl rev f rQ j°^B, (2) 

Plan together with A ,D the 

repeated in his plaint profit8 / . He 

as to time nnri Vltb 8ome variations 

story about the famir° a D9 ° 0n88rD8d tbe 
whioh he was to y , rang:ernenli under 

Ubell.yre and Min.keM° °* 

partition in Marob 19j0 Vthft ■ aUeged a 
the institution of hie J‘r \ prl0r to 
mentioned i n bis nlaW - 8Q1 f bafc nofc 
whereby the famiJv P b tb&t 8n,fc ^ 

to above was y arran S’ 0m0n t : referred 

houses were di vl°H PeD ! d “ d the famiI ^ 

‘he house marked A*'t°J^HottedT 
share. He u- allotted to his 

this suit as a l b ' S 08,1969 ° f aotioc for 
dates n. arl ® 1D » 0 ° three different 

grandmothers 8 “ b e e r r ^ **»• wb8D bia 

a daughter’/^/ ? ter :.^ ,nak8l,, l wbo bad 
the a IWfiH d,ed * Maroh 1910. when 

2nd 19f 6 ° D took P ,aO0 f and February 

the Subordinate* 3 J^dge’e 8 Court° 8 ^ ^ ^ 

if The“r!v tMti : e r6lief - he asked that 

the famni l° D a 8ged were foand against, 

and the n * b ° D f S m ' gbt D0W 1,3 divided 
the one marked A might be given to 


great grandfather, 
dan , to obtain (1) 
and h is cousin 

defendant’s) title 
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him and put in his possession as bis 
exclusive share. 

The question whether the plaintiff is to 
be debarred from proceeding with the 
present suit must now be viewed from two 
different standpoints, namely, that of section 
11 and that of Order II, rule 2 % of the 
Civil Prooedure Code. While it may be 
confidently asserted that the plaintiff’s 
right as a reversioner has never hitherto 
been “direotly and substantially in issue” 
in any former suit, it may be argued 
contra with some reason that publio policy 
does not permit a defendant to be harassed 
with a multiplicity of suits with all the 
ingenuity that may be employed in so framing 
a plaint as to dress up a stale claim in new 
oolours. It may be urged that the 3rd 
defendant has successfully defeated an at¬ 
tempt to deprive her of possession of the pro¬ 
perty that she enjoys, only to find herself 
subjected to a renewed attack on the same 
property at the instance of the same party 
(her brother) who has already once failed 
on the verdiot of three Courts. Explanation 1 V 
to seotion 11 of the Civil Prooedure Code lays 
down that any matter whioh might and ought 
to have been made a ground of defence 
or attaok in a former suit shall be deemed 
to have been a matter substantially in issue 
in such suit. No doubt the plaintiff might in 
Original Suit No. 587 of 1912 have taken 
his stand upon his right to succeed to his 
great-grandfather’s property upon the death 
of Minakshi, seeing that the woman died in 

190S and her sister Chellayeo died in 1905. 
There would have been no objection under 
Order II, rule 3, to suoh a joinder of the causes 
of aotion in the two suits. He might also 
have mentioned the partition of properties 
in March 1910 which he now puts forward. 
But can it be said that he ought to have 
done so? To answer this question we must 
turn to Order II, rule 2, whioh says that 
every suit shall include the whole of the 
claim whioh the plaintiff is entitled to make 
in respect of the cause of aotion. Now the 
Privy Counoil so long ago as 1885 had oooa- 
sion in Pittopur Raja v. Suriya Row CD to 
construe the words of the corresponding seo¬ 
tion of the Code of 1859, whioh deolared that 
"every suit shall include the whole of the 
olaim arising out of the cause of aotion. 
They then observed that this did not mean 
that every suit should include every cause 


of action or every claim which the party 
bad; and they applied ihe test cited from 
Muunshee Buzloor Ruheem v. bhumsoonnissa 
Begum (3) of seeing whether the olaim in a 
new suit was in taot founded on a oause of 
aotion distinot from that whioh was the 
foundation of the former suit The wording 
of the Code of 1908 upon this point is a 
little different from that of 1859, as it sub¬ 
stitutes the words "whole of the olaim whioh 
the plaintiff is entitled to make in respect of 
the oause of aotion” for the words ‘ whole 
of the olaim arising out of the oause of ao¬ 
tion.” 

But Order II, rule 2, olause (1), is identical 
in lauguage with seotion 43 of the Code of 
1882, and in Ramasicami Ayyar v. Pa ythmatha 
Ayyar (.2; this Court adopted the interpreta¬ 
tion of the Privy Council and appl ed it to 
seotion 43 whicn was the law then in foroe. 
The learned Judges (Benson and Bashyam 
Aiyangar, JJ.) also dealt with seotion 42. 
whioh was worded in praotioally the same 
language as Order II, rule 1, of the present 
Code, and ran thus: "Every suit shall, as tar 
as practicable, be framed so as to afford 
ground for a final deoision upon the eubjeots 
in dispute and so to prevent further litiga¬ 
tion oonoerumg them. 1 hey observed that 
the object of this section was not to require 
the plaintiff to unite all the oauses of aotion 
whioh he might have against the defendant 
in respect of the corpus or objeot matter of 
the suit, but merely to require him to bring 
forward his whole oase as to the matter of 
litigation on the question of right involved 
in the suit. They explained the expression 
‘ the subjeots in dispute” as signifying the 
jural relation between the parties to the suit, 
for the determination of whioh the suit is 
brought. 

If we take this deoibion to be good law 
(and I see no reason why we should dissent 
from it), it may be said that the jural relation 
of lessor and lessee, on whioh Original Suit No. 
587 of 1912 was based, in respeot of the house 
comprised in the present suit was quite differ- 
eu t from the jural relation of owner by 
right of succession and trespasser, which 
governs the suit of 1916. The dates when 
the oauses of aotion arose in the two suite 
are also different. Of course a finding upon 

(3)11 M. I. A. 651: 8 W. K. (P.C.) 3; 2 Suth. P. C. J. 
59 ; 2 Bar. P.C. J. 259; 20 E. K. 208, 
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' oerlfun ls s«e or issues in one suit may be 
.LiZ lir* ] f, ter betw ««n same 


a 


11919 


4 . . ouiu ueiween the 

parties without the whole of the later suit 
being barred by res judicata. 

I am, therefore, of opinion that the learned 
bordinate Judge was right in remanding 

issue No 3 r wrh ° n the i88Des °ther than 

indicate m Wa9 , n P° n ‘be question of 

judicata. Ihis appeal should be dismissed 

and each party should be directed to beat’ 
his own oosts in the appeal 

S A D A S 1 Va A, tar, J.-I agree bn j j ^ 
on thT^egal my T " WOrdS my op,n ' on 

the legal question involved. Those 
Questions are of g rea t difficulty and 
were argued strenuously on both fd d 
In the plaint m the Suit No 124nflQiq c 
the Additional District Mun it’s Cou t ° 
Madura ,587 nf 19,2 of the Spa^ ri ° 

Mu ns if s Court) the plain, iff stated that hi, 
grand aunt Minakshi died “two years ago” 

iZ October Pa S Ph T ° h f at Elhibit [ da ‘° d 
died about. Ocober 19i0. The" 9 , 

e ph of that plaint states ,1^ tbl pS-' 

ff S mother and her two sisters entered 
into some arrangement with the plaintiff 
(ignoring evidently the defendants No, f 
and 2 and the plaintiff’s brother Paohaimutbn 

a , payin e the debts of the plaintiff’* 

ChellayeT akehl and bis grandmother 
! : , 11 ' mpl,es tbat agreement was 

lCn i lu h ! S " eath in about October 

and that she was rot a party to it 

1916 ’ Ih P T* 7-« h ! pre8er,t Suit No ‘ 121 of 

re-open,ng a previous arrangement between 
the defendants aNos. 1 and 2 and the p |» in " 

o the D “ kehl , Thas Minakshi, according 
to the present plamt, had died before March 

191° and the family arrangement set up in 

this suit was between her and the clam,iff 

lifeti th8 ( Ae ° Ddavta Nos - 1 a °J 2 during her 
lifefme (and not as between the plaintiff and 

the plaintiff s mother and the plaintiff’s two 

aunts as set np in the former suit) The 
cause of action in the former snif 
-batantiaUy based on the „“laotu a , Te! 

the plaintiff and the 3rd defendant theme 


alleged joinT tit/T^f ak ' 3 , based the 

‘be defendants Nos 1 and 2 ° f 
division between th ^ ? r &nd 00 a 
Having regard to th ? Unh 1910 ’ 

weight of ^aufchnrit^ 6 prepoDd eranoe of the 

sions Of this On ? *T ng the many 

Hilary V i ° f ^ ° nIy Ram ‘- 

PrambathSlandkZl (2) a ° d 

(4) need bo n t j V ’ f^engattil Moosamu 

overruling tin • * atypa and both 

(6) in favour nfT"' ^ T ' KrMna 
to the res judicata ll !- 6W that tbe e * planati °n 
of attaok” doe, not a °ff regard3 "* roand s 

be sues on » diff , S p,a,n ‘ iff where 

that a snil 1 g Dt oa “ s e of action and 

ship of tenanoW °h tb ®'“ on ‘ ra otual relation- 

of acDon te , m y that b r d r * d ' ffsrent ° a “ 8e 

eonstrained w“th 1, °" 1 ara 

Present suit no h JT* to bo,d tba ‘ tb « 
deoision in the formed ^ ^ 

e * press ion “"c, tbe question whether the 

‘he “ Zhtoh °L aeti0 °" ” W M 

Plaintiff to p Qt f orw „ ? ava,iabIe to the 
previous suit whioh h ° n date ° f the 
to put forwaH in the 77 r> h ? 9 ° ° mitted 
he l>ad put fnro, 1 e hr9t 8u,fc and wbl ’°h 

‘he second s iMn ^ tbe BrSt tima ip 

8‘antially the J ‘° e3tab lish sub- 

suit was brooV, T ^ ° n ‘ Vh, ° h tbe fir8 ‘ 

the expression^ ! ii t l0 bf>fc te r opinion ia that 
facts. But the d ?? ra,,y iD0lQd « Pnoh 
considerable diffpr 6 * 0 ' 1 ^ ° ft5,e8 d,J?0 lo se that 
-subs when ^ 0pi ” io " ‘^emly 
consider whether th . d ^ eS prooeed to 
fieoond suit and t t !° ht 9 eet Dp Iu the 
particular set of f* *-° be es ‘ abi 'ahed by a 

samG as the title a t „' 8 8ab8 ‘ a, ' ,iaJI J' ‘he 

was sought to h« f f, a f ln tbe first whioh 
of facts and b9 e8tabl,3bed ^ soother set 
of action „ D he 'r betbe -; hence, the cause 

instance in j. 7°, 8mta 19 ‘be same. Eor 
Ohetty (7) l ' nac ^ulam Ghetty v. J leyyappa 

and Davies J f e ? laed . by Subraraania Aiyar 

first suit to set’ * T° F Wb ° fa,ied in the 
passed during hi S,d9 ® 00raprom,H o decree 
of fraud on m \° 0r ‘ ty l 0D tbe legation 

held preclnff j P&rt °/ bls » aar diaD, was 

0Q the new ^ bnng,nflr a second suit 

^gation that the decree was 

/ . X - 


(f) 28 M. 406. 

(6J22M 2 Iq : l r° m L ' R ‘ 87 *’ 

0) 21 ar’ qi. 8w In r d T Dec ' (N - s - I84 * 

1 8 L - J - a) 7 Inti. Deo. (*. s.) lit 
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passed without obtaining: the consent of the 
Court But in Ramaswami Ayyar v. Vythi- 
natha Ayyar (2) the learned Judges. Benson 
and Bashyam Aiyangar, JJ., disapprove of 
the deoision in Arunachalam Ohettv v 
Meyvappa Ohetty (7) ( see page 774*).' 

1“ Pillai v. Tiruvenga lam 

Pilla 1 M .s,r Arnold White, C. J., and 

Miller, J differed on the question whether 
the 8eoond suit based on a claim to be 
the next reversioner, on the allegation 
that the plaintiff was the sister’s son’s 
son of the last male owner, was barred by 
the dismissal of a former suit in which 
also the plaintiff had claimed t> be the 
next reversioner bat traced his title as the 
alleged adopted son of the brother of the 
Hst male owner. Owing to such difference 

ot opinion, the case went before the present 

learned Chief Justice (then Wallis. J.) and 
e e d that the title as reversioner was 
the substantial oause of action in both suits 
and he deeded that the second suit was 
b irred. i shall quote some instructive o b- 
servations from that judgment: “Apart 
altogether from authority, it appears to me 
that, m a suit to establish a claim as 
reversioner, that claim should be held to 

°f [ be 8ab j 0ot io dispute within the meaning 
ot the seotion. I should not omit to observe 
that the provisions of section 42 as to the 
framing of suits are only to be applied 
as far as practicable,’ and if the plaintiff 
would have been embarrassed in the former 
8Q«t by relying not only on his alleged 
adoption by the divided brother of the 
eoeased but also on his dement from the 
sister of the deoeased, it may well be that 
e would not have been bound to roly on 
both grounds. This would, I think, be the 
a9e 1 ^h 0 evidence in support of one 

ground might be destructive of the other 
roun s. Bat there ooaid be nothing 
„! 8 lu the present case, and I 

u ln ^ there is anything unreasonable i 
, 1 ^ that the plainciffin the formersui 

a ^ ave ra *iad upon his descent fron 

^oeased’s sister as well as upon fch 

,0 ?’ 80 . ^ proof of the adoptioi 

r \ 0 m, f?ht still establish his right a; 
ersioner on the ground of this desoen 

Th« • r8 J 0nt ^ ar t ba r litigation regarding it 

( 8 ) 31 M.^85 t3 ° f * 8arn0: * badges whe 

--- 
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made the reference do not expressly refer 
to seotion 42 of the Civil Procedure Code, 
and although Ramaswami Ayyar v. Vythi • 
yiatha Ayyar (2) is oited, it is, I think, pos¬ 
sible that the attention of the learned Judges 
was not specially direoted to the observations 
as to the eoope of seotion 42 which are to 
be found in different parts of a ver> lengthy 
judgment. If I bad been obliged to form 
a oonolusion upon the earlier authorities, and 
apart from seotion 42, 1 should have found 
the task one of great difficulty.” Section 12 
of the old Civil Procedure Code corresponds 
to the present Order II, rule 1. 

One of the considerations then to be kept 
in mind when considering the question what 
grounds of attack ought to have been 
aivanoed in the first suit seems to be 
whether under Order II, rule 1, it was 
practicable’’ to have framed the first suit 
by alleging the facts put forward in the 
seooud suit without the evidence respec¬ 
tively adduoeable on the two sets of facts 
being mutually destructive. 

Mr. T. M. Krishnaswarni Aiyar for the 
appellant (if I understood him aright on 
his subtle points) argued that even where 
the facts newly alleged in the seoond suit 
may be destructive of the faots alleged in 
the first suit, if the title can be grasped 
by the judioial mind as substantially the 
same in both suits, the seoond suit would 
ha barrrd as res judicata and prohibited 
under Order II, rule 1. He put forward 
the following or a similar illustration. A 
has two sale-deeds (say dated respectively 
in May and June 1910> conveying to him 
the same property. One was executed by 
B and the other by C A was doubtful 
whether B or 0 was the owner and so 
he got sa'e deeds from both. He then 
sued trespasser D on the strength of his 
sale deed from B, That suit was dismissed 
as B's title was found against. Can A 
then sue D again on the strength of his 
sale deed from G ? Mr. Krishnaswami 
Aiyar argued that A cannot do so and that 
he ought to have put forward his oase 
under both the sale deeds in the first 
suit, though the title of B rested on proof 
of facts inconsistent with those on whose 
proof G's title had to be established. I 
think that I need only say that the balance 
of the authorities seems to be in favour 
of the view that the seoond suit is maiq* 
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tainable in the above illustration (by Mr. 

T. M. Krishnaswami Aiyar), though in one 

sense the jural relation in the two suits 

between the two parties is the same, 

namely, the plaintiff as owner and defendant 

as trespasser. I do not, however, consider it 

neoessary to oonsider the question in 

detail beoause in the present oase, the 

title put forward in the first suit (based 

on the contractual relationship of landlord 

and tenant) and the title put forward in 

the present suit (the title as one of the 

three heirs of the last mala owner) 

constitute different causes of action, aoording 

to several precedents of this Court binding 
up upon me. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 476 B of 1917. 

February 7, 1919. 

Present: — Mr. Mittra, A. J. C. 

DEWAJI— Plaintiff — 
Appellant 
versus 

AMRITA and others—Defendants— 

Responds 'T.i. 

Civil Procedure Code (Act V of 1908 ), O. XXI, r. 
93 — Execution of decree—Sale — Warrant oj title — 
Purchase- money, ichether can be recovered on eviction 
b U tMrd person —Limitation Act (IX of 1908J, Sch. I, 
Art. 97— Suit to recover money paid on existing con¬ 
sideration, which afterwards fails, maintainability of. 


Having thus expressed my oonourrence 
with the conclusion of the lo ' er Appellate 
Lcurt on the third issue in the suit, namely, 
whether the suit itself is barred by ,e* 
judicata, I wish to point out before getting 
nd of this appeal that at least one other 
issue ought to have been framed by the 
Distriot Munsif, namely, whether the 

,n the former suit against the 
plaintiff in respect of his exclusive title to 
the ownership of house site A (see para¬ 
graph 4 of Exhibit IV) is re* judicata as 
between the plaintiff and the 3rd defendant 
and against the plaintiff in the present 
suit. The distiuotion between a finding on 
an issue being re* judicata and the suit 
itself being barred as re* iudicata must 
be clearly kept in mind, and this new 
issue must also be deoided in the remand 
hearing before the District Munsif. I do 

not wish to express any opinion on this 
new issue at this stage. 

In the result I agree that the appeal 
ought to be dismissed. The parties will 
bear their respective oosts of this appeal 

M. C. P. 


Appeal dismissed. 


1 here is no implied warranty of title in an auction* 
sale under the Civil Procedure Code, either by tho 
decree-holder or by the Court, and, therefore, no action 
lies against the decree-holder fora return of purchase- 
money paid at a Court auction in execution of a 
rn< ^n»*y decree, when the purchaser is evicted by a 
third party who successfully establishes his title to 
the property in a regular suit. [p. 81 8, col. 2; p. 820, 
col I ] 


Where the right, title and interest of the judgment- 
debtor is sold and the conveyance effectually 
passes it, there can bo no failure of consideration, 
for the consideration was the right, title and 
interest, which exhypothesi passed, thoughit was value¬ 
less. 1 he same argument applies when property 
is sold as property believed to belong to the judg¬ 
ment debtor, where the sale, as in a Court auction, 
is by implication one with all risks and all defects, 
[p. 821, col. 1.] 

A suit for money paid for an existing consideration 
which afterwards fails, such as is contemplated by 
Article 97 of Schedule I to the i imitation Act, 

lies if there is a contract between the parties, [p. 821, 
col. 1,] 

Appeal against the deoree of the Distriot 
Judge, Amraoti, in Civil Appeal No. 128 
of 1917, deoided on 7th September 1917, 
arising out of Civil Suit No. 149 of 1916, 
in the Court of the Munsif, Darwah, 
deoided on 26th Anril 1 Q 1 7 


1 he Hon’ble Sir Bipin Krishna Bose , for 
the Appellant. 

Dr. H. S. Gour, for the Respondents. 

JUDGMENT. —The point for decision is 
whether an aotion lies against the decree- 
holder for a return of the purchase moDey 
paid at a Court auction in execution of 
a money deoree, when the purchaser is 
evicted by a third party who successfully 
establishes his title to the property in a 
regular suit. 


In Krishnaji v. Ladhuram Qhasiram (l) 

I held that, apart from fraud or neglect 
(1) 42 Ind. Cas. 440. 
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°L?. d , nty .’ an . auo, 'ion-purohaser is not 
entitled to maintain a snit under the 

present Code of Civil Procedure for the 

thin he ? parohas8 ' mon0 y on the groand 
that the judgment-debtor had no saleable 

interest in the property sold. 

oft"* , ther ? i8 D0 '“Plied warranty 

Court \ by ‘ he deoree-holder or the 

Court «n such sale, and the statutory 
right recognised by Order XXI, rule is 

imm„° 0D M t0 ‘ he ° aa “ Where a Ml® of 
immoveable property is set aside under 

. h V! 6re b6,ng DOthiD8 ““-responding 
to the 2nd paragraph of section 316 of 

aimilar rivh°t •• 1 ° 82 ’ Whi ° h r ““°*"i““d a 
inril >1 Wae ° U U foaad ^at the 

udgment-debtor had no saleable interest 
in the property which purported to be sold, 

di, t edof j ::" Daser ,8 f ° r *■« — 

f nave dealt with many of the cases 
now cited in my previous judgment. The 
Only new case to wu.cu my attention has 
been drawn , 8 one which fully supports 
my view: Nannu Lal v. ahagwin Da, (I). 

inHj 18 f0ll °" 10 * Passage in my previous 
J dgmeut das been ontioised on behalf of 
the appellant: 

Pre86nfc Code of p ™oedure, like 

Hnnh ^ ° f A ^ 5y ’ doe8 Dot reoogaise 
. * ri Kht except when a sale is aocually 

, o a ;' 9 “ Dder 0r der XXI, rule 92. the 
Plain .If s 8 u U bae> ln my opl beeQ 

wghtly dismissed. : 

it is oorreoily pointed oat that there 
oertam changes whion have taken 
Plaoe since 187/ whion were not noticed 
n the jaugment. Under Act VJll of 1859, 
on 2*9, the proclamation shall declare 
at tne sale extends only to the rignt, 
n and interest of tne defendant in cbe 

urt/Hrt rty 8pe0lti ed therein, it is, therefore, 
ticiA Gdere could De no warrauty of 

th« UJacler aeotion 24d, and section 2o9 
re allowed tne pnronaser to receive oaoR 

immovs°bm e ' mOUBy ° uly WUBU 14 B “ ,B of 
oha bl propou * is set aside. A 

ugo in the law has undoubtedly been 

•ntrouuca „„ lo? 7 . VVlla[ luu oale 

tt4a ^ 10u ntfors id nj longer me 

debtor 1 bar * Ud 1Utdlo8 ‘' 0f JUdgnleuo 

lias t * h tUe propdr6 * co °e aula wmcn 

® tuiiy UudjriOdil, oo as CO giee 
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37 lad. Oa,. 9 . 39 Ai U4 . 14 A L j. 


the intending purchaser all nece= ai ry 
information as to what he is going to buy 
This IS clear from aeotion .87 of the 

n n H 68 yn l87! , aDd 182d and a,8 ° from 

Order XXI rule 66, which further require” 

an application for an order for sale to be 
verified, so far as the matters required to 
be speoihed in the proclamation are known 
to or can be ascertained by the person 
making the verification. Similarly, when 
an attachment of immoveable property i 8 
applied for, a specification of the judgment 
debtors share or interest in snch property 
to the best of the belief of the appl,cant” 

and so far as he has been aole to 
ascertain the same,” has to be made 
(bee section 237 of the Codes of 1877 
and 1-84 and Order XXI, rale 13.) I fully 
agree that a duty is now oast npon the 
deoree holder, for a breach of which an 
notion in damages would lie. This f have 

already recognised in my previous judg. 
ment. If fraud or deceit is established 
in reference to the specification of the 
property the auotion-puronaser will un¬ 
doubtedly have a remedy, but i cannot 
regard this statutory duty on the part of 
the deoree holder as creating an implied 
warranty of title. if an ordinary sale- 
deed contained a covenant that the vendor 
believes the property sold to be his, but 
does not assert or warrant it to be so 
one oould soaroely argue that there was 
an implied warranty of title, especially 

when the sale is by implication one with 
all defects in tne title. 

So far as the particular points just 
dealt with are concerned, the present Civil 
Procedure Code das been framed on the 
same lines as the repealed Uode of lb82. 

I agree with the following observations of 
Straoney, U J., and Banerji, J., m Jnanto 
Utiuniar Muktrji v. Nam ^ukk ( 3) : 

We think tnat a purchaser is only 
entitled to receive baok nis purchase- 
money uuder tne conditions scaled in 
seotiou 6 6, wuetuer by application under 
tnat eto-iou or oy suit. As regards 
private sales, there is under eejtlou 5j 
( ) ot tne L* ausier ot Property Aot, in 
tne aosouoe of a contract to toe contrary 
an implied Ooveuant for title oy tne vendor* 

As regards sales uuder a decree of a 

(3) 23 A. 365 at p. 366; A. \V, N. (1901) 1C1, 



820 


INDIAN CASKS. 


[1919 


DEWAJl V. AM RITA. 

Court, there is no warrarly of title either 
by the decree-holder or by the Court. 
Section 237 of the Code shows tnat the 
deoree-holder, when applying for execution, 
has only to specify the judgment-debtor’s 
share or interest in the property ‘to the 
best of his belief,’ and so far a.s he 
has been able to ascertain the same.’ 
Section 287 and the form of proclamation 
of sale prescribed by the rules of this 
Court show that the proclamation only 
professes to specify the particulars prescribed 
by the section, including the property to 
be sold and the judgment debtor’s interest 
therein, as fairly and accurately as 

possible,’ and ‘as far as it has been as* 
oertained by the Court’ and subject to 
possible errors, mis-statements and omissious. 
* * * The result is that the purchaser must 
be taken to buy the property with all 
risks and all defeots in the judgment- 
debtor’s title, except as provided by seotions 
313 and 315, that in the absence of 

fraud his only remedy is to reoover baok 
his purchase-money, where it is found that 
the judgment-debtor had no saleable interest 
in the properly at all.” 

The last clause in this passage, it need 
hardly be pointed out, is inapplicable to the 
present Code. I hold, therefore, that there is 
no implied warranty of title uuder the Civil 
Procedure Code. 

The following oases have been quoted 
before me on behalf of the appellant to 
show that a regular suit lay under the Code 
of 1882 for recovery of the purohase- 
money: Munna Singh v. Gajadhar Singh 

(4), Kishun Lai v. Muhammad Safdar Ali 
Khan (5), Shanto Ghandar Mukerji v. 
Nain Sukh (3), Gurshidawa v. Gangaya (6), 
Hari Dayal Singh Roy v. Sheikh Samsuldin 

(7) , Nityanund Roy v. Juggat Chandra Guha 

(8) and Ram Kumar Shaha v. Ram Gour Shaha 

(9) . These oases proceed upon the view 
that the remedy by an application given 
by section 315 was not exhaustive. But 
they do not support the contention that an 

(4) 5 A. 577; A W. N. (1833) 130; 3 Ind. Dec. 

(N. s.) 491 • 

(5) 13 A. 333; A. W. N. (1831) 138; 7 Ind. Dec. 
(n. s.) 244. 

(6) 22 B. 783; 11 Ind. Dec. (n.s.) 1105. 

(7) 5 C. W. N. 240. 

(8) 7 0. W. N. 105. 

(9) 2 Ind. Cas. 559; 37 C. 67; 13 C. W. N. 1030- 10 

C. L. J. 558, 


aotion lay independently of the 2nd para* 
graph of section 315 either on an implied 
warranty of title or for failure of consider¬ 
ation. It may be mentioned that the 
decisions allowing a regular suit, though 
unanimously adopted by the learned Judges, 
have been sometimes doubted as in Kishun 
Lai v Muhammad Safdar Ali Khan (5). 
The right reoognised in such case? was a 
statutory right to which Article 120of the 
Limitation Aot was generally applied, and 
not Article 62, a3 the remedy given by 
the Code was not a suit for money had and 
received. Nilakanta v. Imamsahib (10), 
Amriti Lai Bagchi v. Jigenira Lil 
Gh'ovdhury (ll) and Silhesioari Prasad Narain 
Singh v. Goshain Mayanand (12). In the last 
cited case at page 423* the learned Judges 


say: — 

“The real reason is that in a sale by the 
Court or its officer, there is no warranty of 
title, and the money which the purobaser pays 
oannot, either in law or equity, be said to have 
been reoeived by the Court, its offioer, or the 
creditors for the use of the auotion-pur- 
chaser.” 

The appellant strongly relies upon the 
following observations of their Lordships 
of the Privy Council in Dorab Ally Khan 
v. Abiool Aieez (13): — 

“There is, no doubt, a further question 
whether the plaintiff has shown a case 
which, if proved, would entitle him to 
recover biok the purchase-money as money 

had and reoeived to his use as upon a 
total failure of consideration.” 

In that oase the judgment debtor had 
title to the property sold, and if the 
Sheriff of Calcutta who sold immoveable 
property in Oudh had jurisdiction, bis con¬ 
veyance would have passed the title. Their 
Lordships say:— 

“it was solely beoause hs (the Sheriff) 
was acting beyond his territorial jurisdic¬ 
tion that the sale became inoperative and 
wholly ineffectual.” . . 

The decision was based on the princi¬ 
ple that the Sheriff may be held to 

(10) 16 M. 361; 3 M. L. J. 134; 5 Ind. Dec. (t». *-) 


958. 


(II) 15 Ind. Cas. 707; 40 C. 187. 

(12 j 19 Ind. Cas 986; 35 A. 419; 11 A. L. J. b 00 . 
(13) 3 C. 806 at p. 816; 5 I. A. 116; 2 C. L. B. ^ 
3 Suth P. C. J. 519; 3 Sar. P. C. J. 818 ; 2 lad. Jar. 

426 l 1 Ind. Dec, (s. s.) 1097 (P. C.). 

* Page of 35 A .—FA 
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undertake by bis oondaot that he has 
seized and put np for sale the property 
sold in the exeroise of his jurisdiction, 
and to this extent there was an implied 
warranty. This case is, therefore, no 
aathority for holding that an action for 
money had and received lies, if the judg¬ 
ment debtor in an execution sale has no 
interest in the property sold. No other 
ease on this point ha9 been cited. As 
Lord Sumner in Sincliar v. Brougham (It) 
says, the action for money had and re¬ 
ceived cannot now be extended beyond 
the principles in the deoided oases. 

When only the right, title and interest 
is sold and the conveyance effectually 
pasies it, there can be no failure of oni- 
sideration, fcr the consideration was the 
right, title and interest which ex hypothec 
passed, though it was valueless. It would 
seem that the same argument would ap¬ 
ply when property i9 sold as property 
believed to belong to the judgment debtor, 
where the sale, as in Court auctions, i9 
by implication one with all risks and all 
defeots. Moreover, a suit for money paid 
upon an existing consideration which after¬ 
wards fails, 6uoh as is contemplated by 
Article 97 of the Limitation Aot, does not 
seem to lie except where there i3 a con¬ 
tract between the part : es. 

It is urged that the fundamental 
principles of the law of oontraot apply to 
execution sales, and in support of this the 
observations of their Lordships of the Privy 
Connoil in Mahomad Kala Mea v. Rarpennk 
(15) are relied upon. It is contended that as 
section 55 (2) of the Transfer of Property 
Aot now recognises an implied warranty 
of title, such a warranty of title should 
also be implied in an execution sale. The 
fact that the law has been changed in the 
oa9e of voluntary sales does not justify a 
judicial extension of the law to the o \ e 
of involuntary sales. 

Lastly, it is pointed out that the view 
taken by this Court will have the effect 
of practically depriving the auotion-purohaFtr 
of all remedy after the confirmation of the 


1(14) (1914) A C 39Sat p. 45); 83 U. J. Oli. 465; 
11 L. T. 1: 58 S J. 302; 30 T. L It. *15- 

(15) 1 Ind. Caa. 122; 36 C. 323; 13 C. W. N. 249; 6 
A. L. J. 34; 5 M. L. T. 126; 9 C. L. J. 16?; H Born. L. 
R, 327; 19 M. h. J. 116j 36 I. A. 32 (P- C.). 



sale. This is a matter for the Legislature 
to consider and not for Judges. 

The result is that the appeal is dismissed 
with oosts. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1001 of 1918. 

April 22, 1919. 

Present : — Mr. Justice Phillips and Mr. 

Justice Napier. 

SUN D ARAM P1LLA1— Plain tiff’s 
L .gal Representative — Appellant 

versus 

RAMASAMIA PILL.Al and others — 
Def^n d v nts — Respondents. 

Hindu Law — Mitalcshnra —Succession to maiden's 
stridhanam —Fit her'* brother’s son, whether to he 
preferred to sister. 

Whore a maiden’s mother and father are dead, 
the heirs to her stridlwnam, under the Mitakshura 
School of Hindu Law, as followed in Madras, are her 
father’s sapindas, the father’s brother’s son being 
preferred to t he maiden's sister, who only comes 
in after the male sapindas [p 823, col. 2.] 

Second appeal against the decree of the 
District Court, Tinnevelly, in Appeal Suit 
No. 67 of 1917, preferred against the 
decree of the Court of the Subordinate 
Judge, Tinnevelly, in Original Suit No. 54 
of 1915. 

FACTS appear from the judgment. 

Mr T. li. Venkatrama Sastri, for the 
Appellant.—The text enumerates the heirs 
as “the mother, the father, on their failure 
their next of kill ” “ Their next of- 

kin ” means siriotly the Sapindas, that 
being the gist of the text of Mitekahara 
“ Fratyasan ” ( ~ nearest) is the word. 

Marya Fillai v. Sivabagyathachi (0 and 
Kamala Baiv. Bhagirathi Bai (2). The Sapin- 
dtsare of both the father and the mother, 
aq the mother becomes exclusively a 
member of her husband’s family and so her 
Sapindas are striotly her husband’s Sapindas. 

Janglubai v. Jetha Appaji (3). In Bombay 
,. 0 cistor is a preferable heir, for a speoial 
M) 2 lnd.Cas. 128; 21 M. L. J. 850; (1911)2 M. 
w' N 168; 10 M L. T. 494; 86 M 116 at p. 118. 

,, ]g Xnd Caa. S-39: 38 M. 45; 23 M. L. J. 518; 
/iQ12) M. W. N. 1136: 12 M. L. T. 499. 

V ^3) 32 B. 409; <10 Bom. h. R. 522, 
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i ^ n ^ am V. Narapnn Rarnchnndrn f'S) 
R'lrrchar.dra (5) Vnt '\£" ltar T \paragon 

^'^jr m -°-“ lib 

Afr p ?52, parai?ra Ph 539. 

°^-P* 0 £Z a n h j Aiyar ’ forthe «“P"”d- 

special property. ^ D °‘ app,y ' Thi * » 

olew m°ie whih'l m ° g i rothi Bni (2) is a 

theories regarding 'fafP, d ” W " ? W a11 ° nr Pet 
not taking are „ 0 t to he" 7T d femsi,>8 
*«*«»„« property aPP ‘' ed 88 re8arda 

11 wh.'oT'yoa^v 4 d hat 18 A aSPd ""a plaoifn 'P 

• y ° U s y ° oes not anply 1 

Providing^pe^aTly f ' D tbe M 'takshara 
father and ?h« mnth fai,Dre < ! the 

too. ro0tber - So «»• other texts 

(quoting Cbap 7 IX section , 

Ghoee. VoW J, d , B-jhasrati). 

others are j fat hpr s sister and 

The inference t h f Pq " al * mrth ' r 

father thoL * that ^ 

take. q to the mother will 

mother, ‘they m^takT are ,, eqDal fo th « 

mother. 1 fake eqnall y with the 

to ^8DOo e ed° tb garaswati^ Vil" h'”' 80 " 8 ' rigbt 

Ghopp Volume TT the same 

fN apier Til,' P8ge 10 ? 8 (pla »^™ 326). 

as laid down in tbe"]^ b ," nnd by the ,aw 

according to the Prig'/ CoTn'l ^ 7"^’ 
aop and every text writer - ' refer ‘° 

M'ta n ir 8 y hara for io ,hf > 

MuJaliar (d) a m a™*' 1 Vnthl Vir v Rngubali 

*. »xsxrr ™ ”• 


wa L P| VJ' PS ’ j ~ Tbe P a8c ageoited fro m Saras- 

w ' V laf,a d ° pa not refer to a maiden’s 

f q P *bat cf a woman dying after 

betrothal and before marriage.] 

i ep. 

and ^ r! a ) , Ke,Serhn ‘ v - fTnmrci Aforor,,' (7) 

text of T n ia ' J: /eMa (3). The 

text of Br.haerat, ,e cieariy explained. 

•!•— That text is need in the 
* a 88 regards a married woman. How 

the Mitaksharap/° * IDS,deD ’ 9 6S ' afe nnder 

Marva Fillai v. Sivakagyathachi ( 1 ) 

siZ,u7‘"t That f:z‘" 

Sr 1 »-1» S Ma.‘Lcr 

Sapiddl""’ * B els,er - aaarer 

Mr Pt-hWrfiwa SWn* ,* n rPD , v T , 
,en;r„ direction in p,acit Dm 11 0 TThe 
} 7^ be rPfld with plaoitom 

conform to the Mitakehara The 
mothers mentioned in . "e S^ril n "r 7 
or* the Saras-ati Y.lasa are t l “ 

%»t zr b rn,y fpr 

Fnrther JheeeTxTs ^r'* 1 fb “ — 

Placita’ 3 / 7**328 Th t e e ® a ° rsa ’ p at; rn Vdaea! 

^Hn ljps, J.— Qnife jr n 

b before The'fa'tbej 7 ^ 00tL " 


N. loss! S d o.M 39 3!Sat p 323 i 15 C W. 

16) 6V n d d c? 3 ^^3 36 M B ^;, 4 0 BO ' n L - 1- *>• 

*0 M. L. J. 275, 7 M. L TJ03 1 ( 910) M ' N. 44; 


Raiu^raT 8 a Jfora 'l V 0)- 

held that this“7elt (8) he? 

governed by the JIitaksh CaPP T b,e 1° 
would be hi, _takshara when the effect 

Privy Connn 1 u , Thavaramrn ^ (9). The 
y Lodd<, ' ] ha '' e held in Buddha Singh y. 


8 B"/^ 4 u'J. 0 10 ®- w N ft 0?; 4 C. L J. 9, 

^'33I.1^ J ' 484 1 M ' L - T ' 2U " 6 

raiVi w ? 1 M - L - T - es. 

( ) 1M. 263; 7 Ind. Dec. (n. s.) 642. 
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Laltu Singh (10) that the Smriti Chandrika 
starts on fundamental principles different 
from the Mitakshara (at page 619’) and 
oannot be referred to except for elucida¬ 
tion of dubious passages in the Mitakshara. 

Next, as regards the meaning of Sapinda” 
the Mitakshara clearly exoludes women 
(see Plaoitum 11). See Chapter II, sec¬ 
tion 1. 

JUDGMENT. 

Phillips, J. —The sole question for 
determination in this appeal is whether 
plaintiff or 3rd defendant is the heir to 
the property of one Gomati Ammal, a 
maiden. Plaintiff is the father’s brother’s son 
of Gomati’s father, whereas 3rd defendant is 
the sister of Gomati’s father. In Kamala Bai 
V. Bhagirathi Bai (2) it was held that when a 
maiden’s mother and father are dead her heirs 
are herfather’s Sapindas, and this case follow¬ 
ed Janglubai v. Jetha Appaji (3), Tukaram v. 
Narayan Ramchandra (5) and Divnrka 
Nath Ray v. Sarat Chandra Singh Ray (4). 
In Mitakshara, Chapter II, seotion 11, 
PI. 20, there is a text of Baudha- 
yana whioh says: “The wealth of a 
deceased damsel let the uterine brethren 
themselves take. On failure of them it 
shall belong to the mother, or, if she be 
dead, to the father,” but the Mitakshara 
is silent as to the succession in default 
of mother or father. In the above men¬ 
tioned oases the rule of succession to the 
property of a woman married in an un¬ 
approved form contained in PI. 11 
of the same seotion was applied by analogy, 
and it would appear that this decision of 
three High Courts would be final, but it is 
contended for respondents that a text of 
Brihaspati contained in the Smriti 

Chandrika (Chapter IX, seotion 3, plaoi¬ 
tum 36) and the Saraawati Vilasa 

(plaoitam 327) provides for the succession 
after the mother and father. This text 
no doubt immediately follows the text of 
Baudhayana in the Smriti Chandrika, but 
there does not appear to be any connection 
between the two, for Brihaspati’s text 
relates to what are oalled secondary 
mothers, and deals with the succession to 

(10) 30 Ind. Cas. 629; 37 A. 604; 20 C. W. N. 1; 22 C. 
L. J. 481; 13 A. L. J. 1007; 17 Bom. L. R. 1022; 29 M. 
L. J. 434; 18 M. L.T. 409; (.1915) M. W. N. 772; 2 L. 
W. 897; 42 I. A. 20S (P. 0.». ___ 
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their property. In the Saraswati Vilasa 
the text follows a plaoitum relating to the 
property of a betrothed damsel. It is 
ditlioult to believe that the succession to a 
maiden is analogous to the succession to 
secondary mothers, for a maiden cannot by 
any stretch of language be treated as a 
secondary mother, whereas there is no such 
ditlioulty in the oase of the persons oited, 
i. e., mother’s sister, uncle’s wife, father’s 
sister, eto. There is also another difficulty 
in the way of applying the text in the 
way contended for by respondents’ Vakil, 
whioh is that the persons enumerated are 
the heirs to a maiden’s estate, for in the 
Smriti Chandrika the persons enumerated 
are said to he equal to a mother If that be 
so, they would take the suooession after 
the mother to the exclusion of the father. 
This is direotly opposed to Baudhayana’s 
text in the Mitakshara. whioh, in this 
Presidency, mus-t always be preferred to 
the Smriti Chandrika, when they are not 
in agreement. Respondents’ contention must, 
therefore, be negatived for two reasons, 
firstly . beoause Brihaspati’s text does not 
at all refer to the succession to a maiden’s 
property, and secondly , beoause if it does 
refer to it. it is opposed to the Mitakshara. 
I, therefore, follow Kamala Bai v. Bhagi - 
ruthi Bai (2; and hold that the 

heirs to Gomati’s property are her father’s 
Sapindas. So far 1 agree with the District 
Judge, but he has followed the Bombay 
High Court in holding that a sister is a 
nearer heir than the father’s brother’s son. 
In Madras, however, the law is that the 
father’s brother’s son is to be preferred, 
the sister only oomiug in after the male 
Sapindas. I am unable to aooept the 
contention, based on the single sentence 
of the judgment in Kamala Bai v. Bhagi - 
rathi Bai (2) that the father’s Sapindas, 
in a oase when the property of a female is 
oonoerned, are different to the Sapindas in 
the oase of a male’s property. In the absence 
of any rule to the contrary the Sapindas must 
always be the same. The appeal is aooord- 
ingly allowed, and the Subordinate Judge’s 
decree restored with costs both here and in 
the lower Appellate Court. 

NaPIER, J.—The question raised in this 
second appeal is as to the suooession to 
the stridhanam property of one Gomati 
Ammal. The deceased Gomati Ammal 
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the P'operty under a Will f rom 

her fat.nor Af_n • . lxum 


ri9i9 


W teher, one Mulhia P , a ^ ™ 
conceded that the mother , 9 ’ Z 

16 0013 testin^r parties are the «on nf th a 
t P he father’s 0 ’ 6 - deoea9ed ’ 8 father and 

i^hr- bo i d i- = ,- 

<i"/«;t^ i b .L.^s; t ? 

ft; rr°ar i?;* 

Bombay* High 6 tW^tel? d* ' be 

^ e Ma“ra8° da it' is'7^ "^''c flowed 

analogy of the snoeesiion fcTth aPP '' er! tHe 
of a childless married j 9 proper,y 
provided for in placit Dm j ^ ,ah 19 

-is * n sr"f 

of Borrodaile. The Hith r , u ' S tbat 
Preferred “to theirSa^da^’ h b ° e r er ’ 
more oorreot translation. The inda * ! 

rea e s D on P r e tt ^ 

understood to mean the ^ mast 

the mother becomes a member of tZ7°th "" 
family on her marriage ” Tt ; a t u f ther s 

that the learned Judges do n„f° 9 D ° ted 
follow the language of VeeramitriH eXpre . 9 f ,y ' 

13 definite on the eabjeot as did n,* u"° h 

Court of Bombay, butVooeeded by lay'* 

analogy arriving at the same resnV jf • 
not, therefore, oorreot to say that the j — 18 
Of this Court is based on a^tert ^^Tot 


an authority in the Presidenoy. 

b„ \r re ^ Iairl8 t0 COr8idcr tbe tv*t relied on 
y Hr. Ganapathy Aiyar in his contention that 

'8 ruling 13 inoorreot. I feel naturally 
considerable diffidency in oonstrning a text 
whioh is translated, not being myself 
acquainted with the original Sanskrit. But 
in sp.fe of that I am satisfied that the text 
has nothing whatever to do with the subject. 
In Smriti Chandrika, Chapter IX, section 3, 

P aoitnm 3o, Bnhaspati enumerates second- 
ry mothers and points out who takes their 
T operty, The sister of a mother, the wife 

■ 8 ma f erD al or of a paternal unole, the 
ister of a father, the mother of a wife 
and the wife of an elder brother are 
declared equal to a mother. If they leave 
no ma e ,esue of their body nor a son of a 

daughter nor a daughter, a sister’s son and 

,Dher,t the >'r property, Taken 
by itself, this text has, on its face, no appli- 

cation beoanse we are not oonstrning here 

the s D00e6p , , 0 6ec ° nda ry Qr 9 ,„ s! .. mnt[]erSi 

The ° n ]y mother with whom we are concern- 

on the / Tr T° er; a " d the nation is wh » 

on the death of such real mother and father 
s to succeed. The next objection is that if 

18 ‘° a PP'y. contradicts the langu. 
age of plactnm 30 itself, f or tf ,at 8peoi . 

fic the words being: It shall belong to the 
mother or ,f she be dead to the father,” not 

text is ?'j 8 °V he 6eoondar y mother. The 

mm .1,1 8 * 88 Iayin8, down tba ‘ ‘bcse 

quati mothers are to be treated as real 

DositJ 6 ^ 6 *' admittedly no such broad pro- 

IT h s D P 9 a T P,9d in HindD Uw 89 a PPBcd 

Mr Can id eD : r - The ° nly ^ason which 
this , Ga " a ? a ^ ^'yaroould urge for applying 

S 'r rt fo,lows Placitum in 

w th S °, baDdrika whioh » identical 

these , f ° ‘ he 1Iitakeba "'- Both of 

Cband t 8 • are t0 be f0nnd in tbe Smrfti 
Cbandrika m section 3, "succession to a 

the Ba r 8 th P rr rty '” We W8re ]nfcrmed a ‘ 
tran ! f tb he nnmh ^9 given in theEnglish 

bornJ T, aren0t in the 0ri » in «J. which is 

borne out by the fact that Placitum 36 

is ns bnaswami Aiyar’s translation 

i ,°‘ “ ,n ^hose’s translation. The 

chapter contains a series of texts on 
ooe ss ion to the property of women 
0 ne r a y and explanations of the terms 

f 6 * y }^ e . Paore 'l writers and the whole 
ap er is in the nature of dissertation 

D oon “ , otiDg views of the authorities. 
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The only passage whioh deals with in¬ 
heritance to the wealth of a damsel ap¬ 
pears to be th6 one plaoitum of Baudhayana 
above referred to. The plaoitum relied on 
seems to be a note by the learned com¬ 
mentator to the effect that where in the 
preceding paragraphs inheritance to a mother 
is dealt with, a speoific line of suooession 
is to be applied to these secondary 
mothers and has no connection whatsoever 
with the quotation from Baudhayana in 
the preceding passage. I am confirmed 
in this view that the passage relied on has 
nothing whatever to do with the subject 
by the faot that although Smriti Chandrika 
is a recognized authority of secondary 
weight in Madras, the learned Vakils who 
appeared before our learned brothers in 
Kamala Bai v Bhagirathi Bai (2) did not 
think that the passage was worth putting 
before their Lordships for consideration. In 
this respect I agree with the judgment of my 
learned brother. 

M. C. P. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal fxOji Appellite Dkc-cee No. 2 318 

op 1909. 

August 13, 1912. 

iresent :—Justice Sir Asutosh Mookerjee, Kt , 
and Mr. Justice Beaohoroft. 
BANWARILAL SINGH— Plaintiff — 

Appellant 

versus 

DWARKANATH MISSIR and other-'— 

Dependants— Respondents. 

Landlord and tenant — Permanent tenancy ~ Pre¬ 
sumption—Evidence Act (I of \8i2J, s 9’ Document 
more than J'O years old — Copy, admissibility of 
Execution , proof of — Kon-admissible evidence — Objec¬ 
tion, failure to take, effect of— Bengal Tenancy Act 
(VlIlB.C.of \8°5J, x. 8/1, scope of - Landlord not 
party to document — Document, ivhether can be use<l~as 
against landlord — Minor—Admission by guardian, effect 
of —Court of Wards, admission by, whether binding on 
minor. 

In an action in ejectment the 1st defendant, who 
claimed the property as purchaser of the right, title 
and interest of the other defendants who had boon 
in possession of the disputed property by right of 
inheritance from their father, produced a certified 
copy of a dar-mokarari , purporting to havo beon 
executed in 1830 and containing a recital of the exist¬ 
ence of the tenancy, and a certified copy of a mortgage- 


bond of 1861, in which the factum of the permanent 
character of the tenancy was acknowledged by the 
grantor of the mortgage, and also other proofs show¬ 
ing that the tenancy which had descended from 
father to son for three generations was effectively 
transferred from time to time and was hold at a 
uniform rate for at least eighty years before the 
institution of the suit: 

Held, (l) that from these circumstances the Court 
could legitimately infer that the tenancy, which was 
of unknown origin, was in its inception of a per¬ 
manent character; [p. 829,col. 1.] 

(2) that the inference to be drawn was one of 
law from facts found or admitted, [p. 829, col. 1 ] 

Mohoram Sheikh Chaprasi v. Telamuddin Khan, 13 
Ind. Cas. 609; 15 C. L. J. 220: 16 C. W. N. 667, 
relied on. 

Where a dar-mokarari lease granted in 1830 was 
not in existence and there was no proof of its 
execution and a certified copy of tho document 
obtained in 1861 and since then produced in Court 
on several occasions was received at tho trial in 
evidence: 

Held, that the certified copy was admissihlo in 
evidence, though there was no proof of tho execution 
of the original document which had been lost. [p. 828, 
ool. 1.] 

Shahzadi Begam v. Secretary of State, 34 C. 1059; 9 
Bom. L. tt. 1192; 6 C. L. .7.678; 2 M. L. T. 439; 34 
I. A. 194 (P. C.), followed. 

Tho omission to take objection to tho admission 
of a document which is absolutely inadmissible does 
noc make it admissible in law [p. 82*, col. 2.] 

Section 18A of tho Bengal Tenancy Act does not 
prevent tho use|of a document, to which tho landlord 
is not a party, to show that there was an assertion 
by tho tenant at tho time that tho tenanoy was of a 
particular description [p. 827, col. 2; p 828, col. |.] 

Admissions made by the guardian of tho person of 
an infant as to the property rights of the latter are 
not binding on tho infant, hut such admissions may 
bo receivable in ovi<lence for other purposes, [p 828, 
col. 1.] 

An admission by the Court of Wards, made at the 
time when the estate was in charge of tho Court, 
cannot bind or prejudice the infant proprietor, 
[p. 82*, col. 2 ] 

Appeal against the deoree of the District 
Judge, Manbhnm, dated the 20tb August 
1903, affirming that of the Subordinate 
Judge, Purulia, dated the 29th Maroh 

1909. 

Dr. Rash Behary Ghose, Babus Bepin Behari 
Qhr,s a Lai it Mohan Ghose and Karunamoy 
Ghrsz, for the Appellant. 

Bibos Umakali Mukeriee , Biraj Mohan 
Majumdar and Indu Bhusan Roy , for the 
Respondents. 

JUDGMENT.—This is an appeal on 
behalf of the plaintiff in an aotion in eject¬ 
ment. The 1st defendant olaims as pur- 
chaser of the right, title and interest of the 
other defendants, who were in possession 
of th 3 lispabed property by right of in 
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grant was in favour of the grandfather of 
hese defendants and the question in eon- 
roversy between the parties is, whether 

the tenancy was permanent and transfer. 

t WK % 'a * t c Jndge> iD °°D 0 urrenoe 
with the Court of first instanoe, has found 

upon this question against the plaintiff. 

This decision has been challenged in this 

Court on the ground that it is based on 

evidenoe not admissible in law. 

The first document to which exception 
has been taken is a dar. mo \arari lease granted 
on the 20th February 1830 by 

Singh, the first tenant. The original of 
this document is not in existence and a 
copy has been produced which was taken 
in lbbl and, since then, has been pro- 
duced in Court on several occasions It 
has been contended that as there is no 
proof of execution of the original, the 
copy oannot be reoe ,yed in evidenoe under 
section 90 of the Indian Evidenoe Act In 
support of this proposition reliance has 
been plaoed principally upon the terms of 

section 90 and it has been argued with 
considerable force tbat by no stretch of 
language can it be said that in the case 
before us the presumption mentioned in 
section 90 is applicable to the copy pro . 
duoed. Seotion 90 provides tbat where any 
document purporting or proved to be thirty 

which ^h 1 r P [° d00t u f ' 0m 8Dy ou stody 

which the Court in the particular case con- 
eiders proper, the Court may presume that 
the signature and every other part of such 
dooument whioh purports to be in the hand- 
writing of aDy particular person is in that 
persons handwriting, and in the ca*e of 
a dooument executed or attested, that it 
was duly executed or attested by the persons 

aftJI ,T Tf'l Pnr u P0,ta t0 be e «cnted and 
attested It has been argued that this eec 

tion contemplates the production of the 

original document, and that only upon 

such production can the Court presume 

that the signature and every other part 

of the dooument whioh purports to be in 

the handwriting of any particular person 

was in that person’s handwriting. This 

view, it has not been disputed, may lead 

to hardship where the original 0 f an 

ancient dooument has been lost (though a 

certified copy is in existence) and no witness 

is available who oan speak to its actual 


execution ; by way of analogy, it has been 
ment'oned that a similar hardship arises 

been Zt Wb T ^ anstam P ed original has 

received^ • u ° ert,fied 00 P y ° a "not be 
eoeived in evidenoe even upon payment 

o penaHy [ Marine Investment Co. v. Baviside 

cor tbW h T m \ K shamu (a) which is in 
oor tlict with Ha,an Chunder v. Russick 

of “hard I, 3 ' n 6 d ° DOt thiDk aD y Question 

what w re8lly arl ' 968 for “-M-rationi 
what we have to determine is, whether 

the interpretation of section 90 suggested 

that w 8P F e] ant ,s j D8tified by its language; 
hat, we think, must be oonoeded in his 

const" t BUt ' S admitfed ,hat a different 
construct,on was placed upon section 90 by 

Chunlr ZZt™ Ali In r, °J KhdUr 

(i) i V ‘ ^' ie ^ er / aul breeterutno 

' ™ hl0 . h , waa aooepied as good Jaw 
though With some hesitation by Sir Arthur 

v LmYt ’ n £ 6 °" e , C> hhri Frosad 

, n v j Kunwar (5 >- The observations 

he sZ °d V ' ^ (6 ' p0S8ibly <-d in 
; b A ” A d,r 7 t,0D - while the observations 

support' th a l0 “ ar T ' G ° Pah ‘ Pan <^ (?) 
snpport the contrary view. In view of this 

belnTuZd^t jndi0ial oplD,on i it would have 

section 80 ° I 0D , s . trDe ‘be terms of 

i a ' Indian Evidenoe Act • bat 

thetlZr ° P, ' ni ° n mi * b ‘ ba ™ been if 

by the dec - Were /“ « «e bound 

by the decision of their Lordships of the 

Bea Z v C r m ;" ee ;n the oare cf Shahiadi 

Vegam v. s ecretary of State 18) which we 
think, erne udes the point against the ap F el. 

that the 7 b r fen 00n,f ° d ' d . however, 
that the point which now requires con- 

Imps 8 "™ " a Y 0t de01 ' dtd by . ,teir L " d - 

of thiit e maS T 6xam,rj e the oiroomstances 
that case. In tbat case reliance *as 

Of a which P h n d a lY ° f eZ ° bar * e ’ the original 

obtat d ‘ f5 fen ' CSt - V"*'™ -py. 
trial Th 1 •’ " as Produoed at the 

mal. l he genuineness of this certified copy 

was questioned. The District Judge fourd 


(2) J 1 !, 72 ] ® U ; r L S24, 42 L. J. Ch. 173. 

(3) 20 W. B 63 DeC ' (K ' S - ,8S ' 1 - 

1172.^ 5 ^ b 2 Ind. Dec. (n. s.) 

Bec.^t 2 b A '12 \ &t P ' 3 ° C: A - W ’ N ' (lf0 °) 82 i 9 Jnd - 

(7 6 m 1 M.6 2 72 ,1Ind - Deo - (K S - ) 354 - 
2 8 O. L. J. 673, 
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that the oertified oopy was genuine and 
admitted it in evidence. Upon appeal to 
this Court, the oertified copy was pronounoed 
a forgery and the document was conse¬ 
quently rejeoted. When the matter went 
before the Judicial Committee, reliance was 
plaoed on behalf of the appellant upon the 
certified oopy, and it was argued that the 
certified oopy was not a forgery beoause it 
bore the same stamp and water marks as 
other contemporary documents, admittedly 
genuine and produced in a previous litiga 
tion between the parties. The respondents 
contended that the certified oopy was a 
forgery, and also argued that the certified 
oopy, even if genuine, was not admissible. 
On behalf of the appellant in reply, refer¬ 
ence was made to the decision in Khetter 
Ohunder Mookerjee v. Khetter Haul Sreeterutno 
(4) and it was contended that the certified 
oopy was admissible without proof of exe¬ 
cution of the original. Lord Collins in the 
oourse of his judgment first observed with 
regard to the deed of exchange that the 
oertified oopy was produced from the 
oustody of Shabzadi Begum and was found 
to be written on paper bearing the same 
stamp and water marks as other docu¬ 
ments on the record of that litigation ; 
he then proceeded to state that their Lord- 
ships agreed with the District Judge that 
it was admissible in evidence and for the 
reasons given by him adopted bis conclu¬ 
sions as to its genuineness. The learned 
Vakil for the appellant has contended that 
the only question before the Judicial Com¬ 
mittee was, whether or not the certi¬ 
fied oopy was genuine and that their Lord- 
ships did not deoide whether the certified 
°°Py» if genuine, could be reoeived in evi¬ 
dence beoause the parties at the original 
trial had contended that there was a 
genuine original which had been lost, and 
the only question thus was whether what 
was produoed as a oertified opy was 
genuine or not. In our opinion it is dear 
from the report of the arguments before 
the Judicial Committee that the question 
of the admissibility of the oertified oopy was 
expressly raised before their Lordships and 
was treated by them as really not open 
to serious argument. But even if it be 
held that their Lordships assumed the 
oonment to be admissible beoause it was 
conoeded that there was a genuine original, 


the oase before us is net distinguishable 
from the one before the Judicial Committee, 
beoause the judgment of the District Judge 
shows that even according to the plaintiff 
there was a genuine original lease. Reference 
was made on behalf of the appellant to the 
decision of the House of Lords in Padwick v 
Wittcomb (9) to show that the oertified oopy 
would not be admissible, according to the 
rules of evidence recognised in English 
Law ; that deoision, however, is dearly 
distinguishable and is of no assistance to 
the appellant. On the other hand, the 
observations in Bullen v. Michel (10) un¬ 
doubtedly support the view taken by their 
Lordships of the Judicial Committee [see 
also Wigmoreon Evidence, Volume III,section 
2143]. It is not necessary, however, to place 
reliance upon the rule of English Law on 
the eubjeot ; the question before us must 
be determined with reference to the statutory 
provisions contained in seotion 90 of the 
Indian Evidence Aot ; and in view cf the 
deoision of their Lordships of the Judicial 
Committee in Shahznh Begum v. Secretary 
of Slate (8), we must hold that the oertified 
oopy was properly reoeived in evidence. 

A second objection has been taken to the 
admissibility of this dooument. Our atten¬ 
tion has been invited to seotion 18 4 of 
the Bengal Tenanoy Aot, which was intro¬ 
duced by seotion 8 of Aot I of 1907 (B. C.). 
That seotion provides that nothing con¬ 
tained in any instrument of transfer to 
which the landlord is not a party shall 
be evidence against the landlord of the 
permanence, amount or fixity of rent, area, 
transferability or any inoident of any 
tenure or holding referred lo in such in¬ 
strument. In our opinion, this seotion is 
of no assistance to the appellant. If it 
be assumed that the seotion is appli¬ 
cable, it merely lays down that nothing 
contained in the instrument to which 
exception is taken can be used as evidence 
as against the landlord of the permanenoe 
of the tenure mentioned in suoh instru¬ 
ment. This does not prevent the use of the 
document for an entirely different purpose, 
namely, to show that there was an asser¬ 
tion by the tenure-holder at the time that 

(O) (1850 4 H L. C. 425; 94 R. R. 165; JO E. R. 
527. 

(10) (1816) 4 Dow. 297 at pp. 321, 333; 3 E. R. 
1171; 2 Price 399; 16 R. R 77. 
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tion. Exhibit 0 (the dar mokarari pitta) 

mus^, therefore, be treated ag admissible in 
evidence. 

The second document to which exception 
has been taken is a usufructuary mortgage- 
bond exeouted by Durbari Singh, the *on 

?L t , he w°r ri8i . Dal t6nant - on the 8th March 
lbbl. \V hat has been produoed is a certified 

. • — _ it oontains an 

assertion by the executant that the property 

granted by way of usufruotuary mortgage 
was his maurasi mokarari property and that 
it had been possessed by his father who made 
a dar-mokaraii settlement thereof with the 
father of the mortgagee, referring obviously 
to the dooument of the 20th February 
188°. We are of opinion, for the reasons 
already given, that the certified oopy was 
admissible in evidence. 

The third document to whioh exception 
has been taken is the record of a state* 
ment by the mother and step mother of 
the predecessor of the plaintiff in 18C1. 
It has been argued that the guardian of 
the person of the infant was not competent 
to bind the minor by an admission as to 
his property rights, and in support of this 
view, reliance has been placed upon the 
oases of Brujevdro Coomar Roy v. Chairman 
of the Dacca Municipality (11), Suruj Mookhi 
Konwar v. Bhagwati Konwar (12) and Ram 
Autai v. Mahammad Mumtaz Ali (13). I n our 
opinion, it oannot be disputed that the 
guardians of the person of the infant were 
not competent to bind the ward by an 
admission of this character. The dooument, 
however, appears to have been used in the 
Court of first instance, not with a view 
to bind the plaintiff by the admission of 
the guardian, but for an entirely different 
purpose. The plaintiff himself produoed a 
statement by the mother of the infant to 
the effeot that Durbari Singh, the son of 
the original tenant, held merely as an naradar ; 
it was with a view to contradict this state-' 
ment that the defendants produced the 
statement to which exception has been 
taken. For this limited purpose, the doou¬ 
ment was undoubtedly receivable in evidence- 
but apparently, it has been used by the Dis’ 


triot Judge for a wider purpose. To this extent 

t ie judgment of the District Judge is open to 
oritioism. 

. fourth document to whioh exception 

is taken is a road cess return. The objec¬ 
tion here is really not to the admissibility 
of the dooument but rather to its proof. 
The dooument bears the seal of the Raja; 
^ ig contended that the District Judge 
should also have oompared what purports 
to be the signature of the Raja on the 
document with his signatures in certain 
documents whioh were produoed at the trial 
and were more than 30 years old. In 
our opinion, the judgment of the Distriot 
* ud^e h not open to oritioism on this point, 
Tne aspeot of the matter whioh has been 
presented here, was not placed before the 
Distriot Judge, and the only question 
argued there was about the admissibility 
of the dooument; in that objection, there 
was no substance. 

. ^ ie fifth dooument to whioh exception 
is taken is the record of an admission by 
the Court of Wards, made apparently on 
behalf of the predecessor of the plaintiff 
wl en the estate was in charge of the 
ourt. It oannot be seriously disputed 
t rnt the admission by the Court of Wards 
oannot bind or prejudice the infant pro* 
prie f or. But the judgment of the Distriot 
udge is not open to oritioism on this ground, 
because he does not really base his conclusion 
upon the admission. 

may observe incidentally that some 
°f fh® objections urged here were not 
taken, at least in the same form, in the 
Court below, but we have allowed them to 
bo argued fully, partly from the impor¬ 
tance of the questions raised, and partly in 
view of the principle that omission to take 
objection to the admission of a dooumeot 
whioh is absolutely inadmissible does not 
make it admissible in law: Miller v. Babu 
Madho Das (l4), Qirindra Chandra V. 

Ra endra Nath (15), Basaica v. Kalapa 

06) and 0o mateol Fatima v. Ohunnoc Singh 
(17). 

The position, then, is that we have a 
dooument of 1830 in whioh the ex'stenoe 


(ID TO w. Tt. 223. 

02) 10 0. L.R. 377. 

(13) 24 I. A. 107; 24 C. 853; 1 C. W N 417- 7 
n t i ac. io . ..." i oar. 


P. C. J. 148; 12 Ind, Dec. (n. 8.) 1237 (p. (). 


J • 


(14) 19 A. 76; 23 I. A. 106; 7 Sar. P. C. J. 73; 9 
Ind. Dec (n. s.) 50 (P. C.). 

(15) 1 C W. N. 530. 

(16 2 B. 489; 1 Ind. Dec. (n. 8.) 748. 

(17) l ) \V 5 . 22 . 



INDIAN OASES. 


829 


Vol. LII] 

A1Y1THORAI PILLAI V. GNANAPRA KA3A ODAYAR. 

of tbe tenanoy is reoited. We have farther 
a dooument of 1861 in which the factum 
of the tenanoy is acknowledged by the 
grantor of tbe mortgage. It is true, the 
landlord was tot a party to these transac¬ 
tions ; bat it is not disputed on his behalf 
that there was a tenanoy in favour of 
Kanohan Singh and subsequently in favour 
of bis son Durban Singh. We have thus 
a tenanoy of unknown origin, whioh has 
descended from father lo son for three 
generations, has been effectively transferred 
from time to time and has been held at a uni¬ 
form rent for at least 80 years from 1829 up 
to the date of the present suit. From these 
oiroumstances we are of opinion that the 
Court may legitimately infer that the tenanoy 
in its inception was of a permanent 
character: Mohonm Sheikh Choprati v. 

Telamuddin Khan (18). 

In tbis view it is not mateiialto rely 
upon the documents to which cbjeotion has 
been euooetsfully taken, namely, the admis¬ 
sion made ly the mother and step mother 
of the infant in 1861, the statement in the 
road oess return, and the statement in the 
sale certificate, wbioh after all is merely tbe 
allegation of the decree-holder and cannot 
in any way be direot evidence aRaii.st the 
landlord. Even if all these statements be 
left out of consideration, the circumstances 
already mentioned, whioh have been indis¬ 
putably established,support the oonolusion that 
the tenanoy was of a permanent character, 
it ie, consequently, needless to remand the 

case for further consideration. 

The inference to be drawn is one of law 
from facts found or admitted: Mohoram 
Sheikh Chaprasi v. Telamuddin Khan (18); 
the faots established by the evidence legally 
admissible are sufficient to support the deoree 
of the Distriot Judge. But we desire to 
add that we do not in any way depart from 
the principle recognised by Sir Richard 
Garth, C. I., in Womes Ghundtr Chatterjee v. 
Ohundee Churn Roy (19‘, whioh we hold does 

not apply to this case. 

The result is that the decree of the Dis¬ 
trict Judge is affirmed and this appeal 

dismissed with oosts. 

Appeal dismissed, 

(18) 13 Ind. Caa. 606 f 15 C. L. J. 220; 10 C. W. N. 

667. 

GO) 7 C. 293; 3 Iud. Dec. <*. a ) 73/. 


MADRAS HIGH COURT. 
Letters Patent Appeal No. 39 of 1918. 

February 20, i91.4. 

Present:— Mr. Justice Oldfield and Mr. 

Justice Seshagiri Aiyar. 
AIYATHURAI PI LLAl— Plaintiff— 

Appellant 


versus 

GNANAPRAKASA ODAYAR alias 
MUTHUSAMl ODAYAR—Defendant— 

Respondent. 

Evidence Act (I »l 1*7:0, *. 115 —Estoppel—Institu. 
tion of suit i n Small Cause Court -Jurisdiction, 
objection to —Return of plaint for presentation to ordinary 
side-Order n»t appealed against—Revision against 
decree— Objection to jurisdiction, maintainability of. 


Plaintiff instituted a suit on the Small Cause 
Side of the Munsif’s Court. The defendant pleaded 
want of jurisdiction by the Small Cause Court and, 
on his objection, the Court returned the plaint for 
presentation on the ordinary side. Against the 
decree of the District Munsif, there was an appeal 
to the Subordinate Judge ami against the appellate 
decree of the latter a revision petition was filed in 
the High Court. The defendant raised the objection 
in the lligh Court that the suit was of a small cause 
nniiiro and that no appeal lay to the Subordinate 


Judge. , * n 

Held, that the defendant was estopped from 

raising the objection, [p 830, col 1.] 


Appeal, under olause 15 of tbe Letters 
Patent, against the judgment of Mr. 
Justice Bakewell, in Civil Revision Petition 
No. 113 of 1917, preferred to the High 
Court against the decree of the Court of 
the Subordinate Judge, Eumbakonam, in 
Appeal Suit No. 97 cf 1916 (Original 
Suit No. 55 of 1915, on the file of tbe 
Court of the Distriot Munsif, Tiruvalur.) 

Mr. C. V. Ananthakruhna Aiyar , for 
the Appellant.—The order for return of 
tbe plaint to the ordinary side was obtained 
at the instance of the defendant respond- 
ent. That order was not appealed against. 
Mr. Justioe Bakewell should not have 
allowed him to turn round and state that 
the suit was of a Small Cause nature. 


Mr. S. T. SrinivCisagupalachariar, for the 
Respondent. —Jurisdiction oannot be con¬ 
ferred by oonsent or pleadings of parties. 
Ledgard v. Bull (1), Minakshi Naidu v. 
Suhramanya Sastri (2) and Kollipara Seeta- 


(1) 9 A. 191 (P. c.); 13 1. A. 134; 4 Bar. P. C. J. 

Ml; 5 Ind. Dec. (n. b ) 66». „ n , 

(2) 11 M. 20 (P. C.j; 14 I. A. 160; o bar. P. 0. •/, 

>4; 11 Ind Jur. 393; 4 Ind. Dec. (N. a.) 18. 


bliO 
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NAKAJN DAS V. D1LAWAR. ^S. 

patv . v ‘ Kan ^paty Subbaya (3) Even „„ 
earning that the original order was nrloer 
oannot be said that consent or pleading 
oreate a substantive right of appeal " " 

At any rate, the suit is n f „ 5 ,, 

Cause nature and it has hoo . i, 8 ™ 1 
the question of jurisdiction ° ■ he d that 

judicata. See Subba Mao v Per* “/o IV 

(41 Venku v u ; 7 v * \ erum al Reddy 
v *'» venKu v. Mahalinga ( 5 ) an H k • 

Amrnall v. SaUri Rami ( 6 ) "i* ""I 

estopped from objecting to th« “ * not 

ment or disposal of the appeal entepta *n- 

[OESHAQIRI AiYaR .1 If 

the suit ,s properly’ instituted™ 

ia also appellate jurisdiction.J ’ * h 6 

See Rangoon Botatoung Co Ltd 
Collector of Rangoon ( 7 ), A right’ nf" V ,' 
does not always follow The I j app6al 
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date ij, fo]1 ° w the resQ]t ^ ^ 

M. C 7 ID the 0rder t0 be P8Sfed - 

Appeal allowed ; 
Case remanded. 


pro 


JUDGMENT.-We are constrained to 

f d h tt , 6r th 0 “ the learned Jad se and to hold 
that the question of jurisdiction Oi nnot 

be raised The appellant before us pre 

aented hie plaint on the Small n? 

Side. The learned Judge allowed the pre- 

from the decision of tbe U,strict ^tf 
n the litigation that was initiated would 
l.e, because the suit was of a Small Cause 
nature and the order of return f or 

aentation on the ordinaiy side was wrong’ 

Ibe order was not appealed against 

was obtained on respondent’s objection 

We do not think, and have been shown 

no authority, that he was entitled at 

later stage to objeot to the jurisdiction 

wh.ch he had himself designated as the 
proper one. 06 

The learned Judge's decision is 
aside and the oivii revision petition 
manded for re-bearing with reference 
the other points taken in it. Costs 


s F o A , LL p HABAD HlGH court 

D Cl ^‘ L Ap *’ e *p No. 262 of 1917 
December 7, fy!8 

Present: Sir Henry Richards* Kt ChM 
Justice, and Justice Sir P r R* '* 
NARA 1 N DAS * c * ^ aner Ji, Kt. 

Ai, - DEK£ «P* E T_ArP E LLAN T 

r-. T r versus 

lLAWAR *nd others -Pl 4 , stiffs 

Evince Ac, ItVFimF*- „ 

I-decufion, proof of — » 5 ^— Mortgage — 

" ». consideration, r„ luc ofl^urZ^Zf! 


set 

re- 

to 

to 


71^: ?r S f 2 C 3 (F - 33 “■ 20 M. p. j, 

37 lad. Cas. 906, (1917; M. W. N. 318, o L. ff. 

27 ^ 5J H 393i 12 In d- Jar. 421; 4 ind. Dec. („. s .; 

?h ; M u' 1 , 04 at p - *° 9 '' 13 M - L ' J - 58. 

U, io Ind. Cas. mb; 40 0. 21; iff n xv xr 

1912; M. W..W 781; 12 M. L. T. 195; 23 M p' Wj ! 

lb U. L. J.248; 14 Bom. p. r. 833- 3a I ' x 37Bi 

a. A. 160; 10 A. L. J. 271; 5 Bur. L. T. 


Where the execution if 

proved in the manner nresrril n J° rt 1 ^° has been 
fhc Evidence Act, and L t ^ hy , section 7l of 
to have been executed in the 1! RC ° ° f lfc ’ a PPears 

tlian one, it is n good ’non^eVVll P 1 ° raon3 

Die recital in a niortm , L .P- col. i.J 

consideration is good prima'fatt ^ reCeipt ° f 

d eorae “f the 
Oeoember lyffi’r * L dated the 21 8t 

Judge, Meerut’ ‘ hat of the S “b‘ 

PACTS t ' th6 " 9th J “ De 1916 ’ 

basis ’oT?': mortgages^ ? 

ss ;r ar,» " 

tbe father of d f ?°' 1 and his brother, 
and the deed wn , DdaDt8 NoS ’ 2 and 3 - 
witnessee; in form a tf, e a Sted b f B?6 mar * inaI 
a simple with ^ 6 / raort ® a » e oombined 

second f Uya ^ ra otaary mortgage. 
on the 6th I) r gage ’ deed wa s executed 
No. 1 for £ 6 Tn r ^ by defeodaot 

acknowledgment of the &Dd °° DtaiDed aQ 

sideration by the ^ eoei Pt of cue oon- 
No. 4 , haH ra m °rtgagjr. Defendant 

tion and he^ r0 ^ aSed tde 6( * ait y of redemp. 

denied exen °° nte8ted -«n«. He 

law and their on° thQ d6Gdd aoo0rdlD » 40 

ueir consideration. 

‘he °lith°n e " 0atl0Q of the deed of 
attesting De<5etaba r 190J one only of the 

Produced by Th? 3 r aVa,,ab,s apd was 

0 P^amtiff, the others were 
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either dead or oould not be found. This 
witness admitted his signature on the deed, 
but was unable to say whether the mortgagor 
signed iu his presence; so far as he 
remembered the thumb mark and the seal 
of the exeoutant were already on the deed 
when he signed. The soribe was also 
produoed; he stated that the mortgagor 
signed in his presence, but said nothing 
about the other witnesses having attested 
the deed. A third witness identified the 
signature of one of the witnesses who was 
dead. 

In proof of the consideration of the 
deed of the 6th December 1906,the plaint¬ 
iff produoed evidence in respect of the 
various items which made up the con¬ 
sideration. 

The trial Court held that the plaintiff 
had failed to prove due execution of the 
deed of 1903 and consideration for 
the deed of 190 the recital in this latter 
deed as to c nsideration being in its 
opinion insufficient to shift the burden on 
to the contesting defendant. The suit was 

accordingly dismi-sed. 

On appeal the lower Appellate Court 
took a contrary view of the evidence, and 
decreed the claim in full, holding that, 
having regard to sections 63 and 71 of 
the Evidence Act, due execution of the 
earlier deed was proved, and that the 
reoital in the later deed proved considera¬ 
tion 

Defendant No. 4, contesting defendant, 
appealed to the High Court. 

Mr. Kailas hath Katju, for the Appellant 

Mr. M. L. Agarioala , for the Respondents. 

JUDGMENT.—We think that the view 
taken by the Court below was oorreot. 
In the first plaoe, we consider that under 
the oiroumstanoes the mortgage of 1903 
was proved. We think that exeoatiou of 
the mortgage having been proved in the 
manner prescribed by seotion 71 of the 
Evidence Act, and on the face of it, it 
appearing to have been executed in the 
presence of more than one person, it was 
a good mortgage. The next contention 
was, that the mortgage being a usufruotuaiy 
mortgage in form, the plaintiff oould not 
reoover the money. The mortgage was in 
a peculiar form and oombin'ed a simple 
mortgage with a usufructuary mortgage. 
As a matter of fact when the mortgage 
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was made, possession oould not he delivered 
beoau^e possession was already in the 
hands of a prior mortgagee, who is the 
appellant here and was the contesting 
defendant in the Court below. Further¬ 
more the mortgagee himself purchased the 
equity of redemption and remained in 
possession, keeping the plaintiff out of 
possession. With regard to the consideration 
for the seoond mortgage, we think the 
Court of first instanoe was wrong in hold 
ing that the recital in the bond was not 
evidence against Narain Das (We assume 
that this is what he meant.) It is clear 
that if the acknowledgment in the bond 
was admissible against Narain Das, it was 
prima facie evidence against him and even 4 
if it stood alonp, cast the onus upon the 
defendant of showing that the consideration 
failed in whole or in part. This was expre^ly 
decided in the case of Bahbu v. Sita Ram (1). 
That oase wa9 an appeal under the Letters 
Patent from the deoree of a learned Judge of 
this Court, who held that the acknowledg¬ 
ment in the mortgage was good prima focie 
evidenoe and a Benoh of two Judges were 
unanimous in holding that the deoision 
of the Single Judge was oorreot. Further¬ 
more on the question as to whether 
or not the acknowledgment in the bond 
was admissible against the purchaser 
from the mortgagor we have the deoision of 
the late Chief Jastioe Stanley and one of us. 
The oase is Nrnoal Kunwar v. Bakhtawar 
Singh (z). We think that the acknowledg¬ 
ment is evidenoe against the auction- 
purchaser, just as it would be evidenoe, 
against a purchaser by private treaty. Of 
oourse it is possible that in different oases 
the value of the acknowledgment as evidenoe 
may vary, and possibly it may be more 
weighty against a purchaser by private 
contract than against an auction-purchaser, 
but it is dearly evidenoe against both. 
The appeal fails and is dismissed with costs. 

Appeal dismissed. 

(1) 25 Ind. Cas. 426; 12 A. L. J. 806; 36 A. 478. 

(2) 17 Ind. Cas. 644; 10 A. L. J. 390. 
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Appeal from Appellate Decree No. 256$ 

of 1917. 

May 9, 1919. 

Present: Mr. Justice Chatterjea and 

Mr. Justice Duval. 

Raia PEARY MOHAN MUKHERJEE- 

Plaintiff —Appellant 

versus 

Kumar SARAT KUMAR ROY 

— Defendant—Respondent. 


«. fzssszr* Act (nic - ° f ,895 >. 

‘I 01 ' 18 ' order in executL, d,sZZT°o}^ffr l 
cover amount levied—I n , „ b lt to re ‘ 

tenure-holder—Payment bH 1 ’M h ?}* er ' 
Right to recover payment Jrorn tenure holders 


Public demands “f ***** 

from the plaintiff certain costs of j f dant rcai, zed 
the certificate was filed and not°tfe Z"“T ' Vhen 

Plaintiff, he did not contest his Lb“r ZZ “’f 
objection only when notion IIe to °k 

ings taken to evecuto the .■f?' 1 iU pr0ceod - 

objection was disallowed. He preferred a,?'' '"i 9 
which \va§ rejected tkq» ^ appeal 

date on w\ic J h C the d appe h a 6 . n ’aS «» 

execution case had been difposed of /“ tho 

instituted this suitfor refundCf f ho I’ L ‘° plamtiff 

from him in execution 

months *««» - 

the original order of the Certificate Officer 1 The > 
was barred by limitation undw“ c ?„! i, V,u‘ 

Bengal Public Demands Recovery Act -dS« .‘1 

A certificate under the Bern™? co ' ^ 

Recovery Act can bo ovo t t** IC demands 

Safe2U5. > s 

th 

tenure-holder in section 2 J li o d ^ hllifcl0n of 
Act. [p. 834, col. I®] ^ ° f th ° B * n ** D ^inage 

Under the Bengal Drainage Aef + i»o ^ 

estate is primarily liable lo the pnii Uer au 

apportioned sum in respect of the rW Ct ° r for the 
and a landholder who P ha 3 made g<? C ° 3tS ’ 

respect of lands which are held bv ln 

immediately undor him is upon ' w 0nu . r °- ,lolder s 

Collector, entitled to recover P fc h e ££n°*? 0a t0 the 
[p. « 34 , col. l.] amount so paid. 

Appeal agaiDBt the decree of the Q n k j- 

SS'SS ■n.rwirtr • 

E£S A Cm ‘- *>•«.» 


FACTS appear from the judgment. 

Baba Mohendranath Roy (with him Baba 
Baradian Chatter,ee), for the Appellant—As 
to maintainability of enit, refers to section 7 

Act) R°f 8 s 5 (Pabl '° Dema, ’ d9 Rrooyery 
7®‘V *0 seotmns 8, 12, 15 and 32 of 

ot I of 1895. Seotion 32 gives the right of 
appeal Under seotion 15 this snit is within 

frnm, h h aV !i ng ' beeD br0H8ht withln «>'* months 
from the decision of appeal by the Collector. 

Reads sections 15 and 32. The third clause of 
seotion 15 is to be taken independently. I 
get the beneSt of the third olanse if 1 pnt 
in a petition of objection. This is substan¬ 
tially a suit for cancellation of certificate and 
refund of money. The proceedings of the 
certificate effioer are without jurisdiction and 
eo it was not necessary to sue for cancellation 
Of the certificate at all The suit prayed for a 
rehef aud I would be within time under sec 
t cn 15. Under the Drainage Aot, it is only 
a person who has been declared a landholder 
ora rent free tenure under seotion 50 that can 
J®, a , ] 0 ® rt, 6cate. Reads seotions 51 A, 51B 
nd 5iC of the Drainage Aot. Defendant 
in this case has no right to proceed noder the 

Lhher , 8e ° tl0ns - A8 t0 merit9 . I am neither 
lakherajdar nor proprietor. I was wrongly 

T ‘-‘ -*>■" “• 

Rrf ab r fm” ? ehari Ghose fwith him Babus 
Bro a Lai Chucker butty and Mohesh Chandra 

tZ 3ee) n { : r th6 K-P-dent.-Tbe snit is not 

for cancellat,on or modification of a certificate. 

30 davs fil D aJad8 “ eDt deb ‘°rmay, within 

ki.rn'-/ !, 1 petition of objection denying 
l' a ' y ' f the certificate officer rejeots his 
application, he can apply to the Commissioner. 

r„W h ! ° an ?° me t0 tke Civil Court f or some 
diet. Appeal mast beunder seotion 12. Seotion 
is a general seotion of appsal. Seotion 15 
dies not mean to say from ‘any order.’ 
Seotion 15 has been wrongly interpreted by 

Nnrn ° ■ ? 11 ^ 8 ' Wafers to Barhamdeo 

Narayan Singh v. Bibi Rasul Bandi (1). 

n tuis oase there is no prayer for the setting 
aside of the certificate, therefore he cannot say 

a.suit. The suit is not maintain. 

, Q a.- ®^certificate is not ultra vires: refers 

to section 30 of the Drainage Aot. Plaintiff 
was responsible as he was landholder. He 
oannot recover money which he was bound 


(1) 32 C. 691; 1 C. L. J. 360. 


Voi; lii] 


INDIAN CASE8. 



PEARY MOHAN V. KOMAR SARAT KTjJAR ROY. 

to pay under legal process so long as the origi. 
nal judgment stands; Jagmnath Marwari v 
Omdhar Singh (2) an iDioarki Haiti tCun lu v 
Alohen Ira N ith R (3 > 

Biba Htradhan Chatte'jee replied. 
JUDGMENT. — This appeal arises out of a 
suit for refund of oer air. oosts of drainage, 
whioh have been realised from the plaintiff 
by the defendant in execution of a oertifioate 
under the Public Demands Recovery Aot. 

It appears that certain drainage works were 
oonstruoted in the Distriof. of Howrah. The 
defendant is the owner of the estate within 
which Mauzi Bali is inoluded. The Coramis- 
eioners appointed under the Bengal Drainage 
Aot apporiicned the oosts of the drainage 
works between the proprietors, the tenure- 
holders and under tenure-holders and a sum 
of Rs. 947 was assessed upon oertain la L he- 
td) lands in Bali as the proportionate 
amount of drainage oosts. The Collector 
realised this amount together with other 
sums payable in respect of the estate from 
the defendant. The defendant thereupon 
took steps to have the money realised from 
the plaintiff’, under the certificate procedure. 
The oertifioate was filed and notioe is-ued 
upon the plaintiff, but he did not oontest his 
liability when the notice was served Subse¬ 
quently in proceedings whioh were taken to 
execute the oer'ifio te, the plaintiff took ob¬ 
jection and the objeotiou was disallowed. 
There was an appeal and the appeal was 
rejected on th> 28th May 1912. 

Tbe present suit was instituted on the 
30th Aug st 1912 The suit was dismissed 

by the ‘ ourt of first instance. On appeal the 
suit was decreed. 

On seoond appeal the oase was remanded 
or re hearmgthe appeal after finding whether 
the plaintiff was deolared to be the “land 
older m respect of the lakheraj lands in 
ali within the meaning of seotion 50 of the 
Drainage Aot. 

The learned Subordinate Judge after 

remand has held that the suit is barred 

limitation and that the plaintiff is n 

entitled to recover the amount from the d 

endant. It is also found that the Drainai 

ounmissioners determined that the plaint 

a landholder in respeot of the l.kher 

an ® * n Bali within the meaning of seotn 
50 of the Aot. 

Jo! ?? Cas. 429; 19 C. W. N 102 at p. Ill, 

W 10 Ind. Cas. 131; 16 0. L. J. 437. 


The plaintiff has appealed to this Court. 

1 he first question for consideration is whe¬ 
ther the suit is barred by limitation. 

It is contended before us that the suit is 
not birred beoause seotion 15 of the Public 
D -mauds Recovery Aot I of 1895 provides 
that a person deemed to be the judgment- 
debtor under the provisions of seotion 8 
may, at any time within six months from 
the servioe upon him of notioe under seotion 
10, or if he tiles a petition of objection under 
seotion 12 from the date of the determination 
thereof, or if he appeals under seotion 32 
from the date of the deoision of suoh appeal, 
bring a suit in the Civil Court to have the 
said oertifioate cancelled or modified. 

The plaintiff did not bring the suit within 
six months from the date of the servioe 
of notioe under seotion 10, nor did he file 
a petition of objection under seotion 12. 
But the suit is within six mcnths of the 
date on whioh the appeal whioh he filed 
against the order in the execution case had 
been disposed of. It is urged that as seotion 
32 of the Aot provides for an appeal fro^m 
(among other things) any original order of 
a oertifioate officer other than the Distriot 
Collector, an order in an execution oase, if 
it is an original order of a oertifioate 
officer, is appealable under seotion 32 aud 
as section 15 gives the period of six months 
fiora the date of deoision of an appeal under 
section 32, the plaintiff s suit is not barred. 

We are, however, unable to accept this 
construction of the seotion. The plaintiff 
has no fc - a^ked for cancellation of the oertifioate. 
He has prayed for a declaration that the 
defendants’ claim for realising the drainage 
charge was unjust and illegal. But so long 
as the oertifioate is not set aside, the plaintiff 
cannot get back the money reoovered in 
execution of that oertifioate. Seotion 16 
of the Public Demands Recovery Aot pro¬ 
vides that When no suit is instituted by 
the judgment-debtor within the period 
?p«oi6ed in seotion 6 or seotion 15 or if 
a y such suit having been instituted is finally 
decided against suoh judgment debtor, such 
oertifioate shall beoorae absolute and shall 
have to all intent and purpises the same 
f >roe aud effect as a final decree of a Civil 
Court.” A oertifioate, theretore, oan be 
exeoutsd only after it has beoome final. 
We do not see how a judgment deotor 
oan, by merely preferring an appeal against 
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au order passed in execution of a certificate 

Und the certificate can be exeouted only 

aUer it has beoorae final), get a fresh 

s art of six months for bringing a suit 

under section 15 of the Act. Reading sections 

f° and 1 ’ toother, we are of opinion that 
ne cannot do so. 

It is contended, however, that the whole 
proceeding is bad because the defend, 
ant had no right to realise the money from 

the plaintiff under the provisions of the 
Drainage Aot. 

It has been found that the Commissioners 
determined that the plaintiff was to be 

deemed the landholder in respeot of lakhiraj 
lands under seotion 50 of the Drainage Aot 
Under section 28 of the Drainage Aot, the 

Drainage Commissioners have to apportion 

o >9<s i of the drainage works among the several 
landholders and tenure-holders, and under 
section 30 of the Aot the Commissioners are 
to declare whether the holders of the estate 
of the tenure or of the under tenure shall be 
deemed to be the landholders liable to pay to 
the Collector the sum apportioned as payable 
in respeot of suoh lands. 

The defendant, who is the owner of the 
estate, appears to have been declared to be 
the landholder who was liable to pay the 
sum apportioned to the Collector in respeot 
of the lakhera j lands of which the plaintiff 
was deolared to be the landholder. The de 
fendant was thus primarily liable to the 
Collector. The Collector realised from him 

the entire amount which was payable by the 
plaintiff in respect of the drainage costs. A 

rent-free holder comes within thedefinition of a 

tenure holder within the meaning of seotion 2 
of the Act; and seotion 44 provides that any 
landholder who has made any payment in 
respeot of lands which are held by tenure- 
holders immediately under him may, upon 
application to the Collector, be entitled to 
recover under the procedure prescribed by 
the Public Demands Recovery Aot The 

defendant did adopt that oonrae and realised 
the amount from the plaintiff. 

We think under the circumstances that the 

proceedings were not illegal or without juris, 
diction. 

That being so, the appeal fails and 
oordingly dismissed with oosts. 


is ao 


MADRAS H'GH COURT 
Second Civil Appeal N«- 50 . f 918 

January 10, 19l9. 

Present: —Mr. Justice Sadasiva Aiyar and 

Mr. Justioe Napier. 

MOORIATH VARIATH Karnavan 
and Manager SANKUNNi VARIAR— 
Defendant No. 1 — Appellant 

versus 

MELEDATH k. kunji nangayar. 

AMM A AND another — Plaintiff* — 

ReSPO > 07NT8. 

Transfer of Properly Act (IV of 188 V, ss 76 ii> 83 
— Malabo r mortgage— I in prove merits effected by mort¬ 
gagee, value of, whether 'amount due on mortgage' under 
s 88 —Ten ler of compensation money Malabar Com - 
pensation for Truants' Improvements Act (I Mad. of 
VJO.), s 5, scope of. 


Section 76 (*• of the Transfer of Property Act has 
no application to money clue for improvements to a 
mortgagee in Malabar, because the value of improve¬ 
ments effected by such mortgagee cannot be brought 
under the expression ‘amount duo on the mortgage’ 
in section as of the Act. [p. *3 , col. l.J 

A mortgagee in Malabar has a right to remain in 
possession till he is actually paid or till he is ejected 
• by decree of Court and hence he is not accountable 
for mesne profits till either of those events happens. 
lP- 839, col 1.] 

Parameswara Ayyan v. Kittunm Valia Mannadiar, 
43 fnd i as. -7H; m M. L.J 591, followed 

Per If a pier, J —Section 5 of the vialabar Com¬ 
pensation for Tenants’ Improvements Act applies to 
all tenants except such as have been paid If 
payment has been made and tho term is determined 
or the mortgage has been discharged, tho section 
has no application If the‘compensation is so due,’ 
i e., has not been paid, then tho section applies 
[p. 889, col 2.] 

Accor ling to the policy of the Act the compensa¬ 
tion is to be ascertained by the < ourt. If a tenant 
accepts pa\ mer.t ho waives his right, but if he 
claims assessment by the Court, there is nothing to 
deprive him of his statutory right under section 6, 
even if the amount tendered is found to be sufficient. 

[p 835, col. p 83o, col. .] 

Second appeal against tlie deoree of the 
Court of the Subordinate Judge, Sooth 
Malabar at Calicut, in Appeals Saits Nos. 

88 and el of 1917, preferred againflt the 
decree of the Court of the District Monsif, 
Octapalam, in Original Suit No. .72 of 
1916. 

Mr. T. Eromani Unni, for the Appellant. 

Mr. E. dubramanya Aiyar, for the Respond¬ 
ents. 


Appeal dismissed. 


JUDGMENT. 

Sadasiva AiYar, J. — The contentions as tothe 
1st defendant’s (appellant mortgagee’*) right 
to additional compensation for improvements 
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(that is, in addition to what has been awarded 
to him by the lower Court) raise questions of 
fact whioh we cannot entertain in second 
appeal. 

The Subordinate Judge, however, was 
wholly unjustified in assuming that the 
provisions of the Transfer of Property Aot 
were not in the minds of the Benohes of this 
Court whioh decided Ohami v. Ana rattar (l) 
and Harameswara Ayyan v. Eittunni Valia 
Mannadiar v2) and in awarding mesne profits 
to plaintiff after the date of the tender 
made in Court by the respondents under 
section 83 ot Aot iV of .882. Mr. Justice 
Sesuagiri Aiyar does re.er to seocion o3 of 
that Aot in his judgment in the former 
oase. fraction 76 (i) refers to seotiou 83 
by using the words in manner hereinafter 
provided” and the lauguage of the two 
sections (one speaking of "the amount for 
the time being due on the mortgage” and 
the other the amount remaining due on 
the mortgage”) is very similar when refer¬ 
ring to the mortgagee’s rignt to be paid bis 
money before redemption. 

Mr. Justice Seshagiri Aiyar clearly 
says in Ohami v. Ana Pattar (U that he 
agreed with the appellant’s Vakil ia 
that oase that the value of improvements 
oanuot be brougnt under the expression 
amount due on the mortgage’ in section 83 
of theTransfer of Property Aot.” It follows 
that.section 76, olause (i), also has no 
application to the money due for improve¬ 
ments to a Malabar mortgagee. 

Nothing that has been advanced by the 
respondent’s learned Vakil in the argu¬ 
ments in this oase has tended to throw 
any doubt on the opinion I expressed in 
Patameswara Ayyan v. Kittunni Valia Manna¬ 
diar (2^ that toe mortgagee in Malabar has 
a rignt to remain in possession till he is 
actually paid cr till he is ejected by deoree 
of Court, and henoe that he is not account¬ 
able for mesne profits till either of these 
events happens. The Legislature oannot 
have intended to make a mortgagee tenant 
liable for mesne profits on tender but not 
a lessee tenant, whioh would be the result 
if toe respondent’s contention is acoapced, 
section o of tne Malabar Compensation for 

lnd 0as S6li Jdl6) 1 VV - N * 16 -* 3 L - 
V) lad. Cas. 173i 33 hi. L. J. 591. 


Tenants’ Improvements Aot making no 
difference between a mortgagee tenant and 
a tenant holding on a mere Verumpattam 
or on a mei e Kozhikanom right. 

The lower Court’s decrees will, therefore, 
be modified by striking out of the first 
Court’s decree the words beginning with 
and future mesne profits” and ending 
with "from this date.” 

The parties will bear their respective oosts 
in this second appeal. 

NaPIKk, J. — I agree with the deoision in 
Parameswara Ayyan v. Kittunni Valia Man¬ 
nadiar p2y. Tne matter seems to me to be 
oouoluded by the language of section b 
of the Malabar Compensation for Tenants’ 
Improvements Aot. That seotion seems to 
apply to all teuants exoept suoh as have 
been paid. If payment has been made and 
the term is determined or the mortgage 
has been discharged, the section has no ap¬ 
plication. If the compensation is so due 
that is, has not been paid, then the seo¬ 
tion applies. Tne Legislature oould have 
added tne words or a proper sum tendered” 
but has not thought fit to do so, although 
in the same seotion it speaks of payment 
or tender of the mortgage money. We are 
asked to import seotiou 76 U) of the 
Transfer of Property Aot. I agree with 
Seshagiri Aiyar, J., in 0 ha ini v. Ana Pattar 
(I) that tms does not apply and I furtner 
think tnat if it was to be applied, it would 
introduce a special rule in oases of mortgages 
wnile another rule based on the Malabar 
Compensation for Tenants’ Improvements Aot 
remained tor leases, whioh constitute a numoer 
of oases in whioh compensation has to 
be paid. I am unable to follow Seshagiri 
Aiyar, J.’s reasoning at the end of his 
judgment in Ohami v. Ana Pattar (ij, 
as I do not understand his reference to 
olause 2 of seotion 5 of the Malabar Com¬ 
pensation for Tenants’ Improvements Aot. 
The Act may operate against the landlord 
in some oases but that can be dealt with 
in Court. It must also be borne in mind 
tnat according to the policy of the Aot 
tne compensation is to be ascertained by 
the Courij vide seotion 19 of the Aot. If 
a tenant aooepts payment he waives his 
rignt, but if he olaims assessment by the 
Coart, I oan see nothing in the Aot which 
deprives him of his statutory right undet 
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seotion 5 of the Aot even if the 
tendered is found to be sufficient. 


amount 


m.c p. 


Deere* modified. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 25 of 1919. 

April 7, 1919. 

Present: - Pandit Kanhaiya Lai, A. J. C. 

RAZZAQ ^1 —Plaint, ff—Applicant 

t ersus 

RAM AUTAR LAL— Defendant_ 

Opposite Party. 

to hTsTe a pt l Z See ~ Le ! S ° r ’ <hlt,J0f ' to 8ecure session 
to lessee—Possession not secure,t to lessee Liability, nf 

lessor ,0 refund ,noncy received l, ,j hZ/romie^" #/ 
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BHARAT INDU V. MOHAMMAD MUSTAFA KHAN, 

not granted by the Munioipal Board wasoon- 
tradiotory. 

It is obvious, however, that apart from 
any agreement which may have been 
entered into between the parties, the lessor 
was bouDd to secure to the plaintiff the 
possession of the land leased with reference 
to its intended U3e which was made known to 
him at the time when the lease was granted, 
and if he was unable to secure posses¬ 
sion to the lessee with reference to the 
use he wanted to make of it, he is liable 
. r0 fand the money whioh he had received. 
In other words, the lessee is entitled in 
consequence of the failure of the lessor 
to secure possession of the disputed lantf 
to have the payment made by him refunded. 

The application is, therefore, allowed and 
the olaimof the plaintiff appellant daoreed for 

the reoovery of Rs. 43 with costs here and 
hitherto. The defendant will bear bis own 
costs throughout. 

Revision accepted. 


A lessor is bound to secure to the lessee 
possession of the land leased with reference to 
..tended use which was made known to him 
the time when the lease was granted and if hr 
unable to secure possession to the ’lessee w 
reference to the use he wanted to make of it 

L ,uo " ey «- 

Revision aga.nst the decree of the Mans 

Z ih a u* ^ mal1 Caa8e Coart Side, dati 
the 10th January 19l9. 

Mr >. N. hoy. for the Applicant. 

Pafty ^ ^ Sinka ’ f ° r th8 0 p P° 8i 

lan J d DD ^h 1 - EN i T ~ T ^ e defendant owned eon 
land within the Munioipal limits of Fyz^ba. 

Me let out the laud to the plaintiff f< 

the purpose of its being need for the «a 

of firewood Hereceived Rs 4- in advanc 

from the plaint,ff. When the plainti 

applied to the Munioipal Board for Pe , 

m.ee.on to use the laud for the purp„ 8 

aforesaid, the Munioipal Board refused t 

grant toe necessary sauotion. He the 

asked the defendant to return the araonnt b 

had paid him and, on the latter refusins 

to do so, Bled a Run for the recovery o 

the said money whioh the Court below 

dismissed The Bnding of the Court below 

was that the evidence produced by the plaint 

iff in support of an agreement that money 

Would bptefunded in ease the permission was 


ALLAHABAD HIGH COURT. 

Stco -n Civil Appkal iNo. 102 of 1917. 

-Uoufiry 4, 19»9. 

Present: Sir Henry Richards. Kt., Chief 

Ju-t.oe, and -ustioeSir P. C. Banerji. Kt. 

BHaHAT INDU and others—Plaintiffs 

—Appellants 

i ersus 

Syed MOHAMMAD MUSTAFA KHAN 
U*f,:nu.nt— Re pondant. 

Profits, suit for share of, against lambardar— 
Lambardar. liability of, extent of, in respect of profits 
due before his appointment but collected by him. 

If a lambardar after his appointment collects 
the rents in respect of a particular cop, he is liable 
m respect of them to his co-sharers notwithstanding 
lat he had not beeu appointed lambardar when 
the rents actually fell due f he actually realises 
the rents, lie is liable for the amount so realised. 
If he only recovers decrees, he is liable for the 
amount realised under the decrees or for the 
ascertained value of the decrees [p H3 1 , col .J 

^eooiid appeal from a decree of the 
Officiating Distrio: Ju <ge, Farrukhabad, dated 
the 6th September 191 3, ooofirmiog that of 
the Assistant Collector, First Class, Farrnkba* 
had, dated the 27th Jnne i916, 
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Dr. Surendra Nath Sen, for the Appellants. 
Mr. S. M. Sulaimnn , for the Respondent. 
JUDGMENT.— This appeal is connected 
with Second Appeals Nos 103 and 10 fc 
of 1917. They arise ont of suits for 
profits brought against the Larabardar. It 
appears that the plaintiffs purohased a 
certain share on the 22nd of January 1912, 
and that under their purohase they were 
entitled to arrears of profits. The defend¬ 
ant was appointed Lambardar on the 5th 
of February 1913. The plaintiffs olaim 
profits for Kharif of 1320 and Rahi and 
Kharif in subsequent yearp. The Court of first 
instanoe granted the plaintiff a deoree exoept 
in respect of Kharif of '320. The plaintiff 
appealed and contended that the expenses 
allowed by the first Court were ton great 
and that the percentage on the gross 
rental allowed to him was too little. 
He also contended that he ought to have 
got a deoree in respeot of the Kharif of 
1320. The lower Appellite Court upheld 
the decision of the Court of first instanoe 
on all points and dismissed the appeals. 
We may say at onoe that wo agree with 
the Courts below, save in so far as they 
dismissed the plaintiff's olaim in respeot 
of the Kharif of 1320. The ground upon 
whioh both the Courts dismissed the plaint¬ 
iff’s olaim in respeot of Khanf of 1320 
wis beoause the defen lant hal not been 
appointed Lirnbardar when the rents of 
Kharif 1320 fell due. This view D, in our 
opinion, not oorreot If the defendant 
after he had beoome Lambirdar oolleoted 
the rents for Kharif 1320, he would be 
liable to the plaintiffs notwithstanding that 
he had not been appointed Lambardar when 
the rents aotually fell duo. If ho had 
actually realised the rents, he would be 
liable for the amount so realised. If he had 
only reoovered deoree^, he would be liable 
for the amount realised under those 
decrees or for the ascertained value of the 
decrees. Before deoiding the appeals we refer 
the following issues to the Court below: — 

(1) Did the defendant realise any sums, 

and if so, how much in respect of Khafif 
1320. Were these mms realised after he 
bad been appointed Lambardai? 

(2) Did the defendant obtain deorees 
after he had beoome Lambardar in respeot 
Of Kharif 1320P If so, how much has been 
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realised on foot of these deorees or might 
by reasonable diligenoe have be6n realised? 

(3) As the result of the findings on 
these issues, how muob, if anything, is due to 
the plaintiffs in respeot of their shares of 
the Kharif of 13-0 ? 

The parties may adduce evidence relevant 
to the^e issues. On raoeipt of the findings 
the usual ten days will be allowed for 
filing objections. 

Issues remitted. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First C v l Apfeal No. 161 of 1916. 

April 1\ 1919. 

Present: — Pandit Kanhaiya Lai, J. C., 
and Mr Daniels, A. J. C. 

Ribu BADRI PRASAD SINGH and 

another—Plaintiff* —Appellants 

versus 

Musammat ANPURN A KUAR— Defendant 

— Respondent. 

Evidence Ad (lof\HT>), s 00— Will 30 years old 
—Presumption — Registration, effect of. 

Where a contest ranged round the genuineness 
of a WiU executed by a talukdar, and the party 
contesting the Will pleaded that it had not been 
proved and that the testator was not of sound 
disposing, mind and the objectors failed to produce 
the ' ill although they had undertaken to do so, but 
a certified copy, obtained from the Registration Do. 
partmont was produced by the propounder of the 
Will, and there was evidence that the Will had been 

acted upon: , , . 

Held, that the Will having been duly registered and 

the document being over thirty years old, it must, 
under section O0 of the Evidence Act, bo presumed 
that it was a genuino document, and the fact 
that it was registered raised the presumption that 
the testator was of sound mind at the time of the 
execution of the V\ ill. [p. 838, cols. 1 it 2; p. 840, 

cols 1 & 

Appeal from the deoree of the Additional 
Subordinate Judge, Fyzibad, dated the 30th 
November 1916. 

Mr. Mohammad \[asim, for the Appellants. 
The Hon’ble Pandit Qokaran Nath Mirra 
and Babu Mahendra Deo Varma , for the 
Respondent. 

JUDGMENT. 

Daniels, A. J. O.—This appeal arises put 
of a suit for a declaration that the plaintiffs 
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are not bound by certain documents 

SinTh Tt " the,> fa ' her Bab “Sarju Narain 

of fhc V -74 ?® 0 ®‘ ,Sary l °r ‘he success 

l u P ’ a,ntlff8 ca9e ‘hat the property 

thev ft 6 * ? DOe8tral P r °rerty in whioh 
hey acquired an interest by birth. This 

"f; be ® D fonnd a ?ainst them and is 
the sole question arg„ e( | before n „ jn th; 

acuuTred Ih ^ h®®" f0nnd tbat the P^'OtiTFr. 
acquired the property under a Will executed 

by their father on ^ n d December 1885 

exactly three years before his death. Three 
pleas have been pressed: — 

(1) that the Willis not proved, 

(2) that the testator was not of sound 
disposing mind, and 

r J d) tbat ‘ be 'aatator-s Will is invalid by 
reason of the testator's estate having been 

Dn Th r w i "* 6 ° f ' he Cot,rt nf Ward "- 
1 h , tr W [u was 'ndireoily admitted by the 
plaintiffs themselves, who included it in 

their list of documents, gave the date of 

It, and undertook to produce it cn the 

date of hearing. On the date of issues 

however, they stated that they had been 

unable to find any traoe of the Will and H Q 

zrirtr sz 

title to the property from it. The defendant 
thereupon produced a certified copy obtained 

from the registration department Te 

dl iT bee " duly re *'^ered and the 
doouraent being over thirty years old th 

learned Subordinate Judge presumed its 

genuineness under section 90 0 f fh! 

ssr^ 

u ii 11 wa9 ftotea upon irma 

muoh as the village of a 0 K as * 

p. tx,:: ‘'L ,l :rsvr s 

srx-iff 

been in possession of the widow «ft 
testator’s death On thfa ; a ^ ter tbe 

that the learned Subordlte ^Jud" ^ 
folly justified in presum ing the ** S 

ness of the Will 0n 7 * genuine- 

appellants produced certain oral evidence 
ohiefly consisting 0 f bio-hlv i *. n ° e ’ 

witnesses, to show that tb^ 
insane. The learned= *?» testator was 

did not believe a Ms evfden° ^ Jad ‘ !e 
out that reliable e Jd n„e h a P °' nta 

-»V™ b.„ "Sa 

medical man who i 8 said “ 8 . the 
attended the testator, was not called T 
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another place the Subordinate Judge says 
that at the utmost the evidence could be 
taken as proving tbat the testator wae 
able to fits of insanity. On the other 
side we have the faot that the Will was 

registered, whioh in itself raises a presump- 

■T", ! ha ' * he teftator was of sound mind. 
Had he not been so, it was the duty of 

the registering r ffieer under seotion 35 of 

the Registration Act to refuse to register. 

Ve have also the fact that the original 

nf ih , b 18 P re sumably in the custody 

ard h |h P n ha9 DOt been Produced 

ard, therefore, the Court mey make any 

presumption regarding it nnfavnnrable to 

them. Finally we have the evidence of 

a res p e c, able t[ , fss Babn Manohar L> , 

akil, that the deceased need to engage 
him professionally and that he had occasion 

!nd t 6 hat ,m h ° ,ee ‘ him yw y frequently 
and that he never fonnd him mad. Jf 

the evidence of insanity produced by the 

appellants is disbelieved, as I think it must 

b®.' Very sb?ht evidence of sound disposing 

“ “V" b.® Pait of tbe testator is snffioient 

snffle i svidenoe whioh is forthcoming is 

befn i > "u‘ h ® third ifsne « has not 

the CnnT f w k J tb ® ® s,ate waa nnder 
the Court of Wards at the time of the 

execution of the Will n < 

on vague or^L^ 

witnesses who depose as to insanity, Nous 

the f W,t r 8e V® at aI1 Preoise as to 
he!n Tl W ® n tbe e8tate is paid 'o have 
estate h T Tb ® taki "« of the 

which 7 ,® C °r t of Warda >« a fact 

Which could easily have been proved by 

nnimpenohable documentary evidence. None 
such ev,dense ,e forthcoming. It ie, there- 

whethe Dnt ’! tr,0fly necessary to eorsider 
ether under seotion 173 of Act XVII of 

b, whioh was then in force, a Will by 

l3 ard fK° f c thG C0Drfc W0Dld be «vaJ»d. 

L Oder the first Court of Wards Act (III of 

AflilVniS ander the present Aot (U. P. 

. °J ^ 2) there is a definite prohibition, 
subject to certain qualifications, against a 
wi ow making a Will without theoonsertof 

Wards, though it is provided 
fiat that consent should not be withheld 

f° Dl oV y reaponah,e Will. Under Aot XVII 
o n tlere was no such prohibition, 
eohen 17.S, as it stood, runs as follows:- 
©rsons whose property is under the 

superintendence of tbe Court of Wards 



INDIAN CASES. 


839 


Vol. LII] 


BADRI PARSAD SINGH C. ANPORNA KGAR. 

shall Dot be competent to create, without 
the sanotion of the Court, any charge 
upon or interest in suoh property or any 
part thereof.” 

The appellants’ argument is that the 
word interest’ refers to an interest either 
in the present or in the future. The 
respondent relies that the question of a 
Will was never in contemplation The 
jurisdiction of the Court of Wards over 
the estate oeased with the death of the 
widow. A Will could create no vested 
interest, and any interest which arose 
under it could only arise after the charge 
cf the Court of Wards had oeased. We 
have be*n referred to no reported oaso in 
which the word has been interpreted. Had 
it been intended to interfere with the 
statutory power of making a Will which 
had been conferred on Talnqdars by Act I 
of 1869, it is probable that this would 
have been done by express words and Dot 
left to be inferred from a general impression 
suoh as creating an interest. Having regard 
to these considerations and to the general 
soope and objeot of the Act, T am of 
opinion that section 173 (Act XVII of 
1876) did not deprive a ward of the power 
of making a Will where he was otherwise 
entitled to do so. The appeal fails on 
all grounds and it is accordingly dismissed 
with costs. 

Kanhaiya Lal, J. C. — The plaintiffs are 
the sods of Sarju Narain Singh. On the 
3rd December 1871 Bhola Nath SinRh 
and Sarju Narain Singh exeouted a deed 
of. possessory mortgage in favour of the 
defendant and three other persons for 
Rs. 90,000 in respect of the property 
mentioned in List A appended to the plaint. 
On the 29th June 1892 they exeouted 5 
deeds of further charge in favour of the same 
persons for a total sum of Rs. 18,582 11 11, 
hypothecating the said property along 
with some other villages. Th6 original 
owner of the properties mortgaged was Mahip 
Narain SiDgh, the Taluqdar of Chandapur 
Birhar, whose name was entered at No. 
143 in List 1 and No. 58 in List III, 
appended to Aot l of 1869. On the 2nd 
May 1871 Mahip Narain Singh made a 
gift of the said properties in favour of 
his sod, Sudisht Narain Singh, who died 
in 1888 leaving two sons Bhola Nath 
Singh and Sarju Narain SiDgh. Sudisht 


Narain is said to have exeouted a Will 
b°quoa , ‘hing his property to his sons. The 
plaintiffs iraoeach the genuineness and 
validity of that Will and question the 
right of their father to deal with the 
property to the prejudice of their rights. 
They allege that the property mortgaged 
was anoestral property, that their father 
was addioted to the uee of intoxicating 
drugs and that the deeds of further 
charge were obtained by the defendant 
by the exercise of undue influence without 
the payment of any consideration. They 
further allege that there was no legal 
necessity for the said loans and that they 
wnre not bound by the deoree obtained 
by the defendant on the said deeds or by 
the sale held in execution thereof. The 
defendant purchased at that sale. Her 
plea was that the property mortgaged in 
the deeds of further oharge was self-aoquired 
property in the hands of Bhola Nath 
Singh and Sarju Narain Singh, inasmuoh 
as it was obtained by virtue of the 
bequest above mentioned. The Court below 
accented that contention and dismissed the 
olaim. It is admitted that the plaintiffs 
live jointly with their father, Sarju 
Narain Singh, and that Bhola Nath Singh 
and Sarju Narain Singh were separate in mess, 
residence and estate before the dates of the 
mortgages in question. The gift made by 
Mahip Narain Singh being admitted, the 
only question for consideration is whether 
Sudisht Narain Singh made a Will by 
which he bequeathed the said property 
and suoh under proprietary rights as he 
subsequently aoquired in favour of his 
sons, Bhola Nath Singh and Sarju Narain 
Singh. The genuineness of the Will was 
admitted by the plaintiffs in the list 
filed by them with the plaint. It was there 
stated that the original Will exeouted by 
Sudisht Narain Singh in favour of Bhola 
Nath Singh and others on the 2nd Decem¬ 
ber 1885 would be filed at the time of 
the first hearing. The plaintiffs have 
presumably the Will in their possession but 
they have oho^en not to file it. On the 
date fixed for the settlement of issues, 
the defendant stated that she relied on 
that Will. She produoed a certified copy 
of it during the progress of the hearing. 
The Court below admitted the certified 
copy in evidence, presuming it to be 
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genuine beoause the original He 
wa8 registered and over qn doonment 
Having regard t! il I - 3 ° rears °Id. 

‘he plaintiffs in the 6 ifsr“fi by 
with the plaint ftn ri *k e ^y them 

the Court below was j , uBtffi t /- re8 ' 9tratio11 ' 
the genuineness of the n '^ , ,D pre9umin g 
ting the certified c 0 J iTl'Z ^ admit ‘ 

° f 'ta oontents. The Wm 6n ° 8 ,n proof 
•he 2nd December 188^ Q u e f eaatedon 
Singh died on the 2nd December 18R8 tT'" 

had ttn 8 

Sudisbt Narain Sim/h ^ °° ‘ he death of 

was effected in reteerof th" ° f “ 

left by him in f Q P r * 10 property 

»i-* - 4 ’szi °L Bb ° h 

‘hat there was TTJ& WilT thS^ 
exigence. It i 3 nnf „ g 111 then «n 

People applying f or m npop . mmo " to find 

describing themselves as “the °b • ° f T” 68 

deoeased proprietor whether th S ' r f °l ‘ be 

perty by icheritarno r I fc '° y gefc the pro- 
by inheritance ? 8 n V rbfqUeSt - If ‘he right 

alternative title whoT'thT, d "° Ument8 of 

have are seldom prl^f 
a contest; and if fk • 1688 there is 

question of possession" ^ the 

the result It ; q j ge,y n tl arnoes 

Plaintiffs that it was ft a .l° D 7^ ° f ‘>' a 
on the defendant to 2,^' ,DOnm f? Dt 

of sourd testamen.a'v !? T poffwed 

the Will and that / pacity to execute 
foil knowledge of VLT^ s' “ " ith a 
h»a been made on the^r behalf f 0 ° ZoT^ 
evidence suggesting that Sod sht V - 8 
Singh wag addioted to ,//,„/ ht , ra,n 

I- years prior to hig death h« k° L ° r 
suffering from insanity The *1 been 
adduced on the point are h„» 0 .»'‘nesses 

and they have he!? ’ • T. e 1 ver > ' Dte reeted 
by the Court below n' 8 I dl8 b p lieved 

Smgh lg paid f n » n f naisnfc Narain 

Th 6 e atmeD d ° f “ P6r80n D8 “«d’ Bbogd^R ' he 

pi/ad ::ZzzL Ba i Ma r a ‘* 

from time to time and nga i ! ZZ™ T 

C? 5 - b - 

be never, found him mad..f V e ," d . 
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dinner i0U9 h ? b;tS and testamentary 
disposition made by him was quite 

pointed 1 Wi, ‘ ™ registered. Aa 
T 7 LA °xr In Gongamoyi Debi v 

lZ Z Va Z ath 0hOWdhrV (1) ' the regi.tr.: 
t.on of a document is a solemn act per- 

f med in the presence of a competent 

Official whose duty it is to attend the 

rarties during the rigistration and see 

that the provisions laid down by law a, 

to the oapaoity of the person registering 

the document are complied with. Dndef 

,0 0 D f % th t i India ;' A»; 

wnuM nnf p ’ r ,nf0r ° e ' the document 

f6w , b6en re ^ r ^ had the 

S. t °L "t 7 any 8 ' 8nS ° f inssni ‘y a ‘ 

or, • \ \ Ihe P re 8 nr npfcion, therefore in 

eat abb g h th Pla n ntiff9 . ~ ho have faiIfid> to 
The Will is all ^. atl0n j madB hy them. 

th * property which the father 0 f the 
plamhffg acquired by virtue of it cannot 

l • I-£ ate i d afl -P r °P f ’ r ty in which the 
plaintiffs had any interest by birth The 

family possessed no other propertv „ 

nucleus from which any subsequenUrquisi- 
t.ons could have been made The en^re 
« wa9 ‘hus the self-aequired prnpe. ty 
Of Sudisht Narain Singh, who had full 
power of disposal over it. There is noting 

joint stock * f ^ “ Wa8 ‘ hr °“ n ;d ‘ 0 the 

that tb? ’l f ' DOh '"°° k erisled, or 

that the plaintiffs were allowed any control 

.berefo ° me / T,e plaint iffs have, 

that th P0 rl 8ht of suit. Jt is suggesled 

was „ :r ,e SDdi9ht Narain Singh 

was in charge of the Court of Wards 
when he executed the said Will; but no 

the poi°n7 ZZT baq bte " addaotd on 

«k P0 f the hfid been io 

Charge of the Couri of Wards at or ab ut the 

J^d "h!" ‘7 Wl11 W ' 8 ereented, evidence 
r f c?rH b I® L bee " PaM, 5 r obtained from ibe 
th7 fL Jhe Court i f W .rds ,o establish 
ai ' The vaene fifateraent- made hy 

poL Z Un rr f r the P ,airjtiff8 on the 
^oint cannot be trusted. Section 1«3 of Act 

the Dflnn t n ’ In ^ oroe * empowered 

an ° y ^ omr nissioner to erquire whether 

L*f! r8 °V a9 diFqaaIifi0d ‘o manage bis 
the in a °^- dH0 *' ire h ,m to be «a^ieofe to 

jurisdiction of the Court of Ward*. 

1 <-• 
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No euoh declaration has been produced or 
referred to. In faot on an enquiry made 
from the Board of Revenue it has since 
been ascertained that the Court of Wards 
did not actually take possession of the 
estate of Sudisht Narain Singh till 1887. 
It is unnecessary in the oiroumstanoes to 
consider whether seotion 173 of Aot XVII 
of 1876 is applicable to testamentary 
dispositions made by a disqualified proprietor 
whioh were to take effect after the Court 
of Wards ceased on his death to hold 
charge of bis property. 

The appeal fails and is dismissed with 
oosts. 

Appeal dismissed 


PUN.IAB CHIEF COURT. 

Second Civil Appeal No 2933 of 1914. 

December 9, 1918. 

Present: —Mr. Justice LeRossignol and 
Mr. Justice Martineau. 

Musammat RAHMUN and others— 
Defendants—Appellants 

versus 

Musammat HUSAIN BI— Plaintiff and 

Musammat GHULAM BI and gtueks — 

Defendants— Respondents. 

Guardians and "Wards Act < VIII of 18f0', ss. 29, 30, 
31 — Sale by guardian with permission of Court, 
validity of— Necessity, want of — Fraud. 

A sale, with the permission of the Court, effected 
by a duly certificated guardian of the property of 
his ward, cannot bo impeached by the ward on the 
ground that there was no necessity for it, and, unless 
the Court’s permission was obtained by fraud, such 
a sale transfers a geed title to the vmdcc [p. H>2, 
col 2.] 

Second appeal from the deoree of the District 
Judge, Rawalpindi, dated the 21st October 

1914 

Messrs. Qovind Das and Parduman Das, for 
the Appellants. 

Mr. Hand Lai, for the Respondents. 

JUDGMENT.—The plaintiff Husain Bi 
has sued for her share, by the Muham¬ 
madan Law, in two houses and some land 
left by her father Karam Bakhsh. The 
first Court gave her a decree, whioh the 
learned District Judge baa upheld, A 


seoond appeal has been preferred to this 
Court by three of the defendants j n regard 
only to one house, whioh has been designated 
as house A. 

This house was sold on the 19th August 
1901, after the deaths of Karam Bakhsh 
and his son Allah Bakhsh, by the latter’a 
widow Ghulam Bi defendant No. 1, who had 
on the 21st July 19C0 been appointed by 
the Distriot Judge to be guardian of the 
persons and property both of her own 6ona 
and of the plaintiff and Nur Jan, who 
were Allah Bakhsh’s half-sisters. The sale 
was effected for Rs. 1,000 in favour of de- 
fendant No. 5, who sold the house on the 6th 
September 1901 to defendant No. 6 and the 
father of defendants Nos. 7 and 8, and de. 
fendant No. 6 sold his share in 1909 to 
defendants Nos. 9, 10 and 11. The appellants 
in this Court are defendants Nos. 8, 9 and 11, 

The plaintiff oontests the validity of the 
sale effeo f ed by her guardian Ghulam Bi 
in H01, on the ground that there was no 
necessity for it. Ghulam Bi had obtained 
the permission of the District Judge to 
sell the house on the 9ih February 11-01, 
and the first Court found that she had 
the benefit of the minors in view, but instead 
of dismissing the suit in regard to this house 
it passed a decree for the whole of the pro¬ 
perty claimed without giving any reasons 
for so doing. 

The lower Appellate Court finds that the 
Distriot Judge’s permission for the sale was 
given in constquence of misrepresentation on 
the part of Ghulam Bi. In her application 
of the 19th Fehruaty 1900 for being ap¬ 
pointed guardian of the minors, Ghnlbm Bi 
described the plaii tiff aid Nur dan as the 
daughters of Allah Bakhsh (her husband) and 
in the order appotniii g her as guardian 
the District Jud^e spoke < f her as being the 
mother of the nrnors, and said that no one 

omld be a fcet'er guardian than the mother. 

The lower Appellate Court concludes that 
the Distriot Judge was misled by Ghulam 
Bi wroDgly representing herself to be the 
mother of the minors Husain Bi and Nur 
Jan, and that if he had not been misled 
he would not have appointed her to be 
their guardian. The Court has, therefore, 
held that the order appointing her as guardian 
and the order ear otioning the sale of the 
houpe were obtained hy misrepresentation, 
and that there was thus no valid permit- 
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file of the guardianship case ™ 

m wh.oh sbe asked that 8 h fi 1; l. u’ 
appointed guardian of her sons Tnd^f 

t.™ b.dH ,k “ * b * 

•r -jtst j sjr f «»& 

?S9“»k£" 

was that they had been liW Dg 
and Allah Bakhsh and had L, ? e J 
by them as though they were th ^ 
daughters. It is at any rZ o L? f °” D 

her. The Dietriot Judge "bL^aT'^ 61 ! by 

ttgu^n e of 8 re iD lto™ Dl Z ! “ ^ 

“tt S 8 to f ’ E H ram ?^ 

Nnr Jan as Kara, Bakhsh‘/da^ht'er®'‘^ 

inti-’S:! afd £ hul r Bi 

laterals in their “delate 001 ' 

the notice of the District Judge” iTTUSo 
and be was misled by Gbolam R,’ « * °°’ 

Plication and thought th a ? Husain B 
her sister were Gbulam B,’s daughters fh”i« 
would not affect the validity of the »n 
pointment of Ghnlam Bi «s on «.i P r' 

18 lo be observed that Karam 
collaterals bad not di^nrim? f ^ B khsh 8 

Ghulam Bi’e children and Th”” child^^ 66 r 
Karam Bakhsh. but objected to Gh a a " B° 

beiDR appointed guardian of B 

Of any of them, and ft “ d l h ‘ h , # , pT ^ 

if the Judge had known that Hu^b” 

and Nur Jan were not Ghnlam r;> 0 ,j &1 ? Bl 
but her sisters-in-law, be wonld ha anghter8 
a different order Bnt in &Ve passe( ^ 

pointment of Ghnlam B ^ * P * 

hold good as section 48 ofT/t Vlu”^ 

18b0 provides that an , 111 °* 

the Act shall be final (subject S **!!** 
that may be passed by the High CW^ 
appeal or revision) and shall , J; D . fc ln 
to be contested by suit or otherwise. ^ ,Uble 


lQm r u her ’J^ e 0r<ier of the 9th February 
, y whioh Ghulam Bi was given permis* 

sion to sell the house, was not the result of any 
rand and was a valid order. It was held in 
Jadu l\ath Achariya v . Tarak Ohandra (1) 
a a sale by a oertifioated guardian of the 
property of his ward with the permission 
J the Court transfers a good title to the 
en ee unless the Court’s permission was 
o a me by fraud, and a similar view was 
taken in bikherChund v. Dulputty Singh (2) 

an y the Privy Counoil in Qangapershad 
batlu v. Maharani Btbi (3). The case of the 
ppe lants is all the stronger as they are not 
the original purchasers from the guardian. 

o owing the authorities mentioned above, 
.T 6 ° t at the plaintiff oannot impeaoh 
tne sa e whioh was effected by I er guardian 
w.th the permission of the Court, and that 
the^ claim fora share in house A, therefore, 

We aooept the appeal and modify the 
decree so far as to dismiss the claim for 

& f S fif re m ^ 0nPe . A* the deoree for the rest 
m. ® P *?£ 0rt . y , ,n 8a,fc being maintained. 

Soir; 5 “»— 

Appeal accepted. 


0) 25 Ind. Cas. 810. 

Dec 2 (n. 8.) 3 842 6 C ‘ L ‘ R ' 374{ 5 Iml * Jui ' 200 > 2 Ind - 

ur l58^- 5 Tnd^n 2 L A ' 47; 4 Sar> R G ’ J ‘ 621 : 9 Did. 
ur. 108 , o Ind. Dec. (n s.) 1012 iP. C.). 


T5 MADRA S HIGH COURT. 
il Revision Petition No. 980 of 1917. 

October 10 , 1918. 

rmn Jn8t,0e Spencer. 

CHIDAMBARAM PILLAI- Plaictief- 

Petitioner 


versus 

\r ^■KSHIAMMAL, minor, by her 

GkaN( mother and Guardian 

THANGATHAMMAL— Defendant 

r “ Respondent. 

dhanam — due . hy husf >and for wife's stri- 

husbanJ’e Possession of husband’s assets after 

bequest of dfht * ~ ^ pro P nation of debt—Testamentary 

InatelS 7 I " tenti0n ,0 ~ kee r a l , ve —Right Of 

~iferoJ rr J‘ n f e - r ° f P ''°P ert V ^t (IV of 1882J, s. 101 
Merger, doctnne of, applicability of. 
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A Hindu died leaving a widow and a daughter horn 
of a former wife and about Rs. 25,000. The widow 
was a creditor to her husband’s estate to the extent of 
Rs. 47a for her stridhanam. Shortly before her death, 
she made a Will devising this debt to the plaintiff, 
who sued to recover the amount from the daughter 
who succeeded to the estate after the widow’s death. 
The suit was dismissed on the ground that tho 
widow having become possessed of assets whereby 
she could have paid off her debt, the debt became 

extinguished: 

Held, O) that the widow’s possession of the 
assets did not amount to a payment of her stridhanam 
debt, there being no analogy between executors who 
are creditors to the estate paying their debts out 
of the estate, and a widow who is entitled to enjoy 
the whole of the income of the estate; [ p. 844, cols. 1 

& 2 .] 

(2) that the widow’s stridhanam not being at law 
a charge or incumbrance within the meaning of 
section 10» of the Transfer of Property Act, there 
was no merger because in the case of a limited 
owner the presumption was against merger, [p. 844, 
col. 2, p. 845, col. 1.] 

Petition, order section 25 of Aot IX of 
1887, praying the High Court to revise the 
decree of the Court of the Subordinate -Judge, 
Tinnevelly, in Small Cause Suit No. 276 of 
1917. 

Thi 9 petition coming on for hearing on 
the 20th February 1918, the Court male the 
following 

ORDER.—Before I oan dispose of the 
point of law raised in this petition, it is 
neoeasary to know:— 

(1) Whether the debt of Rs. 478 from 
Nellayappa Pillai to his wife Velammal was 
stridhanam in the hands of tu9 latter? 

U) Whether Nellayanoa Pillai at his 
death was possessed of sufficient assets for 
the discharge of this debt from his estate? 

(3) Whether Velammal did any aot de¬ 
noting an intention of satisfying the debt due 
to her out of her husband’s estate? 

The Subordinate Judge is requested to 
retarn findings on these issues within six 
weeks after adducing evidenoe. 

Ten days will be allowed for filing objec¬ 
tions to the finding after notice of return of 
the same shall have been posted up in this 

Court. 

In compliance with the above order, the 
Subordinate Judge submits d the following 
FINDING.—I have been direoted to sub¬ 
mit my finding on ihe fo.lowing points: 

(1) Whether the debt of Rs. 478 from 
Nellayappa Pillai to his wife Velammal was 
e'tidhunim in the hands of the - a tt i? 

(2) Whether Nellayappa Pillai at his death 


was possessed of sufficient assets for the 
discharge of this debt from his estate? 

(3) Whether Velammal did any aot de¬ 
noting an intention of satisfying the debt 
due to her out of her husband’s estate? 

2. 1 st issue .—The aooount (Exhibit 
A 1) his suffiiisntly b»an proved to be a 
genuine aooount. The witness oalled on the 
defendant’s side admits that ihe entries at 
page o of Exhibit A-l up to iOth Karthigai 
are in the hand of Velammal’s husband 
Nellayappa Pillai himself. He also admits 
that the last item (receipt of Rs. 100 in 
Velammal’s favour) found at page i)6 of the 
aooount (Exhibit A-l) is in the hand of 
Nellayappa Pillai. In that page balance from 
page 6 has been brought forward. Henoe there 
can be no doubt as to the truth of the debt 
itself. P. W. No. 1 swears that the debt is 
Velamraal’s stridhana'm. and there is no evi¬ 
denoe contra. The faot that her husband 
has opened a separate ledger in her name 
shows that it is her separate property. 

3. 2nd issue .— It is admitted that Nella¬ 
yappa Pillai left assets to the ex:eut of 
R*. 25,000 at his death. 

4. 3rd issue —Tnere is no evidenoe that 
Velammal did any aot indicating an intention 
of satisfying the debt out of her husband’s 
estate. 

This oivil revision petition oame for final 
hearing on the 3rd October 1918. after the 
return of the finding of the lower Court upon 
the issues referred by this Court for trial. 

Mr. A\ Kunjithapadam Aiyar, for the Peti¬ 
tioner.—The Subordinate Judge erred in 
holding that the debt due to the widow was 
extinguished by her becoming the owner of 
her husband’s estate. The analogy of exe- 
outors does not apply. The estate of a tes¬ 
tator vests in the exeoutor for purposes of 
administration and he can deal with it as 
he pleases. The case of a Hindu widow is 
different. 

There is evidenoe that the widow intended 
to keep the debt alive. The faot that she 
bequeathed the dein is evidence of suoh 
intention. The widow is entitled to enjoy the 
entire income of her husband’s estate. 

There is no merger. The only statutory 
merger is contained in section 101 ot the 
Transfer of Property Aot. Under that section 
where the owner of a charge or incumbrance 
becomes entitled to the property, the oharge 
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®ball extinguished , j? 

Dot a obarge. 0 * tr *M**«* i* 

Bpol^eni~Th S e S ' a Aiv ' , ” 9,r - for <he R 9 . 

c ’ 1 "e possession of a «sets h™ *u 
-d .w amounts to payment „( ZZZ ^ 

e debt has beoome merged 

•KJDGMEVT_The furtfa 

“ 1 h he di r al ° f tHe i<^n ^of°]a^v 

aw.dnw aD d a daughter born , * 

;: e; a,s ° a >mut R,. 2 >,0u0 assets Th! 

to .s:.z; n o t t i:ZT od ^r t: 

-^ 731 0 rsjra - d r t ,° y f 

reooyer the am J“[fro^e d ^ ‘° 
enooeeded to the estate of h da “’ h , ter ’ who 

the widow’s death The S,h V “ h6ra,ter 

ST* h of - s ^' 

debt beoarae extinguished ilhVto’ 

ring iZ's ^ ob9er ™‘mn" occur'-' 

Begum (if ZTZ T/"/' 
page 77 t 14th E titi on °) 0 “ b °’ Dtrao ‘* 
which was a c ish of a ’ * the forraer . 

&B administrator of m r ‘8 , *‘r 8e a° p oin ed 

was stated that iae^oT 0 ' ' 

amoants to payment on the principle thatTh 
IS an extmgu.shment of the debt if the 1 8 

whom to receive the money is io th! F™* 

who o nght t pay> referMno(> ^.‘^Wraon 

liliams on Executors, 10 h V, inion V„|„ 

rv:: tis-s? ? 

" ..pjssiun i;:;":*:; 1 :: 
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tluoit Thl ) ;i ba8 ° ften been P ni 'nted oat. I 

th! olLtta H 6 h° f n b8 r8,,8nt o! 

Da, y °°n W: °Aa»dr« 

v. Kama! Ghan-ra Dutta (3), *here the 

j io'th"/ r, n exeontor was defined by Obitty, 

’ n * he blowing and other words- “r* ro J fl 

argued that, as a widow or a guardian of . 

minor nr sheba-U was a manager® therefore an 

executor, who was also a manner, stood in 

Ss:t srr - 

oomplete, and the oases which d al withX 

rihrr e ::, 1 y of no w ie ows> - ardi - 5 
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01 tbe fei *ator is absolutely tstld i! th! 

statutory me u * °° antry the onI * 

10 , Transfer hf P ** oreate d by section 

thus*_ "Whpm H rnrerty Aot » which runs 

incun.brann 60tV ' er ° f a ohar ^ other 

<he nLroe • lliea t0 that property. 

! :! r ,z h’e n ri branoe h sba " be eiiin 
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to subsist nr P k 4 " OD ' *^ at 't shall oontinue 
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Now the widow’s stridhanam in the pre- 

err a v aw not a o;L!m 

i!y t°b°e at,a8hed to «7 ^nd. Again, “ 
tion the qaeSt '° n of merger is one of inten- 
bavinl a PresumDt'on being that a person 

assumed r ' 8htaot ,n one of two ways is 

contrary’ > !‘ e " bsenca o( evidenos to the 
y * 0 have acted aco rding to bis 

BrZZJbt s? al % t° b paldas v , fu r m i 

8 Id the o^se of a lim<ted 
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owner tbe presumption is against merger, as 
it is not for his or her advantage that the 
oharge siouli sink for the benefit of the 
remainderman (Halsbury’s Ltws of England, 
Volume XIli, page 1 fc7). It is not for the ad¬ 
vantage of a widow to pay off her stridhnnam 
debt out of the inoome of her husband’s 
estate as she is entitled to enjoy the whole of 
the inoome of the estate. The obligation she 
is under to discharge her husbaud’s debts is 
a religious and a moral obligation. Moreover, 
if intention is to be gathered from oiroum- 
stanoee, the inference in this case is that the 
debt was intended to bj kept alive, for not 
only has the Subordinate Judge found on the 
third issue remanded to him that there was no 
evidence that the widow did any aot indicating 
an intention of satisfying the debt out of her 
husband’s estate, but the very faofc of her 
mating a Will bequeathing the debt to the 
plaintiff denotes an intention on her part to 
k^ep it alive. On this preliminary point the 
Subordinate Judge’s decision must, therefore, 
be reversed and the suit will be remanded 
for disposal on the other issues arising in the 
oase. Costs will abide and follow the result. 

Appeal allowed-, Case remandtd. 


PUNJAB CHIEF COURT. 

Skcond Civil Appeal No 7 i5of 1915. 

Dtcembei 9, 1918. 

rresent :— Mr Ju ties L^Rossignol and Mr. 

Justioe Wnberforoe. 

BAHAR KHAN and others— Plaintiffs— 

Appellants 

versus 

KISHEN CHAND and others—Defendants 

— Respondents, 

Custom- Alienation—Reversioners cultivating por¬ 
tion of land sold during lifetime of alienor, effect of— 
Estoppel. 

The fact that the reversioners of a vendor cul¬ 
tivate a portion of the land sold, dining his life¬ 
time, as tenants of the vendee, does not operate to 
estop them, on the death of the vendor, from contest¬ 
ing the sale by suing for possession. 

Stonnd appeal from tne ueoree of Ho Dis¬ 
trict Judge, Hoshiarpur, dated tho Stb Dacenr- 

ber 1914. 

Shaikh [Trnar Bakhsh, for the App Hants. 
Bakbshi Tek Chnnd, for the Ra-p ind¬ 
ents. 

JUDGMENT.—Tnis was a suit by rever¬ 
sioners for possession of land, 59 kanah 18 


AC IHA11UR SINGH t> HAROOBINP SIN1H. 

marlas in area, w lioh was soli in l8?8 
by Sultani Khan and B.ni Sihibu, his 
sister in-law, jointly. B bi Sthibu dm! in 
December 190S and Suitaui Khan had 
predeceased her. The Court* below have 
dismissed the 9uit, hoid ng that as the 
plaintiffs during the lifetime of Bi bi 
Sahibu cultivated a portion of the land 
sold to the vendees, as tenants of the 
vendees, that oiroum'danoa taken together 
with 35 years’silence estopped the plaintiffs 
from challenging the sale. 

The plaintiffs ooine here in seo >nd appeal 
and though we oannot agree, inasmuoh as 
during the lifetime of Bibi Sahibu the 
plaintiffs could not sue for possession, that 
cultivation by them as tenants of part of 
the land operate* a9 an estoppel against 
them, still we hold that the appeal must 
fail, for from the evidenoe on the reoord it 
is quite cletr to us that the sale was for 
consideration and necessity. The considera¬ 
tion for the sale consisted of an eailier 
mortgage, the interest on that mortgai'e 
and a bond, registered, of 1874 for R* -80. 
That bond itself arose out of an earlier 
bond of 186s and that again was ba*ed 
upon an earlier bond, registered also, of 
1865. Moreover we find that the mutation in 
1883 was attested by Amir Khan, who was 
fattier of some of tho pi xinLiff j and brother of 
ot> ers. 

For these reasons we dismiss the appeal 
with costs. 

Appe .1 dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 66 of 1918. 

April *6, tJl9. 

Present-. — Mr. Lyle, A. J. C. 

ACHHaIBaK Singh and another — 
Plaintiffs - Appellants 
versus 

H ARGO BIN’I) SINGH and others— 
DeF• ndants— Kesp ndents. 

Res judicata— Decree against limited owner, whether 
binds remainderman -Transferee from remainderman 
— Possession, suit for Limitation, commencement of. 

In 186T F3 made a Will bequeathing his pro- 
pei ty to his widow with remainder to her 
daughter. In '87* Cli sued tho widow alone to 
recover the property, basing his claim on an earlier 
Will He was granted a dccreo and obtained posses¬ 
sion of the property. In 1N79 tho widow and hof 
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daughter gifted the property to r 

rights to the present plaintiff n 7, 1 8oI ? hls 

the widow the plaintiff '£1 " the death of 

against the representatives [n ^ 

possession of the property but thi •? recover 

missed on the ground that'the plaintiff *'*1 dlS * 

* the decision in the .nit bron^ht bf C 7\ "1 

Thepiaint'iffTppe.-ded: “ W “ barred ' b ? 'citation. 

of bj tbe ri,ie 

represent the estate, and that thereto e theT ■"•" 7 
in the suit brought by CD was „n /■’ r dec,slon 

daughter nor on the plaintiff ‘ who '7\,° n her 

the latter, [p. 846, col. [.] n ‘ Wh ° cIaimed through 

(<£) that the suit w<is nnf i » 

inasmuch as the only interest whTch 0*1 “^ ati ° n * 
the property by the sift obt amed in 

vested remainder of the dan"bt I° Ur wa> th(> 

could not have brought a suit" IJi i‘ S th ° ' atter 
death, the cause of action for the nrl * Gr mother ’ s 
when the mother died. [p. 8*7, col P ( ] * 8u,t arose 

Appeal from the deoree of the * 

Judge, F,»b.d, dated the £ 

Messrs A. P Sen. Man Krishna Baneree 

Appellants? a Pendranath Da “• [he 

for the Respondents and Imtiat Alt, 

JUDGMENT.—The faot« 

£ ; =1 ,„ ... n—r, 

-fts rw. inSs v** ■*» 

Will bequeathing the property to huT wife 
AfusummatMabadei, with remainder to her 
daughter Musammat Paraga. In 1878 one 
Chandra Bal, b,ought a suit for recovery 

basing 

Fateh Singh in 18dd. U usammat “ Paragl 
was not a party to that suit, ubaodra Bah 
obtained a deoree against if 

Mahadei and be and h,s ZLlTZtl 

1878 'VlTlTT ° f ‘ he Pr ° pert7 
! lD ,, 7y Musammat Mahadei and her 

of g 8 ift of ‘lT mmat Paraga e — ted - deed 

Will of , 8 fl 7 “ ,entioned in the 

Will ot 1857 in favour of one pk on j-i 

Chaodika sold his rights to the property 

w , J he . p) alnt| ffs.appellants. ilu^ammat 
Mahadei died in 1916 and after M u J7 

sms— - -="i 

The learned Subordinate J ad g e withon , 
reoordmg evidence has dismissed the suit 
»n the ground that the plaintiffs are bound 
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by the deoision in the suit brought by 
Chard,a Bah against the parties and that 
the suit is baried by Jimilation. 

Ju oomirg to his finding on tbe qnestion 
Of resjurheata, the learned Snbordinate 
Judge has relied on the deoision of their 
ordships of the Privy Coonoil in the oaee 
offertabnaram cir.gh v. Tnlokinath Singh 

' ihftt was a oa so. however, in whioh 
the previous suit had been brought against 
a person who snooeeded to the estate as 
a Uindn widow, and it was held by their 
Cordsbips that as the widow fnllj- repre- 
sented the estate in the former suit, a 
subsequent sort brought by a claimant 
whose interest vested in him only upon (he 
death of (he widow was barred. In the 
present case, however, if the Will of 18o7 
e a valid Will, Musammat Paraga had 
from the death of Fateh Singh a vested 
interest in the estate, thongh she could 
not clmm possession of the estate unt.l the 
death of Musammat Mahadei. Her cause 
of action for possession of the estate under 
the W,11 would not arise until Musammat 
Mahade! edeath. m Pertahnarain Singh's case 
\ ) the widow fully represented the estate and 
the previous suit was fully contested, whereas 
in the present ease Musammat Mahadei 
did not fully represent the estate, nor did 
she contest the suit brought by Chandra 

p f *’ ^ 6 ru lings to whioh the learned 

leader for the respondents has referred 
me are oases in whioh the previous suit 
was brought against a person who held a 
niDdu widow’s estate and no case on all fours 
with the present one has been oited. It 
seems to me that assuming the Will of 1867 
to be a genuine and valid one, Musammat 
Baraga had from the date of Fateh Singh's 
death a vested interest in the estate, that 
the , s f Qlt brought by Chandra Bali in 
Lb/6 Musammat Mahadei did not fully 
represent the estate and that, therefore, the 
decision in that suit was not binding on 
Musammat Paraga and it is, therefore, not 
in mg on the plaintiffs appellants who claim 
through Musammat Paraga. 

, oan I agree with the finding of 
the learned Subordinate Judge that the 

18 ,b arre .d by limitation. Musammat 
1 a badei a title was determined by tbe 


P T U . C - 1S6: 11 I. A. 197: 8 Ind. Jur. 697; 4 Sar* 

^ ■ 56 / ; Rafi q ue & Jackson’s (P. C.) No. 8«j 5 
Ind. Dec. (n. 8 .) 883 (P. C.). 
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MUHAMMAD KAMZAN KUaN t>. 6AHDAH BKGAM 

decree obtained against her by Chandra 
Bali in 1878 and, therefore, she was unable 
to oonvey any interest in the property to 
Chandika under the deed of gift of 5th 
July 1879. The only interest which Chandika 
obtained in the property ander that deed 
of gift was the vested remainder of 
Musammat Paraga. Musammat Paraga 
could not have brought a suit for posses¬ 
sion of the property until the death of 
Musammat Mahadei, and the cause of aotion 
for the present suit brought by the 
representatives of Musammat Paraga arose 
on Musammat Mahadei’s death. In this 
view of the oase it cannot be held that 
the suit is barred by limitation. 

The appeal is, therefore, allowed and the 
suit will go back to the lower Court for 
re-admission under its original number and 
for trial of the other issues and deoision on 
the merits. Costs of this appeal will follow 
the result. 

Appeal allowed ; Case remanded. 


guardian—Act of mother, when binding on minor 
fluid Civil Procedure Code (Act V of I908J, Sch. II, 
partis. 20, 21 — Arbitration, reference to —Time within 
which award must be made—Delay, effect of—Party, 
right of, to call upon arbitrators to make award or 
renounce appointment. 

Although according to Muhammadan Law a mother 
is not a natural guardian, yot her action, when no 
natural guardian is in existence, which is obviously 
and manifestly to the advantage of her minor child, 
is binding on the minor L l> 818, col. 2.3 

The period of time within which arbitrators 
should issue their award depends upon the facts of 
each particular case, and it is always open to either 
party to call upon the arbitrators either to give 
their award or to renounce their appointment, 
[p. 81^, col. 2.] 

Where an unreasonable amount of delay occurs, 
and the issue of the award, after a long period of 
inactivity, synchronises with u dispute between one 
of the arbitrators and the attorney of one of the 
parties, the award must he regarded with great 
suspicion [p 848, col. 2.] / 

First appeal from the decree of the 
Distriot Judge, Lahore, dated the 11th May 

1914. 

Lala Mott Lol, R. S. for the Appellants. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 424 of 1915. 
December 4, 1918. 

Present:— Mr. Justioe LeRossignol and Mr. 

Justice Martiueau. 
MUHAMMAD RAMZAN KHAN 
and otheko—Plaintiffs — 
Appellants 
versus 

Musammat SARDAR BEGAM and oilers 


Mr. Badr ud Din Kureshi, for the Respond¬ 
ents. 

JUDGMENT.— This appeal arises out of 
an application under Order XX of the 
Seoond Schedule to the Code of Civil Pro- 
oedure to have an award, made on a re¬ 
ference to arbitration without the inter¬ 
vention of the Coort, filed in Court and 
a decree passed in accordance therewith. 
The fol.owing pedigree table will explain 
the relationship between the parties: 


- Defendants—Respondents. 

Muhammadan Law- Minor—Mother, whether natural 

MUHAMMAD KHAN. 


I 

Fazal Dad Khan 

l _ 


Ramzan Khan, plaintiff No. 1. 





Muhammad Afzal, 
married :— 

1. Musammat Zainab, plaintiff No. 4 

2. Musammat SSardar Begum, defendant 

No. 1. 


Muhammad Iqbal, plaintiff No. 3. 


r 

Musammat Kamar-un-nisa, 
defendant No. 2. 

Ramzan Khao and Mohammad Afaal 
fora dispating concerning their join pro 


i 


Musammat VVazir 
Begum, plaintiff No. 2, 


~i 

Musammat Aisha, 
defendant No. 3. 


party during the lifetime of Muhammad 
Afzal and on the death of the latter in 
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the 11th June 

the resignation 

ferenoe proved 
was signed on 
which Mnbarik 


order to put an end to those disputes, the 
parties signed a reference to arbitration on 

lb05. Owing, however, to 
of one arbitrator that re¬ 
abortive and a fresh one 
the 28th July 1905, by 

Barket (Th A1 ' Shah and Ch audbri 
with P,> r were appointed arbitrators 
n r . P>r Sardar Shah as umpire. The 
Distriot Judge dismissed the suit, on the 
groumjg that the minor defendants, Mmam 
mat Kumar un-msa and Musammat Aigha 
were no prorerly represented in the re 
ferenoe to arbitration inasmuch as their 

thel er i r amma j Sardar Be ^“. was not 
their legal guardian; seoondly, that the 

h t r r: a ° teda p°°; and thirdly, 

that the erburators were guilty of misconduct. 

B ftJd h l eh refereD ° 0t ° arbitration, as 
stUed above, ,e; dated the 28th July 1905, 

the award is da-ed the 1st March 1910, 

Shlh f > m ^ ! tatement of Mnbarik Ali 
Shab ,t , 8 drnbt.nl whether the award 

though purporting to have been written' 

the 19 °’ Wai announced to 

the parties befo.e the 17th March 1910. We 

have been through the proceedings of the 

arb, rators and find that by January 1906 t^e 

arbitrators had praotioally oonoluded their in. 

qurry. After that date the parties resorted 

to litigation and the arbitrators did m thing 

“°re *’11 December UoS, when inThe 

to Ip? / re9p0t,dent8 - who refused 
to atiend (he proceedings, they recorded 

two further statements and dosed the 

proceedings. Even then they issued no 

award. In Mar oh 1909 they purchased a 

stamp paper, evidently at the instar ce of 

the appe! ant, but even then they failed 

to make their award and no further step 

7 as , t8ken by them till apparently the 
17th March 1910, when the award was 
issued, and it is a significant faot that the 
arbitrators were aroused to aotion just at 
the time when proceedings of a criminal 
nature were taking place between the 
plaintiffs arbitrator, Mubarik Ali Shah 
and Sardar Kban, the respondents' attorney! 
th At 18 a 8, . r ' klE8 oironmstanoe that 

the date on which the award was pro- 
n-ulgated was the very date on which 
one Mania Bakhsh, with whom was 
associated Sardar Kban, brought a criminal 
fcoroplaint against Mnbarik Ali Shab 
With regard to the District Judge's finding 


that the minor defendants were not properly 
represented in the reference to arbitration, 
one only of them, Musammat Kamar-nn- 
msa has raised this objection through a 
guardian ad litem, Jahangir. Although her 
moiher was not a natural guardian accord- 
ing to Muhammadan Law, it appears that 
the time no suoh natural guardian 
was m existence and the aotion of the 

ll n | J 1 i j • minor ohild, we 

should hold in suoh oiroumstanoes, bound 

he minor for it is obviously and manifestly 
to the advantage of the minor that a 
o aim m which she was interested should 
be decided by an honest arbitration rather 
than by resort to the Courts. 

With regard to the finding that the 

2 DOt a ° ted U P° D » have no 

doubt that for sometime, at any rate, the 

referenoe was aoted upon. The parties were 

represented before the arbitrators and a 

oertain amount of inquiry was made by 

ion- ba f Xt 8eern9 ^at after January 

neither the arbitrators nor the respond- 

ents were anxious to prooeed with the 
arbitration What period of time should 

e allowed to arbitrators for issuing their 
award is a matter which must be deoided 
with referenoe to the facts of each case, 
and it is always open to either party to 
call upon the arbitrators either to give 
t eir award or to renounoe their appoint- 
men , In this case it appears to us there 
8 been an unreasonable amount, of delay 
and that the arbitrators at one time were 
not anxious to oomplete th*i r proceedings, 
and we must regard with great suspicion 
the circumstance that the i-sne of the 
award after a long period of inactivity on 
e part of the arbitrators synohionixed 
wub a dispute between Mubarik Ali Shah 
an ardar Khan, the attorney of Musammat 
ar ar oegam. In such circumstances we 
cannot but hold that the interests of 
Musimmat Sirdar Begara were likely to be 
a^V°, the quarrel between Mubarik 

, 1 1 . an( I Sardar Khan, and taking 

a 0 circumstances into consideration 
we oannot regard Mubarik Ali Shah as 
a air and disinterested arbitrator in the case. 

, 0I - ^ bese reasons we do not think 

at it would be in consonance with either 
equity or the law to direct the filing of the 
award and we dismiss the appeal with costs. 

Appeal dismissed, .. 
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BAJR1NOA LAL D. BRAHMA DAT. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 320 of 1918. 

March 21, 1919. 

Present: —Mr. Daniels, A. J. C. 
BAJRANO LAL and another—Defendants 

—Appellants 
versus 

BRAHMA DAT— Plaintiff — 
Respondent. 

Arbitration—Award—Decree on award—Person not 
party to decree , whether can enforce it-tjivil Procedure 
Code (Act V of 1908;, 0. VI, r. 17 —Appeal, second - 
Amendment of pleadings , whether can be allowed. 

Plaintiff was a party to an arbitration award 
but was not a party to the decree which followed 
upon the award. Ho now sued to enforce Ins 
rights under the decree: 

Held, that the suit was not entertainable as the 
decree could only bo enforced by those persons who 
were parties to it. [p. 850, col. l. J . 

Where parties elect to go to trial on a particular 
cause of action, and the issues And the evidence, 
in consequence, are limited to those which are 
relevant to that causo of action, the Court, in 
second appeal, will not permit an amendment of 
the pleadings with a view to a remand for re-trial, 
as that would practically bo starting a new trial 
on a cause of action deliberately abandoned, [p. 850, 
col. 1.] 

Appeal from the decree of the District 
Judge, Gonda, dated the 24th April 1918, con¬ 
firming that of the Subordinate Judge, 
Gonda, dated the 28th February 1918. 

Babu Bisheshwar Nath Srivastava, for the 

Appellants. 

The Hon’ble Pandit Qokaran Nath Misra, 
for the Respondent. 

JUDGMENT.—This is an appeal in a 
suit by the respondent Brahma Dat to 
recover Rs. 4,004 on the basis of a compromise 
decree whioh was passed with some modifi¬ 
cations on an arbitration award. The plaint¬ 
iff was a party to the award but was not a 
party to the compromise or the decree. The 
plaint as originally framed failed to make 
it dear what exactly the basis of his claim 
was, but the matter was settled by a state¬ 
ment of his Pleader made on the date of 
issues in whioh he stated definitely that be 
confined his oause of aotion to the decree. 

The appeal as argued is based on two 

points only:— 

1. The right of the plaintiff to enforce 
the decree to whioh he was not a party, and 

2. the effect of Debi Prasad defendant 
having attained majority during the pen¬ 
dency of the suit in whioh the decree was 


8 1.9 

made without any application having been 
made to discharge his guardian ad litem. 

The faots are not in dispute. The various 
members of the family or. -4th July l'Jll 
agreed to get a partition of the family 
property made by arbitrators. No suit was 
pending at the time. The arbitrators made 
an award on 1st April 1913. Subsequently 
two suits were tiled, one by one of the 
present appellants Debi Prasad, who was then 
a minor, to have the award set aside and the 
other by Durga Prasad to have it enforced. 
An abortive attempt at a compromise was 
made in August 1916, the matter falling 
through beoause Debi Prasad’s guardian 
refused to agree to it. On the 30th January 
1017 a compromise in similar terms was 
accepted by all the parties exoept the 
plaintiff Brahma Dat. He was thereupon 
discharged from the suits and a compromise 
deoree passed as between the remaining 
parties. 

The Courts below skated very lightly over 
the difficulty caused by the faot that the 
plaintiff was no party to the deoree whioh 
merely afforded judicial recognition to the 
award and oonld not deprive the plaintiff of 
his rights under the latter. The answer to 
this is twofold. In the first place, the plaint¬ 
iff elected to base his claim solely on the 
deoree and, therefore, any rights whioh he 
might have under the award apart from the 
deoree do not come in question. Seoondly, 
the defendantsappellants had in their 
written statement challenged the validity of 
the award on various grounds. Owing to the 
position taken up by the plaintiff they 
refrained from entering into evidence on these 
grounds. This is apparent from the proceed¬ 
ings of 8th January 1918, in whioh both par¬ 
ties agreed on the examination of a witness 
by commission that no question relative to 
the validity of the award should be asked of 
him. It also appears from the faot that no 
issue touching the validity of the award was 

framed in the trial Court. 

Another plea urged by the plaintiff-respond¬ 
ent is that though he was not a party to 
the compromise and deoree, he had agreed 
previously to a petition of compromise iden¬ 
tical in its terms. On that occasion the 
defendants did not agree. It is stated on 
behalf of the latter that the reapon why they 
did not agree was that the plaintiff wanted to 
retain everything that the award gave him, 
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w hile aooepting concessions from tl * ^ 

Party and that when the i • . tbe °PPoaite 

b « a party the reason for “ 0 ? 6asedf0 
was removed. The reason robjections 
ants refused to sign does not y ^ defend ' 
record, bnt in any 0 ase no I * Sppear on th ® 

based on a transaction „h n !“ ment oan be 
to nothing. ° (, °d which admittedly came 

lt >9 a rule of general if 
application that the onlv ^ Un,ver8aI . 
enforce a decree a rfl Th P “ rs .° M who oan 
™*V be possible to Part,e8 if ' It 

th.s rule, but if so the prefenTaa^ 6 ^"”" ‘° 

1 V not one of them The * V® oer,ain - 
Afm Be 0'>n v. The Na npi ra °E? ° d 

on by the Courts below is noMn • V relied 

b f%V e u fr ° m the description of rh’° ’ asmay 

of Mohammad K- zim nr f * 10 pisit, °n 
report. The point ^ 1^11 P T ? ?2# of 

ease, namely, that Mohamm .d'^ 
be.ng ft party , 0 , he . ““ ld f <>*"*> not 

execution of the decree i s d “ .. not . B PP'y for 

of the appellants. On' thi r80t y ,n favour 

B PPeal must succeed and the auR fad' 00 * ‘ he 

I- ‘f theT^ C ° Dn8el 

arnend the pleadings and rime Tu' ' tshoo,d 
re-trial by the Court of ^17 ° t 6 ^ f ° r 
question of the validity of the “"r ‘ he 

uot Prepared to do this wl d ‘ 1 ara 

to »° to trial on ' here partles elect 

ao ‘ ion and the issues and ^ ° aU96 ° f 

been in consequence limited , eVldenoe h ave 
were relevant to that c»‘ d ° } hoae which 

-““Id not be right or ^ ^ ifc 
second app ea ] to star* 1 7 ® Cour ‘ in 
iioally be a new tnal u a c W ° a,d •>*»• 
deliberately abandoned. ® ° f aoticn 

issue. For ,' at ° tbe . e(0 ^d 

allow the appeal and dism^ss^h 7 8 ''. s ' en ’ 1 
oosts in all Courts. the suit with 

'D^Ind. Ca, 133; 3 O. L. 
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, r PUNJAB CHIEF court 

^IfSCE llan fcu08 First Pivir a 

riKsT uivil Appeal No. 2309 

of 191 o’. 

December 13, 191$. 

AMrTt J astioe SbadiLsl. 
S NAT /ONAL BANKING 

COMPANY, Ltd. ( tN LIQUIDATION) 

Defend. n t —Appellant 
n, versus 

Civil Proced ure^Code ' y F T. B f S f° N0E * T. 

w// . 6— Res judicata I'nlfe V , °[\ 8 n » °- 

set-off- — Suit, subsequent' to wnT nU ' ng to cl(lim 

maintainable. ’ ler amount due, whether 

a sum of mo„oj f sc^ uV° a *^ C for tho recovery of 

unhl certain goods deposited I °??° °f nor, h'abilify 

1,1 } *s security are returned 7- 1,rn w,t l> t{l o plaint- 

18 .accepted, ho is not precluded "fro ‘■''* ■ do ( onco 
suit to recover the goods or n . m instituting a 

fact that he omitted to cWn, P " c ® . thereof - The 

Su, . t 'nought against him l H"? re * u,ar 

as he was under no ohli.r .r * not mr ,1IS cla 'ta, 
tbe right to claim set of T*nn ? ° 1 avai ' hi ®3elf of 

rUl ®° f , the C *>« Pieced,S Me ^ ° rder VII/ ' 

lb. S5r H r t rI aPPeaI fr0m ord er of 

20th illy 1916 Ub ° re ’ dafed 

the AppePant!^"' 1 ' 0ffi °' al L 0 m 'dator, for 

Mr ' Abdul RashiJ < tor the Respondent 

7 T T r x __ 


•Page of 3 O. 


a ~vr-“ •- 
cltt: r'irl-’.f 1 — 

Rs 2 flrif) i. 1 or r^oovery of 

I-ble?o P :y t n h p p the d6feE0e tha ‘ he wa 7 not 

returned to him iThT th<S Bank had 

h im in (JeDosit ' ’tu ° f g00( * 3 Placed by 

security X„ .u the BaDk of 

This do’f Dt ^ goods at Rp. 5 574 

IKSr rr pfed by the c °-v 0 f 

whom the suit oarr ° ^ before 

a «d the olaim of the ^ ad ? adloatioD ' 

is to ho nU , e ^ ank was rejected. It 

claim a set c 7 Vi V hat I,abi did not 

-Id be E passed °° d ^ 

to fd 8 ,,!r T” SSked the liquidation Judge 
of the v d DP °" h, ' S 0,aim for ‘be recovery 
question f S ° r / f ‘ hepri ° e ‘b-eof; and the 
omission tr^l de,erm,ca ‘'ee is whether his 
>n“ tnteH “ f et '° ff iD the regular suit 

»e a hLr ♦ a ! a,D8t al Allahabad operates 

nationTv i° 9 PreS6nt olai “- Now, Expla- 
lays dnw °, s ®°‘ 10n II. Civil Procedure Code, 
fB d ° wn ‘h*‘ »ny matter which might and 
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B-LilAKDND V. BldHWA NATH SlNi>d. 

ought to have been made the ground of 
defeDoeor attack in a former suit shall be 
deemed to have been a matter directly and 
substantially in issue in such suit. A refer¬ 
ence to the provisions of Order VIII, rule'', 
whioh deal with set off, leaves no doubt that 
the defendant may olaim a set off, and in that 
case his written statement shall he treated as 
a plaint. Bit he was under no obligation to 
avail himself of the right to olaim set-off 
conferred by that rule, and I cannot, therefore, 
hold that he is precluded by any law from 
olaiming the amount due to him. The judg¬ 
ment in Sri Gopil v. Pirthi Singh (I) deals 
with a different set of faots and has no role- 
vanoy to the point before me. In that oase, 
a mortgagee brought an aotion upon his 
mortgage-deed and impleaded a prior mort¬ 
gagee as a defendant to the suit. The latter 
made no defence and did not olaim to have 
his prior charge redeemed. In a subsequent 
suit brought by him to enforce the prior 
charge their Lordships of the Privy Counoil 
held that the suit was barred by Explanation 
II of seotion 13 of the old Civil Procedure 
Code. It seems to me clear that it was the 
duty of the prior mortgagee to put forward 
his mortgage as a defence to the aotion 
brought by the puisne mortgage and I do not 
see how the deoision in that oasa can be oited 
to defeat the olaim of the present respondent. 

I accordingly dismiss the appeal with costs. 

Appeal dismissed. 

(1) 24 A. 429; 4 Bom. L. R. 827; 6 C. W. N. 889; 
29 I. A. 118; 8 Sar. P. C. J. 293 (P. C.). 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 58 of 1917. 

July 4, 1919. 

Present: —Mr. Lyle, A J. C., and 
Mr. Ashworth, A. J. C. 
BALMAKUND, dead, and ox his death 
JUGAL KISHORE and others—Dependints 
Nos. 2 and 3—Appellants 

versus 

BISHWA NATH SINGH and others— 
Plaintiffs, BARYAR SINGH— Defendant 

No. 1—Respondents. 

Wajib-ul-arz, entry in, construction of — Hindu widow, 
power of, to make adoption—District Gazetteer, evi¬ 
dentiary value of. 


An entry in :i wijib-ul-urz empowered n. Hindu 
widow to adopt a poii, but was silont on tho point of 
tiie authority of her husband: 

Held, that the proper construction of tho entry 
was that the widow was given tho ordinary power 
to adopt with tho authority of hor husband, [p. 854, 
col. 2.] 

A passage in a District Gazetteer describing the 
lineage of one of the leading families of the district 
cannot supply the want of a pedigree showing tho 
family and the members of it. [p. 85(3, col. 2.] 

Appeal from the deoree of the First Subordi¬ 
nate Judge, Sitapur, dated the 10th April 1917. 

The Hon’ble Syei Wazir Hasan, for 

Appellants Nos. 1 and 3. 

The Hon’ble Pandit Qokaran Nath llisra 
and Pandit Ghand Narain Uarkauli, for 
Respondent No. 1. 

Babu Rari Kishan Dhaon, for Respondent 
No. 2. 

Babu Bisheshwar Nath Srivastava, for 
Rsspondent No. 3. 

Mr. H. K. Ghosh, for Respondent No. 4. 

JUDGMENT.—This appeal aiisea out of 
a suit brought by the plaintiffs-respoodents 
for possession of a two-thirds share of 
the village of Pakauri, Pargana Kundri, 
in the Sitapur Distriot and for reoovery of 
mesne profits. The oiroumstanoe9 in whioh 
the suit was brought are as follows: — 

The original proprietor of the village 
Pakauri was odo Baldeo Bakhsh Singh 
who resided at Bambhnawan. He died 
sonle 98 25 or 26 years before the institution 
of the suit and was suooeeded by his 
widow Musammal Galab Kunwar, plaintiff 
No. She has died since the filing, of 
this appeal and it is a question, whioh 
will have to be decided, whether respond¬ 
ents Nos. 2 and 3 are entitled to be entered 
as her representatives. On the 10th Sep¬ 
tember 1894 she exeouted a deed of mort¬ 
gage, whioh is printed at page 30 of the 
appellants’ paper book, for Rs. 3,000 in 
favour of Kalka Singh whose son Baryar 
Singh is respondent No. 4. Under this 
deed the entire village Pakauri was mort- 
gaged. Kalka Singh obtained a deoree 
for sale of the village in satisfaction of 
this mortgage. In the sale proclamation 
by mistake village Kundri was advertised 
and not Pakauri, but it was Pakauri whioh 
wft9 actually put up for sale. The property 
was put up for sale in three lots and it 
was only found necessary to sell two-thirds 
of the property. Balmakand purchased one- 
third and Kurban Ali the other third 
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Since the filing of this appeal Balraakund 
has died and his legal representatives as 
appellants are Jugal Kishore and Babu 
Mahadeo Prasad. The property was sold 
on toe '20th April 1915. Musammat Gulab 
Kunwar, judgment debtor, objected to the 
pale on the ground of the wrong name of 
the village being advertised, but her ob¬ 
jection was rejected as time barred by the 
Deputy Commissioner of Sitapur on the 
nth August 1915, and the dismissal of 
her objection was upheld by the Commis- 
smner on the 22nd Ootober 1915. Bet- 
ween these two dates it is alleged by the 
respondents that Musammat Gulab Knnwar 
adopted the respondent Bishwa Nath Singh. 
The act of adoption is said to have been 
accompanied by a deed of gcloption, which is 
printed as Exhibit 1 on page hi of the re¬ 
spondents’ paper book. Having failed to get 
the sale set aside by the Court executing it 
Bjshwa Nath Singh, the alleged adopted son 
of Musammat Gulab Kunwar, and Musammat 
Gulab Kunwar brought this suit on the 
13 th Maroh 1916 for possession of the 
village on the following grounds: — 

l«) that the village of Pakauri was never 
sold at the auotion sale, 

' . tbat evan if it Were sold, the rights 
of the purchasers oeased to exist from the 
date of the adoption of Bishwa Nath Singh. 

i he alleged adoption was stated in 
paragraph 2 of the plaint to be in accord, 
ance with the verbal authority of Baldeo 
Bakbsh Singh husband of Gulab Kunwar 
and also in accordance with a family cnstnm 
under which the widow had power to make 
an adoption without her hnsband’s per- 
mission. The defendants denied the al- 
legation that the sale was ineffectual by 
reason of the village Kundri and not the 
village Pakauri having been entered in 
he Advertisement. They denied the adop- 
.on and they denied the widow's power 

th d ° P ^ . They 8 S ° P ’ eaded that - «ven 
if the aifoption were proved, it could not 

affect the interest aoquired by the par- 

ohasers before the adoption. On this last 

pleading no issue was framed and nothing 

has bees, 8 a,d ln argument in appea , * 

mast, there ore, be held to have been 
dropped. The Subordinate Judge of Sita¬ 
pur found that the mistake in the adver. 
tisement did not vitiate the sal* nf 

village Pakauri, The respondents have S 
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attempted lo appeal to uphold I he Snb- 
ordinate Judge’s decree in (heir favour 
by contesting this decision, for reasons 
that will be mentioned later. The Subordi- 
nate Judge also found that the plaintiffs 
had failed to prove that oral permission 
to adopt was given to Musammat Gulab 
kunwar by Baldeo Bakhsh Singh, a finding 
which is contested in appeal by the re¬ 
spondents but with little vigour. He found 
that if the adoption were held valid the 
adopted son would be entitled to the 
possession of the property at once and 
w-ould not have to wait for the death of 
tie idow. The finding has ceased to be 

of any effect, ts Musammat Gulab Kunwar 
ms died and so we are not ocroermd with 
t. He found that there was a custom in 
the family of Baldeo Bakhsh Sirgh whereby 
widows might adopt without ar y authority 
given to them by their husbands He 
also found that the adoption did in fact 
take place The appellants have not in 
this appeal attempted to a.gne that, even 
it the widow lad power I o adopt, tbeadop- 
tion did rot take place. We are not, 
therefore, concerned with this matter. The 
Subordinate Judge in conclusion gave a 
decree for possession to the respondents Bishwa 

Nath Singh and Musammat Gulab Kun- 
war, the widow. 

It appears desirable to decide first the 
question as to who should have been 
brought on the record as respondents in 
>e plaoe of the deceased Musammat Gulab 
Kunwar. . Now Bishwa Nath Singh, the 
other plaintiff, has no interest in the suit 
except as the adopted son of Baldeo 
Bakhsh bmgh. If he is the adopted son, 
then Musammat Gulab Kunwar should not 
have been made a party to the suit. If 
p 0 , K ? adopted son, Musammat 

Ijulab Kun war’s representatives could have 

resisted this appeal on the ground that 
the alleged sale of Pakauri was invalid 
and that the Subordinate Judge was wrong 
m holding it to be valid. In this case 
Bishwa Nath Singh could not possibly be 
her representative, nor has he any interest 
in the matter of her representatives. We 
cannot, therefore, listen to his Counsel 

™ ,0n a ®rms that the persons whom 
the appellants desired to be impleaded as 
representatives of Musammat Gulab Kinwar 
are, not her representatives because they 
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are related through females, whereas agnate 
relations are said to be in existence. 
The ease, therefore, stands as follows. The 
appellants have named some persons as 
Musammat Gulab Kunwar’s representatives 
and in spite of notice these persons have 
not objeoted to being impleaded as represen¬ 
tatives. We accordingly allow their names 
to stand. It is the appellants’ business if they 
have entered the wrong persons. 

Ther" """ thus two points for decision 
in this appeal, namely, whether Musammat 
Gulab Kunwar had authority from her 
hasband to adopt, and, secondly, whether 
failing suoh authority she had a right of 
oustom to adopt without authority from her 
husband. 

As to the first point little need be said. 
The deed of adoption, purporting to be by 
Musammat Gulab Kunwar, is given on page 
81 of the respondents’ paper book. It 
states that the adoption is “aooording to 
the Hindu Law and after performing all 
religious ceremonies with the consent of ray 
husband. Thakur Baldeo Bakhsh Singh, 
Taluqdarof Bambhnawan, as expressed in his 
Will.” Paragraph 2 of the plaint runs as 
follows:—' That on the 17th of Ootober 1915, 
aooording to the oral Will made by Thakur 
Baldeo Bakhsh Singh deceased and the 
family oustom under whioh a widow has 
power to make an adoption without her 
husband’s permission, I formally adopted 
plaintiff No. 1 and have exeouted the deed 
of adoption.” This vague statement as to 
oral authority was corrected in the pleadings. 
We find on page 3 of the appellants’ paper 
book that on the 19th August 1916 the 
plaintiffs’ Pleader stated as follows:—' Four 
or five days before his death Thakur Baldeo 
Bakhsh Singh made the oral Will referred 
to in the second paragraph of the plaint. 
The Will was that if ho died without making 
an adoption plaintiff No. 2 should adopt 

by 

_ she 

oould make another adoption.” What the 
Pleader must be deemed to have said was 
that the authority in words to adopt was 
given by Baldeo Bakhsh Singh four days 
before his death. The learned Subordinate 
Judge has stated that neither Musammat 
Gulab Kunwar nor any of her four witnesses 
produced to support the giving of this oral 


a son,, and in case the son so adopted 
her died without leaving a male child 



authority four or five days before the death 
of Baldeo Bakhsh Singh speak of any such 
Will on either suoh day. This does not 
appear to be quite correct in the case of 
Musammat Gulab Kunwar. She stages that 
six days before his death her husband told 
her to make an adoption and that he told 
her again on tli6 day of his death, and that 
he had mentioned it constantly during these 
six days. Her evidence does not support 
the Pleader’s allegation that Baldeo Bakhsh 
Singh said she might adopt a second time 
if the boy first adopted were to die. On 
page 3*3 of the appellants’ paper book there 
is an earlier deed of adoption, dated the 
28th May 1902, by Musammat Gulab Kunwar. 
By this deed she adopted a boy named 
Narain who has died. The deed states that 
the adoption was according to the old 
oustom and practice prevailing in the family, 
but does not state any word about permis¬ 
sion having been given. We concur with 
the Subordinate Judge that the plaintiffs 
must be deemed to have failed to prove the 
giving of the oral authority specified by their 

Pleader. 

We now come to the question of oustom 
whioh has been argued at great length. 
The Subordinate Judge states that eight 
wajib ul arzes have been produced by the 
plaintiffs-respondents in support of the 
alleged oustom, and goes on to say that “it 
will appear from the esidence of certain 
witnesses of the plaintiffs that the aforesaid 
eight villages relate to the family of the 
Raghubansis to whioh Thakur Baldeo Bukhsh 
Singh belonged.” The appellants objeot 
that the evidence of these witnesses is not 
sufficient to prove that all the eight wanb- 
ul.arzes belonged to the family of the 
Raghubansis inasmuch as these witnesses are 
not proved to have themselves belonged to 
that family. It ie not denied by the ap- 
pellants that the members of the family 
owned Bambhnawan and Supauli. There is 
also documentary evidence to prove that 
members of the family owned Kathora. 
On page 59 of the respondents’ p ; >per book 
is an extract from the oopy of the wajib ul - 
an of that village and among the pro¬ 
prietors are entered Ganga Bakhsh, Suraj 
Bali and Jagan Nath, sons of Balwant Singh. 
These three names appear on the pedigree 
A on page 44 of tbe appellants’ paper 
book, a pedigree which is part of Exhibit 
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B22 admitted by tbe appellants. This 
pedigree B shows that these three persona 
are of the same family as Sheo Bakhsh 
Singh husband of Laohhmin Kunwar. The 
urn ib ul-arz in respect of the village of 
Supauli shows Musammat Laohhmin Kunwar, 
wife of Sheo Bakhsh Singh, as the owner. 
It is, therefore, olear that these three 
owners of Kathora are related to the owner 
of Supauli and as stated above, it is admitted 
that Supauli belongs to a branch of the 
family. As regards the other villages we 
find that the plaintiffs’ witnesses depcse 
to their belonging to Raghubansie. For 
instance, Harpal Singh Zemindar of Kur.di 
fayt: ‘The Raghubansis of my family 
residing in this distriot are in”, and then 
he mentions twelve villages. Again Arjun 
Singh of Kathora says: “People of my 
family reside in”, and then he mentions 
seven villages. But these villages mentioned 
by these persons include some of the eight and 
exolcde some of the eight. It is impossible to 
rely much on this sort of oral evidence. One 

would expect that a genealogical tree of the 

Raghubansi family would be produced to 
show that the owners of these villages 
were members cf the family. Anrudh Singh, 
a son of Sheo Bakhsh Singh the owner 
of Supauli, states: "There is a written 
pedigree in my own house and it is al 80 
filed in Courts.” Yet this pedigree was 
never produced in this Court. It has to 
be remembered that what he pleaded is a 
family custom and not a tribal oustom. On 
page 55 of tbe Distriot Gazetteer of Sifapur, 
United Provinces, edited by Mr. Nevil), the 
Raghubansis are mentioned as a trite, it 
is not pretended that all the Raghubansis 
have a custom that widows might adopt with¬ 
out authority. When, therefore, the cnetcm is 
set up on behalf of one family of the 
Raghubansis, it is very neoessary to have 
evidenoe that the wajib-ularzes relied on are 
in respect of villages owned by members 
of the family and not merely by the 
members of the tribe. We are unable to 
hold that the icajtb-ul-arzes of any of the 
eight villages except those of Bambhnawan, 
Supauli and Kathora have been proved to* 
be relevant. Of these three ivajib ul arzes 
that of Bambhnawan states that a widow 
can adopt with or without authority, that 
of Supauli states nothing about any authority 
and so it roust be presumed that the ordinary 


r 1919 

provision of the Hindu Law in these pro¬ 
vinces, where under the husband’s authority 
is necessary, prevails there. That of Kathora 
mentions that the widow can adopt 
irrespective of any authority. Of the five 
wajib-ul arzes wbioh we have excluded, those 
of Mandila and Rasulpur say that the 
widow can adopt with or without authority, 
while those of Ismailpur, Deotapur and 
Kur.di do not refer to the matter of authority. 
There is, therefore, variance in the three 
whioh we think relevant as well as in the five 
which we thirk irrelevant. We fail to under- 
stand how the wajib ul arzes whioh make no 
reference to the husband’s authority can 
assist the respondents. They must, in our 
opinion, be construed to mean that they 
give the ordinary power of adoption, 
that ip, adoption with the authority 
of the husband. Whether then we aooept 
the three wajib ul-arzes as relevant of the 
whole eight, it is apparent that they are 
disorepant as to the power of the widow. 
This being ro, no one in particular of them 
oan be relied on as an accurate reoord of 
the custom of the family. The learned 
Subordinate Judge has stated, “to sum up, 
the oustom recorded in the icajib ul-arzes of 
all tbe aforesaid villages (here he mentions 
the eight) is unanimous and invariable so 
far as the unrestricted power of a Hindu 
widow to make tbe adoption is concerned, 
though there is some variation on other 
points relating to the general subject of 
adoption.” This statement of fact oan only 
be oalled oorreot if we interpret a power 
of tbe widow to adopt as meaning the same 
thing as a power to adopt with or with¬ 
out the authority of the husband. This it 
does not seem possible to do. Where the 
matter of authority is not mentioned, it most 
be presumed that the power to adopt was 
the ordinary power of a Hindu widow to 
adopt with authority. Tbe respondents’ 
Counsel argues that if the statement of the 
tcajibul-arz that the widow had power to 
adopt merely meant that she had the 
ordinary power under Hindu Law, Lamely, 
to adopt with the husband’s permission, 
then it would have been superfluous to 
enter the fact. The uajib ul aises, however, 
do sontain suoh superfluous statements, for 
instance the Supauli teajib vl-art states that 
every co ebarer oan adopt and that an after- 
born son shares with the adopted* sod, and 
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states that a daughter and a daughter s 
son inherit in the absence of a son. The 
Ismailpur waiib-ul-orz states that if a natural 
son is born after adoption both share equally. 
Other instances might also be given. I he 
learned Subordinate Judge has also stated 
that the divergence in these wajib ul-arzes 
on many other questions of family oustora 
will not affect their validity as records 
of the peouliar oustom of adoption set up. 
We are unable to agree with this finding. 

If the wajib-ulanes are not consistent, they 
oannot be relied on as correctly stating 
the oustora of the family. The variati n 
is indeed very great. In Bambhnawan and 
Supauli the jethanti right is said to 
exist. In Kathora it does not exist. In 
Bambhnawan a sonless widow inherits 
without power of transfer. In Supauli she has 
the power of transfer. Kathora mentions 
nothing about it. If we refer to the who o 
eight wajib ul-arzes the variety is e ^ er - 
greater. It states that there is no restriction 
of oaste or family in adoption. This is a 
very peouliar provision and the appellan s 
Counsel relies on it as indicating that t ie 
wajib-ul-arz was merely a record of w a 
Baldeo Bakhsh Singh and Sbeoratan Singh 
sons of Gopal Singh, the Zemindars, w^s ie 
to be recorded, Their father Gopal Sing i 
was adopted by Raghunath Singh. Cne 
of the appellants’ witnesses Raghubar Sing , 
an under-proprietor in Bambhnawan says 
that Gopal Singh was the natural and not 
the adopted son of Raghunath Sing . 
Gopal Singh’s mother was a Brahman 
woman who was the mistress of Raghuna i 
Singh and she bore Gopal Singh to im. 
Now this is a witness for the defendans- 
appellants, but Gulab Kunwar plaintiff ias 
herself stated as follows:— I heard from 
my mother-in-law along with others t a 
Gopal Singh was adopted, but I oanno 
say whether he was the son of a Brahman 
or Rajput. I do not know the 0 

the natural father of Gopal Singh. There 
appears, therefore, to be some justification 
for the suggestion that Baldeo Bak is i 
Singh and Sheoratan Singh, when t ley 
stated that a son could be adopted from 
any oaste, were influenced by the fao 
that their own father could only have 
had title to the estate validly if this were 
the oase. In conclusion we are of t 0 
opinion that the wajib-ul arzes are not reliab o 


evidences of the village oustom set up. 

As to the witnesses who depose to the 
oustom, their evidence is vitiated in the 
main by their failure to prove in a 
satisfactory manner that they belong to 
the family on behalf of whioh the oustom 
is set up. The names of these witnesses 
are given in the judgment of the Subordi¬ 
nate Judge The first Anrudh Singh was 
himself adopted into the family. He is 
not a person, within the meaning of section . 
4^ of the Evidence Aot, who would be 
particularly likely to know of the oustoms 
of the family. The witness Guman Singh 
gays: “I am also Raghubansi and so was 
BaHeo Bakhsh Singh. 1 oannot say if he 
and 1 belong to one and the same family. 
To my knowledge l was never on 

shaving terms with Baldeo Bakhsh Singh 
on occasions of deaths.” Harden Mngh 
saV s- “I belong to the same family as 
Baldeo Bakhsh Singh” but in cross- 
examination he says: ‘ I do not remember 
the pedigree showing my connection with 
Bildeo Bakhsh Singh.” Arjun Singh says 
again: ' I belong to one and the same 
family as Balden Bakhsh Singh, but in 

cross examination he says: I °» nn0 

the pedigree connecting me with Baldeo 
q inah ” Gokaran Bakhsh says: Among 
Kaghubansis of Kathora (and six other 

villages) there is no separate 
mean that all these Kaghubansis belong to 
“ 6 and the same family.” RaghuraJ Singh 
saya . ‘The Rughubansis of my family 
reside in this district in the following 
villages (mentions them).” Bat in cross, 
examination he states, I oannot tel t ie 
pedigree showing my relationship withthe 
Raghubansis of those villages. Harpal Singh 
savs "the Raghubansis of my family reside 
n such and such villages.” The remaining 
witnesses use exactly the same form of 

W The learned Subordinate Judge has also 
relied on four alleged instances of adoption 
’ ,|,e family. The weakness of this 

‘evidence ooncUts in the failure of the 

re pondents to prove that these adoptions 
I made without the authority of the 
J 18 . (j They one and all say that they 

heard from other people that no authority 
hearcl iro Bvide;109 in our opinion is 

aSbi? Section .8.of the BvM.n- 
Ict will not oovir an opinion on a fact 



856 


INDIAN CASES. 


[1910 


BALMAk'UND V. BISHWA NATH SINGH. 

other than the existence of a custom. It 
may be almost impossible for the respondents 
to prove the negative, namely, that permission 
was not given, but this will not justify us in 
presuming that permission was not given 
or in accepting hearsay as evidenoe cf the 
faot. 

It must be admitted that this is a 
peouliar case. If the plaintiffs-respondents 
had come into Court not setting up a 
onstom but alleging permission given orally 
on many oooasions, it would have been 
very difficult to hold that such permission 
was not given. Unfortunately for the 
plaintiffs before this case arose, Musammat 
Gulab Kunwar in the first adoption of 
Narain had set up a custom in the 
family. If, therefore, she had in this oase 
relied only on the authority of her husband, 
she would have had to reconcile suoh a 
oase with her previous ooDduot in respeot 
of the adoption of Narain. She, therefore, 
c L cse to plead in the alternative. The 
setting up of the custom has necessarily 
weakened the credibility of her oase that 
permission was given. If there was a 
well established custom no permission was 
required. We hold that the wajib ul artes 
and the oral evidence relied on by the 
respondents are insofficient to prove a 
custom so radically opposed to the ordinary 
Hindu Law prevailirg in these provinces. 
In taking a different view to the Sub¬ 
ordinate Judge we are not so much tak¬ 
ing a different view as to the credibility 
of the witnesses as a different view to 
the effect of what those witnesses say. 
Those witresses, with very few exceptions, 
have failed to state definitely (much less 
prove) that they belong to the same 
family as Baldeo Bakhsh Sirgfc. If a 
tribal oustom had been set up, their evi¬ 
denoe might have been of some value. 
But no tribal oustom has been set up 
and if it had been set up, it is probable 
that it could have been easily disproved 
by the production of other wajtb-ularzes of 
villages belonging to the members of the 
tribe. We oannot but consider extremely 
significant the faot that no genealogical 
tree of the family of the plaintiffs is pro- 
duoed. Anrudh Singh, an adopted son of 
the family, says that “Sathan Rai was 
the original anoestor of the family of the 
Raghubansie. From the perusal of the 


family pedigree I oame to know of the 
said ancestor.” In cross examination he 
statep: There is a written pedigree in 

my own house and it is also filed in 
Courts. ^ et no attempt has been made 
to produce this pedigree or to show that 
the witnesses produced by the plaintiffs 
have any authority as members of that 
family to depose to the oustom of that 
family. Some relianoe appears to have 
been placed on a passage in the District 
Gazetteer of the Sitapur District, edited by 

Mr. Nevill, on page 87. The passage runs 
as follows: — 

Two large properties are still held by 
the Raghubansis, the ancient owners of 
the eastern portion of the district before 
the rise of the Raikwars. Both claim 
descent from Sathan Rai, a resident of 
Ajodhiya, who in 1072 A. D. settled in 
the Mallanpur neighbourhood. In the third 
generation the estates were divided, one 
brother taking Bambhnawan in Kundri, 
and the other Sikri Sipauli in Tambaur. 
The former was held before annexation 
by Anup Singh, and settlement was made 
with his son, Raghunath Singh, who 
died leaving his property to his widow. 
She adopted one Gopal Singh, from whom 
the estate descended to the present owner, 
Thakur Sheoratan Singh, who holds five 
Mahals and one Patti in Kundri North 
and one Mabal and two Pattis in Biswan, 
paying a revenue of Rs. 5,051. Sikri 
Sipauli descended to Umed SiDgh, and 
then to his son, Sheo Bakbsh SiDgh, 
with whom the Summary Settlement was 
made. His estate passed in 1863 to his 
widow, Laohhmin Kunwar, who adopted 
Anrudh bingh, the present owner, and 
died in 1898. This property comprises nine 
Mahals in Tambaur and five in Kundri 
North, together assessed at Rs. 9,265.” 

In our opinion this passage will not 
supply the want of a pedigree showing 
the family in respeot of which the onstom 
is olaimed and the members of it. 

For the above reasons we allow this 
appeal with costs. 

Appeal allotted. 
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MAHNU V. SBIHAN SINGH. 

PUNJAB CHIEF COURT. 

Second Civil Appeal No. 716 ok 1915. 

December ! 9, 1918. 

Vresent'. — Mr Justioe LeRossignol and 
Mr. Justioe Wilberforoe. 

MAHNU —Plaintiff —Appellant 

versus 

SHIHAN SINGH and others — Defendants 

— Respondent.*. 

Limitation Act < IX of 1008', Sch. /, Art. 144 — 
Adverse possession — Trespasser, possession of, whether 
adverse to collaterals. 

12., prior to 1865, adopted .1/, who predeceased him 
leaving an adopted son J. On R.’s death J. succeeded 
to the estate and a suit by certain collaterals of 11. 
against him for possession was dismissed. On ./ 
death his two sons succeeded. The plaintiff, another 
collateral of R.’s , brought the present suit for posses¬ 
sion of R’s land, bat his suit was dismissed as barred 
by limitation. On appeal: 

Held, that even if J. was not the rightful heir of 
R. aud his possession was that of a trespasser, it was, 
nevertheless, advorse to all the collaterals among 
whom was the plaintiffs father, and as plaintiff 
derived his title through his father, J.’s possession 
was adverse to him and his suit was barred by 
limitation. 

SeooDd appeal from the deoree of the 
Additional Distriot Judge, Amritsar at 
Gurdaspur, dated the 14th Deoember 1914 

Mr. Badr-ud- Din Kureshi, for the Appel¬ 
lant. 

The Hon’ble Mr. Fazl-i-Husain, for the 
Respondents. 

JUDGMENT.—Plaintiff in this case is a 
collateral of one Ratna, who before 1865 
adopted bis sister's son Mehar Singh. Mehar 
Singh, however, predeceased Ratna and on 
Ratna’s death, which occurred more than 
forty years ago, Mehar Singh’s son Jhanda 
Singh Fuooeeded to the estate. Jhanda 
Singh died about a year before the present 
&nit and was succeeded by his two sons. 
In this suit plaintiff olairns possession of 
Ralna’s land, but the suit has been ois- 
naissfd on the ground that it is barred by 
limitation. 

In 1870 two of Ratna’s collaterals, who 
were not, however, ancestors of the plaint¬ 
iff, sued Jhanda Singh for possession of 
the land, but the suit was dismissed, the 
Courts deoiding that Jhanda Singh by 
reason of his and his fa'her’s services to 
Ratna was entitled to possession of the 
l&nd, and the Court quite unnecessarily 
m &de a suggestion that the collaterals 
oould sue on the death of Jhanda Singh, 


This suggestion wa^ quite unoalled for and 
was based probably on the ou-oumstanoe 
that at that time Jhanda Singh had no 
male issue. 

The learned Additional Divisional Judge 
holds that the suit is time barred under 
Artiole 144 of the Limitation Act, and be¬ 
fore us it is urged that the deoision of 
the Court below is in conflict with the 
principles of Sundir v. Salig Ham (1), and 
that the Court below has wrongly distin¬ 
guished that case from the present. Refer¬ 
ence has been made by learned Counsel to 
certain judgments of this Court in which 
it was held that though a person governed 
by oustomary law derived his right to 
possession through his father, he did not 
so derive his right to sue for that posses¬ 
sion through him. On the other hand, 
there are jndgments of this Court that the 
result of litigation bona fide sustained by 
suoh a person’s father or ancestor is bind¬ 
ing upon that person. Now this Court 
in the litigation of 1*70 held that Mehar 
Singh had been rightly adopted by Ratna, 
and there oau be no doubt as to the bona 
files of that litigation if then the deoree 
obtained by one of the collaterals enures 
for the benefit of other collaterals, it is 
hard to see why a deoree obtained against 
a collateral should not affect all other 
collaterals similarly interested. However 
that may be, Jhanda Singh has been in 
possession sinoe the death cf Ratna which 
took place over forty years ago. if Mehar 
Singh was adopted by Ratna, his descen¬ 
dants are entitled to possession. If be was 
not adopted by Ratna, Jhanda Singh since 
the death of Ratna has been in possession 
as a trespasser. His possession was adverse 
to all the collaterals, inoluded among whom 
was the plaintiff’s father, and we bold that 
as plaintiff derived his title through his 
father, Jhanda Singh’s possession has been 
adverse to him, and the suit was rightly 
dismissed as barred by limitation. 

We dismiss the appeal with costa. 

Appeal dismissed. 

(1) 9 Iud. Cat. 300; 26 P. R. 1911; 34 P. L. R. 
1911; 33 P. W. R. 1911. 
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BADAL t\ NAGESHWaR BAKHSH SIN«3. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 270 of 1918. 

April 9, 1919. 

Present:— Pandit Kanhaiya La], J. C. 

BADAL — De fen pant — Appellant 

versus 

Babu NAGESHWAR BAKHSH SINGH 

— Plaintiff —Respondent. 

Limitation Act (IX of 190H,), Sch. I, Art. 120— 
Trees, removal of, suit for— Limitation. 

The period of limitation prescribed for a suit by a 
landlord for the removal of trees newly planted by 
a person who had no right to plant them, is contained 
in Article 120 of Schedule I to the Limitation Act, 
and the suit must bo confined to those trees which 
were planted within the six years immediately 
preceding the institution of the suit. 

Appeal from the decree of the Subordinate 
Judge, Sultanpur, dated 25th Maroh 1918, 
modifying that of the Munsif, Musahrkhana 
(Sultanpur), dated the 14th September 

1917. 

Syed Ali Mohammad, for the Appellant. 

Mr. S. N. Bey holding brief of Mr. A. P. 
Sen, for the Respondent. 

JUDGMENT.—The dispute in this case 
relates to certain trees standing on plot 
No. 363, new Khasra. The allegation of the 
plaintiff was that he was in proprietary 
possession of the said land and that the 
defendant tcck wrongful possession thereof 
and planted trees on the same in August 
1914. The defendant admitted that the 
land on whiob the trees 6tocd belonged 
to the plain!iff. He merely claimed a 
title to the trees. alleging that the 
trees formed a grevo which was bis 
ancestral proper y and that exoept a few 
troes all of them existed from more than six 
years. 

The Court of 6rst instance dismissed the 
olaira, bolding that the trees in question 
had been in the adverse possession of the 
defendant from more than 12 years prior 
to the suit and that the plaintiff had no 
right to olaim the removal of the 6 trees 
which had been planted within six years 
prior to the suit. 4 he lower Appellate 
Court, however, modified that decree and 
directed the removal of certain trees which, 
it held, had been planted within the last 12 

years. 

Article 120 of tt e Indian Limitation 
Aot (IX of 1908) allows a period of six 


years for a relief for whioh no specific 
limitation is provided elsewhere A suit 
by the landlord for the removal of trees, 
newly planted by a person who had no 
right to plant the same, is, as pointed 
out in Musharf Ali v. Iftkhar ffusuin 
(P, governed by the above article. If 
any trees were planted more than six 
years prior to the suit, the right of the 
plaintiff to have those trees removed cannot 
now be enforced The question is, therefore, 
confined to the trees whioh, according to 
the report of the Commissioner aooepted 
by the lower Appellate Court, were plant¬ 
ed within the last six years. It does 
not appear how the Court of first instance 
came to the conclusion that only six trees 
were less than six year* old. The report 
of the Commissioner appointed by the lower 
Appellate Court shows that no less than 28 
trees, bearing Nos. 3, 4, 6, 7, 8, 9, 10, 11, 12, 
13, 16, 17, 18, 20, 21, 22, 25, 26, 27, 28, 29, 
31, 34, 35,36, 37, 38 and 39 in his map, 
are less than six years old. It is not 
established that the defendant had any 
right to plant those trees. He does not 
possess the rights of a grove-holder 
because his title i* ba°ed on adverse 
possession of the trees planted by him 
He cannot, however, be allowed to extend 
his adverse possession by planting new 
trees. 

Tie appeal is allowed in so far that the 
decree passed by the lower Appellate Court 
will be confined to the removal of the 28 trees 
above mentioned. The parties will, in the 
circumstances, bear their own costs of this 
appeal. 

Appeal partly alloiced. 

(1) 0 A. 634; A. W. N. (1888) 2"»7; 6 Inch Deo. 
(n. s ) 427. 
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GAURT SHANKAR V. GANGA RAM. 

PUNJAB CHIEF COURT. 

Ci7iL Revision No. 624 ok 1918. 
January 7, 1919. 

Present: — Mr. Justice Wilberforoe. 
GAURI SHANKAR and others — 

Petitioners 

versus 

GANGA RAM and others - 
Respondents. 

Arbitration, rcjcrcnce to —Party not joining in 
written application but accepting arbitration orally and 
taking active part in proceeding s, position of-Objection 
that application ivas not signed, maintainability oj — 
Estoppel—Itevision— Interlocutor g order—High Couaf, 
power of interjerence of. 

Whore one of the parties to a suit did not join in 
a written application for the case to be referred to 
arbitration but made an oral application accepting 
the arbitration, and took an active part in the 
proceedings: 

Held, that ho was estopped from objecting to the 
legality of the proceedings on the ground that he 
did not sign the application for reference to arbi- 
tration. 

Ordinarily, an interlocutory older is not liable to 
bo interfered with in revision; Where, however, great 
or irremediable injury might result, the High Court 
will interfere with such an order. 

Revision from the order of the Munsif, 
let Class, Hoshiarpur, dated the 25th June 

1918. 

Mr. Fakir CKand , for the Petitioners. 

Shaikh Umar Bakhsh, fur Ihe Respordents. 
JUDGMENT.—In this case there are two 
plaintiffs and one defendant. A written 
application was made to the Court by one 
plaintiff and the defendant for the ease to 
be referred to arbitration. On the follow' 
iDg day the other plaintiff Ganga Ram, 
who had not joined in the written applioa* 
tion, made an oral application before the 
Court to the effect that he aooepted the 
arbitrator. The arbitration proceedings lasted 
for over a year and on behalf of the 
plaintiffs Ganga Ram conducted (he pro¬ 
ceedings throughout. An award was duly 
filed, but objeoted to by Ganga Ram on the 
ground that he had not signed the original 

application to the Court for an order of 
reference. The Court has held that this 
omission vitiated the whole of the proceed¬ 
ings and has set aside the award. Against 
this order the defendant has put in an appli¬ 
cation for revision. 

Even if it be admitted that the whole 
proceedings of the arbitrator were w^hont 
jurisdiction on the ground ihv a Lauda¬ 


tory provision of the law had not been 
complied with, I do rot think that tie 
low’er Court should have set aside the award. 
The objecting plaintiff was dearly estopped, 
by his own aotions in agreeing verbally in 
the Court to the arbitration and in taking 
an aotive part in the proceedings, from 
raising any objection as to the lega¬ 
lity of these proceedings on aooount of the 
want of his applica'ion in writing, and 
the lower Court dearly committed a mate¬ 
rial irregularity in not giving effect to a 
provision of law contained in the Ev.dence 
Act. 

It is objeoted that agaiDst an interlocu¬ 
tory order of this description no application 
for revision can lie, and I agree with this pro¬ 
position in ordinary oases. There is no doubt, 
however, that this Court has a power of inter- 
fereDce in the case cf an interloootory order, 
though t-uob power is only exercised in oases 
where great or iiremediable injury might 
result. In the present case the waste of time, 
money and trouble involved by the re-oj.enir g 
of the whole proceedings cculd never be repair¬ 
ed. Moreover, there are other objeotioDsto the 
award whioh have not been decided by the 
Munsif and if it became neosssary on some 
future ocoasion, after an appeal, to deoide 
these objections, their oorreot deoision might 
be rendered difficult owing to the lapse of 
time. I, therefore, consider that this is a fit 
case for the interference of this Court and 
accepting the application for revision I 
remar d the oase to the lower Court for 
deoision of the remaining objections to the 

award. 

Revision accepted. 
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JHARt SINGH V. TOKHARRM MARWARI. 

PATNA HIGH COURT. 

Second Civil Appeal No. 919 op 1918. 

August 6, 1919. 

Present :—Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Foster. 
JHARI SINGH and others—Defendants — 

Appellants 

t ersus 

TOKHARAM MARWARI and another 
— P lai nti e f? — Respondents. 

Burden of proof—Evidence an both sides — Court, 
duty of. 

The question of onus of proof only arises whea 
there is a question of fact to be determined and 
there is no evidence one way or the other which 
will enable the Judge to come to a conclusion. In 
such a case, the Court has to decide whether the 
burden of proving that fact lies upon the plaintiff 
or the defendant. If the burden of proof lies upon 
the plaintiff, and the proof of that fact is essential 
to his case, then the plaintiff must fail because he 
has not discharged the burden which lay upon him. 
On the other hand, if the onrs of proving that fact 
was upon the defendant, and its proof is essential to 
the defendant’s success in the case, then the defend¬ 
ant must fail bocause he failed to discharge the 
burden which was upon him. [p. 861, col 2 ] 

But, where there is a fact which is essential to the 
determination of the case, whether the burden, in tho 
first instance, be upon the plaintiff or upon the defend¬ 
ant, if there is evidence adduced by both parties, then 
tho question of the burden of proof becomes immate¬ 
rial and the Court has to determine that question 
upon tho evidence before it. [p. 86', col. 2.] 

Second appeal from a deoision of the Dis¬ 
trict Judge, Dutrka, dated the 3rd May 
1918, reversing tlat of the Subcrdina.e Judge, 
Raj Mahal, dated the 25th January 1 1^. 

Mr. Rujendra trasad, for the Appellants. 

Messrs. iS. K. Bhatlacharji and B. (J . Pe, for 
the Respondents. 

JUDGMENT. 

Miller, C. J.—This is an appeal by the 
defendants from a deoision of the District 
Judge of Durnka, dated the 3rd May 1918, 
reversing a decision of the Subordinate 
Judge of Raj Mahal, dated the 25th January 
1918. 

The plaintiffs brought a suit to enforoe 
a mortgage exeouted by the principal 
defendants on the 23rd July 1910 as 
security for an advance of Rs. 700. 
At the date of the suit a sum of Rs. 1,400 
was due as principal and interest and that 
was the amount claimed. The defence was 
that no consideration had passed for the 
execution of the bond and that it was 
merely! *[benami ^transaction, and the ques- 
tiou which had to be decided at the trial 


was mainly whether consideration bad in 
fact passed. It is not disputed that the 
plaintiffs in such a oase have to make 
out the execution of the bond and the 
faot that consideration was paid, unless 
it is admitted. In most oases there is a 
reoital in the bond that the consideration 
money has been paid and when execution 
is proved, this admission by the mortgagor 
is sufficient to satisfy the burden of proof 
as to the passing of consideration and if 
the mortgagor denies the passing of considera¬ 
tion, then it is for him to make out 
such a case. In the present oase the bond 
admitted the payment of consideration by 
the mortgagee and it was further proved 
that at the registration proceedings, which 
took place shortly after the execution of 
the bond, payment of the consideration was 
again admitted by the mortgagor. Had the 
plaint : ffs upon this question rested their 
oase there, undoubtedly they would have 
discharged the burden of proof and it 
would have been for the defendants to’ 
satisfy the Court that notwithstanding this 
admission no consideration had, in faot, 
pastel. The plaintiffs, however, in the course 
of the evidence produced by them in sup¬ 
port of their oase, admitted that the 
consideration money had not, in faot, been 
paid up to tho time when the registration 
took plaoe and, therefore, in so far as there 
was a reoital in the bond and in so far 
as the registration proceedings in themselves 
afforded evidence of payment of the con¬ 
sideration money, it was quite olrar that 
they oould no longer be relied upon in 
view of the admission that those statements 
were not aoourate. The plaintiffs, howeve.% 
endeavoured to prove that although the’ 
consideration had not been paid no to the 
time of registration it was, in faot, paid 
some days later, and they gave evidence in 
support of that oase. The defendants, on 
the other hand, oalled evidenoe to show that 
no consideration of any sort wa9 paid at 
any time and, therefore, the only question 
which the trial Court had to decide was 
which of these two sets of witnesses it 
should believe. The learned Subordinate 
Judge after considering and weighing 
the evidenoe came to the conclusion that the 
defendants’ oas 9 was the right one and that 
no consideration had, in faot, passed and he 
dismissed the suit, 
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The plaintiffs thereupon appealed to the 
District Judge and the Distriot Judge, as 
it appears to me, fell into a serious error 
in regarding the ease as one in which the 
onus of proving that no consideration 
passed lay upon the defendants. He deals 
with the case in this way. He says that 
one of the main points in the appeal was 
that the onus of proving that the considera¬ 
tion money was paid had been put wrongly 
upon the appellants before him (that is 
to say, the plaintiffs), whereas it should 
have lain heavily on the respondents to 
show that it was not piid. Then he says: 

As to the onus I oonsider that it lies 
very heavily on the defendants to show 
that the consideration money was not paid. 
It was expressly admitted at the time of 
registration that it had been paid, and I 
do not think the onus is shifts! beciuse 
it is admitted by ihe plaintiffs that it was 
paid afterwards.” Now there the learned 
Jadge, in my opinion, clearly went wrong. 
Once it is admitted that the evidence of 
the registration proceedings as to payment 
of consideration is wrong and cannot be 
supported, it is quite clear that no value can 
be attaohed to evidence of that sort. Then the 
learned Judge says a little lower down: 

As the lower Court’s judgment shows, the 
decision of this point” (which we have 
jost been considering as to whether the 
consideration had passed or not) "was 
difficult, because there was only a slight 
balance of evidence in favour of the 
defendants. 1 do not oonsider this balance 
is sufficient to discharge the onus placed 
°pon them,” It is quite clear reading that 
passage that the learned Judge was under 
the impression that notwithstanding that 
there was an admission by the plaintiffs 
that the evidence of the registration pro- 
oeediogg was not accurate, still there was 
by the mere fact of registration having 
taken plaoe some sort of presumption that 
consideration had passed. It is, to my 
nnnd, dear that no such presumption oan 
arise when there is a distinot admission 
that no consideration had passed at that 
une. Then again in a later passage of 
18 Judgment the Judge proceeds in this 
way: The main fact in the oase, which 
ere is no getting away from, is that at 
\ e final registration of the document the 
e endants admitted receipt of the con¬ 


sideration money, and < 0 allow them to 
deny this now without the clearest possible 
proof would bo to render inoperative the 
provisions of the Registration Aot for 
certifying the execution of oontraots.” There 
again the learned Judge seems to have 
forgotten that the evidenoe of payment of 
consideration, which is admittedly inaccurate 
aoording to the plaintiffs’ o wn oase, cannot 
be relied upon as any evidenoe at all. 
Nevertheless in spite of this the learned 
Judge Insed his whole deoision upon evi¬ 
denoe of this nature. The truth is that 
this oase is not a oisa which had to be 
deoided upon any question of onus of proof 
at all. The question of oous of proof only 
arises when there is a question of faot 
to be determined and there is no evidenoe 
one wiy or the oiher which will enable 
the Judge to oome to a oonolusion. In 
such a oase the Court has to deoide 

whether the burden of proving that faot 
lies upon the plaintiff or the defendant. 
If the burden of proof lies upon the 

plaintiff and the proof of that faot is 

essential 'o his oase, then the plaintiff 
must fail because he has not discharged 
the burden which Jay upon him. On 

the other hand if the onus of proving 
that faot was upon the defendant and 
its proof i8 essential to the defendant’s 
success in the oase, then the defendant 

must fail because ho failed to discharge 
the burden whioh was upon him. But 
where there is a faot whioh is essential 
to the determination of the oase, whether 
the burden, in the first instanoe, be upon 
the plaintiff or the defendant, if there 
is evidence of both parties, then the ques¬ 
tion of the burdeD of proof beoomes im¬ 
material and the Court has to determine 
that question upon the evidenoe before it. 

In the present case there was evidenoe 
both ways and the learned Judge should 
have applied his mind to the question 
whioh side ought to be believed, that is 
whether the evidenoe given by the plaint¬ 
iffs as to the passing of consideration 
was more worthy of oredit than the evidenoe 
given by the defendants to the oontrary. 
Instead of that he dealt with the oase as if 
there was some heavy burden upon the defend¬ 
ants in the first instanoe the moment that the 
registration proceedings had been proved. 
Although he seems to have realised that th« 
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lower Court thought the balance of evidence 
wa 9 in favour of the defendants, he says 
that having regard to this burden which lay 
upon the defendants that balance was not 
sufficient to discharge it. There, in my opinion, 
he was clearly wrong. 


The 

should 

restore 

Judge. 

remand 

learned 


only question is whether we 
reverse this decision and 
the hndings of the Subordinate 
l think the proper course is to 
the case for re-hearing by the 
Distriot Judge with the directions 
already given, that is to say, he must 
disregard the question of onus altogether 
and deal with this question whether con¬ 
sideration passed or not merely upon the 
evidence actually before him, disregarding 
the admission made on registration whioh 
on the plaintiffs’ o-vn showing cannot be 
accepted as evidenoe of payment of the 
consideration money at or before registra¬ 
tion. He must decide whether there was 
a subsequent passing of consideration. 
There was evidenoe both ways ar.d he will 
have to oonsider that evidenoe for himself 
and judge whether the weight of evidence 
is, as the Subordinate Judge deoided, in 
favour of the defendants or whether after 
considering it himself he is satisfied, notwith¬ 
standing the findings of the Subordinate 
Judge, that the weight of evidenoe is in 
favour of the plaintiffs and whether he is, 
therefore, entitled, in that state of things, 
to reverse the judgment of the trial 
Court. 

In the result the decree appealed from 
will be set aside and the case will be 
remanded tc be dealt with by the Distriot 
Judge in accordance with law and the direc¬ 
tions given above. The costs of this appeal 
will abide the result of the Distriot Judge’s 
decision. 


Foster, J.—I agree. 


Case remanded 



PUNJAB CHIEF COURT. 

Second Civil Appe-l No. ‘209b of 1917. 

January I 3, < 919. 

Present: —Mr. Justice Scott Smith. 
R.KHI KESH ..nd another— 

Plaintiffs—Appellants 
versus 

JWALASAHAI and others— 
Defendant—Respondents. 

Mortgage— Redemption—Mortgagee in possession, 
improvements effected by-Cost of improvements, 
whether can be allowed. 


Where a mortgagee in possession expends money 
on permanent works on the property which enhance 
the value thereof, and the cost of such works does 
not make it difficult to redeem the property, he is 
entitled to be repaid his expenditure on redemption, 
[p. 863, cols 1 & 2.] 

Second appeal from the deoreo of the 
Distriot Judge, Lahore, dated the 10th 
April 1917. 

Mr. hrij Lai, Bakhshi Tek Chand and Lala 
Moti Lol , for the Appellants. 

Messrs. C. Sevan Petman and Daulat Ram, 


for the Respondents. 

JUDGMENT.—The facts of the case out 
of whioh the present appeal arises are fully 
stated in the judgments of the lower Courts 
and need not be repeated here. The only 
point upon whioh the plaintiffs’ second app0&* 
to this Court was admitted was whether the 
mortgagees in possession were entitled to 
compensation for improvements made by 
them on the mortgaged property without the 
oonsent of the mortgagor. The lower Courts 
have held that the defendants are entitled 
to Rs. 190 on account of annual repairs and 
Rs. 324 on account of additions to the mort¬ 
gaged property. The lower Appellate Cour 


in disoussing the point says:— 

"it has to be remembered in connection 

with the additions that Pandit Janardhan was 
not merely mortgagee, but part owner, an 

entitled to add.” , 

These remarks appear to have been ma 0 
under a misunderstanding of the fao *• 
The original mortgage was made on the « r 
November 1883 and an additional mortgago 
was made on the 15th April I8b4. The mor 
gagee rights were transferred to Musamm 
Jawandi, wife of Pandit Janardhan, on 
3rd of June 1892. Sarb Sukh, the father o 
Janardhan and the grandfather of the p ft ° 
iffs, died in 18^2. It is found that 
additions to the property were made | n 
years Ib85-a7 at whioh time Pandit ftD 
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dhan was not a part owner. The additions 
were, therefore, made by him and his wife in 

the oapaoity of mortgagee and not that of 
part owner. 

Bakbshi Tek Chand on behalf of the plaint¬ 
iffs relies upon Sher Singh v. ftihalu (1), 
Aupan Singh v. Champa Lai (2) and seotion 
72 of the Transfer of Property Aot. In 
Sher Singh y. Nihalu ( 1) it was held that 
upon the faots proved the mortgagees were 
not entitled to olaim compensation for the 
alleged improvements whioh, though they 
might bring in a profit, had unnecessarily 
diverted the land from its original usee, 
without the consent of the morteagor and 
for the bene6t of the mortgagees while in 
possession. In that oasethe improvement made 
was that a plantain garden had been 
planted on agricultural land and the 
mortgaged property had, therefore, been 
diverted from its original use and undergone 
a complete ohange. It was accordingly 
held that the expenditure, whether it 
brought a profit or not, could not be said 
t°. .have been a reasonable one. In my 
opinion that oase is dearly distinguishable 
rom the present one. In Rupan Singh v. 
Champa Lai (2) it was held that the 
mortgagees’ claim could not be allowed 
except in so far as it fell within the 
terms of seotion 72 of the Transfer of 
roperty Act. The decision in that oase 
^as based entirely upon the seotion in 
question, and the Transfer of Property 

ot 18 n °t in force in the Punjab and I am, 
therefore, not bound to follow it. 

Mr. Petman on behalf of the respondents 
relies upon Prah Dial Shah v. Bhai Sawaya 
ln 0 (3) and the English oase of Shepard 

v , Jones (4), in whioh it was held 

a if a mortgagee in possession has 

reasonably expended money in permanent 

^ or 8 on the property, he is entitled, on 
Pnma f ac i e evidence to that effeot, to an 
nquiry whether the outlay has increased 
e value of the property, and if it has 
one so, he is entitled to be repaid his 
x Pen lture so far as it has increased such 

* n 8a °b °ase it is immaterial 
ether the mortgagor had notice of the 
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expenditure. .Notice to the mortgagor is 
cnly naterml when the expenditure is 
unieairtable, for the purpose of showing 
that he acquiesced in it. This caee was dia- 
euefed and the deoision therein was fcllowed 

in Frab Dial Shah v. Bhai Sawaya Singh (3>, 

wherein it was held that upon a consideration 
ot all the oiroumetances the defendants were 
entitled to the -hole of the money spent 
3 3 N crn upon permanent improvements to Ihe 
mortgaged property, the value of whioh 
had increased at least to the ex‘ent of the 
sum expended. At page 303* of the Report 
the following passage coours: — 

This is a oase in which it would be 
clearly iuequilablo upon cer.eral principles 
of justice to allow the plaintiff tl e 
benefit of the defendant*’ rutlay, wihtcut 
making him recoup the defer dants for at 
least their actual expenditure, especially 
as this does rot appear to be a oase in 
whioh there is any danger, if no more than 
the actual sum spent is allowed, of the 
plaintiff being ‘improved out of his estate.’ ” 
Now in applying the above remarks to 
the faots of the present oase, it is necessary 
to see what are the additions which were 
made tn the mortgaged property. 
Rs. 114-5-0 was spent on completion and 
setting right certain portions of the house; 
Rs. 205-9 0 was spent upon a dalan whioh 
was added over the first floor; and 
Rs. 67-1-6 was spent on roofing a taicela. 
Now the first and third items appear to 
have been necessary expenditure; and it is 
argued by Mr. Petman that the second was 
certainly not unreasonable and that it has 
improved the value of the property. The 
bouse is situate in the oity of Lahore, and 
it is urged that a room on the roof in whioh 
people oan sleep in the hot weather is 
almost a necessity and certainly very 
greatly enhances the value of the property. 

I agree with Counsel that none of the 
additions oan be said to be unreasonable 
within the meaning of the authorities 
relied upon by him. It is also admitted 
that the plaintiffs are persons of means, 
who oan easily afford to pay their share 
of the oost of the improvements. It is not 
alleged, and it is quite clear, that the 
oost of the improvements has not made it 
difficult for them to redeem the property. 

I am, therefore, of opinion that the plaintiffs 
•Page of P. K. 1893.— Ed. ~ 
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must pay their share of the oost9 of 
these improvements as well as oosts of the 
annual repairs whiob were effeoted by the 

mortgagees. 

The appeal accordingly fails and is 

dismissed with oosts. 

Appeal dismissed. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision Application No. 40 gf 1915. 

August 2,1918. 

I resent :—Mr. Pratt, J. C , and 
Mr Fawcett, A. J. C. 
KUNGOMAL AND OTHERS — Df! FEN DA NTS 

Applicants 

versus 

THADHOMAL and orutKS— Plaintiffs— 

Opponents. 

Civil Procedure Code (Act V of 1908), s. 115— 
Revision -Error of law, whether ground for interference 
—High Court, power of interference of. 


A High Court cannot interfere in revision on 
grounds Zf alleged error in law or fact, in which the 
question of jurisdiction is not involved. The fact 
that a Court has taken, in the exercise of its juris- 
diction, a mistaken view as to what does or does 
not constitute misconduct in an arbitrator, is not 
a around upon which the High Court will interfere 
imder section 115, Civil Procedure Code. [p. 86*, 

cob 2.] . 

Application for revision against the order 

of the Subordinate Judge, Naushahro. 

Mr. Qopaldas Jhaviatmal, for the Appli¬ 


cants. 

Mr. Hirdaram Mewaram, for 


the Oppo¬ 


nents. 

JUDGMENT.—The applicants are defend¬ 
ants in a suit brought against them by 
opponents. It wa9 referred to arbitration 
and an award was made in favour of 
plaintiffs. This award was, however, 
remitted for reconsideration as being 
beyond the arbitrators’ authority. Therefore, 
the arbitrators submitted a fresh award, 
dismissing the plaintiffs’ suit with oosts. 
The Sub-Judge, after hearing the 
parties regarding objections taken to this 
award by the plaintiffs, has set it aside 
on the ground of misconduct of the arbitra¬ 
tors and ordered the suit to proceed in 


Court. Applicants ask this Court to revis 0 
the Sub-Judge’s order in revision under 
section 115, Civil Procedure Cede. 

Mr. Gopaldas for applicants contends 
that the Sub-Judge is clearly wrong in 
holding that there has been any miscon- 
duot on the part of the arbitrators and 
that the deoision is so palpably erroneous 
in law that the oase is one falling under 
olause (a) of seotion 115. He points out 
that paragraph 15 of Schedule II of the Code 
provides that “No award shall be set aside 
except” on oertain grounds, whioh include 
“misconduot of the arbitrator,” and he 
argues that when a Court holds oertain 
oonduot to be misconduot whioh is clearly 
not mieoonduot, it assumes and exercises a 
jurisdiction whioh is not vested in it by 
law. The Sub Judge, however, had jurisdic¬ 
tion to determine whether or not the con¬ 
duct of the arbitrators amounted to mis- 
oonduot” or not; and the mere fact that 
he took an erroneous view of what amount¬ 
ed to misconduot does not deprive him of 
the jurisdiction vested in him by paragraph 15. 
His jurisdiction is not affected, for, as 
stated by the Privy Council in Malkarjun 
v. Narhari (l), a Court has jurisdiction to 
decide wrong as well as right. We see 
do good reason, therefore, to differ from 
the view taken by the Calcutta High Court 
in Kali Charan Sirdar v. Sarat Chunder 
Ohowdhry (2) that the High Court cannot 
interfere in revision merely beoause a 
Court has taken in the exercise of its 
jurisdiction a mistaken view as to what 
does or dees not oonstitu'e misconduct. 
The error may be a gross or palpable one, 
but this will not bring the oase out of 
the Privy Coanoil decisions that a High 
Court cannot interfere on grounds of 
alleged error in law or fact, in whioh the 
question cf jurisdiction is not involved, 
see Amir Hassin Khan v. Sheo Baksh Singh 

(3) , Balakrishna Udayar v. Vasuieva Aiyar 

(4) and Shew Prosad Bungshiihur v. Ram 

(1) 25 B. 337 at p. 347: 5 0. W. N. 10; 2 Bom. L. 
R. 927; 27 I. A. 216; 10 M. L. J. 368; 7 Sar. P. C. J. 
739 (P. C.). 

(2) 30 C. 397: 7 0. W. N. 545. 

(3) II C. 6; 11 I. A. 237; 4 Sar. P. C. J. 559; 

& Jack.on’s P. C. N T o. 83; 5 Ind. Dec. (N. s.) 760 W-U.l 

(4) 40 Ind. Cas. 650; 19 Bom. L. R- 715; lo A- 
645; 2 P. L W. 101; 33 M L. J. 69; 26 C. b-/• 1 
(1917) M. W. N. 628: 40 M. 793; 6 L. W. 601; U u 
W. N. 50; 11 Bur. L. T. 49; 44 L A. 261 (P. 0.). 
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Ohunder Haribux (5). Without, there f re, 
deciding the application on its merits, it 
most be rejected with oc9ts. 

Application rejected . 

(5) 23 Ind. Cas. 977. 41 C. 3 I'A at p. 340. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Rent Afpeals Nos. 21, 22, 23, 24 and 28 

ok 1910 
July 14, 1919. 

Present : — Pandit Kanhaiya La), J. C. 

RAJ KUMAR LAL UMANATH 
BAKHSH SINGH — Plaintiff— 
Appellant in all 
versus 

DARSHAN SINGH and others — 
Dependants—Resp.inden s in No 21. 
SHEOPAL SINGH and oniER'— Defendants 
—Respondents in No. 22. 

Musammat DHlRAJ KUNWARand ctaekS 
—Depen Hants—RE'Poni e nts in No. 23. 
Thakur GAURI SHANKAR SINUH and 
others— Defendants—Respondents in 

No. 21. 

GIRJA CHARAN <nd others—Defendants 
— Respondents in No. 28 

Civil Procedure Code (Act V of 1£08\ s.Z^ — Oudh 
Rent Act i XXII of IbfcG», s. 141 -Rent, suit for, 
against under-proprietor — Interest, Juturc, whether can 
he uwarded. 

The liability to pay future interest under section 
34 of the Civil Procedure Code, if the Court decides 
to adjudge it, is not controlled by section 141 of the 
Ouuh Font Act, and it is within the competence of 
tho trial Court, in a suit for arrears of rent, against 
an under-proprietor to award future interest at such 
rate as it may consider reasonable, [p. b65, col. 2 ] 

Appeals from the decrees of the District 
Judge, Rai Bareli, dated the 24th February 
1916, upholding those of the Assistant Collec¬ 
tor, First Class, Rai Bareli, dated the 27th 
July i915. 

The Hon’ble Syed Wuzir liasan and Syed 
Ali Mohammad, for the Appellant. 

JUDGMENT.—These appeals arise out 
Of suits brought by tho superior proprietor 


S65 

against undor-proprietors for arrears of 
rent. Tho Courts below disallow d tho 
claim for interest for tho period antecedent to 
the uits and also refused to award futuie 
interest. 

it is now stated that in four of these 
oases, the decree-holder has been able to 
realize the decretal moneys and in or.e it, 
still remains unrealizsd. The plaintiff- 
appellant in 11.eso appeals asserts his right 
to claim futuie interest and relies on 
section 34 of tho Code of Civil Procedure 
read with section 133 cf the Oadh Rent 
Act (XXII of IStb), which renders that 
seotion applicable to suoh suits. 

Section 141 of the OuJh Rent Act 
allows interest to be claimed on arrears 
of rent at tho rate of one p. j r cent, per 
mensem, but that provision does not apply 
to future interest, for under peotion 34 of 
the Codo of Civil Procedure the Court can 
award suoh interest on the decretal money 
as it may consider reasonabls from the 
date of the suit to the date of payment. 
In Thakur Ganesh tiakhsh v. Thakur Harihar 
Bakhsh (l) their Lordships of the Privy 
Courcil held that a person who held uuder- 
proprietary rights under a compromise was 
not liable to pay interest on tho arrears 
cf rent. Their Ljrdships, however, observed 
that though an under proprietor was not a 
tenant within the meaning of seotion 14L 
of the Oadh Rent Act (XXII of 188o), 
liable to pay interest on the arrears of 
rent, there was nothing in that Act whioh 
excluded any liability for payment of interest, 
whioh the under proprietor might be under 
apart frem the Act. Tho liability to pay 
future interest under seotion 34 of the 
Code cf Civil Procedure, if the Court 
decides to adjudge it, is not controlled by 
seotion 141 of the Oadh Rent Act; and 
it was within the competence of the Court 
below to have awarded future interest at 
such rate as it may have considered 

reasonable. 

It does not, however, appear desirable in 
these appeals that suoh an order should 
now be passed, beoause four of the deorees 
have already been satisfied and in the fifth 
sale proceedings are stated to be pending, 

(\) 7 0 C. 1 1 G; 26 A. 299; 8 C. W. N. 621; 0 Com. 
L. R. 605: 14 M. L. J. 190; 31 I. A. 116; 8 Sar. P. 0. J. 

628 (V. C.). 
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If there has been aDy delay in the 
realization, the deoree-holder himself must be 
deemed to be responsible for it. 

The appeals are, therefore, dismissed and 
as suoh respondents as have been served 
are not present and others have not been 
served, no order as to ousts is neoessary. 

Appeal dismissed. 


PATNA HIGH COURT. 

Second Civil Appeal No. 524 ok 1918. 

August 9, 1919. 

Fresent: —Sir DawsoD Miller, Kt., Chief 
Justice, and Mr. Justice Foster. 

Sheikh AHMED HUSAIN alias MUHAM¬ 
MAD YEHYA AND OTHERS- DEFENDANTS 

—Appellants 
versus 

Sheikh GHULAM ALI ASHGAR_ 

Pla ntifk — Respondent. 

Benami transaction —Fraudulent intention to defeat 
creditors—Fraud not carried out—Real owner, whether 
can recover property. 

A transfer which is merely colourable and made 
with the intention of defrauding creditors can always 
bo set aside by the transferor at any time before the 
fraud has actually taken place. But if the fraudu- 
lent intention has succeeded, the Courts will not 
assist either party claiming under such a transaction, 
[p. 869, col. 1.] 

Second appeal from a decision of the 
Officiating Distriot Judge, Muziffarpur, 
dated the 24tb September 1917. 

Mr. Muhammad Hasat, Jan , for the Appel¬ 
lants. 

Messrs. K. Sahai, 0. D. Singh and 
Ragho Frasad, for the Respondent. 

JUDGMENT. 

Miller, C. J. — This is an appeal by the 
defendants from the decision of the 
Officiating Distriot Judge of Muzaffarpur, 
dated the 24th September 19 1 7, reversing 
a decision of the Additional Subordinate 
Judge, dated the 24th February 1917. 

The suit was instituted by the plaintiff 
on the 10th June 1915 olaiming a deolara- 
tion of title to a 4 annas 13 gandas 1- 
cowrie 1 -brant share of Mauza Chak Kazi 
Nizam bearing Touzi No. 10005 recorded 
in the name of the defendants as propria- 


tors, and confirmation of his possession. 
Pie further olaimed a declaration that he was 
entitled to get his name registered in the 
mutation department in respect of the 
disputed share and the removal of the 
names of the defendants and an injunction 
restraining them from proceeding with a 
partition suit before the Collector in 
respect to the share in dispute. The 
plaintiff is admittedly the proprietor of 
the remaining 11 annas odd comprising 
Id annas of the Touzi number in question. 
The entire property was originally an 8- 
annas pucca share of the said village 
and belonged to one Sheikh Kutubuddin, 
the ancestor of both the plaintiff and the 
defendants. Kutubuddin left three sons and 
one daughter, who upon his death succeeded 
to his 8-annas share of the property, 
eaoh of the sons taking 2 annas 6 gandas 
2 oowrie9 2 krants and the daughter 1 
anna. One of the sons, Kasim Ali, is 
the grandfather of the present plaintiff. 
Another of the sons, Zahur Hussain, is 
the grandfather of the defendant No. 1. 
The third son Atbar Ali transferred his 
share to his widow Bibi Rahiman by a 
biimokasa deed in the year 1812. The 
plaintiff’s case is that Bibi Rahiman 

acquired in addition to the share of her 
husband the 1-anna share of Bibi Bahorun, 
the daughter of Kutubuddin as well as 
the ‘2-annas 6-gandas odd share of Zahur 
Hussain by transfer from his son Bande 
Ali, the father of the defendant No. 1, 
that Kasim Ali’s share passed to 
Muhammad Haji and Muhammad Makbul, 
his two soni. the father and uncle of the 
plaintiff, and the latter having died his 
share as well as that of Muhammad Haji 
devolved upon him, the plaintiff, that 
Bibi Rahiman transferred the whole 
share which she had acquired from her 
husband, her sister-in-law Bibi Bahoran 
and Bande Ali, amounting to 5 annas 13 
gandas odd, to Mnhammad Haji and 
Muhammad Makbul, the father and nnole 
of the plaintiff, in the year 1855. The 
uncle died childless and consequently in 
dne coarse the whole 8-annas share 
originally held by Sheikh Katabaddin thus 
oams into the possession of the plaintiff 
on the death of his father Mohammad 
Haji. This S-annas share, which was P* r & 
of Touzi No. 1162 of the village ia question 
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was in the year 1863 formed into a 
separate patti bearing Touzi No. 10005. 
This partition was made at the instance 
of the plaintiff’s father Muhammad Haji, 
and the plaintiff’s oase is that his 
father and uncle remained in undisturbed 
possession of the whole property down to 
the year 1876. In that year the entire 
patti was brought to sale in execution of 
a deoree obtained by one Mathura Das 
against the plaintiff’s father and uncle 
and was purchased by one Nandan Lai. 
Before the sale objections were taken to 
the attachment of the property in the 
name of Bande Ali, claiming as proprietor 
of the 2-annas 6-gandas odd share whioh 
he had inherited from his father, and by 
two sisters of the plaintiff’s father under 
seotion 278 of th6 old Code of Civil 
Procedure. These objections were disallowed 
and two regular suits ware institute! on 
behalf of the respective objectors setting 
up a » claim to portions of the property. 
Notwithstanding these suits, however, the 
sale proceedings were continued and the 
property was sold and purchased by 
Nandan Lai. The decree-holder Mathura 
Das was originally the principal defendant 
in these suits, but after the sale the auotion- 
purchaser Nandan Lai was made the 
principal defendant. The judgment-debtors, 
the plaintiff’s father and unole, were also 
defendants in the suit. The suit brought 
in the name of Bande Ali was subsequently 
settled by the auotion purchaser con¬ 
fessing judgment in favour of the 
plaintiff Bande Ali and it was ordered that 
according to the confession of judgment by 
Nandan Lai, a deoree for declaration of 
title in favour of Bande Ali should be passed. 
The plaintiff’s oase with regard to this 
suit and the oiroumstanoes attending 
it is that it was in the 6rst instance 
an attempt instigated by his father and 
unole to endeavour to save their pro¬ 
perty from attachment by setting up Binde 
Ali as a claimant to the 2 annas 6 gandas 
odd share whioh still remained recorded in 
his name, that the auction-purchaser Nandan 
B*1 was under an obligation to the plaint¬ 
iff’s father who was a hakim and in the 
habit of attending Nandan Lai in that 
capacity, and that in order to discharge 
his obligation he consented to transfer the 
purchased property back to the plaintiff’s 


father bu 1 ; that instead of executing a 
kobalu in favour of the plaintiff’.! father 
for that purpose, he confessed judgment in 
the suits brought both by Bande Ali and 
the two sisters of the plaintiff’s father in 
respect of the shares claimed by them and 
with regard to the remaining shares he 
executed a kobalu in favour of one Akbar 
Ali, a friend of his, as benamidar for the 
plaintiff’s father. The object of this was 
according to the plaintiff’s case, that Muham¬ 
mad Haji the plaintiff’s father was desirous 
of keeping this particular property out 
of the hands of his creditors. The evidenoe 
shows, however, that there was in fact no 
fraud perpetrated on any of the creditors 
of Muhammad Haji as they were all paid 
off, and subsequently Akbar Ali transferred 
his share by a ladavi deed to the plaintiff 
in 1897 and about the same time the 
shares of the two aunts of the plaintiff 
ware also recorded in the name of the 
plaintiff’s wife. The share of Bande Ali, 
however, remained recorded in his own 
name, although it is the plaintiff’s oase 
that both he and his father before him 
were in sole possession and control of the 
property and that Bande Ali wa3 merely 
their benamidar , and it was not until the 
year 1914 when ill-feeling arose between 
the plaintiff and the defendants that the 
latter endeavoured to get possession of the 
share reoorded in their name by filing a 
petition for partition before the Collector. 
Hence the present suit olaimiug a declaration 
of the plaintiff’s title. 

Before the Subordinate Judge the main 
issues were, first, whether the 5 annas 13- 
gandas odd share transferred by Bibi 
Rahiman to the plaintiff’s father and 
unole in 1855 included the 2-annas 6- 
gandas odd share of Band9 Ali and, 
seoondly, whether the compromise in the 
suit of l»7o made between Nandan Lai 
and Bande Ali was really part aud parcel 
of a benami transaction wherein Bande 
Ali was acting merely as the bsnamidar 
of the plaintiff’s father. With regard to 
the first point there was no direct docu¬ 
mentary evidenoe showing a transfer of 
Bande Ali’s share to Bibi Rahiman before 
1855, and the only documentary evidenoe in 
support of this was a petition in 1861 whereby 
the plaintiff’s father applied for registration 
of his name in respect of the 5-annaj 
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1 S gandai odd share purchased from Bibi 
Rahiman, in which he recites that (his 
ooverei, in addition to the 2 anrns 6 
gindas odd whioh she received from her 
husband, the 2 annas 6gindas transfer re 1 
by Bande Ali as well as the 1-anna shire 
transferred to her by Bibi Babarnn. As 
the whole share of the family was an S- 
annas share aud as Bibi Rahiman admitted¬ 
ly acquired 3 annas 6 gandas odd from 
her husband and Bibi Biharnn, there was 
no other source from which she could have 
acquired the other 2 annas 6 g indis, oi J 
making uo the 5 annas 13 gandas , except 
from Bande Ali unless she acquired Kasim 
Ali s share, and there wai no evidence to 
show that Kasim Ali ever parted with 
his interest. On the other hand, the oral 
evidence went to show that Kasim All’s 
share descended by inheritance tj the 
plaintiff’s father and unole and ultimately 
to the plaintiff. The Subordinate .Judge 
found all issues in favour of the defendants 
and dismissed the suit. 

The District Judge took a different view 
of the faots and oamo to the conclusion 
that the plaintiff had made out his title 
to the whole 8 annas sham including that 
originally held by Bande Ali, and chat the 
transaction which took place at the da f e of 
the suit brought by Mathura Das in lSi6 was 
a benarni transaction in whioh Bande Ali 
merely represented the plaintiff’s father. 

It has been urged before os on behalf 
of the appellants that there is no real 
evidence io support these finding-.. It 
is contended that the reoitals in the 
petition of 1861, when the plaintiff’s father 
applied for registration of his name, are 
not admissible in evidence against Bande 
All aDd as no deed of transfer by Bande 
Ali to Bibi Rahiman has baen produced 
there is nothing from whioh it can be 
inferred that Bandi Ali ever did in fact 
part with his share. The plaintiff's cam 
was that the deed of transfer had baen 
lost but that nevertheless from all the 
circumstances of the case a legitimate 
inference might be drawn that his father 
had in fact acquired from Bibi Rahiman 
the share which originally belonged to 
Bande Ali and as the transfer of a 5-annas 
13 gandas odd share from Bibi Rahiman had 
undoubtedly been proved and as he acquired 
by inheritance the 2-aunas 6 gandas odd 


(I9i9 

share of his grandfather Kasim Ali, this 
accounted for the whole 8-annas share. 
Tr.e further faot that Muhammad Haji in 
18 »3 without any intervention on the part 
of Bande Ali had applied for and obtained a 
b ittvira rubikar whereby the whole 8 annas 
eharo was divided into a separate patti 
Ruoported this view. The learned District 
Judge did not oome to any definite finding 
on this part of the oa9o but base! his 
decision upon the fact that when Mithura 
Di3 obtained his deoree against the plaint¬ 
iff s father and unole in 1876 and got an 
attachment of the whole 8 annas share 
whioh was purchased by Nandan Lai, the 
arrangement then oome to whereby Nandan 
Lai confessed judgment in the suits brought 
against him was an arrangement whereby 
it was intended to transfer the property to 
the plaintiff’s father in the benami name of 
Bande Ali and others. 

It is unnecessary to deal in detail with 
the evidence relied upon in support of this 
conclusion. Them was undoubtedly evi¬ 
dence to support it to whioh the learned 
Judge refers. The only real attack made 
by the appellants against this part of the 
judgment was first that it was not com¬ 
petent to tho plaintiff to contend that 
Buu’e Ali was acting as his benainidar, as 
the plaintiff’s father admittedly lent him¬ 
self to (his transaction with a view to 
defeating his creditors, and secondly, that 
the deoree in the suit brought by Bande 
Ali against Nandan Lai and the plaintiff’s 
father and uncle in 1876 was res judicata 
and binding on all parties to that suit in¬ 
cluding the plaintiff’s predece 99 ors-in title. 

In support of the first contention the 
appellants rely upon tie case of Yaramati 
hruhnayya v. Chundru Fapayyi (l), where it 
was held under circumstances somewhat 
similar to the present that a plaintiff who 
had transferred his lied to another in order 
to defeat an attaohiDg creditor, the creditor 
subsequently consenting to a deoree uphold¬ 
ing the title of the transferee, wa9 not 
entitled to a declaration that his name 
should be retained on the register as owner 
when the transferee had applied to be 
registered in his place. The authority of 
this case ha9 been questioned and dissented 
from in the later case of Jadu Nath Poddar 

(1) 20 il f 326; 7 lad. Dec. (x. s.) 231. 
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V. Rup Lai Poddar (2), where Rampini 
and Mookerjee, JJ., held that where the 
mere intention to commit a fraud has not 
been oarried into effeot, a beneficial owner 
is entitled to sue for a declaration that a 
deed of transfer executed by him was 
merely a benami transaction. Although 
there has bsen some diversity of opinion 
upon the question, T think the decision in 
the later case expressed the true view. A 
transfer which is merely colourable and 
made with the intention of defrauding 
creditors oan always be set asile by the 
transferor at any time before the fraud 
has actually taken plaoe. But if the 
fraudulent intention has suooeeded, the 
Courts will not assist either party olairaing 
under such a transaction. In the present 
oase it is shown that nobody in faot was 
defrauded and that the creditors of the 
plaintiff’s father were all paid off. In 
my opinion the principle relied upon by the 
appellants on this part of the oase has no 
applioation to the present oiroumstamas. 

With regard to the second point the 
question whether Bande Ali was acting as 
benamidar for the plaintiff’s father was 
not raised or decided in that suit. The 
decree was merely passed in favour of the 
plaintiff upon the confession of judgment by 

Nandan Lai, the principal defendant. There 
Beems to be no reason why the present 
plaintiff should be estopped from contend¬ 
ing that Bande Ali was merely his ben ami- 
dar. In my opinion this appeal fails and 
must be dismissed with cost*. 

Appeal dismissed. 

(2) 33 0. 9G7; 4 0. L. J. 22; 10 C. W. N. 6*0. 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Second Civil. Appeals Nos. 45 to 43 op 

1919. 

June 24, 1919. 

Present: — Mr. Ashworth, A. J. C. 

Musanmat HAMID FATIMA —Plaintiff 

— Appellant in all 
verms 

BHOLA AND ANOTHER—DEFENDANTS- 

Respondents in No. 45. 

BAIJU and another—Defendants— 

Respondents in No 46. 

MADARl AND ANOIUEK — DEFENDANTS — 

Respondents in No. 47. 

NAN DA and others —Defendants — 
Respondents in No. 43. 

Custom, t'xtin juisl, in :nt of — Son-user, effect of— 
Wujib-ul-arz, entry in, whether bin liny on tenants. 

If a custom lias been in existence for a long series 
of years, it emuot be extinguished by non-uscr. 
T ie fact tint i& has not been exorcised for along 
period may be a reason for doubting its existence, 
but that fact cannot bo said to havo put an end 
to it [p. 870, col, I ] 

Although a tonant may be bound by an entry in 
the wnjib-nl-nrz which was made in his absence, such 
entry is not necessarily conclusive proof against the 
tenant [p. 8^0, col. I.] 

Appeals from the decree of the Subordi¬ 
nate Judge, Unao, dated the 23rd Novem¬ 
ber 1918, upholding those of the Muosif, 
North Unao, dated the 23rd March 1918. 

Pandit llirkaran Nath Misra, for the 
Appellant. 

Syoi Shahenshah Husain Rizvi , for the 
Respondents. 

JUDGMENT.—These are four oases in 
which the plaintiff claims a right to two 
arina3 a year ground rent from persons 
occupying plots in the abadi on the basis of 
a customary right. The Court of 6rst 
inManoe found that the plaintiff had not 
proved her title to the houses occupied by 
the defendants and secondly that she had 
not proved the alleged custom. It may 
be mentioned that the plaintiff attempted 
to prove the custom by an entry in the 
icajib ul arz made forty years ago and also 
by oral evidenoe. Thi 3 oral evidence, whioh 
was disbelieved by the learned Muusif, 
consisted inter alia of the evidenoe of 
Anlad Ali, a mortgagee from the plaintiff, 
who had been in possession from 1888 to 

1907. He stated that he had used the 
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alleged right of the Zemiodar to this ground 
rent to make the tenants work for him 
at a favourable rate and in oonsequenoe 
had not oolleoted the ground rent. The 
learned Subordina f e Judge of Urao in 
appeal, without going into the question of 
title, held that the oustom was not proved 
and that in any oase on the plaintiff’s 
own evidenoe, if the oustom had existed 
at the date of tb6 wajib-ul ar z, it had oeased 
to exist by discontinuance. This latter 
finding of the Subordinate Judge oannot be 
supported. Aulad Ali’s evidenoe, if believ¬ 
ed, proves the subsistence of the custom, 
inasmuoh as without the existence of 
that OQstom he could not have exacted 
labour from the tenants at a favourable 
rate The oustom was the lever for sooh 
exaotion. Apart from this if the oustom 
was in existence at the date of the wajib- 
ul-arz it could not be extinguished by non- 
user. What the Court was asked to hold 
was that in 1840 a usage having the force 
of law, that is to say a oustom, existed. 
The fact that an alleged custom has not 
been exeroised for a long period may 
be a reason for doubting the existence 
of the onstom, but the fact oannot be 
said to have put an end to the ou«tom. 
There is a difference bet ween a discontinuance 
of the right and a di-ocntinuancs of the use 
of the right. The lower Appellate Court was 
also wrong in law in stating that the tenants 
could not be bound by an entry in the 
wajib-ul-arz whioh was made in their 

absenoe. Settlement Officers were entitled 
to reoord ou9tom and it must be p*e umod 
tl at they took the proper means to ascer¬ 
tain the existence of any ousto n recorded 
by them. See Riasat Ali v. Gokul (1). 
This does not mean, however, that the 
wajib-ul arz was necessarily conclusive proof 
against the tenants. See the Privj Couno 1 
oase, Thakur Anant Singh v. Thakur Durga 
Singh (2). Whether, however, the icajibul- 
art alone was sufficient proof of custom is 
a question of fact. See Tilak Ram v. 
Sita Ram (3). The lower Court has stated 
that the wajib-ul-arz must have been recorded 

(1) Jwala Prasad’s Oudh Jiulings, Appendix 
Page 7. 

(2) 6 Ind. Cas. 787; 14 C. W. N. 770 (P. C.)- 7 A L 
J. 704; 32 A. 303; 12 C. L. J. 36; 12 Bom. L. R. 504-' 

8 M. L. T. 79; 20 M. L. J. 604; 13 0. C. 163- 37 I a 
191: (1910) M. W. N. 327. 

*3) 30 Ind. Cas 503; 2 O. L. J. 3S8. 


at the instance of the proprietors and 
consequently ought to be read with some 
reservation and hesitation where they 
reoorded a oustom against the interest of 
naya. The lower Appellate Court, amongst 
the other reasons given for dismissing the 
appeals, appears to me to have adopted 
this reason also. There is, therefore, in my 
opinion, a oonourrent finding of fact by 
both the Courts that the evidenoe of the 
wajib-ul-arz was not sufficient in this parti¬ 
cular oase to prove the oustom and in 
seoond appeal I hold that I am bound by this 
finding. See Basdeo Singh v. Ram Phal Singh 
(4). 

For the above reasons I dismiss these 
appeals with costs. 

Appeals dismissed. 

(4) 32 Ind. Cas. 749; 2 0. L. J. 607. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision Application No. 25 of 1916. 

July 25, 1918. 

Present :—Mr. Pratt, J. 0., and 
Mr. Fawcett, A. J. 0. 
BAHROOMAL KHUSHIRAM— Applicant 

vers us 

M A Z A R— Opponent. 

Contract Act (IX of 1872), s. 134— Principal and 
surety—Suit against surety xcithout impleading princi¬ 
pal, maintainability of—Civil Procedure Code I Act V 
of 1908), 0. XXIII, r. I — Withdrawal of suit as against 

one defendant, effect of. 

% 

A suit against a surety is maintainable, although 
no suit is instituted against the principal [p. 871, 
col. 1.] 

Where a plaintiff withdraws a suit against one of 
two defendants, and elects to proceed against the 
other, such withdrawal is not the withdrawal con¬ 
templated by Order XXIII, rule 1, Civil iProcedure 
Code. [p. 671, col. 1.] 

Revision application from the order of the 
Cantonment Small Cause Court Judge, 
Karaobi, 

Mr. Tahilram Maniram, for the Applicant. 

JUDGMENT. 

Pratt, J. C.—This is an application for 
revision of an order made by the Cantonment 
Small Cause Court Judge, Karachi, dismiss¬ 
ing the applicant’s suit against the opponent 
Mazar, 
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The applicant sued on a bond whioh wag 
executed by the defendant No. 1 Mubarak 
as principal and defendant No. 2 Mazar as 
surety. Tbe 1st defendant objected that 
the Court ooald not entertain the suit against 
him, because he resided beyond the local 
limits of its jurisdiction. The plaintiff then 
asked for leave under seotion 20 (6) of the 
Civil Procedure Code and on that leave being 
refused, the Court ordered that the plaint be 
returned f r presentation to the proper Coart. 
The plaintiff then applied to drop the 1st 
defendant from the suit and to continue the 
suit against Mazar the surety. This was 
allowed, but the Court then dismissed the suit 
against the surety, holding that plaintiff had 
withdrawn the suit against the principal debtor 
and that the surety was discharged under 
seotion 134, Indian Contract Act. 

No doubt, the order made by the Canton¬ 
ment Small Cause Court Judge on plaint¬ 
iff's applioati >n to drop the 1st defendant 
was that the plaintiff withdraws th9 suit 
against 1st defendant. Bat we do not 
think that it was a withdrawal under 
Order XXIII, rule 1, Civil Procedure Code, 
to whioh the consequence is attaohed that 
the plaintiff is precluded from instituting 
a fresh suit in respect of the same subjeot- 
matter. At the time when the Court made 
this order, there was no suit before the 
Court, for the Court had ordered that the 
plaint be returned. There ooald be no 
withdrawal of the suit, for the 6uit had not 
been entertained. The plaintiff’s application 
amounts, in our opinion, only to this, that 
he desired his plaint to be restored to file 
as a suit against defendant No. 2 alone and 
the order allowing him to do so does not, 
in any way, affeot his rights as against 
the principal debtor. The suit is main¬ 
tainable against the surety, although no 
suit has been filed against the principal. 
Sankana Kalnna v. Vim Pakshapa{ 1), and that 
is the position here. 

We accordingly reverse the deoree of the 
Cantonment Small Cause Court Judge and 
remand the suit for disposal on the 
merits. Costs to be costs in the cause. 

Decree reversed and suit remanded. 

(1) 7 B. 146; 7 Ind. Jur. 317; 4 Ind. Deo. (n. s.) 
99. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 955 

ok 1918. 

June 13, 1919.! 

Present: — Justice Sir Asutosh Chaudhuri, Kt. 
DOOD MEHAK BIBI and others — 
Plaintiffs—Appellants 
versus 

ASRUB ALl and others — Defendants 
and A FT ABU I) DIN — Pro forma 
Defendant — Respondents. 

Muhammadan Law —Minor — Guardian, do facto, of 
person and property of minor, powers of—Alienation by 
do facto guardian of minor's property, validity oj — 
Ejectment, suit for, by purchaser , maintainability oj , 

Under the Muhammadan Law a person who has 
charge of the person and property of a minor 
without being his legal guardian and who may be 
called a de facto guardian, has no power to convoy to 
another any right or interest in immoveable property 
belonging to the minor which the transferee can 
enforce against the minor; nor can such transferee, 
if let into possession of property under such un¬ 
authorized transfer, resist an action in ejectment 
on behalf of the minor as a trespasser. It follows, 
therefore, that, being himsolf without title, such 
person cannot seek to recover property purchased 
by him from the de facto guardian in possession of 
another equally without title, [p 873, col. 1.] 

hnamban li v. Mutsaddi, 47 Ind. Cas. 513; 23 0. W. 
N. 50; 35 M. L. J. 422; 10 A. L. J. 800; 24 M. L. T. 
330; 28 C. L. J. 400; 5 P. L W. 276; 20 Bom. L. R. 
1022; 45 I. A. 73; 45 C. 878; (1919) M. W. N. 91; 

9 L W. 518 (P. C.) and Hyderman Kutti v. Syed Ali, 
15 Ind. Cas. 576; 37 M. 514; 12 M. L. T. 117; (1912; 
M. W. N. 889; 23 M. L. J. 244, relied on. 

Appeal against the deoree of the Sub¬ 
ordinate Judge, 3rd Court, Tipperah, dated 
the 6th February 1918, reversing that 
of the Munsif, 1st Court, Comilla, dated 
the 6th February 1917. 

FACTS appear from the judgment. 

Babu Upendra Kumar Roy , for the Appel¬ 
lants, submitted that the plaintiffs were 
entitled to reoover possession of the 8-annas 
share in the disputed property. No doubt 
Aftabuddin was the de facto guardian of 
the minors, but sale by Aftabuddin on 
behalf of the minors would not be 
binding on the minors and ooald not affeot 
their interests in the property, because under 
the Muhammadan Law a de facto guardian 
as suoh ooald not alienate aoy interest in 
the minor’s property, and if any suoh 
transfer were made it would be void. 

Imambandi v. Mutsoddi (1) referred to. 

(1) 47 Ind. Cas. 513; 23 C. W. N. 50; 35 M. L. J. 
422; 1G A. L. J. 800; 24 M. L. T. 330; 28 C T>. J. 409; 
oP L. W. 276: 20 Bom. L. It. 1022: 45 1. A. 73 
(P.'C.); 45 C. 878; (1919) M. VV. N. 91; 9 L. W. 618, 
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lb 0 sal 0 by the de facto guardian oould 
not bind the minor under any circumstances 
Hyderman Kutli v. Sped Ali {2) referred 
to. The rulings relied on by the lower 
Appellate Court, namely, the oases of Ram 
C haran Sanyal v. Anukul Chan Ira Acharya 
CO and Hasan Ali v. M?hdi Husain (4), have 
been considered by their Lordships of the 
Judicial Committee in the oase of 
Imambandi v. Mutsaddi (l). So far as the 
widow’s share was concerned, it has not 
been transferred at all. The question of 
acquiescence or ratification by the minora 
after they attained majority did not and 
could not arise under the oiroumstances 
cf the oase. The shares of the plaintiffs 
ocnld not be affeoted by the transfer 
made by Aftabuddin. 

Babu Birendra Chandra Has, for the Re¬ 
spondents, urged that the lower Appellate 
Court had rightly held that the alienation 
made by Aftabuddin for legal necessity 
and for the benefit of the minors was 
binding on the minorp. The Privy Ccunoil 
case in Imamhmdi v . Mutsaddi (1) was 
distinguishable, because the questions of 
legal necessity and benefit to the minors 
f ., nofc ar,ee ,n lhat c ^e. The deoision 

a i^ CUrt fcelow was n ’« hf ’ beoause 
the finding was that the transfer bad 

been made to meet unavoidable family 

necessities. So far as (he widow’s share 

was concerned, she acquiesced in the transfer 

and so oonld not avoid the alienation. 

-Lastly, what was sold by Aftabuddin was 

sold by him on his own behalf and not 

on behalf of the plaintiffs and eo the 

?rr I T JJ Wtre B&t affeot6d b y tke sale. 
Aftabuddin was competent to transfer the 

specific portion of the property 0 f which 
he vi as in possession. 

Babu Uptndra Kumar Boy briefly renlifd 

JUDGMENT.-U is admitted Dn bcth 

sides that the property in this suit be- 
aTI tW , 0 l 3rolhcrp ’ Gobardi and 

Aftabuddin, and that on the death of the 
former which took place fourteen years 

,r TV <he p,ainfciffs - lived with 
Aftabuddin. They were minors at the time 

excepting plaintiff No. ], who is the 


(2) 15 Ind. Cas. 676; 37 M. 514; 12 M L T is- 
(1P12) M. W N. b&9; 23 M. L. J. 244 l4<; 

13) li C. W. N. ICO; 34 C. 65; 4 C. L. J £78 
(4) 1 A. 633; 1 Iud. Dec. (n. s.) 368. 


widow of Gobardi. After his brother’s 
death Aftabuddin sold the land in question 
which is 2| kar.is out of J2 kanis of 
their ijmali f.ote to the principal defend- 
ants by a kobala (Exhibit A) dated the 
<Ah balgcoD 1311. The sale purports to 
be on Aftabuddin’s own behalf upon the 
allegation that the land belonged to him. 
The reason for the sale is stated to have 

been to pay off certain creditors ard the 
landlord’s dues. 

The plaintiffs sought a declaration of 
title and recovery of possession with re¬ 
gard to 8 annas of the land in dispute. 

A oase was set up on behalf of the rnr- 
ohaser from Aftabuddin that although 
the sale purported to be a sale 0 f 
Aftabuddin’s own land, yet as the sale 
took place and the infants benefited hy 
the sale, it ought to be hold that the 
plaintiffs, although then minors, were bound 
by the sale. So far as the widow is 

concerned, defence was taken that although 

the sale did not purport to be on her 

behalf, jet she ought to be held to be 

bound cn the ground that she had acquiesced 

in the sole and had taken no steps to 

set it aside. A further ground was taken 

that after the sale Aftabuddin relirquished 

the. land and, therefore, inasmuch as the 

plaintiffs had not paid rent after such 

lelir quishment, it ought to he considered 

that their tenonoy was at an end and 

they were net entitled to maintain a suit 
in ejeotment. 

As regards the first point the learned 
Subordinate Judge in appeal held that 
the Privy Council ruling in Mata Bin v. 
Ahmad Ali (5) left the question oper, 
whether a sale by a de facto guardian, if 
shown to be for the benefit of the infants, 
was void or voidable. He followed tee 
rulirg ;n Ram Charan Sanyal v. Anukul 
Chandra Achatya (3) and Hasan Ali v. 

Mehni Husain (h) that such a sale bound 
the minors under the Muhammadan Law. 

The matter, however, has teen pnt at rest by 
the case of Jmam.bandi v. Mutsaddi (1). Their 
Lordships said that there wa 9 a oorfl.ot 
cf opinion in the different H'gh Courts 
with regard to the matter, one set of 

(5) J3 Ind. Cas. 976: 16 C. W. X. 338: 34 A. 213; 

23 M. L. J 6. li M. L. T. 145; .1912) M. W. X i> 3. 9 
A. L. J. 215; 15 C. L. J. 270; 14 Bom. L. R. 192; 15 
0. C. 49; 39 I. A. 49 (P. C.). 
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deoisioDft purported to give suoh dealings 
a qualified foroe the other declared them 
wholly void and ineffective. In the former 
class of oases the main test for deter¬ 
mining the validity of the particular 
transaction had been the benefit resulting 
from it to the minor, in the latter the 
admitted absence of authority or power 
on the part of the guardian to alienate 
or to encumber the minor’s property. They 
say, the time has now come to lay down 
a definite rule, if possible. They then 
refer to the deoision of the Calcutta High 
Court and say that in sustaining trans¬ 
actions entered into by de facto guardians 
this Court has proceeded mainly on con¬ 
siderations of necessity for and benefit to 
the infant. The other High Courts, general¬ 
ly speaking, have out the Gordian knot 
by holding that all suoh dealings with 
a minor’s property were void. They then 
discuss the Madras High Court oaee, 
Hyderman Kutti v. Syed Ali ( 2 ), and hold 
that, under the Muhammadan Law, a per¬ 
son who has oharge of the person and 
property of a minor without being his 
legal guardian and who may, therefore, 
be conveniently oalled a de facto guardian, 
has no power to convey to another any 
right or interest in immoveable property 
which the transferee can enforce against 
the infant; nor can suoh transferee, if 
let into possession of property under 
such unauthorised transfer, resist an action 
in ejeotment on behalf of the infant as 
a trespasser. It follows that, beiDg himself 
without title, he cannot seek to recover 
property in the possession of another 
equally without title. I think that that 
finally disposes of the first point. 

The next point is about the widow. The 
lobala did not purport to eell her share. 
There is no defence that Aftabuddin claimed 
any authority on her behalf to sell her 
share or that he could in aDy manner 
whatever give any title to the purchaser 
so far as her share was concerned. The 
suggestion of acquiescence, so far as the 
lady ia concerned, is absolutely of no value. 
The relinquishment, if any, was by Aftabud- 
diD. He purported to deal with his own 
land and suoh relinquishment oannot pos¬ 
sibly bind the infants or the widow. The 
learned Subordinate Judge has dealt with 
this point on the ground of acquiesoenoe 


or ratification so far as the plaintiff No. 
2, the minor son of Gobardi who has now 
attained majority, is oonoernsd. There is 
no question of ratification that, arises in this 
oase so far as he is concerned. \Y r e do not 
think it can be said that there has been 
any effective relinquishment so far as the 
plaintiffs are concerned. 

The last point which has been urged is that 
the entire jote being 12 kanie , the plaintiffs 
are only entitled to l/6th. They may have 
1/dth out of the remainder of the land; and as 
Aftabuddin purported to deal with his own 
land the plaintiffs had no cause of aotion. 
That overlooks the faot that the defendant 
purchaser himself based his case alleging 
that Aftabuddin dealt with the land which 
belonged to himself and his brother Gobardi 
and that by suoh sale the shares of 
Gobardi’s heirs had been affected. It is 
undivided land and the plaintiffs are entitled 
to the declaration and relief that they pray 
for. It will still be open to the purchaser 
to get his remedies as against Aftabuddin 
for the quantity of land which has now 
been declared to belong to the plaintiffs. 

The appeal is decreed. The deoree of 
the lower Appellate Court is 6et aside and 
that of the Munsif restored with costs of 
this Court and of the lower Appellate Court. 

Appeal decreed. 


PATNA HIGH COURT. 

Second Civil Appeal No. 681 of 1918. 

August 13, 1919. 

Present: — Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Foster, 

Sheikh MUHAMMAD KABIR and another 
— Plaintiffs—Appe< lants 

versus 

SHAHDEO SUKUL and others— 
Defendants — Respondents. 

Transfer of Property Act (IV of 18S2), .•?. 53— 
Transfer pendente lito, validity of—Delaying or 
defeating creditors — Intention. 

There is nothing in section 53 of the Transfer 
of Property Act or in any other provision of the 
law to prevent a defendant in a suit from trans¬ 
ferring either for consideration or voluntarily his 
property to another, unless the effect is shown to be 
that his creditors aro defeated or delayed. Such a 
transfer made during the pendency of a suit, when 
obviously the defendant was in possession of ample 
funds with which to pay off his creditors, is not a 
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fraudulent transaction nor a transaction entered into 
with the object of defeating his creditors, i d 874 
col. 2; p. 87^, col 1.] ' 

Seoond appeal from a deoision of the 
District Judge, Saran. 

Messrs. Rajendra Prasad and S. Saran , 
for the Appellants. * 

JUDGMENT. 

Miller, C. J.— In my opinion this appeal 
must be allowed. The plaintiffs brought 
this suit to have it deolared that the de¬ 
fendants Nos. 4 to 11, against whom the de¬ 
fendants Nos. -1 to 3 had obtained a money 
deoree, had no right, title or interest in 
oertain property which was attaohed by the 
defendants Ncs. 1 to 3 as deoree-holders 
in execution of that decree. The faots of 
the case are shortly these, that the de- 
fendant No. 11, who was one of the judgment- 
debtors in the suit brought by the defendants 
Nos. 1 to 3, owned oertain properties and 
amongst others the property in suit in this 
case. After the suit was instituted whioh 
was in September 1911 but before any deoree 
had been made in that suit, the defendant 
No. 11, an old lady and grandmother of 
the plaintiffs, exeouted a deed of gift in 
favour of the plaintiffs, in respect to the 
property now in suit, it is not suggested 
that the defendant No. 11 was in straitened 
oiroumstaLoes or that she was not able either 
at that time or at any time subsequently 
to pay off suoh creditors as she may have 
had, including the defendants Nos. 1 to 3. 
AooordiDg to the findings of the Subordinate 
Judge it appears that in addition to the 
property in question she had a 5 annas 4-pies 
share iD village Narainpur, a zarpeshgi right 
in village Fanusra, various sale certificates 
sbowmg her right to certain kasht lands 
and deorees standing in her name, and it 
does not appear that there is a wor d 

of evidence throughout the oase to 
show that she was in any way unable to 
meet all her liabilities at the date 

when this deoree was passed and when 

the property in question waB attaohed, or 
at the time when she transferred the pro- 
perty by deed of gift to the plaintiffs in 
the year 1912. In these circumstances the 
learned Subordinate Judge oame to the 
oonolusion that in the piesent suit the 
plaintiffs had made out their oase and were 

is another 

piatter which 1 ought also to mention and 
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that is this, that cut of the total decretal 
amount of Rs. 1,092 the defendants Noe. 1 
to 3 had already realised a sum of Rs. 768, 
leaving a balanoe of something less than one 
third of the total deoretal amount still due. 

When the matter oame before the District 
Judge, he seems to have thought that the 
fact that the defendant No. 11 had plenty 
of other property out of which her creditors 
could be satisfied, was not a material matter 
to be taken into consideration in arriving at 
a oonolusion as to whether the transfer was 
in fact one made with intent to delay or 
defeat creditors. He says that beoause the 
Subordinate Judge had based his decision 
upon a consideration of this question, he 
had entirely missed the whole point of the 
oase and that the Judge of the trial Court 
had omitted to consider what the learned 
District Judge said were the relevant dates 
in the oase and that once you oonsider 
the relevant dates, it must at once in his 
opinion put the plaintiffs out of Court. Then 
he gives the dates whioh he oonsiders relevant 
in this oase. They are (hese, the suit 
out . of whioh the deoree arose was 
instituted on the 20th September 1911, that 
is the suit by the defendants Nos. 1 to 3 
against the remaining defendants. The de¬ 
fendant No. 11 filed her written statement 
on the 8th March 1912. The judgment was 
delivered on the 30th July 1912, the deoree 
was made on the 31st July and the deed of 
gift is dated the 9th May 1912, that is 
after the filing of the written statement 
and before delivery of judgment. The 
Judge says when we oonsider these faots 
and also the fact that the father of the 
donees signed the written statement for the 
lady, it is impossible to hold that the deed 
was bona fide. He added: “No Court ooold 
look at a deed exeouted in suoh circumstances, 
and I am surprised to find an experienced 
Judicial Officer doing so.” 

It is difficult to see how the learned 
Distriot Judge could possibly have come to 
the oonolusion that this transfer in the cir¬ 
cumstances of this oase, where the lady was 
obviously in possession of ample funds cut 
of whioh to pay off her creditors, must be 
taken to have been a fraudulent transac¬ 
tion or a transaction entered into with the 
objeot of defeating her creditors, merely 
because it took place at a date when a.suit 
was pending against her. There ip absolute* 
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ly nothing in the provisions of seotion 53 
of the Transfer of Property Aofc, nor indeed 
in any other Sfcatnte or law that I am aware 
of, whioh prevents a defendant in a suit 
from transferring either for consideration 
or voluntarily his property to another, unless 
the effeot is shown to be that the creditors 
are defeated or delayed. The only evidence 
upon which the learned Judge has oome to 
the conclusion that this is a transfer in order 
to defeat creditors is the fact that the tran.-fer 
took place when a sait unconnected with the 
transferred property was pending, and it 
almost looks as if the learned Judge in 
considering the effeot of seotion 53 of the 
Transfer of Property Act, if indeed he did 
consider it, was mixing it up in his own 
mind with the preceding seotion, viz., seotion 
52, but however that may be, it is quite 
dear that he based his decision upon evidence 
whioh was dearly no ground for arriving 
at the conclusion to whioh he came. He 
even goes to the length of saying that it 
makes no difference that the lady may 
have had other property. To my mind it 
makes all the difference in the world be¬ 
cause if it is shown that the defendant in 
suit is well off, that is a very material 
oiroumstance in considering whether the 
transfer was governed by seotion 53. In 
the present oase there is dearly no evidence 
at all to support the conclusion arrived at 
by the Distriot Judge and, in my opinion, 
this appeal must be allowed, the deoree of the 
Distriot Judge must be set aside, and that of 
the Subordinate Judge restored. The re¬ 
spondents have not appeared and the 
appeal is, therefore, allowed without oosts. 

Poster, J —I agree. 

Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 75 ok 1918. 

April 7, 1919. 

Present: —Pandit Kanbaiya Lai, A. J. C. 
Thakur SHE© GANGA BAKHSH SINGH 

AND ANOTHER —PLAl 'TIFFS — APPELLANTS 

r ert us 

RANJIT SiNGH t nd others —Plaintiffs, 
SHEORAJ KUNWaRano others — 

D. FENDAhTi—RESPONDS ITS. 

Limitation Act (IX of 1903), Sch. I, Art. 144- 


Mortgage — Co-moi tgagor redeeming entire mortgage — 
Possession, suit for, by other co-mortgagors — Limitation. 

Where one of several co-mortgagora redeems the 
entire mortgage and obtains possession of the mort¬ 
gaged property, Article 144 of Schedule I to the 
Limitation Act applies to suits by the other co- 
mortgagors for recovery of possession of their shares 
from him. [p. 877, col. 2.] 

Ashfaq Ahmad v. Wazir Ali, 14 A. 1 (F. B.>; A. 
W. N. (1831) 211; 11 A. 423; 7 lud. Dec. (n. s.) 373, 
Khiali Ram v. Taik Ram, 36 Ind. Cas. 452; 38 A. 540; 
14 A. L. J. 834, and U'azir Ali v. Ali Islam, 47 Ind. 
Cas. S33; 40 A. 683; 16 A. L. J. 740, doubted. 

Appeal from the deoree of the Distriot 
Judge, Sitapur,dated the 26th November 1917, 
upholding that of the Subordinate Judge, 
Sitapur, dated the 2nd April 1917. 

Mr. St. Qenrtfe Jackson, for the Appellants. 

Mr. Satyinand Roy, for Respondents 
Nos. 1 to 3. 

Babu BUheshwir Nath Srivastava, for 
Respondent No. 5 

Mr. A. P. Sen and Babu Ohottey Lai, for 
Respondent No. 6. 

JUDGMENT.—This appeal arises out of a 
suit for redemption. It appears that Jas- 
karan Singh was the Talukdarof Bajehra and 
owned among other villages the three villages 
now in suit. He had two brothers, Bal- 
bhaddar Singh and Ratan Singh, who were 
living jointly with him, but the Kabuliyat of 
the Taluqa stood in the name of Jaskaran 
Singb. 

Jaskaran Singh was killed in 1S38 A. D. 
He left a widow, Musammat Gulab Knar, and 
a daughter by her, Musammat Fateh Kuar, 
who was married to Bisheshar Bakhsh Singh. 
After the death of Jaskaran Singh, Balbhad- 
har Singh held the estate up to 1256 Fasli. 
In that year there was some arrangement by 
which Musammat Gulab Kuar was put in 
possession of fifteen villages including the three 
villages now in suit and Ratan Singh was put 
in possession of fifteen other villages, while the 
remainder remained in the possession of Bal- 
bhaddar Singh (Exhibit 2). On the 5th 
Zilhijja 1262 Fasli, corresponding with the 
19th August 1855 A. D„ Gulab Kuar, Sheo- 
dan Singh (son of Balbhaddar Singh) and 
Ratan Singh jointly exeouted a mortgage- 
doed of the three villages now in suit along 
with fiv • other villages in favour of Guman 
Singb for Rs. 2,401. The property mort¬ 
gaged was the right, title and interest of 
Musammat Galab Kuar alone in the said 
villages. Sieodan Singh appears to hayg 
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signed the mortgage deed on bshalf of his 
f d r.er, Balbhaddar Singh, who was then in 
confinement lor non-payment of revenue. 
Pvatan Singh affixed his own seal. None of 
the villages assigned to Balbhaddar Singh 
or Ratan Singh was included in the morfc- 
gage. No effort appears to have been made 
by G.iman Singh to obtain possession under 
the mortgage till 1853, when he filed a suit 
for possession of the village Sheorakhi not 
now in suit, alleging that by virtue of a oora- 
promise tiled at the time or the summary 
settlement he was entitled to proprietary 
possession of that village in full satisfaction 
of his mortgagee rights in that and other 
villages. Daring the pendenoy of that suit 
Musammat Gulab Knar sold her rights in the 
three villages now in dispute to her son in* 
law Bisheshar Bakhsh Singh. The Settle, 
rnent Officer upheld the right of Guman 
Singh to obtain possession of the village 
Sheorakhi, but on appeal the Financial Com- 
missioner set aside that decision and allowed 
G jman Singh a deoree for possession as 
mortgagee of the eight villages mortgaged 
with him. 

Before Guman Singh could, however, ob- 
tain possession of the mortgaged property, 
Musammat Gulab Kuar tiled a suit for 
redemption of the mortgage which was com- 
promised on the 4th Ootober 1866; the effect 
of the compromise being that Guman Singh 
was granted the village Sheorakhi in pro- 
prietary right in consideration of his sur- 
rendering his mortgagee rights in the other 
villages mortgaged and Musammat Gulab 
Kuar was allowed to retain possession over 
the latter. Two days later Musammat Gulab 
Kuar died. Her son in-law Bisheshar 
Bakhsh Singh had died in the previous year. 
The villages in dispute remained in possession 
of Musammat Fateh Kuar after the death of 
her mother. 

In 1S57 Balbhaddar Singh sued Musammat 
Fateh Kuar for possession of the villages 
now in suit along with some other villages, 
claiming the same as the reversionary heir of 
Jaskaran Singh. He excluded from the 
olaim the village Sheorakhi which had al- 
ready been given to Guman Singh in satis- 
faction of his mortgage. On the death of 
Balbhaddar Singh, Ratan Singh continued 
the suit but he was unsuccessful, the decision 
beipg that the villages claimed had been 
validly sold by Musammat Gulab Kuar to 


Bisheshar Bakhsh Singh and that Musammat 
r ateh Kuar was entitled to held possession of 
the said villages as the heir of Bisheshar 
Bakhsh Singh in her own right (Exhibit 
P-i5). From Musammat Fateh Kuar the 
villages in dispute passed by virtue of a gift 
to her step daughter, Musammat Muna Kuar, 

who was succeeded by her husband! 
Gandharap Singh. 

\r ISSi Uman Prasad sued Gandharap 
, ID . . for Passion of the said villages, 
claiming that he was entitled to succeed to 
the property left by Bisheshar Bakhsh Singh 
on the death of Musammat Fateh Kuar, inas- 
much as Musammat Muna Kuar was exclud¬ 
ed by custom and Musammat Feteh Kuar had 
no right to make a gift in her favour. That 
suit was decreed by their Lordships of the 
Pnvy Council in Uman L’arshad v. Gaud harp 

\ lngh (!)• villages in dispute have 

since then been in the possession of Uman 
Prasad and after him in that of his sons, 
Gajadhar Bakhsh Singh and Ganesh Bakhsh 

Singh, now represented by defendants Nos. 

4 to 7. 

j ~ . *nfs are the legal re¬ 

presentatives of Sbeodan Singh and Ratan 

Singh Their contention is that Musammat 
Gulab Kuar had no right to sell the villages 
in dispute to Bisheshar Bakhsh Singh and 
the plaintiffs-appellants are entitled to the 
possession of the said villages on payment of 
the money due on the mortgage of the 19th 
August 1 “55, whioh Musammat Gulab Kuar 
redeemed by transferring one of the villages 
mortgaged to the mortgagee in proprietary 
right in consideration of bis surrendering bis 
mortgagee rights in the other villages mort¬ 
gaged. Ihe Courts below dismissed the 
olaim. 

The first question for consideration is 
whether Musammat Gulab Kuar had any pro¬ 
prietary right in the villages in question 
whioh she could have sold to Bisheshar 
Bakhsh Singh. The deoree of c ; ie Settle¬ 
ment Officer dated the 31st August 1866 
(Exhibit F-9) is conclusive on (he point. 

It was upheld on appeal (Exhibit F 12). 

By virtue of that deoree Musammat Gulab 
Kuar and her heirs were awarded abaolate 
proprietary rights in the villages in sait 
and other villages. Balbhaddar Singh wa3 


(0 15 0. 20 (P. C.) ; 14 T. A. 127; 11 Ind. Jar. 474? 
bar. P. C. J 71; Raliquo A Jackson’s P. C. No. 98; 7 
iud. Dec. (n. s.) 599. 
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a party to that decree and he and his 
successors-in-interest are bound by it. The 
attempt made by Balbhaddar Singh on the 
death of Musammat Gulab Kuar to obtain 
possession of the said villages as the 
reversionary heir of Jaskaran Singh, the 
husband of Musammat Gulab Kuar, in 1S67 
(Exhibit F 13) wa9 equally unsuccessful, 
the finding in that suit, which was continued 
after the death of Balbhaddar Singh by 
his brother, Ratan Singh, having been 
that Musammat Gulab Kuar held an 
absolute right whioh she could have sold 
to Bisheshar Bakhsh Singh (Exhibit F-15). 
In i904 there was another litigation arising 
out of a olaim made by the descendants 
of Balbhaddar Singh for pos ession of some 
of the villages in dispute against Gajadhar 
Bakhsh and Ganesh Baksh, the sons of 
Uman Prasad. That suit was dismissed 
on the ground that Musummat Fateh Kuar 
was exoluded from inheritance by a tribal 
custom and that the olaim was barred by 
limitation. There was a further finding 
that the mental unsoundness of Sheodan 
Singh, son of Balbhaddar Singh, was not 
shown to have continued till his death 
in 1889 and the olaim was in that view 
of the oase too barred by time (Exhibits 
JT-31 to F-33). In face of those judgments 
it cannot be said that the plaintiffs have 
any subsisting title left to the property 
whioh Musammat Gulab Kuar redeemed in 
her own right. 

The next question is whether as a 
representative in-interest of the other oo- 
mortgagors they have a right to redeem 
the property from the bands of the 
Buooessors in interest of Musammat Gulab 
Kuar. It appears from the mortgage deed 
that no portion of the mortgaged property 
belonged to Sheodan Singh and Ratan Singh, 
the co-mortgagors of Musammat Gulab Kuar. 
The property mortgaged belonged solely to 
the latter. Sheodan Singh and Ratan Singh 
were probably joined as co mortgagors in 
order to protect the rights of the rnort* 
gagee from any possible olaim by them 
to the property mortgaged by Musammat 
Gulab Kuar. On Musammat Gulab Kuar 
redeeming the mortgage of the villages in 
question by transferring the village Sheo- 
rakhi to .Goman Singh in lieu of the 
mortgage money in absolute right, the mort- 
gage became extinguished; and if Sheodan 


Singh and Ritan Singh or their legal re¬ 
presentatives had any right in the pro’peiiy 
after ifci redemption by Musammat Gulab 
Kuar, the adverse possession held by 
Musammat Gulab Kuar and her suooes.sors- 
in-interest has lasted long enough to 
extinguish that right, which is no longer 
enforceable. In Makhdum Khan v. Musim- 
mat Jadi (2) whioh has been followed in 
Muhammad Taqi v. Muhammad 1> i<j lr 

(3) , it was held that when one of several 
co mortgagors redeemed the entire mortgage 
and obtained possession of the mortgaged 
property, Article 144 of the Indian Limi¬ 
tation Aot (IX of 19J8) applied to .suits 
by the other co-mortgagors for the recovery 
of pos-ession of their shares from him. Lire 
same view was taken in Sambu v. Xama 

(4) . The decisions in Moidin v. O Ahu manga uni 
(o> and Ramchandra Yashvant Sirpotdar v. 
Sadashiv Abaji Sirpotdar (G) recognise that 
an adverse title oan be se; up by the redeem¬ 
ing co-mortgagor under certain circumstances. 
A different view was taken in Ashfuq Ahma l v. 
Wazir Ali (7), Khialt Ram v. Ta k Ram (.p) 
and 1 Vazir Ali v Ali Islam (9). Li a t it may be 
doubted whether a charge, such as isoreatei 
by section 95 of the Transfer of Property Aot, 
oan remain alive after twelve years so as 
to stop the acquisition of an adverse title, 
and whether Artiole ••S of the Indian 
Limitation Act oan be applied to the 
redemption of such a oharge as against a 
co mortgagor. 

The oiroura9tauo6S proved in this oase 
moreover preclude the idea that SieoJan 
Singh and Ratan Singh, through whom the 
plaintiffs olaim to have derived their title, 
had an interest in the mortgaged property 
and if they have no interest, there is no¬ 
thing whioh the plaintiffs can redeem from 
the successors in-interest of Musammat 
Gulab Kuar. They have no right to claim 
through Musammat Gulab Kuar or her 
husband. 

The appeal is, therefore, dismissed with 
costs. 

Appeal dismissed. 

(2) 9 0. C. 91. 

(3) 20 Ind. Cas. 580; 16 0. C. 163. 

(4) 12 Ind. Cas. 362; 35 U. 418; i3 Bom. L. R. 867, 

(5) 11 M. 416; 4 Ind. Dec. (s. s.) 291. 

(6) 11 B. 422; G Ind. Dec. »N.s.) 276. 

(7) 14 A 1 (F. Bj; A W. N. (1891)211; 11 A. 
423; 7 Ind. Dec. (n. s.) 373. 

( 81 36 Ind. Cas. 452; 3S A. 540; 14 A. L. J. 83 4. 

(9) 47 Ind. Cas. 833; 40 A. 083; 10 A, L. J. 740, 
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LOUIS DREYFUS & CD. V. FIRM OF GHAN DAMAL 

SIND JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 40 of 1915. 

September 27, 1918. 

Present:— Mr. Pratt, J. C., and Mr. Fawcett, 

A. J. C. 

Messrs. LOUIS DREVFUS and Co.— 

Appellants 

versus 

Firm of GHANDAMAL and Co.— 

Kespondents. 

Tort—Conversion of goods—Damages, assessment of 
—Admission by Pleader, whether binding on client. 

In an action for conversion the Court, in assessing 
the damages, is not limited to the value of the 
property at the time of conversion, but may lind as 
damages the value at a subsequent time, even up 
to the date of trial, aod in assessing damages it 

may take mto account the conduct of the defendant. 
Lp. a78, col. 2.J 

An erroneous admission on a point of law made by 
the Pieader of a party prior to the filing of a suit is 
not binding on that party, [p. 878, col. 2; p. 879, col. l.j 

Appeal from the deoision of the Additional 
Judicial Commieftioiier, Sind. 

Mr. Qulabrai Nihalchand, for the Appel- 
lants. 

Bhojrai, for the Respondents. 

JUDGMENT.—It has been held by the 
lower Coart that appellants, Messrs. Loois 
Dreyfus & Co., misappropriated a large 
quantity of wheat belonging to the respond¬ 
ents, in spite of the fact of their having 
previously rejected the goods and canoelled 
the oontraot under which they were 
tendered; also that this was done without 
justification, in order to benefit by a 
sensational rise in the market after the 
war started in August 1914. Appellants’ 
Fleader has not questioned these findings 
before us, but has confined himself to 
contending that the damages awarded 
should be reduced. The prioe of wheat 
rose from rate of Ks. 31-6 U on 4th August 
1914 to one of Ra. 49 9-0 on th e 7 t h 
February 1915. On the 28th August, the 
actual date of oonversion.it was Rs 33-12-0. 
On the 17th December, after which date 
the goods were shipped to England by 
appellants, it was Rs. 42. Respondents 
claimed damages at the latter rate The 
learned Additional Judicial Commissioner 
awarded Rs. 4,500 as damages, which sum 
works out to a rate of about Rs. 40. Ap¬ 
pellants’ Pleader contends that the rate 
should be reduced to one of Rs 39 n 
which was that of the date of oontr Jon 
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& co. 

If the damages were for breach of oontraot, 
then no doubt his contention would be 
oorreot, for the measure of damages in 
suoh a oase is the difference between 
the oontraot prioe and the market 
prioe at the date of the breach, and is 
unaffected by a subsequent rise in prices, 
see Jamal v. Moolla Dawood , Sons Co. (1). 
But this is an aotion in tort for conver¬ 
sion, and in suoh a oase, aooording to the 
reoognised law in England, the Court or 
Jury, in assessing the damages, is not limit¬ 
ed to the value of the property at the 
time of conversion, but may find as 
damages tbe value at a subsequent time, even 
np to the date of trial, see Halsbury’s 
Laws of England, Volume X, Artiole 633 at 
p lire 341, and Volume XXVII, Artiole 1602at 
pa^e 90r'; Mayneon Damages,9th Edition, page 
410; Addieon on Torts, 7th Elition, page 511. 
There is also a further difference between the 
two oases. In actions of contract, as a 
rule, the motives or oonduot of the defend¬ 
ant are not to be taken into account in 
assessing damages whereas in actions of 
tort which affect property, the oonduot of 
the defendant may be so taken into account 
(Halsbury’s Laws of England, Volume X, 
Articles 593 and 5d8 at page3 323, 325). 

On both these grounds we think there 
is no suffijient reason for an interference 
with the damages actually awarded. There 
is also, as pointed out in the judgment 
of the Court below, reason to believe that 
appellants actually realised more than the 
amount for whioh they have been made 
liable; aod if the sale price had been dis¬ 
closed, the Court might have held this to 
be a proper measure of damages, ef. Bansi • 
dhar v. Sant Lai (2). 

It is true that on the 31st August 1914 
respondents’ Pleaders wrote threatening to 
hold appellants responsible at the rate pre¬ 
vailing on the 27th to 29th August. But 
appellants in replying denied all liability 
and told respondents’ Pleaders they might 
take whatever steps they deemed neces¬ 
sary. At the mo3t the claim put forward 
on 31st August amounts to an erroneous 
admission on a point of law made by re¬ 
el) 31 lad. Cas. 919. 43 C. 491; 30 M. L J. 7* 

M. L. T. 80; 3 L. W. 131; 23 C. L. J. 137: (I9t6.» 1 
M. W. N 70; 20 C. W. X. 10'»; 18 Bom. L. R. 315; 14 
A. L. J. 89; S Bor. L. T. 8 (P. C.). 

(2) 10 A. 133; A. W. N. (1888) 35; 6 Ind. DeO- 


(x. e.) 90. 


INDIAN CASES. 


879 


Vol. LIl] 

CUNMAI1 V. GOPAL CHETTIAR. 

spondents* Pleaders, whioh does not bind the 
respondents, cf. Hassomal v. Sheikh Ghulam 
Mahomed (3). Appellants did not alter 
their position in consequence cf it, so as 
to make it a case of estoppel, nor do 
they appear to have relied on this admis¬ 
sion in the lower Court. 

The appeal is, therefore, dismissed with 
oosts. 

Appeal dismissed. ' 
(3) 27 Ind. Cas. 357; 8 S. L. R. 156. 


MADRAS HIGH COURT. 

Original Side Appeal No. 34 of 1918. 

December 15, 1918. 

Present : —Sir John WallD, Kt., Chief Justioe, 
and Mr. Justice Napier. 

C. CUNNIAH, Proprietor of tre SRI 
KRISHNA ViNODHA SABHA 
DRAMATIC COMPANY- 

DEFENDANT— Appellant 
versus 

K. GOPAL CHETTIAR-Plaintifp— 

Respondent. 

Transfer[oj Property Act (IV of 18K2^, *•*•. 8, 9, 5 4 — 
Promissory note secured by deposit of title-deeds — 
Assignment of pro-note for collection, ivhether passes 
security — Registration, whether necessary. 

The gonoral provisions of section 54 of the Trans* 
fer of Property Act as to sales by act of parties 
cannot be construed as affecting the express pro* 
visions of section 8 as to the transfer of securities 
being attendant on tho transfer of the debt. [p. 880, 
col. 1.] 

Tho transfer of a promissory note socurcd by 
deposit of title-deeds passes the equitable mortgage 
with it and no separate registered document is 
necessary to evidence the latter, [p. 880, col. I ] 

Dwarka Doss v. Danakoti Ammal, 23 Ind. Cas. 129; 
15 M. L. T. 198 and Subramaniam v. Perumal Reddi, 
18 M. 464; 5 M. L. J. 92; G Ind. Dec. (n. s.) 666, 
followed. 

Ramasami Pattar v. Chinnan Asari, 24 M. 449 at 
463, dissented from. 

Per Napier, J.—Whore the assignment is not for 
consideration but for collection, section 9 of tho 
Transfer of Property Act applies and tho title-deeds 
haring beon delivered with an intention to transfer, 
thero is a legal transfer and title passos along with 
tho assignment, [p. 8s0, col. 2.] 

Appeal against the judgment and deoree 
of Mr. Justice Bakewell pissed in the exercise 
of the Ordiniry Original Civil Jurisdiction of 
this Court in Civil Sait No. 317 of 1917. 


Messrs. T. V, Venkatrama Aiyar and 
G. Krishnaswmny Aiyar, for the Appellant. 

Messrs. Venkatasubba Pour and Rada- 
krithnaya , fer the Respondent. 

JUDGMENT. 

W t llis, C. J.— in this oase the defendant 
borrowed money from a Chetty on a promis¬ 
sory note scoured by a deposit of title deeds. 
The Chetty endorsed the pr< miseory note to 
the plaiutiff for collection and at the same 
time gave him the title-deeds, and the 
plaintiff sued on ihe equitable mortgage. 
Bakewell, J., has given him a deoree hold¬ 
ing that, under section 8 of the Transfer 
of Property Aot, the security passed to 
the plaintiff with the debt and that the 
objection that the transfer of the mort¬ 
gage interest was a sale and required 
registration under seotion 54 of the Trans¬ 
fer of Propei ty Aot did not arise. In 
fchis he was clearly right. He also re¬ 
ferred to ray deoision in Dwarka Doss v. 
Danakoti Ammal (1), following Subramaniam 
v. Perumal Reddi (2), that even if there 
had been consideration for the transfer of 
the debt, the mortgage security would have 
passed with it, although that deoision had 
been questioned obiter by Bhashyam AiyaDgar, 
J , iD Ramasami Pattar v. Ohinnan Asari (3). 
As this last deoision has been disserted 
from in Allahabad, with reference lo 
Bhashyam Aijangar, J.’h diclum, and *as 
this provision of the eeotiou has received 
very little consideration, it may be as well 
to point out that in that dictum the 
learned Judge makes no reference to the 
provisiors of section 8. Having pointed 
out that the transfer of an equity of re¬ 
demption for consideration was the sale 
of an intangible thing within the mean¬ 
ing of section 54, be said the same thing 
about the trarsfer of the mortgagee’s in¬ 
terest and expressed his dissent, without 
further discussion, from Subramaniam v. 
Perumal Reddi (2). It seems to me, with 
great respect, that the learned Judge gave 
too little weight to the provisions of 
section 8, if indeed he considered them 
at all. Those provisions of the seotioD, 
whioh are new and were not, like the 
earlier part of the section, taken from 

(1) 23 Ind. Cas. 129; 15 M. L. T. 198. 

(2) 18 M. 454; 5 M. L. J. 92; 6 Ind. Dec. (n. a.) 686, 

(8) 24 M. 449 at p. 463. 
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the Conveyanoing Aot, 1881, are an ap. 
plioaticn of a general rule of jurisprudence 
taken from the oivil law and variously 
expressed in suoh maxims, as res accessoria 
sequitur rem principalen or accessorium 
non ducit, sed sequitur siium principalum 
Co. Litt 112 a. Though in TI alker v. Joi.es 
(4) the Privy Counoil declined to say 
that in England the mortgage security 
oould never be separated from the mort¬ 
gage debt, Lindley, L. J , in Patrick , In re 
(h) was inolined to bold that a transfer 
of the security might be implied from a 
transfer of the debt; and in the note to 
this seotion in Mr. Ghose’s Law of Mort¬ 
gage it is stated that this is the law 
in Amerioa. It is clearly inconvenient 
that the security should be separated 
from the debt, and should remain in the 
bands of the transferor who has no further 
interest in it. The Legislature has, there¬ 
fore, seen fit to enact that, unless a con¬ 
trary intention is expressed or necessarily 
implied, the transfer of the debt shall 
pass forthwith the securities therefor, 
that is to say, by a statutory transfer 
without further aot of the parties. 
Securities in the seotion must obviously 
include mortgages of immoveable property 
which are the most valuable class of 
securities, and the operation of this beneficial 
Statute cannot, in my opinion, be out down 
and practically nullified by the provisions 
of seotion 54, whioh require transfers of 
immoveable property or intangible things 
by way of sale to be in a particular form. 

Seotion 5 4 applies to transfers by aot of 
parties and does not cover statutory trans¬ 
fer suoh as that provided in seotion 8 
on grounds of policy and convenience. 

In any oase the rule of construction con¬ 
tained in the maxim generalia specialibus 
non derogant is sufficient to show that 
the general provisions of seotion 54 as to 
sales by aot of parties cannot be construed 
as affeoting the express provisions of sec¬ 
tion 8 as to the transfer of the eeouri- 
ties being attendant on the transfer of 
the debt. Seotion 8 speaks of a "debt or 
other actionable claim”, and it has been 
argued that its operation has been affeoted 


(4) (1806) 1 P.C. 60 ; 35 L. J. P. C. 30; 12 Jur 
(N. s.) 381; 14 L. T. 686; 14 W. R. 484. 

(5) (1891) l Ch. 82; 60 L. J. Ch. Ill; 63' L T 759, 

89 W l\. 1 ’ ‘ 
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by the definition of ‘aotionable claim’ in- 
serfed in the Aot in 1900, v. hioh excludes 
debts secured by the mortgage of im¬ 
moveable or moveable property. The sec¬ 
tion, however, applies in terms to secured 
debts, whether they are aotionable olairas 
or . not, and if the Legislature had 

desired to repeal this prevision entirely, it 
would have done so. Full effeot must, 
no doubt, be given to the legislative pro- 
visions which make registration essential to 
the validity of certain transactions in 
India, or render unregistered documents 
inadmissible in evidenoe in proving such 
transactions. The ordinary rules of statutory 
construction must nonetheless be applied 
to the provisions of section 8, even if 
the result shouli be to permit unregister¬ 
ed transfer of mortgages. In the present 
oase the debt has been transferred by the 
endorsement of the promissory note and 
the. equitable mortgage pass-d with it. 
Seeing that the equitable mortgage was 
created by deposit cf title deeds without 
registration, the anomaly would b 9 if the 
transfer required registration. 

The appeal is dismissed with costs. 

Napier, J. —The assignment in this oase 
was admittedly not for consideration but 
for oollsotion. It is not, therefore, covered 
by any of the obapters speoial to cerlain 
olasses of transfer in I he Transfer of 
roperty Aot. Section 9 accordingly ap¬ 
plies and the documents having been de- 
livered with an intention to transfer, there 
is a legal transfer and title passed. I, 
therefore, agree that this appeal must be 
dismissed with costs. 
m. c. p. 

Appeal dxsrnnsed. 
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EMPEROR^. DHANI. 

ALLAHABAD HIGH COURT. 
Criminal Revision No. 460 of 1919. 

August 8, 1919. 

Present : —Mr. Justice Stuart and 
Mr. Justioe Wallaob. 

EMPEROR —Petitioner 
versus 

DHANI and another — Opposite 

Parties. 

Confession, value of—Corroboration, whether necessary 
—Court, duty of. 

The law does not require that the confession of 
an accused person should be corroborated before it 
can be acted upon. It is for the Court to decido 
whether it bolioves a confession or not. 

Criminal revision by the Local Govern¬ 
ment against the order of the 1st Addi¬ 
tional Sessions Judge, Aligarh, dated the 
23rd May 19*9. 

The Government Pleader, for the Crown. 
JUDGMENT.—The learned Additional 

Sessions Judge has tried this case carefully 
and has taken into consideration every 
point that can be taken in favour of the 
aooused persons. We wish to point out to 
him that he is in error in referring to the 
principle of law “that an aooused person 
should not be oonvioted merely upon a 
retracted confession unless there is oorro 
boration of the confession by other evidenoe.' 
There is no such principle of law. The 
proper rule is laid down in the case whioh he 
quotes, namely, Emperor v. Eehri (1). It is 
for the Court to decide whether it believes a 
oonfession or not. That is all. The law 
does not require aDy oorroboration. Natural¬ 
ly a Court is more likely to believe a oon¬ 
fession if it is corroborated, but the learned 
Additional Sessions Judge should disabuse 
his mind of the erroneous impression that 
the law requires any oorroboration. It does 
not. However, the faot that the learned 
Additional Sessions Judge has strained points 
in favour of the aooused persons whom he 
has aoquitted, makes his conviction of those 
whom he has oonvioted even stronger, and 
we are satisfied that he rightly oonvioted 
the two appellants Dhani and Diwan of 
oomplioity in this serious daooity. But the 
learned Additional Sessions Judge must 
understand that in oases of this nature 
the sentences should be substantial. Here 

9 

(1) 29 A. 434; 4 A. L. J. 310; A. W. N. U907) 140; 
5 Or. L. J. 360. 


PANCBANON B08E V. EMPEROR. 

we have a daooity in whioh Laohman, the 
owner of the house attacked who was a 
lame man, was stabbed and in whioh Laoh- 
man’s aged mother was severely beaten 
The sentence of three years’ rigorous im¬ 
prisonment for men oonoerned in such a 
dastardly outrage is obviously insufficient. 
We enhance the sentences passed on both 
Dhani and Diwan to a sentence of ten (10) 
years’ rigorous imprisonment. 

Sentence enhanced. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 2 ok iyitJ. 
Maroh iO, 19x9. 

Present: —Mr. Justioe Rionardson aad 
Justioe 6ir iSyed fcjuamsul Huaa, AT. 

PANUtLANCN U08E AND OTtfrtRs 

—accused—Petitioners 
versus 

EMPEROR— Opposite Party, 

Penal Code (Act XLV oj lbtjO;, 8$. 147, 148— 
Rioting with common object of caiuiny obstruction to 
measure oxent of knas rnadal Land—Barden of proof— 
Possession of disputed Land not apirmatively proved, 
ejfect of. 

la a criminal case the burden of proving the 
charge substantially as drawn lies on the prosecution. 
Lp. so*, col. l.J 

The cominou objoct of the unlawful assembly of 
whion the petitioners were said to Lave been mem¬ 
bers and for wmoh ttioy wore convicted by the lower 
Court undersootions i-ki anUi-*o,Indian .Penal code wai 
to cause obstruction to measurement und demarcation 
of knas manat laud by a kanunyo and a khas inahal 
tahsUdar. The land in question had lain fallow up 
to the date of the occurrence, and there was con¬ 
siderable doubt whether the prosecution had ostab- 
lisiied that on the date or tho occurrence actual 
possession of tho laud was with the Government: 

HeUt, that having regard to the condition of the 
land and the nature oi tho acts of possession on 
wnieh tho parties relied, it was not established 
athrmatively that tho laud on which tho alleged riot 
took place was in tno actual possession of the 
Government, aud that, tnorofore, the charge 
as alleged was not proved, and tho petitioners were 
not guilty ot noting with tho common object stated 
in the charge. Lp. bo4, ool, 2.] 


56 
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Rale against the order of the Sub- 
Si™ 1 ?" Mftg,8trate ’ dated the 

20th Angust 191S. 

T>f' r j B ' S' Mitter ' Bab;15 Dasarothi Sanyil. 
Vebendra Narain Bhattacharjee and Parmanand 
JjQnin , for the Petitioner^. 

Mr. Orr t for the Crown. 

JUDGMENT. 

Richardson, J.—The petitioner Umed Ali 

has been convioted under seotion 148 
ndian Penal Code, and sentenoed to on- 
©rgo three months’ rigorous imprisonment 

and to pay a fine of Rs. 400 or in de- 
rauit to undergo a further period of six 
months’ rigorous imprisonment; the remain- 
iDgsix petitioners have been oonvioted 
nnder section 147, Indian Penal Code: the 
sentences passed upon three of them are 
the same as the sentence passed upon 
Umed All. The remaining three have been 

three months’ 

rigorcas .mpnaonmenl end to ply a fine 

of Rs. 200 or in default to undergo a 
farther period of three months’ rigorous 
imprisonment. The Rule called upon the 
District Magistrate of Farid pore to show 
cause why the convictions and sente,mos 

should D3 t b3 8et aside Qn , he grou(id 

that regard being had to the facts found 
and the circumstances in evidenoe, the 


(1919 
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Sessions Judge erred in law in oomin? to 
the conclusion that possession of the land 
in question was with the Khas Mahal 
authorities and that in oonsequsnoe the 
conviction of the petitioners on the charge 
of rioting as framed could not in law 
be sustained or why suoh other or further 

order should not ba made as might seem fit 
to this Court. 

The oommon objeot of the unlawful 
assembly of which the petitioners are said 
to have been members is stated in the 
o arge to have been to cause obstruction 
to measurement and demarcation of Koas 
Me ial land by Kanongo Babu Asutosh 
Das Gupta and Khas Mahal Tabsildar 
*bu Lalifc Mohan Aoharjee. The charge 
assume, as a fact that the land on which 
the alleged riot took phoe is land be- 
longing to the Government as a Khas 
Mahal. The land no doubt forms part of 
an area shown in the Thak map of 1857 as 
Government Estate No. 380, Bhattiohar 

l a Qc * ban - ^ be estate is surrounded by 
lands belonging to the Patpasar Zemindars, 
o whom the principal present representa¬ 
tive appears to bo Maijuddin Biswas. The 
following rough sketch map shows the 

portion of the lani to whioh the dispute 
relates. 
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The plob marked D is admittedly a 
portion of the Government estate. The 
next strip of land to the west (C) is also 
now admitted to be a part of the Gov¬ 
ernment estate. C is bounded on the eist 
by the line Wb and on the west hy the 
line X3, X18. To the west of C there 
are two plots marked E and YV and the 
occurrence took plaoe on W. 

Formerly the Government estate appears 
to have been leased out to the Patpasur 
Zemindars as Ijaradars. In the year 1878 
and the following years some attempt ap. 
parently was made to assess revenue 
nnder Aot IX of 1847 on the western 
portion of the land; that is on plots C, E 
and W. Finally, however, that attempt 
was abandoned and that portion of the 
land, C, E and W, remained in the posses¬ 
sion of the Patpasur Zemindars, who ap¬ 
parently olaimed that it was a part of 
their own estate Char Durgapur. They 
even laid olaim to the plot marked D 
and litigated that olaim in the Civil 
Courts. They did not, however, suooeed in 
establishing their title to D. 

As I have said, they remained in pos¬ 
session of C, E and W and when the 
Government estate was settled or resettled 
m 1895, that portion, C, E and W, was 
exoluded from the settlement. 

In 1507, the whole of the land inolading 
Plot D was diluviated. In 1911 the laud 
began to re form and an island appeared 
extending, it is said, from a point in D to 
a point in E of which the Khas Mahal 
authorities took possession. By 19i3 or at 
the latest by February 1914 the whole of 
the land had reformed. 

It is alleged on the side of the proseou- 
ion that in the year lyi3 possession was 

6 en on behalf of the Government with 
the oonsent of the Patpasur Maliks or of 

aijuddin Biswas of an area wbioh in- 
o uded lands in E and \V. It is further 
stated that in the years 1912, 1913, 19 i 4 

a ? gra98 growing on the whole 

® t e reformed area was sold by auotion 

7 the Khas Mahal authorities and pur- 
•based by Maijuddin Biswas. 

n July 1915 settlement prooeedings 
were oommenoed by the Knas Mahal Officer, 

* Profalia Chandra G-apea f and the 

settlement was oonoludei in April 191b. 

• 19 not disputed that this offioer ex» 


olulel the hnh in plots E and W from 
the area which he settled a? formin? the 
Government estate. 

I should aln mention that bstween 
the years 1904 and 1910 a survey was 
made of the whole distriot on the basis 
of whioh a Record of Rights was published 
in 1912-1913. The mips ineluling Ex¬ 
hibit XI prepared by the Settlement Autho¬ 
rities in these years appear to show that 
the western boundary of the Givarnment 
estate was the line marked on the sketch 
map X3, XIS. The Records of Right there¬ 
fore, so far as it goes is in favour of 
the claim made by Maijudlin Biswas to 
the lands in E and W\ During tie period 
of the Rejord of Rights, however, the 
lands had for the most part been under 
water. 

In the years 1916 and 1917 there was 
no sale by the Khas Mahal authorities 
of the grass grown on E and \V. It 
is not very clear by whom the grass was 
taken. 

In September 1916 Baba Profulla Chandra 
Gupta, the Khas Mehal Officer, was trans¬ 
ferred and was succeeded in that post by 
Baba Brojendra Kumar Gupta. In March 
1917 Brojendra Baba discovered that the 
lands in E and W had been excluded 
from the settlement made by Profulla Babu. 
On the 1st April 1917 he reported the 
matter to the Collector, Mr. Dunlop, who on 
the 3rd April ordered po.-session to be taken. 
Possession was taken on the following day, 
i.e , the 4th April, by an Amin who perambu¬ 
lated the boundaries, posted bamboos and had 
a drum beaten. Tnis was done without notice 
to the Patpasur Zemindars. In Juae of the 
same year the Khas Mahal authorities seem to 
have taken effective possession of the land 
in E. In July, Brojendra Babu is said to 
have selected tenants for the lands in W 
and to have allotted holdings to those tenants; 
at the time, however, the land in W was 
more or less under water. On the 11th 
November an Amin went to plot W to 
point out the plots allocated by Brojendra 
Babu to the different tenants. There was 
another visit paid on the 12t 1 . The riot 
took plaoe on the 13th. The lands in W 
had lain fallow up to then and the question 
is who was in actual possession of it on the 
day of the riot. 
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If we assume, without deoiding, that at 
the time of the Thak Purvey in 1857 
the true title was with the Government, 
the possession of the Patpasur Zemin¬ 
dars from sometime before 1895 to 1907 
would be that of trespassers. When the 
land was submerged, aooording to well- 
settled principles of law, the ooDstruotive 
possession would revert to the true title 
and it may be that on the re appearance of 
the land in the year 1913 or a little later 
actual possession was also with the Govern¬ 
ment. It is not easy, however, to say who 
was in aotnal possession in the years 1916 
and 1917. Apparently possession was during 
these years recovered by or on behalf of 
the Patpasur Zemindars, and there is at 
least a doubt whether in the then state of 
the land they were deprived of the pos¬ 
session so obtained by anything which was 
done on the 3rd April 1917. The error 
into whioh the learned Sessions Judge ap¬ 
pears to have fallen in this oonneotion is 
that he failed sufficiently to appreciate that 
in a criminal case the burden of proving 
the charge substantially as drawn lay on 
the proseoution. He seems to have thought 
that he had to deoide, as in a civil case, 
on the balanoe of the evidence whether 
on the day of the ooourrenoe aotual posses¬ 
sion lay with the Government or with the 
Patpasur Zemindars. 

Regard being had to the oonditinn of 
the land and the nature of the acts of 
possession on whioh the parties rely, the 
question of possession may on the principle 
already adverted to depend on the further 
question in whioh side the true title resides. 
That question is Dot one upon whioh a 
definite opinion oan be expressed on the ma¬ 
terials on the present record. It is eminently 
a question for the Civil Court to determine 
with reference to the whole history of the 
land. That being the position, it appears 
to me that there is at least considerable 
doubt whether the proseoution has estab¬ 
lished that on the date of the ooourrenoe 
aotual possession of the land in plot W lay 
with the Government. 

In this oonneotion I may add that no 
doubt, when it oomes to a scramble for land, 
the Government may be at a disadvantage 
as compared with a private Zemindar be- 
oause the representative of the Government 
cannot, or ought not to, condescend to the 


undignified and unprincipled methods whioh 
ordinary landowners or their agents some¬ 
times employ. It must be remembered that 
if the Government is at a disadvantage in 
this respect, in other respects the Govern¬ 
ment have advantages whioh the private 
Zemindar does not possess. For instanoe.it 
is not a very easy thing to prescribe 
against the Government. In order to make 
a good title to land against the Govern¬ 
ment by prescription it is neoessary that 
adverse possession of the land should be held 
for a period of 60 years. 

If it is not established affirmatively that 
the land on whioh the alleged riot took 
plaoe (the land in plot W) was in the 
aotual possession of the Government, the 
obarge as alleged is not proved and the 
petitioners are not guilty of rioting with 
the oommon object stated in the charge. 
It is to that question that the Rule was 
directed and it is to that question that we 
confined the arguments before us. In the 
view we take the petitioners are entitled 
to an acquittal on the oharge as framed. The 
amount of aotual foroe and violence used by 
the petitioners appear not to have been great. 
In the oiroumstanoes, therefore, we have not 
thought it neoessary to consider whether any 
offenoe other than the offence stated in the 
oharge was committed by them. 

The result is that the Rule is made ab¬ 
solute and the conviction of the petitioners 
and the sentences passed upon them are 
set aside. The fines or so much of them as 
may have been paid must be refunded. 

The petitioners will be discharged from 
their bail bonds. 

Shamsol Hsda, J.—I agree. 


Rule made absolute 
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EMPEROR V. NATHU RIM. 

PUNJAB CHIEF COURT. 

Criminal Appeal No. 116 of 1919. 

Maroh 27,1919. 

Present :—Mr. Justice Cbevis and 
Mr. JuHtioe Broadway. 

EMPEROR— Appellant 

V6TSUS 

NATHU RAM and others—Respondents. 

. Companies Act (VII of 19\X), s. <04— Return of 
allotment of shares, failure to furnish—Ignorance of 
provision of law, whether excuse. 

Under section 101 (I) (a) of the Companies Act, 
the Directors and Manager of a Company are bound 
to furnish to the Registrar the return of allotment 
of shares; and their failure to do so renders them 
liable to the penalties provided by sub-section (3» of 
that section A plea of ignorance of the provisions 
of the law in this respect cannot bo accepted as 
an excuse for failing to comply therewith. Where, 
however, the default is not intentional, but is due 
to negligence alone, the full or a heavy penalty 
ought not to be exacted, [p. 886, cola. 1 & 

Appeal from the order of the Magistrate, 
1st Class, Gurdaspur, dated the 15th January 

1919. 

Mr. Herbert , Officiating Government Advo¬ 
cate, for the Appellant. 

Dr. Qokal Ohand A arcing, for the Respond¬ 
ents. 

JUDGMENT.—Nathu Ram Varma, 
Managing Director of the Batala Bank, 
Limited, Munshi Ram Sharma, Manager, 
and Megh Raj, Pleader, Halas Rai, Merchant, 
and Rai Sahib Karam Chand, Directors of 
the said Bank, were proceeded against under 
seotion 104 (3) of the Indian Companies Aot 
(VII of 1913) for having failed to oomply 
with the provisions of seotion 104 (l) (u) °f 
the said Aot. Rai Sahib Karam Chand died 
and the remaining persons were aoquitted by 
the trying Magistrate on the 15th January 

1919. r , 

Against this order of acquittal the Local 
Government has preferred this eppeal, and 
we have heard the learned Government 
Advocate in support while Mr. Gokal Chand 
Narang has addressed us on behalf of the four 
respondents. 

The Bank of Batala, Limited, was 
registered under the Indian Companies Aot, 
1882, on the 7th May 1913, as a Company 

having a share oapital and the four respond¬ 
ents were the officers of the said Bank. 

Its 6rst Balance Sheet was issued for 
the year ending on the 31st December 


1913, and showed that 550 shares had been 
allotted 

On the 1st April 1914 the present Indian 
Companies Aot, VII of 1913, came into foroe 
and by seotion 104 (l) (u) of this Aot it was 
enacted that:— 

Seotion 104 (1): “Whenever a Company 
having a share oapital makes any allot¬ 
ment of its shares, the Company shall, 
within one month thereafter, 

(a) “tile with the Registrar a return 
of the allotments, stating the number and 
nominal amount of the shares oomprised in 
the allotment, the names, addresses and 

descriptions of the allottees, and the amount 

(if any) paid or due and payable on each 

share;.. ' ’ ' ' , 

A Balance Sheet was issued by the 

Bank for the half year ending on the 30th 

June 1914, in which the number of shares that 

had been allotted was shown as • 55. The 

provisions of seotion 104 (l) (a) of Aot 

VII of 1913 had, however, not been complied 

For the year ending on the 30th June 
1915 the Bank issued another Balance 
Sheet in which the number of shares allotted 
was given as .‘58. Here again section 104 
(1) (a) of Aot VII of 1913 has been ignored. 
The Registrar, however, took no action in 

the matter. . A 

Subsequently Balance Sheets wen> issued 

for the years ending on the 30th June 

lyic aDd on the 30th June 1917, the 

number of shares allotted being entered in 

eaoh case ap 558. . 

In the Balance Sheet that was issued 

for the year ending on the 30th June 

1918, however, the number of shares allotted 

was shown as 735, an increase of 177 

ehares within the year under reference. 

These 177 shares were allotted 

d 0 r *_- 

’ On the 30th October 1917 
On the 13th January 1918 
On the 19th February 1918 


• • • 


• • • 


• • • 


as un 

17 

152 
8 


Total ... 177 

w the returns of these allotments were 
b D fi d wVth the Registrar till the 25th 

October 1918, when they had been .equ.ei- 
tioned by that officer. There had thus been 
a LnU in oomplyii B with the rf qu.rerrents 




admitting that 
104 (I) ( a ) 0 f 

been complied 


Pffi 

EMPEF.OR V. NATHU RAM. 

The cafe for the Crown was, and is 
that by reason of their default the re .’ 
epondents had rendered themselves liable to 
a ( vn t, . e ® , “ posed b y seotion 1C4 (3) of 
A *.VI I «i 9 *3. whioh rcn 9 as follows: — 
a W defaoltis made in complying with 
he requirements of this section, every 
officer of the company who is knowingly 
a party to the default shall he liable to I 
fane not exceeding five bnndred rupees 

t. ? nnel. e ” y * dUnr8 Wh '° h ‘ he defaaIt ccn ' 

The respondents while 
the provisions of t?eotion 

W°tb V V had aot — complied 

w. b, pleaded ( 1 ) (hat the Directors were 
rot responsible for the default inasmuch 

ns it was not their duty but the duty 
, the manager to furnish tie said re- 
urns and (2) that in any event the 
default was not an intentional one and 
was due only to their ignorance of the 

IToM£ 82 T ”■*" ACt ' ' h6 

pntili fn it hSV ' n8 ,Dy —ponding 

in T r he .i, try '‘ ag Magistrate held, rigbtlv 
(hat the default and negligence” Be fe 

quite patent, ’ but acquitted the respond 

ents, holding that the use of the Tord 

knowingly in secfion 104 (3) of the 

ofaethnt n °‘ 0Dly iKncran - on matters 
of fflot hot ignorance cf law as well 

that r 'tbt rb6rt f " ‘ bB . Cr ° BD ^tended 
.at this view was incorrect and (h a f 

igncraree of law, could not he pleaded hv 
the respondents as an excuse o j 

that ns the respondents must be pre/tfned 
to know the law, they must be held fo 
have knowingly taken part in the cmis 
eion to ccmply with it f n s * 

tended that P ,he Dire tor.^.rS" w" C ° D ' 
of the Bark were bound to see ? 
previsions of tfc e law were complied with 

and were b0DDd> lherefcre _ (o wUh 

the necessary returns were submitted 
In support of this latter contention h 
referred to Tcta Ram v. Emperor n \ ^ 

Tota Ram v. Emreror (2) mr U) , an d 
doubt that it i/tfae duty ouLV * D ° 

-d the Managers Qf a y 0 “ f p Ty t'o reC „°: a 

D,8h ‘ he r£tDrnd that a - necessary under' 

»£ W a w. c s £& r- *■ 1916 ” C, L. 

"ef^?i,M’ 8PB -^6Cr ; I7C,L. J . 
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The first contention, therefore, of the re- 

. ponderfs ,s untenable, and they must be 

be d .able unless they are able to show 

hat they are excused by their ignorarce 

of the law. Seeing that the Act had 

cen m force since the 1st April 1914 

and iurther having regard to the faofc 

that one of the respondents is a Pleader, 

it is obvious that the plea of ignorane# 

of the law cannot be accepted The reir 

epoodents must be held to have known 

that on the a Intment of the shares in, 

th n t T r hP . aW required a return of 
the allotment to he forwarded to (fa# 

Pegistrar. Doubtless if they or any on' 

,/J ba “ °° nld V how as a D,at,er ° f fa Olt 

of the d ty f °n Were 0r Was P°t awar# 

to flEd ( ' n0ld tb0w o'PonmsIance# 

r 7 1 u '°“ " li0 ” lbat B8 0 >P a ‘- 
ter of fact they or he believed that the 

- " qa,red hod tooo font, I he penalty 

the r i r ° i fxao,ed - I" the present case, 
the only real plea is that they were on* 

thT 6 t T pxov; 8 '. 0 P s of the law on 
fu ject, and this excuse cannot b# 

accepted [Chhabil I)a» v . Emperor (3)1 

In these circumstances it must he hel* 

* the respondents were kr.owirgly 

rerdeAd .b he T aaU 8nd ha "' ‘berefor^ 
nrnvVlT t . htn,Fe,Tes lia He to the peraltie* 

VII of lofo fe ° A tl0D 104 (3) of Act 
. of 1913 - -At (he seme time it ig 
Pot necessary to exeat the full or ai* 

heavy penalty. The default was net an 

° f r [ r 0Ee bnt due to negligence alt rai 
ard bad (be resprrdents thought fit to 

eve ,e proper Court under the proviso 
to tnb.elanfe 3 cf section 104, they might 
have had the time extended. 

"e, therefore, thirk that a fine o ( 

“ 45 in all payable by eaob of (he 

• ‘Pop en ta will meet the case ard accept*- 
£ .s appeal, we ooDvict (he respord- 

?o,q DEd " ' eo,; ° D 104 (3) of Act VII of 

R J sentence each of them to pay 

a &ce of R s . ^ 5 . * " 

Appeal accepted. 

300 3 l-p In D d ',« as - £08: 164 p L - R - 15 Cr. L. 
d OO;l, P . R. 1914 Cr.; 3S P. W. R. 1914 Cr. 
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PANCJAM V. EMPEROR, 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 13 of 1919. 

April 9, 1919. 

Present: —Pandit Kanhaiya Lai, J. C. 

PANOHAM—A ccjsed —Applicant 

versus 

EMPEROR TJROuon S1TAL KAHAR— 
Complainant—Opposite Party 

Penal Code (Act XL V of I860;, s. 97 —Parson 
impressed for service against his trill — Prieite defence, 

right of. 

A person is porfoctly justified, under section 97 
of the Penal Code, in offering lesistanco to his 
being taken away against his will with the object 
of being impressed for service or employ incut. 

Case reported by the OfiDiating Sessions 
Judge, Rae Bareli, under section 438 of the 
Criminal Prooedure Code. 

Mr. F. Hasan, for the Aooused. 

Syed Ali Mohammad , holding brief of the 
Government Pleader, for the Crown. 

JUDGMENT.—The complainant had no 
right to impress the aooused, who is a 
Kahar, for servioe or employment. The 
aooused refused to aooompany him, when 
the oomplainant told him that he was 
required to work with a oertain Govern* 
ment official. When pressed to go for 
the work mentioned, ho started by abusing 
and followed it up by attaoking the oom¬ 
plainant with a shoe. The oomplainant 
does not eay that ho used any force; but 
there oan be no doubt that he tried to 
send the eooused with the Tahsil peons 
who had oorne to him, whether he was 
willing to go or not, and the aooused was 
justified under sootion 97 of the Indian 
Penal Code in offering resistance to his 
being taken away against his will. The 
aooused was not deprived of the right of 
defence by reason of the faot that the 
oomplainant was acting in pursuance of a 
direction given by the l'ahsildarthat a Kahar 
should be supplied. 

As pointed out in Bisu Halier v. 
Emperor (1), the exceptions referred to in 
section 99 of the Indian Penal Code apply 
to oases where a thing is done which is 
not atriotly justifiable or, in other words, 
where ihe official has done wrongly what 
be may have done rightly, but not to 

(0 U C. W. N. 836; 6 C. L. J. 127; 6 Cr. L. J. 38. 
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oases where the act o mid not possibly have 
been done lawfully or where the act was 
done withoafc jurisdiction. In Emperor 
v. B ihal 2), wliors a vaccinator attempted 
to vaccinate a ohild agtinst the wishes of 
his father and the father and some of 
bis relations intervened and assaulted 
the vaccinator, it was held that they were 
perfectly justified in interfering with 
what the viocinator was doing and pre¬ 
venting him from vaooinating the ohild 
agA’nst their wishes. In ()t°,?n- E npresi v. 
J g’n lra Nath Mukerjee (3) a similar view was 
taken under somewhat different oiroum* 
stanoes. Seotion 323 of the Indian Penal Code 
oannot, therefore, be applied to the present 
case. 

It has bsen suggested that seotion 160 
of the Code might ba applied, but 
it does not appear wiiere the quarrel took 
plaoe and no oharge under thst seotion was 
framed. 

Tne aosased will bo acquitted of the 
offance onarged and the sentence passed on 
him will be set aside. Toe tine, if realized, 
will bo refunded. 

Revision accepted. 

(2) A.W. X. (1303) 9k 3 A. L. J. 337; .3 Cr. L. J. 

3 33: 23 A. 431. , ^ 

(3) 24 C. 320 at p. 321; 1 C. W. N.llol; 12 Ini. Doc. 

(N. s ) 881. 


ALLAHABAD HIGH COURT. 
Criminal Revision No. 405 of 1919. 

Jaly 28, 1919. 

Present: — Mr Justioe Wallaoh. 

B 1DLU—Applicant 

versus 

EM PE dOR—O pposite Party. 

Criminal Procedure Code (Act I of 18939, s. 110—• 
Proceeding under s HO—Previous acquittal—Magus, 
irate, whether can question legality oj acquittal. 


I.ero an accused person is being triod by a 
str;i*o under section I 10 of the Criminal Pro- 
re Code and it is found that in a previous case 
'•oity lie was acquitted by the Court of Session, 
net for the Magistrate to question in his judg- 
the decision of the Sessions Judge, [p. 887, 

l & 2.] 
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MAHADEI V. RAM 8AHAI. 

Criminal revision from an order of the 
District Magistrate, Fatehpar, dated the 
5th June 1919. 

Mr. A. P. Dube , for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.—Badln applies in revision 
seeking to have an order passed against 
him under section 110 of the Code of 
Criminal Procedure set aside. This order was 
passed by a Magistrate of the First Class 
on the 13th May 1919 and was upheld 
in appeal by the District Magistrate of 
Fateh pur on the 5th June 1919. Ordi¬ 
narily, I would not interfere in revision 
with findings of fact bat this case pre- 
sents some peculiar features. It is argued 
on behalf of the petitioner that he has 
been greatly prejudiced by the Court of 
first instance having been influenced ad- 
versely to the petitioner by a judgment 
of the Additional Sessions Judge of Cawnpore 
acquitting him (the petitioner) in a 
daooity oaae on the 29th September 1918 
That the petitioner’s view in this refpeot 
is oorreot would appear from the follow- 
ing paragraph from the first Court’s judg- 
ment:- It would be better to soy some¬ 
thing regarding the daooity which oocurred 
at Cbak Jahanpur, Police Circle Budki 
on the 31st May 1918. The daooits carried 
away property to the value of Ro. 750 
a part of the property was recovered from 
the possession of three of the accused 
apd one of them, Bansi Singh, was made 
Kings Witness. The oase resulted in an 
acquittal on the 29th September 1918 
from the Court of the Additional Sessions 
Judge of Cawnpore, Khan Bahadur 
Muhammad Husain Sahib. The evidence 
on the record appears to be free from 
bias and mostly consisted of disinterested 
persons who had no motivate fabricate a 
false oase, but the learned Judge came 
to the occlusion that no daooity aotuallv 
occurred and that the oase for the pro- 
seoution was the result of a conspiracy 
An appeal against the order of acquittal 
of the learned Judge could not be ore 
ferred on behalf of the Government, as 
the period of three months laid down bv 
the Government of India for anneals 
agaicet acquittals had expired.” Toe Ma&‘ 

trate was not justiBed in importing this' 
(eotenoe into his judgment, It wag not 


for him to question in hie judgment the 
decision of the Court of Session which 
had onme to the oonoiu3ion that the oase 
then brought against the petitioner was 
false and the result of a conspiracy. 
His remarks that the appeal could not 
be brought by the Local Government 
withiu the time prescribed by law are 
futile, if the district authorities had 

moved in time and the Give-nment had 
desired to file an appeal, they would have 
found no difficulty in carrying out their 
intention. I have gone through the evi¬ 
dence on the reoord, and I find that 
several of the witnesses against him in 
this case were witnesses against him in 
the Sessions case, in which their evidence 
was disregarded by the Sessions Judge. 

I his has led me to go through the 
Further evidence against the applicant on 
the reoord which, in my opinion, is clearly 
insufficient to establish the oase against 
him a great deal of it consisting of 
inadmissible evidence The first Court 
said in its judgment that it cannot act 
on the evidence of the Sub Inspector, 
lhe reasons he has given for not doing 
so are sound. In my opinion the evi¬ 
dence on the reoord does not justify the 
orders passed by the Courts below. For 
the above reasons this revision must be 
allowed and the orders of the Court below 
directing the applicant to enter into a 
personal bond and to give sureties must 
be set aside. I am informed by the learned 
Counsel for the applicant that the ap 
plioant is in oustody. He must be releafed 

forthwith. 

Revision allowed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 43 oir 1919. 

May 2, 1919. 

Present :—Pandit Kanhaiya Lil, J. C. 
Alusimmat MAHADEI —Applicant 

versus 

R^M SAHAI and another —Oepoiira 

P-RTT. 

Criminal Procedure Code (Jet 7 of 1898), I 202 — 
Police enquiry, scope of — Magistrate, duty of — Accused 
member of Police force — Procedure. 

* • _ * * • 9 
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CHAGAN RAJ V. BERA LAL. 

The Police enquiry contemplated by section 202 
of the Code of Criminal Proceduro cannot take the 
place of such evidence as the complainant may 
desire to produce before an adjudication is made of 
his or her complaint. Such an enquiry can be 
ordered before evidence is recorded to enable the 
Magistrate to determine how far the complaint was 
prima facie well-founded. When the Magistrate 
decides to record the evidence himself, he should 
complete the enquiry and determine upon the evi¬ 
dence adduced how far the complaint is borne out. 

Where a person accused of a criminal offence is a 
member of the Police force, it is desirable that the 
inquiry should be conducted by the Magistrate 
himself. 

Revision against the order of the Dis¬ 
trict Magistrate, Lucknow, dated the 2lst 
M*roh 1919, confirming that of the City 
Magistrate, Lucknow, dated the 12th February 
1919. 

Mr. R. F. Bahadurji, for the Applicant. 

Pandit Harkaran Nath Misra , for the Op¬ 
posite Party. 

The Government Pleader, for the Crown. 

JUDGMENT.—The complainant charged 
Ram Sahai, a Police oonstable, and Fakire, 
a goldsmith, with having embezzled her 
jewellery. Her allegation was that she 
had entrusted her jewellery to them when 
she took her husband, who was unwell, to 
the house of a relation at another place, 
so that she might receive from him such 
assistance as might be necessary. The 
Magistrate, after examining the complainant, 
ordered the Polioe to make an enquiry. 
The Polioe sent up a report whioh was 
inconclusive, because the oomplainant had 
refused to produce her witnesses before 
the Polioe. The Magistrate then examined 
some of the witnesses produced by the oom¬ 
plainant. Their evidenoe was reoorded in 
the vernacular but no English memorandum 
appears to have been kept. The Magistrate 
subsequently directed another Polioe Officer 
to make an enquiry. The report of that 
offioer was that there was some truth in 
the allegation made by the oomplainant 
bat the evidenoe produced by her was 
insufficient. The learnod Magistrate there¬ 
upon rejeoted the complaint. 

The Polioe enquiry contemplated by section 
202 of the Code of Criminal Procedure 
cannot take the place of such evidenoe 
as the oomplainant may desire to produoe 
before an adjudication i* made of bis or 
her complain 1- . Saoh an enquiry can be 
Peered before evidence is reoorded to 


enable the Magistrale (o dettimire Low 
far the oomplaint was prima facie well- 
founded. When the Magistrate deoides to 
record the evidenoe himpelf, he should 
oomplete the enquiry and determine upon 
the evidenoe adduced how far the oomplaint 
is borne cut. 

In Queen-Kir.press v. Kanappa Fillai (1) 
it was pointed cut that where the aooused 
is a member of the Polioe force, it is 
generally better that the enquiry should 
be conducted by the Magistrate himself. 
Here one of the accused is a Polioe con¬ 
stable. The complainant states that she 
has not been given an opportunity to 
produce all her witnesses. The report of 
the Police is Dot altogether against her 
and a further erquiry seems desirable. 

The application is, therefore, allowed and 
the case sent baok to the Couit by whioh 
it was originally tried for further enquiry 
and disposal in the manner required by law. 

Revision accepted. 

(!) 20 M. 387; 2 Weir 240; 7 Ind. Dec. (n. s.) 276. 


CALCUTTA HIGH COURT. 

Criminal Revision No 318 of 1919. 

May 2, 1919. 

Present: —Mr. Justice Walmsley and 

Justioe Sir Syed Shameul Huda, Kr. 

CHAGAN RAJ —Petitioner 

versus 

HERA LAL DOOSAJ— Opposite 

Party. 

Criminal Procedure Code (Act V of 1 898,), s. ]00, 
applicability of—Order for removal of child 
from custody of accused if no steps are taken to 
move higher Court for getting rid of order, propriety 

of. 

On a complaint made to the effect that the adopted 
son of tbo complainant’s daughter-in-law living 
with her was removed from her house by his natural 
father without her consent and was not brought 
back, the accused produced the boy in Court before 
anv search warrant was issued and admitted having 
made a contract for giving the hoy in adoption but 
denied any actual ceremony of adoption. There¬ 
after, when the complainant filed a written statement 
and produced the original contract, the Magistrate 
adjourned the/ase to a certain date and ordered 
that “if the High Court bo not moved by that date ho 
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woii'i] order the boy to bo made over to the com* 
pb'innnt:” 

1) that the order directing the child to be 
made over to the complainant but temporarily kept 
in abeyance, was improper and should be set aside; 

(2 1 that in a matter like this the health or safety 
of the child was the paramount consideration; 

that it was doubtful whether section 100 of 
the Criminal Procedure Code applied to a case like 
tin's. 

Criminal revision against an order of the 
2nd Presidency Magistrate, Calcutta, dated 
the 7 h April 1919. 

B him Manmatha Nath Mukherjee and 
Trobed i Chanira Chatterjee , for the Peti¬ 
tioner 

M' Largford .lames, Babus Tarak Nath Sadhu 
and Bibhuti Bhutan Saha, for the Opposite 
Party. 

JUDGMENT. 

SmM 5 CL Hoda, J. — The facts of the case 
are shortly these. On the 5th of Maroh 
1919 a oomplaint was lodged on behalf 

of one Biban Bibi also known as Gulabo 
B bi (who to avoid confusion would here¬ 
after be referred to by her last mentioned 
name) to the effect that Bibba Bibi, the 
widow of her deoeased son Lala Kapur- 
ohand, had adopted a boy Basant Roy aged 
about 5 years in the beginning of February 
last, that the accused, who as the natural 
father of the boy had given him in adop¬ 
tion by a registered deed, oame to live in 
the house of the oomplainant with his wife 
ard subsequently removed the child from 
her house without her consent and did not 
bring him back. As soon as the oomplaint 
was Sled, the aooused produced the boy in 
Court and on the 1st of Maroh Sled a 
written statement in which he admitted 
having entered into a contraot for giving 
his son in adoption, but denied that any 
aotual ceremony of adoption had taken place. 
He also alleged misrepresentation and 
various other grounds as invalidating the 
oontraot. The oomplainant then Sled a 
written statement traversing the statements 
made by the aooused and also produced 
the original oontraot. The case was thea 
adjourned to 7th of April and on that date 

the Magistrate passed the following order:_ 

“Adjourned to 22nd for defendant to move 
the High Court. If in the meantime 
no steps are taken, I shall order the boy 
to be made over to oomplainant on 22nd.” 


The present Rule obtained by the accu?ed 
relates to this last erder. 

It is argued that there is no provision 
of the law upon whiob this order can be 
supported. In reply the learned Counsel 1 
for the oomplainant has relied on section 
109 of the Criminal Procedure Code. In« 
the present case although a warrant foi* 
production of the boy was ordered, no searoh 
warrant was issued nor was the boy brought 
before the Court in execution of suoh & 
warrant. No evidence has yet been recorded. 
Upon the materials in the record it is not 
clear that the confinement, if any, amounted 
to an offenoe. Under these circumstances 
it appears to be very doubtful if section 
ICO, Criminal Procedure Code, applied to 
this oase. Be that as it may, it seems to 
me that there is no danger to the heilth 
or safety of the child in his being alio wed 
to live with his natural parents and thie* 
must always be the paramount considera¬ 
tion in matters of this kind. According 
to the oomplainants’ own oase it does not 
appear that the boy has ever lived with 
his adoptive mother or with Gulabo Bibi 
apart from h:s natural parents, and it is likely 
that he will be at least equally happy with 
them. 

I, therefore, think that under all the circum¬ 
stances of this oase theorder of the Magistrate, 
dated the /tb April 1919, wliioh in effect is 
an order directing the ohild to be made ovei? 
to theoomplainant but temporarily kept in 
abeyance, is not a proper order and I accord¬ 
ingly set it aside. 

As the evidence in the oase has not 
been gone into, I do not think it rightf 
to quash the proceedings but at the same 
time I may express the hope that the partietf 
will see (he wisdomof settling their differences 
amioably or of seeking their remedy in the 
Civil Court, 

Walmsley, J.—I agree. 

Rule made absolute. 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision Application No. 50 op 

1918. 

Maroh ], 1918. 

Tresent: Mr. Pratt, J. C., and Mr. Fawcett, 

A. J C 

RAM RATANCHAND— Applicant 


xne applicant, who is the manager of a 
hrrn of forest oontraotors whose head 
office is in Karachi, made a complaint 
under Act XIII of JS59 against norkmen 
who had received at the Noorketti forest 
in the Hala TaJuka of the Hyderabad 
District an advance for work to be done 
in that forest. 


versus 

PIRU KHAN MAHOMED —Opposite 

Party. 

Workman's Breach of Contract Act (Kill of 1859) 

restricting jurisdiction of Magistrates, 
validity of—Advance made at one place—Complaint 
preferred at another—Jurisdiction of Magistrate to 
entertain complaint. 


Where a notification of the Locnl Government 
specially appoints all Magistrates of the First Class 
to exercise the powers vested in a Magistrate of 
rolico under the Workman’s Breach of Contract Act 
and where by a subsequent notification the oxerciso 
or the power so conferred is restricted to those cases 
on} in which an advance of money was made or 
e work was to be performed within the local 
units of the ordinary jurisdiction of such Magistrates, 
10 latter notification does not take away any of 
the powers of such Magistrates: it merely forbids 
e exercise of the powers in a class of cases with a 
mow to a distribution of the business, and is conse- 
qU *fi 7 “° fc ultra vires - CP- 892. col. 1.] 

A firm having its head office at Karachi made a 
complaint to the City Magistrate at Karachi against 
''orkmen who had received an advance for work to 
o done at Hala in the Hyderabad District. The 
y Magistrate returned the complaint for pre¬ 
sentation to the proper Court. In an application for 
lovision to the Judicial Commissioner it was con¬ 
tinued that the Magistrate was wrong in returning 
the complaint: b 

Held, that the City Magistrate was right in 
o using to entertain the complaint, that the com- 
p amt should have been presented to the nearest 
agistrato empowered, in the local area in which 
»o alleged offence occurred, to entertain the com¬ 
plaint and that that Magistrate was the First Class 
agistrato at Hala and not the City Magistrate at 

Karachi. [p. 89 v*, col. J.] 

Application for revision against the 

°J er of the Additional City Magistrate, 
Karaohi. 

Mr. Suganlal Hassanand , for the Applicant. 

Mr. T. O. Elphinston. Pablio Prosecutor, 
for the Crown. 


The applicant oontends that the Magis- 
trato was wrong in refusing to entertain the 
complaint. 

Aot Xlir of 1859 has been extended to 
Smd and by Notification No. 879 of the 
25th January 1905 the Local Government 
was pleased to specially appoint all Magis¬ 
trates of the First Class to exercise the 
powers vested by the said Aot in a 
Magistrate of Police:” B 'rabav Local Rules 
and Orders, Volume I, Part II, page 89. 
Under this Notification any Magistrate of 
the First Class in Sind oould entertain the 
complaint of any resident in Sind. 

But then followed another notification 
under faction 5 —Notification No. 655 of 
the 7th September 19i7 whioh direoted 
that the powers “conferred on all Magis¬ 
trates” shall be exeroised only in oases in 
whioh the advance of money was made or 
the work wai to be performed within the 
looal limits of their ordinary jurisdiction: 
Sind Official Gazette, 13th September 1917, 
Part I, page 1133. 

Under this Notification the magisterial 
business under the Aot is distributed among 
the Magistrates empowered. The distribu¬ 
tion is territorial aooording to the Magis¬ 
trate’s local jurisdiction and the capes 
are classified aooording to the place of 
payment of advance or of breach of oontraot. 

It is under this Notification that the City 
Magistrate, Karaohi, declined to receive the 
oomplsint and Mr. Suganlal contends that 
the Notification is ultra vires. 

Seotion 5 confers a power to appoint 
several officers to exeroise powers in a looal 
area, and there can be no doubt that this 


JUDGMENT. implies a power to distribute the business 

.* Att i J* C.—This is an Application for in that area between these offioers. This 

reviaion of an order made by the Additional is an application of the principle that when 

' ty Magistrate, Karaohi, under seotion an Act confers a power, it impliedly con- 

2^1, Criminal Procedure Code, returning fers all the pewars reasonably necessary for 

app l ,oan P8 complaint for presentation to its execution: Halsbury’s Laws of England, 

the proper Court. Volum3 XXVII, Article 280; Maxwell (2nd 
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Edition), page 433, and Shankar Ramlal 
Dikshit v. Martandrao Bhau Tipnis (1). 

Mr. Suginlal admits the implied power 
of distribution, but contends that the oases 
should be classified according to the resi¬ 
dence of the complainant. But that is 
dearly a matter within the discretion of the 
distributory authority. 

Mr. Suganlal refers to seotion 181 of 
the Criminal Procedure Code and contends 
that as the offence of theft is triable by 
a Magistrate not only where the theft is com¬ 
mitted but also where the stolen property 
was retained in the local limits of his 
jurisdiction, the Magistrates’ powers cannot 
be limited to the trial of theft in the 
one case and not in the other. But the 
fallacy of this argument lies in the 
assumption that the Notification of 1917 
deprives the Magistrates of auy of the 
powers with whioh they were invested 
by the Notification of 1903. The Notifica¬ 
tion does not take away any of the powers, 
it merely forbids the exeroise of the powers 
in a olass of oases with a view to a dis¬ 
tribution of the business. So in the case 
of offence of theft the Magistrate might 
be direoted to try only oases in whioh 
the theft was committed within the local 
limits of his jnrisdiotion. Such an order 
oould be made by the District Magistrate 
under section 17 (1), Criminal Procedure 
Code, with a view to the distribution of 
magisterial business. 

It i3 true that the residence in the looal 
area gives the right of recourse to a 
Magistrate in that area. But the looal area 
is not Karachi but Sind. This right is 
not taken away, for the complainant still 
has a right of recourse to a Magistrate 
in Sind. He would naturally go, as pointed 
out in Alt Mohamed v. Emperor (2), to the 
nearest Magistrate empowered in that area. 
But that nearest Magistrate must be a 
Magistrate authorised to entertain the oom- 
plaint. In the present case that Magistrate 
is not the Additional City Magistrate, 
Karachi, but a Magistrate, First Class at 
Hala. 

The Notification is intra vires and the 
City Magistrate, Karachi, was right in re¬ 
fusing to entertain the complains. I would 
reject the application. 

(•) 14 B. 157; 7 Ind. Dec. (n. s.) 563. 

(2) 35 Ind. Cas. 434; 10 3. L. R. 56; 17 Cr. L. J. 303. 


Fawcett, A. J. C.—I concur. Mr. Sugan* 
lal’s main contention is that (l) the effect 
of extending the Act to Sind and appoint¬ 
ing all First Class Magistrates in Sind to 
exeroise the powers vested by the Act in 
a Magistrate of Police (as was done in 
1905) is to empower eaoh of suoh Magis¬ 
trates with jurisdiction not only in the 
oases referred to in the Commissioner’s 
Notification of 1917 but also in oases 
where the employer resides or carries 
on business within the looal limits 
of the Magistrate’s ordinary jurisdic¬ 
tion, irrespective of where the money was 
advanoed to the labourer or where the 
work was to be performed, and (2) suoh 
powers once conferred oould not in the 
absence of statutory authority be limited in 
the manner effected by the Commissioner’s 
Notification; at the most they oould only be 
entirely withdrawn. 

The first point is in accordance with this 
Court’s ruling in Alt Mahomed v. Emperor 
(2), but no authority was cited for the 
second statement and in my opinion it is 
incorrect. It is not a case of a grant of 
property but of jurisdiction, whioh is derived 
from the Sovereign as the source and 
fountain of justice (Halsbury’s Laws of 
England, Volume VI, Article 605 at page 
399); and where judicial functions have 
been delegated to any person, they can 
(subject, of course, to aDy statutory provi¬ 
sions to the contrary) be resumed by Govern¬ 
ment in exercise of its Sovereign powers, 
Btr Bihram Deo v. Secretary of State 
for Ir.dia (3). And if there is such a right of 
resumption, it follows that there is a right 
of putting limitations on the exeroise of the 
judicial powers conferred, for the principle 
that the greater contains the less applies. 
Broom’s Legal Maxims, 7th Edition, page 
i39. 

I do not think there is anything in 
the Aot to the contrary. Mr. Sugaolal 
argued that, when the Aot was extended 
under seotion 5, the result is necessarily 
the same ae that provided for in seotion 
1. But this is not so. In the first place, 
as pointed out by the learned .Indicia 
Commissioner, the area of extension »s 
Sind, and, therefore, seotion 1 has to 0 

(3) 13 Ind. Cas. 906.- 39 C. 615 at pp- 63A Jf 

O.lW. N. 362;‘16’.C. L. J. 63P; 9 A. U J. ' 

M. W. N. 657; 14 Bom. L. R. 812; S9 I- A. -31 ir. •/ 
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read as if Sind and not any particular town 
or place in Sind were substituted for the 
words Presidency Town.” And seoondly, 
any extension of the Aot is subjeot 
to the limitation that the Magistrates 
exeroising powers under the Aot shall be 
specially appointed by Government. This 
gives an unrestricted discretion to Govern¬ 
ment as to the appointment of particular 
Magistrates and there is nothing render¬ 
ing it obligatory on them to appoint 
Magistrates, having local jurisdiction and 
sitting in a place to which the 
Aot may be extended. Thus this Aot 
might be extended to the towns of Karachi 
and Hyderabad, and the Magistrates appointed 
by Government might all be Magistrates 
whose jurisdiction (apart from this appoint¬ 
ment) is confined to the Hyderabad Dis¬ 
trict. Similarly the Aot might be extended 
to the towns of Sukkur an 1 Shikarpur and 
only one Magistrate might bs appointed 
to ex9roise the powers of a Magistrate of 
Police under the Aot, tu?., one holding his 
Court and having jurisdiction only at Sukkur. 
There is, therefore, no right conferred on 
an employer residing or carrying on busiuess 
at a town to whioh the Aot has been ex¬ 
tended, to insist that there shall be a Magis¬ 
trate sitting at and exercising jurisdiction 
in that town; and even if such a Magistrate 
is appointed to exercise the powers of a 
Magistrate of Police uuder the Aot, it is 
(on the general principles already men¬ 
tioned) open to Government to restrict 
the exercise of them in the manner effected 
by the Notification complained of. Not only 
is this legitimate in the exercise of the 
power of Government to control the dis¬ 
tribution of magisterial business (whioh is 
reoognised and provided for in the Criminal 
Procedure Code), but it is also, in my 
opinion, covered by the terms of section 5 
of this Act. The Notification of 1917 
might have been framed to say that the 
powers in question ‘'shall be exercised by 
aDy Magistrate of the First Class having 
jurisdiction under section 12 of the Code 
of Criminal Procedure in the place where 
the advanoe of money was made or the 
work was to be performed,” and this 
would dearly be an appointment of a speoi- 
fiad class of officers under section 5. The 
Notification of 1917 says exactly the same 
thing, only in another way. 


I agree, therefore, that the application 
should be rejeotei. 

Application rejected. 


MADRAS HIGH COURT. 
Criminal Revision Case No. 698 of 1918. 
Criminal Revision Petition No. 563 ok 1918. 

March 26, 1919. 

Present: —Justioe Sir William Ayling, Kt., 
and Mr. Justice Napier. 
PARAPPATI CHINNA alios THILLU 

A MM A— Petitioner 
versus 

T. P. K. SHANKUNNI MENON— 

Respondent. 

Criminal Procedure Code (Act V of 1898^, ss. 1, 
488, 489— Malabar Law — Maintenance—Issue of sam¬ 
ba adam marriage, right of, to order under s. 488— 
4 Unable to maintain itself,' meaning of—Change of 
circumstances, what is—“Special law ” ins. J, meaning of. 

The offspring of a Malabar sambandam marriage 
are not entitled to an order for maintenance under 
section 488, Criminal Procedure Code, where the 
tavazhi or tar wad to which their mothor is attached 
has sutheient funds to maintain them. [p. 894, col. 1.] 
Chantan v. Chakkapayyan Mathu, 32 Ind. Cas. 144; 
39 M. 9>7; 19 M. L. T. 2*; (1916; l M. W N. Ill; 17 
Cr. L. J. 16, followed. 

(Case-law reviewed.) 

Per Napier, J .— The words 'unable to maintain 
itself’ in section -188 of the Criminal Procedure Codo 
cannot be conGned to the tender ago of the child but 
must also have reference to its Gnancial dependency, 
[p. 89>, col. 1.] 

Where the amount available from the tavazhi or 
tarwad funds becomes insutheient to maintain the 
children, that would be a change of circumstances 
within the meaning of section 489 of the Codo. 
[p. 896, col. 2.] 

-The expression 'special law’ in section 1, Criminal 
Procedure Codo, has reference to statutory enactments 
and not to local family law. [p. 894, col. 1.] 

Petition, under sections 435 and 439 of 
the Code of Criminal Prooedure, 1898, pray¬ 
ing the High Court to revise the order of 
the Court of the Sub-Divisional Magistrate, 
Malapuram, in Miscellaneous Case No. 28 
of 1918. 

Mr. 0. Madkavan Nair , for the Peti¬ 

tioner. 

Dr. S. Sioaminathan , for the Respondent, 
The Pablio Prosecutor, for the Crown, 
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ORDER. 

A yLINt3 ’ Petitioner and respondent in 
this oase are both Nairs following Mamma- 
katayam Law, and the four ohildren in 
reepeot of whom petitioner olaims main- 
ter ance are the offspring of a Sambandam 
between them. The Sab Divisional Magis- 
trate, finding that petitioner’s Tavazhi, from 
whioh the ohildren admittedly had a right 
to maintenanoe, was able to maintain them 
has dismissed the petition relying on the 
ruling in Chantin v Chakkipiyyin Mathu 

V 1 / • 

I was a party to that deoision an 1 after 
hearing the matter re-argued I see no reason 
to change my mind. 

It seems to me that the objeot of inolad- 
ing the maintenanoe sections (ChaDter 
XXXVI) in the Criminal Procedure Code 
can only have been the prevention of destitu- 
tion on public grounds; and that it should 
only be applied in oases where, in the 
absence of these provisions or the more 
ourabrous prooess of civil law, the wife or 
ohildren would be destitute. Its unrestricted 
application to a society governed by a 
system of law like the Marumakatayara 
system is open to the peouliar objection 
and danger that it runs oounter to the 
central ideas underlying the matriarchal 
sysrem and should, in my opinion, only be 
allowed to the extent absolutely neoessary 
to secure the objeot at whioh it is aimed. 

I would, therefore, dismiss the petition. 

Napier, J. This petition arises out of an 
order passed by the Sub Divisional Magis. 
trate of South Malabar, dismissing a petition 
by a certain Nair lady asking for an order 
for maintenanoe for her ohildren against 
the respondent. The findings are that the 
petitioner is a Nair and has been observing 
the Marumakatayam system, that she began 
sambandam with the respondent in 1908 09 
and between the years 1908 to 1917 fmr 
ohildren were born, all of whom were to 

the respondent. The respondent denied the 
paternity, but the Magistrate has found it 

and I oertamly accept that finding. The 

petitioner belongs to a Tavazhi oonsisting 
of her mother, herself and her family and 
one Aohutan Nair The lower Court has 
not found what the income of the Tavazhi 


[1919 


is, nor has it given any finding as to the 
income of the Tarwid. AH it finds is that 
the Tavazhi lands are of 8 om 3 value and 
able to maintain the ohildren, though not 
well. Oj this finiiog the Magistrate 
applies a deoision of this Court in Chuntan v. 
Chakkapayyan Mathu (l) and holds that no 
order can be made. Ghantan v. Ohakkapiyyan 
Mathu (I) entirely holds that the words 

unable to maintain itself” mean “ not 
having a right to be maintained ” It is 
argued before us that this deoision is wrong 
as beingin conflict with other decisions of this 
Court, and it is pointed out that in the last 

.... no one appeared for the 

petitioner. The question has now been 
fully ^ re-argued before us and we have 
examined those oases. 

The first contention argued is that the 
section does not apply to persons following 
Marumakatayam Law, as that is a special 
law within the meaning of section 1 of the 
Criminal Procedure Code. This view has 
been directly negatived in Ayya Patter v. 
Kaliani Ammal (2), Kariyadan Pokkar v. 
Kayat Beeran Kutti (3) and Venkafakrtshna 
Patter v. Chimmukutti (4) and I have no 
doubt that those words in section 1 have 
reference to statutory enactments and not 
to local family law. 

I have, therefore, to consider whether 
apart from section 1, Chapter XXXVI is 
applicable. In my opinion we must read 
the section in such a manner as to be pro- 

e various social con¬ 
ditions of this country. The section is 
certainly old, as it is to be found in the 
Aot of 1861. But we have to bear in mind 
its origin. In so far as illegitimate ohildren 
are concerned, it owes its origin to the old 
English Act, 7 and » Vic. C. 101, whioh 
gave a right to a woman either before or 
after the birth of her illegitimate child to 
apply for an order against the father, and 
it has been held that the origin of this 
law is the prevention of vagrancy. 

Bearing this in mind I think that we 
should give a meaning to the words ’unable 
to maintain itself ’ whioh is in keeping 
with the legal position of the parties who 
are affected. There is no doubt as to the 


170 “l. ! fie! 9 K : L - T - 23; 


(2) 3 M. L. J. 281; 22 M. 247 note; 2 Weir 624* 
o lnd. Dec. (n*. s.) 176. 

(3) 19 M. 461; 2 Weir 621; 6 lnd. Dec. (N. a.) 1027- 
(4; 22 M. 246; 2 Weir 635; 8 lnd. Dee. (x. a) 17* < 
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position of the ohildren of a Sambindam in 
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Malabar. That system of law is matriarohal 
and the ohildren are entitled to be main¬ 
tained by their Tavazbi or Tarwad. What¬ 
ever other rights they have, there can be 
no doubt that in this respect the Muru- 
makatayam system differs oompletely from 
the Hindu Law in the rest of the Presi¬ 
dency, the Muhammadan Law and the 
English Law. I am, therefore, strongly 
inclined to think that the words “ unable 
.to maintain itself ’ oannot be oonfined, as 
suggested, to the tender age of the child 
but must also have reference to its finan¬ 
cial dependency. This view seems to me 
*° Sain support from other words in the 
seotion. The first are the words almost 
directly after those words “ a monthly 
allowance for the maintenance.” That 
clearly points to the objeot of the payment 
•which is to be ordered, and it seems to me 
ibat if the payment is not required for 
*naintenanoe, it neoessarily follows that the 
payment should not be ordered. Then there 
Are the words in section 489 ' change in 
.the circumstances.’ If the words “ ohild 
tunable to maintain itself ” had reference 
only to the tender age of the ohild, it 
*eems to me that so wide a word as ‘circum¬ 
stances ’ would not have been used in this 
latter section. If it is only a question of 
age a ohild oannot grow younger, it oan 
only grow older, and that change oan 
hardly be called a change of oiroumstanoes. 
The word is very applicable if a wider 
floope is intended. If, for instance, in this 
oase the Tavazbi lost all its money and 
there was nothing left for the ohild for 
toaintenanoe, that would undoubtedly be a 
ohange of oiroumstanoes. In the same way, 
if an order had originally been made in 
©onsequenoe of the poverty of the Tavazbi 
and it was brought to the notice of the 
v/ourt that the Tavazbi had become possess¬ 
ed of wealth, that would be a ohange of 

©iroumstanoes. 

So far for the words of the section. 

Now for the oases. 

The first is one of 1893 reported as 
"l/t/a Katler v. Paliani Animal (2). That 
jjaa also a oase of Sambandam between a 
air woman and a Brahmin. The Magis- 
rate found that the Tarwad was too poor 
o take the responsibility off the shoulders 
W the respondent, but he also held that 


the words in question had only roferenoa 
to age Toe revision petition was heard 
by Collins, C. I., and Shephard, J. The 
judgment, however, ig very short. The 
Be.ioa negatives the suggestion that Lie 
law enacted by the Code does not apply 
to Malabar and says that on tl e facts found 
there is no doubt that the order is right. 
1 he next oase is Kariyadar. Pokkar v. Kay t 
Beeran Kutti ( 0. The parties were Moplahs, 
but the Magistrate did not find whether 
they followed the Muhammadan or the 
Murumakafayam Law. The Magistrate 
found that the defendant was willing to 
maintain the mother and the ohild it they 
lived with him, and on that finding held 
that no order oould be made. The petition 
was heard by Collins, C. J , and Parker, .J., 
and id appears that the complainant ’was 
the Karnavan of the mother’s Tarwad and 
was acting as ae facto guardian of the 
ohildren. The Benoh negatived the proposi¬ 
tion that seotion 488 did not apply to 
Malabar and held that .seotion 1 was not 
a bar to the petition. 1 he learned Judges 
then formulated two questions: (1; Are the 
ohildren legitimate or illegitimate children 
of the defendant; and (2) has he neglected 
or refused to maintain them. They decided 
nothing but raised the following question: 

If the parties follow Marumukatayam Liw, 
the question will arise whether the fatLer oould 
be held to have negleoted his duty to provide 
for his ohildren if they were being actually 
maintained by the Karnavan of their mother’s 
Tarwad who is bound by law to maintain 
them.” It seems to me that the Benoh rather 
assumed that the words “unable to main- 
tain itself” were not confined to the question 
of the tender age of the ohild. The next 
oase is Venkatakrishna Potftr v. Ghi'omu . 


v. 

kutti (4). That was also a oase of Sam- 
bandam between persons governed by the 
Marumakatayam Law. The Magistrate held 
that the petitioner, the mother, had no 
means of maintenance for her ohild and 
made an order against the father for 
Rs. 5 a month. d he revision petition 
was heard by Collins, C. J., ana Benson, 
J., and the judgment is - as short as in 
Ayya Patter's case (2), which was expressly 
followed without any reference to Kariyadan 
Pokkar v. Kay at Beeran Kutti (3). ‘‘We 
have no doubt but that the Magistrate 
believed the woman and found that the 
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petitioner before tbe High Court was the 
father of the ohild. He is, therefore, 

liable” I certainly 6nd it impossible to 

reconcile the wide language of this judg¬ 
ment with the doubts expressed in Kariyadan 
Pokkar v. Kayat Beeran Kutti (3) and I 
have little doubt that the learned Chief 
Justice took a strong view of the matter 
and that Parker, J , who sat with Collins, 

C. J., in the case reported as Kariyadan 

Pokkar v. Kayat Beeran Kutti (3) did not 
agree with him. The next oas6 is In re 
Parathy Valappil Moideen (5). In that 
case the parties were Moplahs governed by 
Marumakatayam Law. The petitioner had 
been divoroed and was living in her own 
Tarwad house with her ohildren, and it was 
assumed that they were being maintained. 
It was also found that the father was 
willing to take the boy and maintain him. 
The father petitioned this Court and the 
case was heard by Sadasiva Aiyar, J. He 
directly held that the inability referred to 
in the section relates to the absence of 
sufficient maturity of physical and mental 
development in the ohild rendering it in 
oonsequenoe unable to earn its living by 
its own efforts, and does not refer to 
inability through poverty or absenoe of 
means. That this i3 the considered view of 
our learned brother has been demonstrated 
to us by the quotation of a decision of his 
as Chief Justice of the Travanoore Sfate 
whioh we have oarefully considered. The 
last case is that reported as Cha/.tan v. 
Ohakkapayyan Mctlhu (1). There it was 
found that the ohidren were in faot 
maintained by the Tavazhi, but the Magis¬ 
trate made the order. The petitioner applied 
to the High Court and his case was argued 
by a Vakil, no one appearing for the mother. 
Abdur Rahim, J., in his judgment refers to 
the judgment of Sadasiva Aiyar, J„ and 
says that he was unable to acoept the 
narrow meaning of the words unable to 
maintain itself” and holds that where the 
ohild is in faot maintained by some other 
person as of right, the seotion does not 
apply. The learned Judge also points out 
that the procedure is summary and does 
not oover the same ground a9 the oivil 
liability of a father to maintain his ohild, 

(6) 21 Ind. Caa. 450; 14 M. L. T. 223; 25 M. L. J. 
355; 14 Cr. L. J 597; (1913) M. W. N. 997. 


and is cf opinion that the Legislature did 
not contemplate a summary order of this 
sort in a case where a ohild is well-to-do. 
He points out that in the oase of Kariyadan 
Pokkar v. Kayat Beeran Kutti (3) the 
Benoh did seem to suggest that ohildren 
who were aotually being maintained by their 
mother’s Tarwad were not entitled to main¬ 
tenance. My learned brother oono irred in 
this view. 

On an examination of these oases there 
is no doubt that there is a difference of 
opinion Collins, C. J , seems to have taken 
a very strong view in two oases, but he 
was a party to Kariyadan Pokkar v. Kayot 
Beeran Kutti (3) where the opposite view 
was suggested. The deoision of my learned 
brother Sadasiva Aiyar, J., is entitled to 
great respeot, but it is the deoision of ft 
single Judge; whereas the deoision in 
Kariyadan Pokkar v. Kayat Beeran Kutti (3) 
is that of a Benoh If I thought the 
latter decision was wrong, 1 should have 
a q ked my lea r ned brother to agree to its 
being referred to a Fill Benoh. But as 
on the policy of the provision and on the 
language of seotion 1, I oonour with the 
latter ruling, I would follow it and dismiss 
the petition. 

I would, however, point out that if the 
mother of tbe ohild can at any time 
show that the amount available from the 
Tavazhi or possibly from the Tarwad f inds 
is insufficient to maintain the ohild, it is 
open to her to renew her application. 

m. c. P. 

Petition dismissed. 
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8UNDE3B»I V. COLLECTOR OF PFTG'UM. 

PRIVY COUNCIL. 

Appeal Ficom th< B im.i.y Huh Court. 

October 15, ‘IIS. 

Present: — L ird Shaw of Dum*erline Lori 
Phillimore, Sir John Edge and 
Mr. Ameer Ali. 

SUNDERBAI ania another—Plaintiffs — 

Appellants 

versus 

The COLLECTOR of BELGADM end 

OTHERS- DeFRNB.NTS — RESPONDENTS. 

nX Appeal filed 

in spent in prosecuting remedy 

Cause “ <J ( '°' U ' e ' lrc il s‘ 0a of—Wrong advice Sufficient 

JPZT- aCt .‘" ? “ P0U mistaken advice as to the 
wh ' *" sppeal is presented to the wronp- Court, end, 

Hm t" L Pr r ente,, . t0 . th “ p,opor C ' mrt - th0 period of 
has e *P'red, the period rluriojr which the 

ori i mil P0ndmc in tho r °”rt to which it was 

Period tJ pr ? se *j t ®d mn y 1,0 deducted from tho 
penoa prescribed for appealing [p 899, col •.] 

ppeal from a judgment ai d decree of the 

B -mbay High Court (Sir Basil Soott, 0. J. f 

and Heaton, J.), dated the 1st August 1913, 

an reported as 23 ind. Cas. 221, reversing a 

noree of the First Class Subordinate Judge 

of p 0 o anra ’ dated the 16 h April i-^io. 

AwTS One Linga .Tayappa of Naval- 
«nnd was the last of a series of Desai* or 
ttevenue Collectors created by the Biiaour 
Many grants of lands had been 
made to the hollers of the office in the 
e endants family, bat affer the advent of 
ri i*h rule, their services we r o no longer 
Deoessary, but the British Government 

recognised the grants and made settle- 
ents in respect thereof. A G ivernment 
eso ution of 1862 sanctioned the reoogni 

1100 of Navalgund’s “Desai” as a 

personal holding, the offer of a settlement 
wag made and aooeoted on a oertain quit- 
en , whioh was further validated bv section 
I of the Bombay Act II of 1 863 The above 
o ^ 8t 0sa '» by a Will and codicil, disposed 
a A a the ^ atan property to the defendants 

fth r*. wafl a ^° re o'led ID the Will 
at e did not authorise hig wife to adopt, 
e respondents apolied for Probate in the 
•striot Court, and were granted the same. 

6 Present suit was by the wife of the 
| 838ase ^ Binga Javappa and her adopted son 

the I•/• ati0D ° f the ,DVtt l , dity of the Wll.of 
tion^ a( Iopfcion and for an injuno- 

D " toother, K. 0.. and E S. Seiko, 

10 Appellants.—The appeal oaght to 

£7 


by 7 


h<w> h«o„ filed in the District Court an 1 
t^e HgS Court rightly h*H so. See 
OHS \ * I nation Act, section 8, Court Fees 
A<\ see i in 7. clause 4 c\ B mhiy Civil 
Court Act XIV of 1 ''TO. section 7, clause 
4 (r) (_, . S°e also Vachhani Keshabhai v 
Vachhnni S nbha <1), llnri Sankar Putt v. 

Kumar Prfr i 2 . Time for appeal to tho 
Distriot Court had expired when appeal 
was filed therein under Article 152. The 
District Court did not exouse the delay. 
T. he High Court had no power to excuse 
the delay. There was not sufficient cause 
for exousing delay under seotion 5. Brit 
Indar Singh v. Kanshi Ham (3) doe* not apply, 
as appeal to the Distriot Court was out of 

time when appeal was presented to the High 
Court. The Vatan lands were inalienable by 
law and custom: See Bombay Regulation Aot 
XVI of 1827, section 20, and B ,mbay Aot II 
of 1863, section 12 (l*. 

Messrs. Dunne , K. G and Kenw^rthy Prawn, 
for the Respondents, were not oalled upon. 

JUDGMENT. 

Sir John Look. —This is an apneal from 
a deoree, da'el August 1, 19»3*, of the 
High Court at B>mhay, which va-iod 
a deoree, dated April 16, 1910. of the First 
Class Subordinate Judge of Bdgaum. 

The suit in which this appeal has arisen 
was brought on F-«nruary 23, 1909, in 
the Court of the First Class Subordinate 
Judge of Belgaum by the plaintiffs, who 
are appellant* here. They allege that, the 
property iu suit was inalienable; that Lingappa 
Jayappa, who had purported to dispose of 
that property by his Will of Jane 6, 1906, 
and a codicil of August 13, 1906, had no 
power to alienate the property; and that 
the plaintiff, Jayappa Lingappa, was tfce 
V>>1 dly adopted son of Lingappa Jayappa; 
and they claimed a declaration that Lingappa 
Jayapoa deceased had no power to make 
a Will dated June 6, 1906, and a codicil 
dated August 13, 1906, and that no right 
aooratd to the defendants under the Will 

(1) » Ind r U3. 1 OS; 33 13. 307; 11 Bom. L. li 30- 5 

M. L. T. 230. * 

(2) 32 a 7--U- 9 C. W. N. 610. 

(3) 42 Ind. Cas. 43: 44 I A. 2!S ; 33 M. L. J. 483; 

22 M. Tj T. 36» 6 L. W 592; 1 '6 F. W. R. 10 , 7 . 15 A . 

L. J 777; 19 Bom. L. It. 866 ; 3 F L. W. 313: 26 0. L. J. 
672: 104 P. R. 1917; (191') M W. ,V. N||, 22 0 \V N 
169 27 P L. R. 1917: 45 O. 94 (P. C.). 

•See 23 Ind. Cas. 221— Ed. ■* 
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and oodioil; a declaration that the plaintiff, 
Jayappa Lingappa, was the adopted son of 
Lingappa Jayappa deoeased;and a perpetual 
injunction restraining the defendants from 
recovering the properties in suit from the 
plaintiffs. The olaim for the injunction was 
valued in the plaint at Rs. 5. 

In the written statement, it was alleged 
that the olaim of the plaintiffs was ground* 
less; that Lingappa Jayappa had full power 
to dispose of the property in suit, and did 
so dispose of it by his Will and oodioil; and 
that the alleged adoption was not authorized 
and was invalid. 

The widow of Lingappa Jayappa, professing 
to act under an authority whioh sho alleged 
had been given to her by the testator 
in his lifetime, adopted J<yappa Lingappaas 
a son to her deceased husband on December 

10, 1906. 

Lingappa Jayappa, hereafter referred to 
as the testator, died on August 23, 1906, 
and the Court of Wards took charge of the 
property in dispute in this suit. In June 
1907, the Collector of Belgauro, ex officio 
an executor of the Will, applied to the 
Court of the LJistriot Judge of Belgaum for 
a grant of Probate of the Will and the oodioil. 
That application was opposed, but the Court 
of the Distriot Judge granted Probate of the 
Will and codicil, and that grant was upheld 
on appeal. 

The First Class Subordinate Judge of 
Belgaum tried the suit. He, having found 
that the property in suit w as inalienable, 
that the testator had no power to alienate 
it and that the plaintiff Jayappa Lingappa 
had been validly adopted, by his decree of 
April 16, 191C, made the declarations and 
granted the injunction olaimed in the 
plaint. From that decree the defendants 
appealed to the High Court at Bombay. 
For the necessary purposes of that appeal 
they applied for copies of the judgment 
of the trial Judge, but did not obtain 
them until June 11, 1910. They presented 
their appeal to the High Court on July 
19, 1910, whioh, if the appeal lay to the 
High Court, was well within the ninety 
days allowed for an appeal to the High 
Court. On objection taken on behalf of 
the defendants, the High Court on March 

11, 1912, rightly decided that the appeal 
lay to the Court of the District Juige of 
Belgaum and not to the Higu Court, 


and affirmed a principle, whioh bad been 
previously applied by the High Court at 
Bombay, that ' where a plaintiff sues for 
a declaratory decree and asks for con¬ 
sequential relief, and puts his own valuation 
upon that consequential relief, then for 
the purposes of Court-fee, and also for the 
purposes of jurisdiction, it is the value that 
the plaintiff puts upon the plaint that deter¬ 
mines both.” 

The High Court directed that the memo¬ 
randum of appeal should be returned to 
the defendants for presentation to the 
Distriot Judge of Belgaum, and the learned 
Judges intimated in this judgment that 
the appeal would be removed into the 
High Court. On March 16, 1912, the 
defendants presented the memorandum of 
appeal to the Court of the Distriot Jadge, 
and alleging that the appeal had been 
presented to the High Court of Bombay 
under the bona fide belief that the appeal 
lay to that Court, prayed that it might 
be admitted. On Maroh 18, 1912, the ^Dis¬ 
trict Judge made the following order: 1 he 

appeal is admitted to the file without pre¬ 
judice to any objection that may be taken 
by the respondents as to limitation or other¬ 
wise.” 

The Distriot Judge in making that order 
does not appear to have decided that the 
defendants, who were the appellants before 
him, had sufficient cause within the mean¬ 
ing of section 5 of the Indian Limitation 
Aot, 1908 (Aot IX of 19087, for not pre¬ 
ferring the appeal to hi9 Court within the 
period of limitation, whioh by Article lo- °‘ 
the First Sohedule to that Aot was thirty days 
from the date of the decree appealed from. 

It so happened that the District Judge to 
whom the memorandum of appeal was pre* 
sented for admission had in 1910, as Lega 
Remembrancer to the Bombay Govern 
ment, advised that the appeal from . t ® 
deoree of the trial Judge lay to the Hig 
Court, and on his advice the appeal 
been preferred on July 19, 1919, to t e 
High Court. The Distriot Judge, knowing 
that the appeal would probably be remov 
into the High Court, may reasonably • 
preferred that the High Court . . 

oide the question under section 5 of t 0 • 

It appears to their Lordships t a 
a memorandum of appeal is . 

beyond the prescribed period of iml 
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the proper order whioh a Judge should 
endorse upon it would be to the following 
effeot: Presented for admission on the 

(date when the memorandum of appeal 
was handed in to the offioe of his Court). Let 
notice go to the respondents (date of the 
order).” The Board in Krishnasami Pani - 
hondar y. Ramasami Ohettiar (4) impressed 
on the Courts in India the urgent expediency 
of adopting a procedure whioh should secure 
at the stage of admission the final determi- 
nation (after due notioe to all parties) of 
any question of limitation affeoting the 
competence of the appeal. 

After the District Judge hid admitted the 
appeal, it was by order of the High 
Court removed into that Court. The learned 
Judges of the High Court, after hearing the 
parties and considering the affidavits whioh 
were filed, were rightly satisfied that the 
defendants had sufficient cause for not 
having preferred their appeal to the Court 
of the District Judge within the period of 
limitation. The fact that the defendants 
had acted on mistaken advice as to the law 
in appealing to the High Court in 1910. did 


a son to her deoeased husband, and conse¬ 
quently the suit, so far as ic claimed a 
declaration that Jayappa Lingappa was an 
adopted son of the testator, must be treated 
as dismissed. The High Court made an 
order of remand as tosoms of the property 
in question in the suit The return to that 
order of remand was accepted as correct, 
and the High Court, on December 11, 
1914, made the necessary order upon it. 

Their Lordships agree with the conclu¬ 
sions of the High Court and with their 
reasons for those oonolusions, and will 
humbly advise His Majesty that this 
appeal should be dismissed. The appellants 
mast pay the costs of this appeal. 

Appeal dismissed. 

•Solicitors for the Appellants: Messrs. T. 
L. Wilson Oo. 

Solicitors for the Respondents: Messrs. 
Ranken, Ford , Ford and Chester. 


not preclude them from showing that it 
was owing to their reliance on that advice 
that they had not presented the appeal to 
the Court of the District Judge within the 
prescribed period of limitation. [See Brij 
Jrtdar Singh y, Kanshi Ram (3)J 

The High Court, after a very full and 
careful consideration of the history of the 
title to the property in suit, of the Govern¬ 
ment Resolution of February 6, 18o2, of 
the Bombay Act 11 of l8dd, and of the 
proceedings whioh were affirmed or autho¬ 
rised by that Aot and of the Will and 
oodioil in question, came to the conclusion 
that some of the properties claimed by the 
plaintiffs in this suit were alienable and the 
private property of the testator and dis¬ 
missed the suit as to them, and as to other 
0 I* 1 ® properties claimed by the plaintiffs 
oame to the conclusion that they were 
.inalienable, and as to tbem-did not interfere 
with the decree of the trial Judge. Tne 

t ^ our t rightly found that the widow 
the testator had no authority to adopt 

<P \ 4 ) w 3 c I u(L Caa - 45 L A. 25; 34 M. L. J. 63; 4 
IOI.VtA 7 L.J. 67; 7 L. W. l5tf; 23 41. L. T. 
l 2y3i 2 P - L - ^ O- VV - N - 

1 19181 M 2i w? U xT i30ai - U 11 Bur * b.T. 12 ; 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Civil Appeal No. 42 

of 1918. 

February 20, 1919. 

Present: —Mr. Fawoett, J. C., and 
Mr. Kemp, A. J. C. 

CHELLARAM KHIaLDAS —Defendant- 

Appellant 

versus 

Seth KIMATRAM and others — 
Plaintiffs—Respondents. 

Civil Procedure Code (Act V of 1903), s. 97, O. 

XXI It, r. 3 —Partition Suit-Preliminary decree _ 

Appeal—Proceedings, stay of — Compromise, whether 
can be recorded. 

Whore, in a suit for partnership accounts, a pre¬ 
liminary decree is passed, the fact that an appeal 
has been preferred from that decree doos not 
operate as a stay of proceedings under that decree, 
except so far as the Appellute Court may order, nor 
doos such an appeal necessarily oust the jurisdiction 
of the Court to entortain an application to havo a 
compromise between the parties recorded uuder 
Order XX£11, rule 3 of the Civil Procedure Code, 
.and a decree passed in accordant therewith, [p. 9 X), 
cels. 1 A 2 .J 

Appeal from the order of the First 
Class Sub-Jadge, Sukkur. 
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Nr Hirdaram Meuaram , for the Appellant. 

Nr. Lalchand Hasiomal, for Respondents 
Nos 1 to 4. 

Nr. Kalumal Fahlumal , for Respondent 
No. 6. 

JUDGMENT. 

Fawcett, J. C. — This appeal arises ont 
of a suit for settlement of partnership 
aooounts, to whioh the appellant and 
respondents are parties. In that suit a 
preliminary deoree had been passed by the 
First Class Subordinate Judge, and the 
present appellant filed an appeal to this Court 
against that deoree. Subsequently, after a 
Commissioner had been appointed under 
the terms of the deoree, it is alleged 
that the appellant Chellaram and plaint- 
iffs-respondeuts Nos. I to 3 oame to a compro¬ 
mise, whioh disposed of the dispute between 
them. The appellant asked the First 
Class Subordinate Judge to have the 
oompromise recorded under Order XXIII, 
rule 3, and a deoree passed in aooordauoe 
therewith, but the First < lass Subordinate 
Judge has rejeoted this application on the 
ground that the suit now being merged 
in the appeal against the preliminary 
deoree, the application should be presented 
to this Court. 

The point before us is, therefore, 
whether tl e lower Court erred in holding 
that it had no jurisdiction under Order 
XXIII, rule 3, Civil Procedure Code. 
Tdat rule provides that “Where it is 
proved to the satisfaction of the Court 
that a suit has been adjusted”, etc , 
the Court shall order suih agreement”, 
etc., to be recorded. • It, therefore, clearly 
contemplates that there is a suit pending 
before the Court in whioh the application 
to record a oompromise of that suit is made. 
In the present case, it is admitted by 
respondents’ Pleader that the partnership 
suit, in whioh this application is made 
is still pending in the lower Court; and 
the only question is whether the faot of 
theie having been an appeal to this 
Court from the preliminary deoree prevents 
the lower Court from acting under Order 
XaIIJ, rule 3. The duty of passing a 
final deoree in the suit still rests, under 
section 97 of the Code, on the lower 
Court, and under Order XLI, rule 5, the 
faot that an appeal has been made from 
the preliminary deoree does not operate as 


a stay of proceedings under that deoree, 
except so far as the Appellate Court may 
order. No order had been made for the 
stay of proceedings, when the application 
to record the compromise was before the 
lower Court and it had, therefore, juris¬ 
diction to proceed with the suit with a 
view to the framing of a 6nal deoree. 
The provision in section 97 of the Code, 
under whioh a party is precluded from 
disputing the correctness of a preliminary 
deoree in any appeal preferred f.’om a 
final deoree, is obviously one of mere 
procedure intended to obviate the unneces¬ 
sary expenses that may otherwise be 
incurred in allowing proceedings to be 
oarried to the stage of a final deoree on 
a preliminary decision, whioh may be 
upset in the Appellate Court. Accordingly 
it cannot be said that an appeal from a 
preliminary deoree is one that necessarily 
ousts the jurisdiction of the lower Court 
when the suit is still pending before it 
for a final deoree. The o^se is quite a 
different one to that where a final deoree 
has been passed in a suit and an appeal 
is made from that deoree. There, of course, 
the suit is not pending before the Court 
but has been finally concluded by the 
deoree. In view, therefore, of the express 
provisions of Order XLI, rule 5, and in 
the absence of any provision whioh shows 
that the Legislature intended the contrary, 

1 am clearly of opinion that the lower 
Court had jurisdiction to entertain the 
application. 

I would, therefore, reverse the lower 
Court’s oider and remand the case for 
disposal according to law. No order as to 
costs. 

I also set aside all stay orders passed 
by this Court, without prejudice to any 
application that may be put before the 
lower Court for stay of the prooeediDgs 
in view of the alleged oompromise. 

Kemp, A. J. C.— I agree with all that 
my learned brother has said. As to whether 
the oompromise should be recorded in the 
lower Court or here, I note that the 
letters addressed to the Commissioner 
purport to inform him that the suit has 
been settled, and in one letter, dated the 
23rd August, the Commissioner is informed 
that on Kim-itram presenting his consent 
to this effect to the Coart, "We will take 
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steps to withdraw the appeal pending in 
the Jndioial Commissioner’s Court n and 
reqnests the Commissioner to report to the 
Coart. 

Order reversed; Case remanded. 


MAHOMED KHAN V. NENTMAL 

SIND JUDICIAL COMMISSIONER’S 

COUKT. 

Second Civil Appeal No 20 of lO'G, 

Ootober 29, 1918. 

Present :— Mr Fawoett, J. C., and 
Mr Raymond, A. J. C. 

MAHOMED KHAN and others_. 

Appbllatns 


ALLAHABAD HIGH COURT. 

First Appeal f^om Order No. 16 of 1919. 

July 29, 1919. 

Present: —Jaatioe Sir P. C. Banerji, Kt., and 

Mr. Jastioe Piggott. 

Ohaubey BENAIK RAO and others— 
Opposite Parties—Appellants 

versus 

PUTAIN SINGH —Applicant — 

R 8PONDENT. 

Civil Procedure Code (Act T of 1908', 0. IX, r. )3, 
0. XLIII, r. 1 -a)— Ex parte decree—Application to 
set uside decree—Order granting application — Appeal, 
whether lies. 

An order granting an application under Order 
IX, rule 13, of the Civil Procedure Code is not 
appealable. 

Appeal from an order of the Subordinate 

Judge, Mainpnri, dated the 2nd January 

1919. 

Mr. M. L . Agarwala , for the Appellants. 

Mr. S. f\ Ghosh, for the Respondent. 

JUDGMENT.—A preliminary objection 
has been taken to the hearing of this 
appeal on the ground that no appeal lies. 
The order from which the appeal has been 
presented purports to be an order under 
Order IX, rale 13 of the Code of Civil 
Procedure. The application on which that 
order was passed was an application under the 
Order and rule mentioned above. From an 
order granting such an application no 
appeal lies under Order XLIII, rule 1 of the 
Code of Civil Procedure. We, therefore, 
dismiss the appeal with costs, including 
fees on the higher scale. 

Appeal dismissed. 


versus 

NENUMAL and others—Respondent?. 

Civil Procedure Code ‘ Act V of 1908', O. XXI, r. *2— 
Satisfaction of decree—Certification, mo le nf — Reference 
to satisfaction in pleadings, whether xutficient. 

In order that a satisfaction of a decree mav bo 
treated as a proper satisfaction under Order XXI. 
rule 2 of the < ivil Procedure Code, (ho adjustment 
should bo notified to the Court whose duty it is to 
execute the decreo in a form which will como heforo 
it in its execution work. A casual reference to 
such an adjustment iu a plaint or other civil 
proceeding is not suilicienf. [p. 902, col. 1 .] 

Appeal from an order of the Joint Judge, 
Hyderabad. 

Mr. Motiram Idanmal, for the Appellants. 

Mr. Gopaldas Jharnatmal, for the Respond¬ 
ents. 

JUDGMENT. 

Fawcett, J. C.—Jn this appeal the appel- 
lants are judgment debtors under a decree 
obtained by the respondents in 19;>8.' On 
2lst April 1911, 6ome of the judgment- 
debtors transferred oertain property to the 
judgment-creditors in satisfaction of the 
decree, but the satisfaction was pot 
certified to the Court. Subsequently, 
the judgment creditors sued one of the 
judgment-debtors on a rent note in respect 
of the same property and obtained a decree. 
But in that suit the defendant pleaded 
that he had no right to transfer the pro¬ 
perty and that some others had an interest 
in and possession of it. Later on another 
person sued and obtained a share of the 
properly and the judgment creditors never 
got the possession. On the 27th January 
1914, the judgment-creditors filed the present 
execution application and the Sub-Judge of 
Tando dismissed it on the ground of satisfac¬ 
tion, bolding tho rent suit to be a sufficient 
certification and that the limitation 
wa 9 saved by some of the judgment- 
debtors being minors. On appeal the 
Joint Judge of Hyderabad reversed 
this order and directed the execution ap¬ 
plication to be restored to the file, The 
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judgment debtors dow oome in second appeal 
against this decision. 

One of the issues raised in the lower Courts 
was whether there was a satisfaction of the 
deoree in fact, and the Joint Judge has 
answered this in the negative. This finding 
of faot is, however, really irrelevant. If a 
deoree-holder accepts an adjustment in whole 
or part satisfaction cf his deoree, and this 
adjustment is certified to the Court, as requir¬ 
ed by Order XXI, rule 2, Civil Procedure 
Code, then such adjustment operates as an 
entire or partial bar (as the oaee may be) 
to the execution of the deoree; and the faot 
that the adjustment may not be properly acted 
upon by the judgment-debtors or otherwise 
does not fruotify in the manner anticipated 
by the deoree-holder, is clearly immaterial. 
The only real issues in this case are: (1) 
whether the adjustment of 21st April 1911 
has been sufficiently certified by the Court 
under Order XXI, rule 2, and (2) whether 
ihe period of 90 days prescribed for certifica¬ 
tion by judgment debtor can be extended in 
this case under seotion 6 or 7 of the Limita¬ 
tion Act. 


On both points I agree with the view 
taken by the Joint Judge. The plaint 
in the rent suit is not before this Court, 
eo we do not know if it at all referred 
to the deoree now sought to be executed, 
but even if it did, this cannot be treated 
as a proper certifying under Order XXI, 
rule 2, Civil Procedure Code. The wcrds 
the Court whose duty it is tc execute the 
deoree” clearly imply that the adjustment 
should be notified to the Court in a f( rm 
wbioh will oome before it in its execution 
work. A casual refereroe to such an ad¬ 
justment in a plaint or other oiv;l suit 
proceeding would ordinarily not be noticed 
at all by a Court in its execution branch. 
Nor can the execution application cf 27th 
January 1914 be treated as a sufficient 
certifying under the rule. The application 
does Dot ask the Court to recognize the 
adjustment, but expressly repudiates if. I Q 
other words, the application does not 
certify it as an adjustment “to the satisfac¬ 
tion of the deoree holder” as required by 
the rule. I agree on this point with thev'ew 
taken by Mahmood, J., i n Fateh Muhammad 
v. Qopal Das (1). 


r nIAf 43?i A - W - N. C886) 76; 4 


Ind. Dec. (n. s.) 593. 


It was contended that the deoree-holder 
had elected to abide by the contract of 
21st April 1911 and this election was 
irrevocable, so that he could not now 
repudiate it. But as pointed out in Secretary 
cf State for India v. Bapu'.i (2), there is no 
room for estoppel in such a case. 

On the other point I agree with the Joint 
Judge and have nothing to add. I would, 
therefore, oonfirm the lower Court’s deoree 
and dismiss the appeal with costs. 

Raymond, A. J. C. —I oonour. 

Appeal dismissed. 

;2) 31 hid. Cas. 277; 39 B. 572.- 17 Bom. L. R. 641. 


CALCUTTA HIGH COURT. 

Al PEALS FROM APPELLATE DECREES NOS. 95 1 

AND 1072 OF 1918. 

May 23, 1919 

Fi(8ent: — Justioe Sir Asutosh Chaudhuri, Kt., 
and Mr. Justioe Cuming. 
KSHETRA NATH ADHIKARI and 
others—Defendants—Appellants 

versus 

DURGAPADA MANDAL and others— 
Plaintiffs— Respondents. 

Trust, resulting—Creditor put in possession of 
estate, position of—Purchase made in creditor's name 
Ileal purchaser, whether can recover possession from 
creditor—Consideration, jayment of, proof of—Oral 
evidence, admissibility of—Sale for arrears of rent due 
in respect of period prior to purchase Creditor, position 
of—Transfer of Property Act (IV of 1882J, *. 76 (c,\ - 

R , the father of the plaintiffs, being indebted, hi* 
properties were purchased in execution of a decree 
against him by P., who agreed to return the pro¬ 
perties to R in consideration of a payment to him 
of Rs. 2,160. Defendants Nos. 1 and 2 advanced a 
certain sum to J? as a loan, and on R. himself psviDg 
the balance, P. executed a kobala in the names of 
defendants Nos ! and 2 in 1897. A year after, R, 
being unable to pay interest on the sum advanced by 
the defendants Nos. 1 and 2, put the latter in 
possession of the properties to enable them to take 
the profits until re-payment of the debt due. After 
the execution of the kobala, some of the properties 
in suit, viz , plots N^s I to > 3, were sold for 
arrears of rent due for a period prior to the kobala 
and were purchased by th*» defendants themeelves- 
The plaintiffs then brought these suits within 12 
years of the execution of the kobala for recovery of 
possession of the properties upon payment of the 
amount due to the defendants: 

Held, (1) that the defendants Nos. 1 and 2 were in 
the pos'tion of creditors in possession, and there wai ^ 
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a resulting 1 trust so far os these properties were 
concerned and that, therefore, the plaintiffs were 
entitled to get back the properties upon pavment of 
the amount due to the defendants; [p. POf», col 2; 
p. POP, col. 1.] 

(2) that it was competent for the plaintiffs, whose 
father was the real purchaser, to prove the pay¬ 
ment of the purchase-money by parol, even though 
it was expressed otherwise in the Jcobala; [p. 906, 
col. l.] 

(3) that undor section 76 fc) of the Transfer of 
Property Act the defendants Nos. 1 and 2 were 
responsible for the sale of plots Nos. 1 to 13 in 
execution of decrees for arrears of rent, even though 
they were for a period prior to the execution of the 
lcobala, and that, therefore, the plaintiffs wore entitled 
to recover those plots also. [p. 9C6, col. .1] 

Monappa v. Surappa , 11 M. 234; 4 Ind. Dec. f N. s.) 
163, relied on. 

Appeals against the deorees of the Dis- 
friot Judge. Burdwan, dated the 7th 
February 1918, modifying those of the 
Subordinate Judge of that District, dated the 
23rd September 1916, 

FACTS appear from the judgment. 

Babu Bepin Behari Ghose (with him Babu 
Bankim Chandra Mukherjee), for the Appel¬ 
lants.—The defendants are the appellants. 
One Ramdayal left three sons T., D. and K. 
I), is plaintiff in appeal No. 951 and K. 
is plaintiff No. 2 T. is defendant in this 
appeal and plaintiff in the other. The 
properties of Ramdayal were sold in exe¬ 
cution of a decree to the Hazras in 
1895. The latter sold them in 1 S97 to de¬ 
fendants Nop. 1 and 2. Plaintiffs’ allegation is 
that they and defendants Nos. 1 and 2 paid 
the entire money, that the defendants 
were mere benamidars. Plaintiffs arranged 
to pay off the defendants, but on their failure 
to do so the defendants were put in pos¬ 
session in 1304. Subsequently the defend¬ 
ants were paid off but possession was 
refused in 1307. The 6rst Court decreed 
the suit in part. The Court of Appeal 

decreed it in full. On appeal to this 
Hon’ble Court it was held that it was 

not a oase of trust or of mortgage, but 
of simple possession. Hence the oase was 
remanded. On remand the learned Judge 
bolds that we are mere benamidars. It is 
admitted that I advanced more than frds of 
the money and that I was put in posses¬ 
sion. These, I submit, are sufficient indicia 
of my title. The lower Court could not have 
converted the suit into one for redemp¬ 
tion. A mortgage must bs made by a 

regular deed. Plaintiffs do not come on 


the basis of a mortgage. The arrange¬ 
ment was that on payment of a certain 
sum of money I would give up possession. 
That would he a personal oovenar.t not 
running with the land. In order to 
make such a oovenant enforceab'e in law, 
there ought to be a timelimit. See Worthing 
Corporation v. Heather (1). Therefore 

the contract would be void in law. Their 
oase is that they were refused recon¬ 
veyance of property. The proper frame 
of the suit ought to have teen one for 
speoifio performance, which ought to have 
been brought within three years. I am not 
a mere bennmidar, a mask. I am taking 
exception to the finding of title by the 
learned Judge. There is no law under 
which the plaintiff-4 can olaim relief. 
Neither is there any equity in their 
favour. Title under the law is in me. 
The deed is in my name and I paid the 
money. What then is my positionr They 
have given up the position of a tiust. 
The onus is on them to prove that they 
paid the purchase-money and that I 
was nobody. They obtained possession 
of a portion by using force against my 
tenants, which amounts to using force 
against me. Otherwise I have all along 
b?en in possession. Either I must be an 
owner or nobody. There is no middle 
position left. On the strength of the 
deed I fought other people and protected 
the properties. The view of the Appellate 
Court below, that I was bound to save 
the property from being sold, I 
submit, is a wrong view. The defendant 
is not a mere creditor but he is an owner. 
The contract of sale had been made by 
a deed. You oan’t call a person a be - 
namidar if he substantially advances the 
purobase money and further when there is 
a oontraot for reconveyance. Plaintiff sued 
in ejectment. The Judge has made us 
liable for all oosts. We ought to get our 
costs of the litigation. Issues show that 
the defendants were purchasers burdened 
with a trust in plaintiff'’ favour. So the 
ownership of the property was not questioned 
at all. They can only claim on the ground 
of trust. It is really enforcing an agree- 
ment to reoonvey the properties to plaintiffs. 

Babu Hemendra Nath Sen (with him 

(1) (1906) 2 Ch. D. 532; 7-5 l>. J. Cli. 7CI; 22 T. L. 
R 750; 4 L. G. H. 1179; 95 L. T. 718. 
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Habu T)hirendra Na'h S Pn \ for th« R 
spondents.—The nJainfiff ’ ’ * , R ' 0 ' 

P-ved to the hil Th« fi T ^ bee ° 

the r„„ri. Ibe fiDdln gs Of both 

u\ u &re oonoarrf , n( . &nd 

It has been found a* a f an * ,hai K ,”i 

,.77"' 7 h ere va« an arrant “ 

that the defendants would ho r.n.f c 
tbe plaintiff. The position is this* @ They 
were in pcsfeseion on the distinct i 7 

standing that they would recount 
with interest tr- 0UJ “ reoon P themselves 

icn interest. This, in other words, amounts 

Tranaf Safr f° p ary mortgage ■ See section 76 

i, 

j ^ P^Edeot owner tu,. 

oondnot of thn a a. . er * 1 he 

InsS’t , d T d 6 ,CWfr CoS 

^,;srv h ; r e - d * 

18 not a oaf? e of oomrant at a]] 

BaLu Bepin Behan Chose, in reply - 
-The position taken by them is that- t 

be a : afra °: a ' r y ™^tgage. But that oanno t 
be done by mere word of mouth Th« 

mortgagee is not bound to tave the' J.t 

from being sold for arrears nf ® 

accrued due before the mortgage"^'Th® 

mortgagor’s doty is to mate over Tb ® 

ha 0 " fr :\ fr ° a a " 8a ° b Office ties "Tut’ 

JUDGMENT P n does Dot 8ppiy * 
a chequered ‘oLe, Thet™ 8Ci ' 8 ba ™ b ^ 
in October 1999 and the ’ T 8 ‘ D8t,tHtpd 

trial Court was delivered in SeJtZ'Lly^ 

w°a n s m: 1 i n‘° c a T r and o2i 

of the District Judge who ^ h fU " Ces80r 
appeal on remand delivered his *'! 

in February 1 yj8 npholditg tbe^rt 
of the trial Court, except ^ n r e, °T°? 
certain properties, namely, plots N s 1 10 

of schedule %t Ra %t The Htf ^ ^ *° ^ 

4, 6 to 9 and 11 to 1 3 ! 8 Nos 1 

who tried the origin 1 • rcbnafe ndg 0 

Ramdayal became indebted' « ‘ bat 

‘ion of a decree sgalrs him ‘ D o^ 00 ' 
Chandra Ha.ra purobald tb ° De Pr °' ap 
but Ramdayal persutdfd ?' 
brother, who was joint with V h ' 8 

those properties i 


l IV 


e P ve? eDt ha? f R ;- 2l45 ° Ra ™ da M kow. 
ever, bad not sufficient money aid 

approached defendant W 0 . 1, a creditor of 

f" cud 8 to t i V N ° 2 ' an iD "'m»»e 
. to hel . b.m. These defen ante 

tdsa-cedRs 1 676-8 n a * a ! 0 .n and R m 
doyal himself pa ,d R,. 9 o, and a kb la 

was Obtained from the auction purchasers, 

n the n a me , of those defendants on thi 
loth November 1897 Afta* i 

Ramrlfurtl „ l *. A “ er the purchase 

i mdayal got possession of tbe properties 

r r t TV n P °,T 83i0n fOT »bout oo" 

on the ‘ 000 d not pa y the interest 

he S t U h“ ad, ' anoed defendants 

he put them , n possession of the proper 

e , to e - b,a ‘hem to tske the Ufit, 

n t l repayment of the debt due The 

trial Court found that at the time of 

the hearing Rs. 1 569-11 9 were d„e » 
t e d f d ant8 and ?ave ; he *^ |n J. fo 

ment 1 possession conditional on pay- 
ment by them of the said sum wiihfn 

pontiff nD ' h8 ' He fDrtbpr bB,d tb et the 
piaiDtius W e re nofc entitled f n Q a 

Err ’Sttix 

it 

Ramdayal TtheplaLM ‘ ra8tee9 f ° r 

fh»t t ? P6al , tbe 6r “ t Cistriot Judge held 

secondly, on a u f ufrn 0 tuary 
created at or about J 304 ar d 

a8 ’ a ° oordi to him neither 
nor the usufructuary mortge^e or old ha 
proved without a deed, he dismissed tbe 

Colrt* P l a - ,D / , f 8 i tben a PPealed to Ibis 

had fan 10 ^ be d that tbe learned - J odue 

plaint iff ^ t0 u a ° €rr0r ,Dacmn<5 b as the 

and n? ^ , brCD * h ‘ tbei > on title, 

Z t not on basis of a trust or of a 

j° JT, BLd added tbat lf tfc e District 
ge lad gODe into the f»<?t« ardfrnrd 

*.* 9 ,n favour of plain iffs, »t w«g 

i v ou . that the defendanrs oouli not 

f 6 ls ', fbf ir ol^im to pos«6*aion ‘anle« 

> aova v* ns? and esc>tbli-roiai? some s.ob 
P ea as limitation, mortgage or ow/ier, 


trust or, 
roci fgRge 
ina^ojnch 
the fro^t 
or old he 
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They remanded the appeals that all neoassary 
facts might ha ascertained. 

The appeals upon such remand were 
heard by a new District Judge who has 
practically confirmed the 6nlings of the 
trial Court. He finds title in the plaintiffs 
and held that inasmuch as the suit was 
brought within 12 yeirs of the denial of 
their title or within 12 years of the 
kobala, they were entitled to succeed. 
He has also held that the plaintiffs are 
entitled to plots Nos. 1 to 13, inasmuch as 
he finds that there are no materials to 
show whether any part of the arrears 
sued upon fell due after the defendants 
had entered into possession. The defend¬ 
ants, he held, were creditors in possession 
in the same way as usufructuary mort¬ 
gagees and, therefore, they were in the 
position of trustees, an 1 that they should 
have paid the arrears and oould not take 
advantage of the situation. He found 
that they had paid Rs. 68 for purchasing 
those plots and has alio ved them credit 
for that sum. He has further allowed 
the plaintiffs credit for Rs. 105 as value of 
some paddy which had admittedly been given 
by them to the dnfendants. Taking those 
two sums he found that Rs 1,522 11 9 
was due to the defendants This amount, 
however, should be Rs. 1,532-11 9. With 
that modification he upheld the decree of 
the firet Court. 

It is argued before us that the learned 
Judge has not arrived at a proper 
conclusion having regard to the follow¬ 
ing facts, namely, that money was advanced 
by the defendants, that the conveyance 
was in their name, that the deed was in 
their possession arid that admittedly at the 
time of the suit they were in possession 
of the property and that, therefore, it 
ought to have been held that they were 
the real purchasers. We are unable to 
take that view. It has been distinctly 
found by both Courts that the defend¬ 
ants advanced some money, no doubt the 
larger portion of the price, but the money 
was advanced by them as creditors and 
not by way of purohase. It has also b?en 
distinctly found that the document was 
taken in the rames of the defendants to 
safeguard Rimdayal who was then heavily 
indebted, that Rimdayal effeoted sales of 
Borne of the properties covered by the 


kobala and repaid a portion of the debt 
due to the defendants, that he was actually 
in possession for about one year aUer the 
date of the purchase and that ho sub¬ 
sequently made over possession to the 
defendants to repiy themselves and upon 
snob repayment to give possession baok to 
Rimdayal. Ramdayal also was in possession 
of the sale certificate which had l>eu 
granted to Profap Hizra; that it was an 
untrue suggestion made by tho defendants 
that the plaintiffs had fraudulently obtained 
possession of the sale oertifio ite Contempo¬ 
raneous documents of sale show that 
money was obtained and applied for pur¬ 
poses of discharging the deb due to the 
defendants and that there is also an 
entry in Protap Hazra’s book showing 
that Ramdayal was the real purchaser. 
There is no doubt from the facts f-und 
that the defendants were merely creditors 
<o the extent of the advance made by 
them and when they were given possession 
of the properties by Ramdayal, they were 
in the position of usufructuary mortgagees. 
Reliance was also plaoed upon a labuliyat 
for the homestead land whioh was executed 
by Rimdayal in favour of the defendants. 
B)th Courts have found that the kabuliynt 
was a paper transaction and, therefore, of 
no value. It has also been found that 
no creditor was actually defeated by this 
benami transaction. 

It has next been argued that if any- 
thing, the oiroumstanoes show that there 
was an agreement between the parties 
that upon repayment of the money the 
defendants were to reoonvey the proper¬ 
ties to Ramdayal and that inasmuch as the 
defendants had refu-ed to make over 
possession in Magh 1303 (February 19 l) 
the suits were barred by limitation, aa 
they are really, though not in name, suits 
for 9peoifio performance of a contract and 
are governed by Artiole 113 of the Lirai- 
tation Act. We do not think they are 
such suits. They are merely suits to re¬ 
cover possession. As they were instituted 
within 12 years of the date of refusal 
on the date of the kobala, they are 
within time. Upon the facts of these 
oases there is no doubt whatever that 
the defendants are in the position of 
creditors in possession, and there is a 
resulting trust so far as these properties 
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are concerned, and that, therefore, the 
plaintiffs are entitled to get baok the 
properties upon payment of the amount 
due to the defendants. It was argued 
tbat it was not open to the plaintiffs to 
prove that the consideration was paid in 
the manner above stated, as their evidence 
contradicted the reoital of payment as 
contained in the kobala. Even the Statute 
of Frauds does not affeot, indeed expressly 
excepts, trusts arising by operation or 
construction of law, and it has been held 
in England that it is quite competent for 
the real purchaser to prove the payment 
of the porohaee- money by paro), even 
though it be otherwise expressed in the deed. 

It was lastly argued that the learned 
Judge was wrong in respeot of plots Nos. 1 to 
13. We are of opinion that he was not 
even, if it be oonoeded tbat the arrears were 
for a prior period. It is only necessary 
to refer to teotion 76 (c) of the Transfer 
of Property Act. The decision in this 
case also finds strong support from Monappa v. 
Surappa (2), where a similar order was made 

by the learned Judges in practically similar 
circumstances. 

The appeals, therefore, will be dismissed 
with costs. 

UM 9U4T 1 n Appeals dismissed. 

( 2 ) 11 M. 234 ; 4 Ind. Dec. in s ) 163 . 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

• Second Civil App&al No. 25 of 1916. 

March 1, 1919. 

Present-.— Mr. .Fawcett, J. C., and 
Mr. Kemp, A. J. C. 
KEWALRAM— Appellant 

versus 

Musommat ISARBAI *nd others— 

Respondents. 

Civil Procedure Code {Act V of 1908) ^ *i 

JJ’ 2 2. 23 —Execution of decree-Death of 
judgment-debtor-Execution against one of several 
legal representatives—Objection by legal reor^tZ 

—Procedure —Discretion of Court. P tallve 

• A judgment-creditor has a statutory ri&ht tn ™ 
ceed against whichever of two Ipo-oI ° ° P ro ' 

of hi a judgmeut-dobtor he 

against whom he proceeds Offers ' any ’obtcHon^ 

va t s 

judicial principles including equitable cSSSfion” 

“tween theTwo legal rep^sentat°°es <i and t mah iUitie h 
order as it thinks fit. [p. So 7 , oo““£ f ch 


Appeal from the order of the Distriot Jadge, 
bukkur. 

Mr Hassomaf M. Ourburam, for the 
Appellant. 

No^l' T ° IaslUg Khushalsing, for Respondent 

JUDGMENT. 

Fawcett, J. C. — The main faots in this 
08S6 ate a8 follows: — 

One Chandnmal obtained a deoree in 
Suit No. 2l6 of 1912 against Puribai, Isarbai 
and others. This provided that Rs. 855 

Q 0re Q J 36 Pa,C ^ ^ Paribai personally and 
Rs dlU by isarbai and that if lsarbai did 
cot do so, then Puribai would be liable 
personally for the amount. Rs. 300 were 
P, ai y Isarbai and so she was discharged; 
a so a sum of Its. 125 was paid by 
Puribai. After her death the appellant, 
ewa araro, who is an assignee of the 
deoree-holder, made an execution application 
tor the balance due under the 
ecree, in whiob Ie asked for execution by 
e a aohment and sale of certain immove- 
able property in the hands of Isarbai as 
the legal representative of Puribai. Isarbai 
opposed the application on the strength 
of a deoree in Suit No. 2d of 1914. This was 
passed on an award, under which she 
obtained a portion of a house of Paribai 
ree rom aDy liability in respeot of this 
judgment debt, and one Nihalobaod, who 

p S u atG /° . been a paramour of 

un ai, obtained another house of Puribai 
subjeot to a liability for Puribai’s debts. On 
e strength of this deoree, which was 
admitted in evidence in the case, the Sub- 
ord.nale Judge, Shikarpur, dismissed tie 
app icaticn with costs. The assignee, Kewal- 
ram , . a PPealed from this order to the 
istriot Judge on the ground that the 
appe lant wag not a party to the award-decree 
an was Dot bound by Isarbai’s release 
rom liability as a legal representative of 
Puribai. In bis judgment the Distriot 
Judge, after referring to a contention of 
the respondent’s Pleader that the appellant 
in collusion with Nihalcbar.d was tryirg 
to get hold of the part of Puribai’s property 
that was given to her sieter Jsarbai free 
of liability, says that the appellant’s remedy 
was to proceed against Puribai’a property 
in the hands of Nihaloband and Dot to 
harass Isarbai. He accordingly confirmed 
the lower On r t’s crier and dismissed the 
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appeal with oosts. Kewalram has brought 
a second appeal, v\hioh now is before as. 

Mr Ha^somal for the appellant has raised 
three main contentions, viz :— 

(1) that the awarddeoree is inadmissible 
in evidenoe; 

(2) that even if admissible, it does not 
affeot the appellant, who was not a party 
to it; and 

(3) that the deoree is a nullity in so far 
as it decided the question of the validity 
cf Puribai’s Will and the rights arising 
thereunder. 

Mr. Tolasing, on the other hand, contends 
that the orders of the lower Court have 
been properly passed in the exeroise of an 
equitable jurisdiction, on the principle of' 
marshalling, and that the orders merely 
ask the judgment-creditor to proceed first 
against the property of Puribai in the 
hands of Nihalohand. He admits that the 
deoree in itself is not one that is binding 
upon the appellant, and that, if he is unable 
to execute his deoree against the property 
in the hands of Nihalohand, he has the 
right to proceed for the balanoe against 
the property in the hands of Isarbai, 
inspite of the award deoree freeing it from 
liability for Puribai’s debts. The first 
question that arises is, therefore, whether 
the lower Courts have an equitable jurisdio* 
tion to refuse the application against 
Puribai’s property until the judgment- 
creditor has first exhausted his remedies 
against Nihalohand’s. Mr. Tolasing relies 
on the oases of Wall Muhammad v. Turab 
Ali (1) and Nimb>iji Tulsiram v. Vadia 
Venkati (2) in support of his contention. 
-These do support the view that in execution 
regard n ay be had to equity (cf , also 
section 49 of the Code) but at the same 
time, as remarked in Akhund Abdul Wahid v. 
Manager , Encumbered Estates (3), equity 
cannot beallowed to override statutory law. 
Has then the judgment-oreditor a statutory 
right to proceed against whichever of the 
two legal representatives of Puribai be 
prefers? If he has, then I do not think 
•it can be upset on mere equitable grounds. 

Under seotion 50 of the Code the 

judgment creditor “may apply to the 
' (i)4 A. 497; A. W. N. (1882) 127; 2 Ind. Deo. 
(s. 8.) 1180. 

(2) 16 B. flS’ ; 6 Ind Dec. 'n. s.) 983. 

V&) 19 Jrnl. Cas. 81:8; 6 S. L. li. 250. 


Court’ to exeoute his decree against a 
legal representative; this dees net any his 
application must be granted. Seoticn l\ 
says the Court may order execution of 
the deoree ... by attachment and 
sale of aDy property;” even if ‘may’ is 
construed as ‘shall’ in a case where there 
is a liability to suoh attachment and sale, 
still this is subject to suoh conditions 
and limitations as may be pi escribed” by 
the rules in Schedule I. Under Order XXT, 
rule 7 (4), the Court on a properly framed 
application ‘ shall, subject to the provisions 
hereinafter contained , order execution of the 
deoree according to the nature of the 
application.’ This, therefore, is subjeot to 
the provisions of Order XXI, rule 22, 
under which a notice has to be issued to 
a legal representative against whom execution 
is sought. It is also subjeot to Order XXI, 

rule 23 (2), under which where the legal 
representative “offers any objection to the 
execution of the deciee, the Court she 11 
consider suoh objection and make suoh order 
as it thinks fit.” This leaves the matter to the 
discretion of the Court, whiob, however, has to 
be exercised on judioial principles. But these 
inolude equitable considerations, and 1 think, 
therefore, that it is open to the Court to 
consider the equities between the two legal 
representatives who are parties to the 
application, iiz., Isarbai and Nihalohand. 

That being so, the award-decree bpcame 
a relevant fact in considering these equities 
under seotions 7 and 9 of the Evidenoe 
Aot and is admissible under seotion 43. 

In view of this deoree i think it is 
clearly equitable that the judgment-creditor 
should be made to proceed against Nihal¬ 
ohand, before he proceeds against Isarbai. 
No doubt the doctrine of marshalling dees 
not direotJy apply, but the rule of ‘equality* 
on which that doctrine is based applies, 
inasmuch as equity tries to effect a 
distribution of losses proportionate to the 
several liabilities of the persons concerned 
(Halshury’s Laws of England, Volume XIII, 
Artiole 79, at pages 69-70 and Artiole 167 
at pages 141-45). In this case Isarbai 
has a legitimate claim to the protection 
of the Court, whioh should be regarded 
under Order XXI, rule 23 (2), the more 
60 since to disregard it might entail 
subsequent litigation by Isarbai suing to be 
reimbursed by Nihalohand. 
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J, therefore, think the lower Courts had 
jurisdiction to refuse the application atiiost 

Isarbai: hut, on the other hand, the judg- 
ment nreditor should not suffer undu’y by the 
Court’s regard of the equities between her and 
Nihalohand. Tne order under rule 23 should 

in my opinion, not be an absolute dismissal 

of the application, but one allowing it to 

be amended within a oertain time so as to 

pray for exeoution against the property of 

Punbai in the hands o Nihalohand and 

if the whole decretal debt is not satished 

by such execution, then for the balance 

against the property of Puribai in the 

hands of isarbai. An amendment of this 

kind is, I think, permissible: cf Sakarlal 

v Box Parvntibai (4) and Durga Dos v 
Uewrai (5). 

I would, therefore, modify the order of 
the lower Court by directing that the 
exeoution application may be amended 
accordingly within a fortnight or such 
farther time as the Court may allow and 
that on its being so amended the execution 

application be remanded to the Sub-Judge’s 

Court for disposal according to law, but 

that otherwise the appeal should be dismissed. 

As appellant has substantially failed, I 

think he should bear the respondent’s costs 
of the appeal. 

KEUP, A J '-?-T Thi9 ia ° n « of those 

oases which, if the suspicions of the learned 

District Judge are correct, furnish an 

illustration of the disgraceful way in which 

a Hindu lady can be persecuted by litiga- 
tioc in this country 

One Chandumal Khemohand, described as a 
Pleader of Shikarpur, entered into a ohamper. 
tone agreement with oertain oliente for pay. 
ment to him of Be. 1,000 in the event 
of success in certain litigation. After that 
litigation hie oliente, one of whom waa the 
deoeaeed Hindu lady Paribal, refoeed to 
pay and he Bled a Suit No. 205 of 1912 
againet them, joining the preaent respondent 
Isarbai as a party. He gave np the male 
defendants in that suit and proceeded againet 
the two ladies Paribai and Darbai. Some¬ 
how or other these two ladies were induced 
to compromise the claim in the following- 
mannerr-There was to be a decree for 
Ks. 8o5 against Punbai, but if Isarbai 
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(4) 26 B. 283; 4 Bom. L. R. 14. 

(6) 33 0. 306; 3 C. L. J, 112; 10 C. W. N. 297 


who was to be liable for only Rg. 300 

Hah f a 7u an V T d Rs - 300 * Paribai 

liable for the balance only. The suit was 
dismissed against the male defendants. I 
can only assume these two ladies had not 
the benefit of independent adyioe when 
they were thus induoed to bold themselves 
liable for praotioally the whole olaim in 
order to free the male defendants. 

After this decree Puribai died. A dispute 

. t0 . be u r . property arose between her 
meter Isarba. and the respondent Nihalohand. 

des p or,b ? d „ b y Earned District 
Judge as Puribai s paramour, as to the 

succession to her property. There is also 

some talk of a Will of Puribai in the 

arguments. In any oase, the matter was 

referred to arbitration and there is an 

narHa '°V 1 °” 6 ° f the arbi ‘rators was 

and fi '^° W o Ver ‘ aD 8Ward was Passed 
and filed m Court hy which a portion of 

honsTt t0 Iearbai and another 

house to Nihalohaod and the latter was 

to undertake all the liabilities of Puribai’s 

estate. The present appellant is the assignee 

Of the decree in Suit No. 20d of 1912 

and claims to execute the decree against 

Panbai’s estate in the hands of ifarbah 

Isarbai had paid before this the Ri. 100 

for which she personally was liable. Both 
the lower Courts have dismissed the 

hiT e P T : oa "' on lor execution referring 
t'Z ,‘° Parba ' 9 aata ‘o in the hands of 
Nihalohand. The learned Distriot Judge 
was clearly „ fluenoed, and, in my opinion, 
ery properly, by the suspioion that the 
appellant is colluding with Nihalohand to 
make the estate in Isarbai’s hands liable 

N^hif g ‘ h j. award the estate in 

Nihalohend s hands is to be liable. 

o oubt if neither the present appellant 

nor his transferor Chandumal was a party 
to the award or accepted it, that award 
oannot bind the appellant who ie at libsrty 
under section 50, Civil Procedure Code, to 
proceed against the estate of Paribai wherever 
i may be. If, however, the appellant or 

f ° re j aa8, £ Q naent Chandumal knew 
of and accepted the terms of the award 
between Isarbai and Nihalohand, then the 
appellant cannot go back on the term 
mating Puribai’s estate in Nihalohand’i 
ands alone liable. Tae Court would be 
exeroisiog its discretion under Order XXI, 
rule 24 (I), correctly, in my opinion, in 
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Booh a case in dismissing the application 
BO far as execution against the estate in 
Isarbai’s hanls is oonoerned. Bit Order 
XXI, rale 23 (2), gives the Court power 
to oonsider any objection the legal repre¬ 
sentative may have to urge and to pass 
Bnoh order as it thinks fit. Under the 
eiroumstanoes of this case I think an order 
refusing execution against the estate in 
Isarbai’s hands, until the transferee has 
proceeded first against the estate io Nihal- 
ehand’s hands, would be a fit and proper 
order to mike. 1, therefore, agree with 
the order the learned Judicial Commissioner 
proposes to pass in the appeal. 

Order of the lower Oourt moiifiei and the 
Case remanded . 


PRIVY COUNCIL. 

Appeal Faum the Caloctta High Court. 

July 26, 19*8. 

Fresent :—Lord Buokmaster, Lord Dunedin 

and Lord Wrenbury. 

SIYA PRASHAD SINGH — 

Appellant 

versus 

The TATA IRON AND STEEL Co., 

(Ld.)— Respondents. 

Landlord and tenant — Lease, construction oj — 
Bartender, option of, on six months’ notice—Notice 
given by lessee — Surrender, deed of, execution of, after 
expiry oj date of notice—Determination of lease, date of 
— Kent, liability for. 

The Raja of Jeriah granted a miuing loase to the 
defendant firm upon certain terms and conditions 
as to the payment of rent and royalty upon coal 
excavated. Ti e lease was for a term of 9 9 years and 
contained a clause giving the lessees a right to 
surrender tho lease upon giving six months’ notice 
and satisfying the conditions as to rent and royalty. 
The lessees, not finding tho business profitable, gave 
tho Raja notice that upon tho expiration of six 
months from the date thereof their rights and obliga¬ 
tions under tho lease would cease, and they went 
out of possession and informed tho Raja of the fact. 
The Baja's agent demanded a deed of surrender, and 
negotiations for tho execution of this deed and for 
tho payment of rent and royalty were carried on 
till alter the period of six months had expired. 
When, eventually, the deed was executed and 
delivered, payment of the rent and royalty was 
tendered, the same being calculated up to the date of 
the expiry of the notice, but tho Raja refusod to 
accept payment, and instituted the present suit for 


rent and royalty due up to date of tho execution of 
tho deed of s irreudor. I he High Court hold that 
the lease had been determined by the notice and 
di smissed the suit. On appeal by the plaintiff to 
the Privy ouncil: 

Held, that the suit had been rightly dismissed, 
that the request uy the Raja’s agent for the execu¬ 
tion of a deed of surrender merely transferred the 
payment to tho dace when the surrender was execut¬ 
ed and delivered, the fact that that dato was 
subsequent to the dato of the expiration of the notice 
would make no difference for its operation would 
tako effect from tho dato when the notice expired 
whenever it was executed, and payment upon this 
date was all that was required [p. Did, col 1.] 

Appeal from a judgment and decree of 
the Ualoatta High Court (Chapman ar.d 
Mulliors, J J.., aated the 2*ud February 1916, 
which reversed a judgment and deoree of 
the Subordinate Judge of Perulia. 

FACTS appear from the judgment. 

Messrs. Upwhn, K.O., De Giuyther, K.G , and 

J. M. Karikh , for the Appellant.—Clause 9 of 
the lease provided for giving notice to quit. 
It should expire at the end of the half year 
or the year. The notioe given was, therefore, 
invalid. Defendants have not paid as per 
the lease the rents and royalties on the 
date of expiry of the period fixed by the 
notioe. It is a condition precedent to the 
validity of the notioe. Grey v. Friar (1). 
There is no estoppel here at all. There 
is do waiver on the part of plaintiff and 
the agent of plaintiff has no power to 
give up aDy rights of plaintiff. 

Messrs. K. O. Lawrence, K. 0 ., A. M. Dunne , 

K. 0., and Brown, lor the Respondent.— On a 
proper construction of the notice, no payment 
is necessary at the time of giving notice. 
The exact amount could Dot be ascertained 
at that date. Clause 9 is governed by 
clause 3. Plaintiff’s manager also agreed 
by demanding a lormal deed of surrender 
to aocept payment when the deed of 
surrenoer was executed. If the manager 
bad authority to accept notice, he had 
also authority to fix the time lor pay¬ 
ment lor the benebt of the estate. It is 
not oontrary to the provisions of the 
lease. The conduct of the manager would 
amount to waiver and it is binding on the 
plaintiff. Reference was made to sections 
lc6, 229 and *37 of the Indian Contract 
Act. 

JUDGMENT, 

Lohd BucemabT&r.—T he appellant is tha 

(1) (1854) 4 H. L. 0. £.65; 18 Jar. 1036; 10 B. R. 
683; 94 R. R. 24». 
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faeir and legal representative of Kaja Sri 
Sn Darga Prashad Singh, the plaintiff in 
the suit ont of which this appeal has arisen 
he proceedings were instituted to re- 
cover from the respondents the 3Qm 0 f 

rupees 26.2d7.i2-0, being the alleged 
arrears of royalties due under two S 

nts e LH ra H te 0 * ^ KlJa to tba re^ond 

19(18 d 1 d n res P eo “vely the 4th March 
ly08 and the 29th September j 9 08 The 

defence to the claim was that leases had 
been duly determined by notice, and it is 
8 qne ?‘ 10n a ° d this alone which arises 

aS-sr rsa 

s =z.'*:r zazz “• 

tar as the points to be determined 

:;* a :r:n.'r“~ r„.;: -f? 

betore payment begins being the „ u 
differences between the two, as will an 
■U the course of this jidgmlnt T" 
differences are immaterial to the Dre ^? 
dispute. Both leases appear to have b 
*n the vernacular and the obscurity 'T f 

tT ala Hr “ la ' tb ‘^ 7 7 e 

The lease of the 4th March lt08 i„ 
one accepted by their Lordships f 0r t £f 

purpose ot examining the olauses that hT 
upon the dispute. By lt a bear 

“ade by too Baja to the respond!" P 
pauy ot coal, lam, and mining 7“^°“' 
oertain Alouzaus Delonging to rt?« bt 
Zemindari ot the Kaja Tf tbe ^est n l 

tlhena lor a term of y*y years B rgunnah 

1 certain royalties were Led for V ° Uaae 
of coal, ana by otause 2 w ° a 2 h°s 

that the royan.es mentioned should bf 

payable quarterly, - e „ in four Kdll T 
Baisakh Sraban, Kartio and Magh ” 8 ° f 
By clause S oertain minimum , n 
was provided, which after IT“ r ° yaUy 
obliged the lessee to pay ~ “ ° Dd yea ^ 

minimum royalty ” of rp 904, aDD ual 
annum until the exp,ration 0 f 271 *" 

With a provision that it the r n 
under the earlier clause were I u Pa ‘ d 
taking the accounts at the end £ ° Q f Dd °“ 

year to be less than the min* d ° f eaoh 

the lessee should be bound to T r ° yalty » 
iess. and pay the sumoT^ 6 “P ‘be 

tuU within the two months 0^77^ 
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this pro vi¬ 
and they 


infi: year. The words in whioh 
sion is oouobed are important, 
are as follows : — 

If on taking aomnnfs at the end „f 
each year it bsfonud that the royalty paid 

by y °“ a f “ r the «aid lands for that particular 

year ., 18 039 tba ° ‘he said minimum 

no h 7 ’ 7, y ° a 8hail be bound to make 

up the said loss and pay the said su n of 

w ihin Z7 ° a “T ° Gandah9 ™ 

year. h ° moatb9 °' tbd lowing 

less/es^alJ 27 " to th « 

essees to take the neoassary surfaoe land 
for the purpose of carrying on the colliery 

and'This 7^" SXSd r0Dts ^ B '* b *- 

end If r o'* 8 ‘° be ° 0me dae at ‘h« 
end of each Bengali year. There were 

consequently three distinct payments to be 
tn h„ Tile / 0yalt,e3 payable P 0r ‘°° of coal 

to be paid quarterly. 

pafd Jith 9an T al m ' n ! mana r oyalty to be 

of the lea ’ aft6r ,he ex P lra ‘ion 

ties n M 8a ' sfied pr0 lant0 by the royal. 

token h A !• 7 e a000ants being 
7 d 8 ‘ the end of tbe year and payment 
made within two months of the following 

each Be e ng B aT fa ; e e ar: eQt *“ ^ 8Dd 

lessee li an88 9 a /' ?h I Wa8 gireo t0 ‘he 
the alia , 8arrender * h « ‘ 0 ™. and it is in 

that ‘Tk eXera,8 f ° f the r ‘ gbts 90 eeuferred 

that the respondent contends that the 

leases have been determined. The words 

of the clause are, therefore, important, and 
‘hey are as follows : - 

enfinldT’ ‘ f y °? 80 Wl ’ 3b - yon shall be 
harlh d i‘° 9 “ rrender all or any of the Mouzahs 

month 7 ’ ea3 . ed out t0 you by giving ne six 

oom'nat D ° tiaa - wbioh you shall be 

and P 8Dt t0 ?‘ re . “ 6 by a registered letter 

fhc minimum royalty for tbe 

•**»* • flIX mon ^ 9 » *. e., a half of the annaal 
'minimum royalty. But I shall not accept 
any surrender for a portion of any of tbe 
iilmzahs, neither shall you bs entitled to 
Barren er so long a9 any rent or royalty 

r n m ^u D8 ° D ^ a, ^• Instead of relinquishing 
an the Mouzihs settled, you will bs able to 
re mqaish any one or more of those 
Mouzahs by giving six months’ notioe in 
writing in the above manner. If you 
surrender any one or more Monzabs jn 
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this way, you 6hall be bound to pay the 
whole of the minimum royally for all the 
Mouzabs leased out as tixed in paragraph 
3 of the deed for the remaining Mouzabs, 
i. e. t you shall not be entitled to get a pro¬ 
portionate reduction in the minimum 
royalty of 13,904 rupees fixed as above for 
surrendering one or more than one Mouzah 
in the above way. ” 

The Company duly entered into posses¬ 
sion of the mining property under the said 
lease, carried on mining operations, aid 
from time to time paid the royalties and 
rents as agreed. But the undertaking dees 
not appear to have prospered, and the 
respondents attempted to obtain a reduotion 
of the minimum royalty payable under the 
lease. In this they failed, and on the 
11 th May 1912 they 6ent to the R-ija 

personally a registered letter of which the 
relevant parts areas follows :— 

“ By the terms of the respective leases it 
is open to us to relinquish the properties by 
giving you six months’ previous notice in 
writing. Please take note, therefore, that 
we hereby wish to relirquish the under¬ 
mentioned areas held under the leases, and 
that after the expiry of six months from 
this date, upon the payment cf all royal ies 
due to you, we shall not be responsible fer 
any further minimum royalty, rent, etc., 
.and that all our obligations under the two 
k leases w:uld cease and terminate after the 
expiry of six months from this date,” at 
the same time according to the evidence of 
the respondents’ manager they went out 
of possession of the property and informed 
. the Raja of the fact. 

The Raja handed the notice to Mr. 

• Smith, who was his general manager, and he, 
. in accordance with what he regarded as 

the usual praotioe of the estate, requested 
the respondents to exeoute a formal deed 
: of surrender. The lessees placed the matter 

• in the hands of Messrs. Morgan and Co, 
their Solicitors, and they on the 16 th 
September wrote to Mr. Smith stating 

, that they held the leases, and asking if he 
5 wished them to prepare a deed of relin- 
: quishment, or whether he would Gend the 
1 form of document ne reqaired. No im- 

• mediate answer was given to this letter, 
r and on the 30th Ootober 1912 they wrote 

• again, and to these letters on the 13th 
i November Mr. Smith sent answer in the 
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following terms :— 

Dear Sirs, 

1 must apologise for not having replied 
to yours of the third September [an obvious 
mistake for 16:h September] and the 30th 
October earlier. 

“I am enclosing the copy of a relinquish¬ 
ment deed given us by another tenant. A 
deed of this sort will, 1 understand, be quite 
sufficient for our purpose. 

"’All does on the holdings must be 
tendered along with the instrument for 
acceptance. 

“Yours faithfully, 

“A. J. Smith, 

"Manager” 

To this Messrs. Morgan replied on the 
30th November 1912 asking for a state¬ 
ment of what Mr. Smith said was due for 
the royalties. There was oertaiuly no 
obligation oast on Mr. Smith to comply 
with this request, but it was an obvious 
and sensible business proposal, and indeed 
it seems so to have been regarded by 
Mr.Smith, who answered on the 1st December 
saying the matter was receiving attention 
and ihat he would write at au early date. 
This promise seems to have been overlooked, 
for nothing transpired between the parties 
till th® *8th April, when Mr. Smith wrote 
tc the respondents saying that the minimum 
roalty wa8 muob ,n arrear and asking that 
it might be liquidated at an early date. On 
the 3rd Alay 1913, Messrs Morgan & Co. 
wroto agai n to Mr. Smith recalling his pro¬ 
mise and asking him to proceed with the 
matter. Mi* Smith then wrote on the 5th 
May and e xP laiued what had happened in the 

following te rou8: . 

“From th e Manager, Jheria Raj Fstate, to 

Messrs. Morgan & Co., Calcutta. 

May 5, 1913. 

■ “Dear Sire, 

“I am in receipt of yours of the 3rd. 

“We addressed a note fc o Messrs. Tata and 
Sons on the 28i-h April asking them to pay 

the minimum royalty due. 

“I put the matter of the aooount before 

our legal adviser, and he refueed to give any 
opinion or make up a statement of your 
dues, as he said you were in ae good 
a position to do so aa he wae, and he 
failed to see why he sheuld take the 
responsibility. Your obvious oourse was 
to abide by the terms of the doeument 
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: h f ' e : re «»1"W'!n<r the properties, and teD , jer 
the money with the relinquishment deed. 

Yours faithfully. 

TT . . , A. J. Sm.th.” 

upon receipt of this Messrs. Morgan & 

Co. immediately made out what they regarded 

th ' Snd Sent the statement on 

the 16th Slay with an offer to send a 

V h< o a °°, oant were accepted, and 
to this Mr. Smith replied, on the 22nd 

RaTa d 6 d ^ ‘ he 6rat ‘ ime that the 

fs La ° reongnise the relinquishment 
as legal or in accordance with the agreement 
between the parties. First, becan-e it did not 
expire with the end of the year, and secondly 
beoanse it was not served after fall payment 

the otar 9 . \ T° rdin8ly °' a ’™ed 
date am ° an tHe roy alties due to 

An attempt was made to settle the dis¬ 
pute that had thus arisen by reference to 
arbitration, and this having failed, proceed- 
ngswere instituted by the Raja to r f cover 

.ti^n fVot 6 gr0UDdth9 ,ea96a "■«* 

l a J be • ar8nmeDt .P ut f <»-ward in Mr. Smith’s 

the 19 r e . m t'V° DteDtion “dvanced by 
the appellants both before their Lordships 
and in the Court below. ^ 

tentinn° rde r r t68t ‘ be Talu9 of ' b eee °on- 
tentions it is necessary to examine closely 

notices ° f be ° anS6 “ nder which ‘be 
notices were given. Dealing first with the 

question as to whether the notice could be 
given at all so as to expire at tbe expire- 
tion of any six months, it is important to 
observe that, however the clause is con- 
rned ' tb « aotual provisions of the lease 

fitTntoTh e ° me mOQ ’ iScation be made to 
ht into the oiroumstaDces. 

Either l 3 - ° Pen three »oo«‘ruotions. 

w h the b L mD9t be 0ne formicating 

with the end of the year; or it may be 

given at the expiration of a year of the 

InnTh 90 89 terminate haIf way through 
another year; or it may be given at any 

time. Whichever view is adopted, the pro 

visions as to calculation and payment of 

the royalties cannot be made to fit the 

circumstances arising with the giving 0 ? 

the notioe. It oould nnf 7 * 01 

intention of the parties that the 660 ^ 
of one-half of the minimum rent^u^d 
be made when the notioe was gi V6D !a 

the amount oannot be calculated till a 


later date, since its payment may be satisfied 
by ourront royalties. 

, H ’ I b lL ef ° r0 ' the 6r8t h yP° f hesis is adopt- 
. and the notice is given in the middle 

tain'L 0nP 7.? t T r ’ ‘ be bait oannot be as °ar 

tamed until the year of the lease has 

P red and it is plain that then this 

oannot be the only payment made In 
such an event the whole annual minimum 

and V be payab le and not one-half, 
^nd either two oalcnlations most be made 

of ths 0ne ■ f ' ,r u hlllf yfar npto f be date 
O he giving of the notice, and ,he other 

nL expiration nr the provision as to 

mm? ‘rf ha ' f i9 ina PPr°rriate and 

unnecessary. If, 0 n the other hand, the notice 

“ X” h d be ( heg r ing of - h; y -r L 

• bad <0 b0 o^loulafed and the 

~r. reDt fiX6d at a period ba " way 

through the year, and for this, fl g a i n the 

fore 9 notr* 00 pr °™ ion - Tber e is, there- 

itself to fi ng fK ,n the term8 0f the 
itself to fix the notioe as one that must 

be 0 r at finite peri ° d ’ aod there 

be - n9n ly T° rea90n why word8 8bon 'd 
be introdooed into olause 9 to limit tbe 

general application of the important right 

notices re ?h er r hi0h i9 tbere a,1n ferred. The 

op mon L e ,° r6 ’. W6re - ia tbeir Lordships' 
oprnioD, rightly given. 

wh T f \ ere : i 6raaiD9 tbe oona ‘deration as to 

thtt m r h“ < ’, 0nditi0n9 P re ‘ 0r 'bed as those 
that must be observed after the notice has 

On behdf , ? b6eD faitbfn,, y obeyed, 
that ih ° tbe a PP 0 L an f it i* contended 
that they were not, becanse of tbe provi- 

occur 7n °t a8e 9 69 to Payment - T bese 

first Wh° L tW ° pa8fl “ 868 iD 'be elaose. The 
hrst which provides that it shall be com- 

Anri D 8lV6 , Dotlc . e b y a regie 1 ered letter 
paying the mioimom royalty for the 

8,1 “““tbs, e„ half of the annual 
minimum royalty” and the other whioh 
stipulates that the lessees shall “not be 
entitled to surrender so long as any rent or 
royalty remaios unpaid." 

provision does not give rise to 
. , , ® 0Q l f y f f° r as has already been 

poin e out f at the time when the notioe 
is served, it is impossible to know what 

* e * Dnaa ^ minimum royalty may be, and 
! D 7 s part of the clause tbere ie nothing 

• ° x a * lme within which that payment 
13 o be made. The words do nothing 
except create an obligation to pay, and it 
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's the latter part of the clause which pro 
Viaes the dar** of payment. 

Th 0 Utret- provision i 3 more precise. 
After the notioe is give D , unless all the 
prescribed conditions are satisfied at the 
date when the notioe expires, the lease 
will not be terminated, and the notioe will 

become ineffectual. It is probable that the 
expression contemplated an actual surrender 

by handing baok thn leases with an endorse¬ 
ment, and had they been so surrendered 
there would i n their Lordships’ opinion, 
have been thrown upon the lessee the 
difhoult duty of calculating the exaat 
amount of all the royalties that would 
then be due, bringing into aooount i he 
royalty aotually payable per ton of coal 
and apportioning the amount of the deed 
* en . , But this course was not adopted. The 
Kaja s agent, in pursuit of what he regarded 
as the praotioe of the estate and acting well 

within the general authority that he possess- 
e , requested that the surrender should take 
place by execution of a deed. When once 
this course was adopted, the payment of the 
amount was, in their Lordships’ opinion, 
transferred to the date when the surrender 
was exeouted and delivered. It would make 
no difference that this date was subsequent 
to the date for the expiration of the 
Dotice, for its operation would take effeot 
from the date wheu the notioe expired, 
whenever it was exeouted: Payment, there- 
fore, upon this date was all that was 
required by the terms of the lease itself. 
But, apart from this, it was expressly 
directed by the letter of Mr. Smith of the 
13ih November. It is said that in all these 
aots Mr. Smith was aoting in exoess of his 
authority. But their Lordships are unable to 
agree with this contention. 

Mr. Smith was the plaintiff’s manager, 

and as his manager he stated in his evidence 

that all questions in connection with the 

estate came before him. In his own words 
he said:— 

I dealt with them, but not finally. The 
final decision rests with the Raja. After 
receiving the Raja’s decisions I see them 
through. The Raja does not know much 
English. Questions of land settlement of 
ooal property come to me for report. The 

flu °b property are finally settled by 
the Raja, I carrying out hie orders.” 

heir Lordships think it is plain from 

58 
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these statements that while Mr. Smith had 
no power finally to fix or to vary the term* 
upon which the Raja’s land is dealt with, 

yet he had full authority to carry out direc¬ 
tions when once the general question had 
b«en determined, and when the notioe was 
handed over to him by the Raja as manager, 
this olothed him with full authority to 
make suoh arrangements as he thought fit 

in the interest of the estate for oarrying the 
notice into effeot. 

Their Lordships are in agreement with 
the learned Subordinate Judge that the 
principle of estoppel does not apply to this 
case at all, and they think the statement 
of the High Court that the plaintiff was 
estopped by oonduot is not an appropriate 
explanation of the true position. The word 
estoppel” i 3 not infrequently used to oovar 
transactions to which it has no proper ap. 
plioation. In its essence it means that the 
party estopped has by oonduot or language 
prevented himself from asserting the true 
faots on whioh ho would otherwise have 
been entitled to rely. This is not what has 
happened in the present dispute. There was 
nothing to prevent the Raja from asserting 
the true oharaoter of the tiansaotion, but 
this, for the reason already pointed out, does 
not entitle him to su cceed in his claim. 

For these reasons their Lordships will 
humbly advise His iMajesfy that this appeal 
should be dismissed with costs. 


Solicitor for the 
Dalgado. 

Solicitors for the 
Morgan , Price and Co. 


Appeal dismissed. 
Appellant: Mr. E 

Respondents: Messrs, 
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MADRAS HIGH COURT. 

SecOND Civil Appeal No. 1435 of 1917. 

October 3, 1918. 

Present :—Mr. Jastioe Sadasiva Aiyar and 

Mr. jQ9tioe Spencer. 

Srimath DEIV AS IK AM AN! NATARA.JA 
DESIKAR, MADATHtPATH! of 
TH1RUVANNAMALAI MUTT— Plaintiff 

—Appellant 
t ersus 

VALLIAMMAI ACHI and another— 
Defend nts—Respondents. 

Limitation Act (IX of 1908.), Sch. I, Art. 134— 
Hindu Late—Mutt—Mahant, whether trustee—Property 
conveyed to mahant Jor benefit oj mutt, nature of — 
Alienation by mahant, validity oj - Suit to recover 
properties alienated Limitation. 

The mahant of a mutt is a trustee, in law, of the 
mutt properties [p. 915, cols. I & 2. "| 

Where property is conveyed to the mahant of a 
mutt not for his personal use, but for the benefit of 
the mutt , the transaction is a conveyance in trust, 
within the meaning of Article .34 of Schedule I to 
the Limitation Act [p. 915, col. l.J 

A permanent alienation of mutt properties by a 
mahant for purposes not beneficial to the mutt is 
beyond his powers, and a suit to recover properties 
so alienated must be instituted within 12 years of 
the date of the alienation, otherwise it will bo barred 
under Article 134 of Schedule I to the Limitation 
Act. [p. 915, cols 1 & 2.] 

Second appeal against tbe deoree of the 
Court of the Temporary Subordinate Judge, 
Ramnad at Madura, in Appeal Suit Nn. 5 
of lyl7 (Appeal Suit No. 305 of 1916 
of the District Court, Ramnad), preferred 
against the deoree of the Court of the 
Additional Distnot Munsif, ttivagaoga, in 
Original Suit No. 14 of 1914. 

Mr. B Ganapathy Aiyar , for the Appellant. 

Mr. P. S. A ar ay anas w ami Aiyar, for the 
Respondents. 

JUDGMENT. 

Spencer, J. — This suit wa9 brought by the 
Mahant of the Thiruvannamalai Mutt to 
reaover possession of certain lands sold by 
his predecessor in 1895 to the father of 
defendants Nos. 1 and 2. He alleged that 
the sale was for no necessity and that it 
was not binding on the Mutt. The suit was 
decreed in the Court of the District Munsif 
but, on appeal, the Subordinate Judge dis¬ 
missed it as barred by limitation. 

The questions raised in the seoond appeal 
are, first, whether the Mahant of a Mutt 
is a trustee or a life-tenant; secondly 
whether Article 134 of tbe Limitation Act 


applies to this case; and thirdly , whether 
the alienation was void or voidable, it 
being suggested that if it was only void¬ 
able, the oause of aotion to set it aside 
would only arise on plaintiff’s accession to 
the headship of the Mutt. Od the first 
point, in Ram Pat hash Das v. Anand Das 
(1) and Basudeo Bey v. Jugalkishwar 
Das (2) the Judioial Committee of the Privy 
Council have laid it down that the Mahant 
of a Mutt is a trustee of the Mutt properties. 
In Balusicami Aiyet v. Venhitatwamy Naichen 

(3) it was held that a Mahant was a trustee 
and Dot a 1 i fe-1e rant as i egards the properties 
of the Mutt. In Obla Venhatachalapathi 
Aiyer v. Thirugnana Sambanda Pandara 
Sanncdhi (4) a doubt was raised whether this 
proposition had not been too broadly ex¬ 
pressed in Baluswami Aiyer v. Venhitaswamy 
Naicken (3). In Kailasam Pillay v. A ataraja 
Tambiran (5), this question was again 
disoussed and Benson and Wallis, JJ , said 
that it oould not be predicated that a 

Mahant was a trustee in all oases, but it 
must depend on the constitution of the 
particular institution. Sankaran Nair, J., 
said that, in the absenoe of evidence to 
the oontrary, the Mahant was not a 

trustee and that he was not a life-tenant 
either. In Muthusamier v. Sree Sree Methanithi 
Siramiyar (6) it was said that the 
position of a Mahant was analogous in 
many ways to that of the estate of a 
Hindu female heir, and in Vidyapurna 
Tirtha Stcami v. Vidyanidhi Tirtha Sicami (7) 
it was observed that the Mahant was not 
a mere trustee but was a corporation sole. 

The last named authorities contain attempts 
to striotly define the position of a Mahant 
by comparing it to the position of Hindu 
females or corporations sole in English Law. 
But they do not show that, generally 

(1) 33 Ind. Cas. 683; (1916) 1 M. W. N. 405; 20 C. 

W. N. 802; 14 A. L. J. 621; 31 M. L. J. 1, 18 Bom. L. 

R. 490; 3 L. W. 556; 24 C. L. J. 116; 43 I. A. 78; 43 C. 
707; 20 M. L T. 267 (P. C.). 

(2; 45 Ind. Cas. 818; 35 M. L. J. 6; 5 P. L. W.57| 

16 A. L. J. 601; 22 C. W. N. 841; (19181 M. W. N. 431| 

8 L. W. 130; 24 M. L. T. 305; 28 0. L. J. 476; 20 Bom. 

L. R. 1088 (P. C.J. 

(3) 40 Ind. Cas. 631; 40 M. 745; 32 M. L.J. 24. 

(4) 42 Ind. Cas. 273; 33 M. L. J. 297; 6 L. W. 637. 

(5) 5 Ind. Cas. 4; 33 M. 265; 7 M. L. T. 1; 19 M. L. 

J. 778 

(6) 19 Ind. Cas. 694; 38 M. 356; 25 M. L. J. 393; 13 

M. L. T. 498; (1913) M. W. N. 681. 

(7) 27 M. 435; 14 M. L. J. 105. 
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speaking, the Mahaot is not a trustee. 
The learned Judges who decided these 
oases were careful not to siy that the 
Mahant of a Mutt was not a trustee. I 
think that he is not the less a trustee, 
beoause his position has been in some 
respeots compared to that of a Hindu 
female or to that of a corporation sole in 
English Law, Oa the whole, there is no 
good reason for distinguishing the case 
of this Mutt from those whioh came under 
the consideration of the Privy Counoil in 
their latest rulings. I hold that the plaint¬ 
iff and his predecessor were trustees in 
law. 

The next qaestion is whether the suit 
property was conveyed or bequeathed in 
trust ” within the meaning of Artiole 13-4 
of the Limitation Aot. Exhibit II is the 
dooument under whioh this property was 
conveyed by the perpetual lessees under 
the Devastanam. It is dated 28th 
July 1886 and the Mutt beoame the perpetual 
lessee from that date subject to an annual 
payment to the Devastanam. As the pro¬ 
perty was not conveyed to the Mahant 
for his personal use but sold to him 
for the benefit of the Mutt, there can be 
no doubt that the transaction was a con¬ 
veyance in trust. 

Lastly, the Privy Council case in Abhiram 
Gostcami Mohant v. Shyama Oharan Nandi (8), 
whioh is relied on for the appellant as 
showing that an alienation by a Mahant 
for a purpose not beneficial to the Mutt 
would be good for the lifetime of the 
Mahant for the time being, was the case 
of a lease in whioh the personal right of 
the Mahant was put forward. There would 
have been no injury to the estate of the 
Mutt by the granting of a lease for the 
Mahant’s lifetime, but a permanent lease 
would have been an alienation beyond his 
powers, and in this sense the Privy Council 
must be understood as holding that the 
lease was only valid during the lifetime 
of the Mahant in office. Exhibit I being 
a dooument of out and out sale executed 
In Ootober 1895, this suit brought in 1914 
more than 12 years after the sale, was 
olearly barred and the Subordinate Judge was 

(8) 4 Ind. Cas. 449; 36 0. 1003; 10 0. L. J. 284; 6 
A. L. J. 857; 11 Bom. L. R. 1234; 19 M. L. J. 630; 14 
U. W.N. 1, 36 I. A. 148 IP. 0.). 
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right in deoiding this point in favour of 
the defendants. 

The seoond appeal is, therefore, dismissed 
with costs. 

Sadasita Aiyar, J.— I entirely agree with 
the conclusions and reasoning of my learned 
brotli9r in the judgment just now pro- 
nounjed by him. I only wish to add with 
the greatest respect to the decision in 
Kaila8am Pillay v. Nataraja Tambiratt (5) 
that it has always seemed to me a very 
startling proposition that the asoetio head 
of a Mutt, who is supposed to have renounc¬ 
ed the world and all its vanities, whose 
fall from a striot life of oontinenoe or 
Brahmaoharya disqualified him from holding 
the office of Matadipathi (whioh involves 
the initiation of others spiritually fitted 
into the holy order of Sauya9a) but who 
was (in degenerate medireval ages), how¬ 
ever, allowed to be the manager and the 
trustee aud thus the legal owner of pro¬ 
perties dedicated to the support and advance¬ 
ment of religion and charity generally and 
of a particular sohool of monastio institu¬ 
tion and doctrine specially, should be con¬ 
sidered not to be a trustee of any institu¬ 
tion at all, unless the persDn who alleges 
him to be a trustee proves that fact by 
evidence. 

In the case in Muthusamier v. Sree Sres 
Methanithi Swamiyar (6) I had, with great 
respeot to the decision in Vidyapurna Tirtha 
Swami v. Vidyanidhi Tirtha Swami (7), ven¬ 
tured to express serious misgivings about the 
soundness of the view conferring on the 
heads of these Mutts the status of oorpora- 
tion sole. I had also expressed grave doubts 
of the soundness of the prevailing view 
that these heads oould spend the income 
of their Mutt institutions in even immoral, 
extravagant and inappropriate ways without 
question and without liability to removal 
for any misoonduot and even for patent 
unfitness (through a notoriously profligate 
aud unasoetio life) to hold the position of 
the head of a monastio institution. 

However, I am clear that their Lord 
ships of the Privy Council have in their 
reoent decisions, referred to in my learned 
brother’s judgment, not aooepted the view 
enunciated in Kailasam Pillay v. Nataraja 
Tambiran (5) or Vidyapurna Tirtha Swami 
v. Vidyanidhi Tirtha Swami (7) and that 
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these decisions are, therefore.no longer of 
binding force. K 

As regards Abhiram Goswami Mohant v. 

bhyatna Charan Nandi (8) both Miller J 

and myself considered it oarefnlly ’ i Q ' 

Muthusamier y. Sree S.ee Melhanithi Swamiyar 

(61 and oar opmion as to the exaot scope 

of their Lordships’ decision in that case 

.(. am »lad to find) sapported by the 
opinion of my learned brother 
m. c. p. 

Appeal dismissed. 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 20 op 1917. 

March 2o, 1919. 

Preseat —Mr. Kemp, A j c _ and 
Mr. Raymond, A. J C 
‘at CHAINRAI— Dependent—Appellant 

versus 

Musammat DEVIBAI and others— 

., .■7 a, . nt,FF3 '- Respondents 

Decree based on award—Fraud—Rectified • Altai d— 
•uit for, maintainability of. ctl Pcation of decree, 

Where fraud is alleged a w :n i- 
decree based on an award and I !l t “. rect,fv a 

brought iQ a Court o a f r tferior gradeTo 6 r 7 ''° 

Court has jurisdiction as to’ t L j*? (1 such inferior 
suit, [p 9i7, cols 1 & 2 ] subject-matter of the 

Section «*$1 of the SDecilir d 0 i;, i? » 
mits the rectification P of an award A<5t ’ per * 

taken to permit the rectification* J’ *? U8t aIso be 

Jadg^Hydr^d 6 d6 ° i8i0D ° f 

Jf" BUPCkand B ' laram - ^r the Appel. 
B P ldJs! ehChand JssuJom < for the Re. 

JUDGMENT. 

fro K m E Tbe A decto C n-r; 8 h: 9 jT' 

of Hyderabad and reversing the^ 
ef the Sab.Jadge dismissing the sniL' 81011 


The faots of this case are as follows:_ 

The plaintiffs are the widow and sons 
of the deceased Laloband. The defendant 
is the son of the deceased by another wife. 
Certaio disputes having arisen between the 
parties, they were referred on 27th 
September 1911 to arbitration. The award 
was made on 4th February 1912. An 
application tc file it was presented on 20th 

F ebruary 1912, and on 27th February 1912 
the a ward was made a rule of Court in Sait 
No. 6 of 1912. The plaintiff Devibai got a 
copy of the award decree on 13th November 

. . * n fc h 0 award itself there is a pro¬ 
vision regarding the payment to Devibai 
of Ks. 25-4-0 per mensem so Jong as a 
certain liquor shop therein mentioned is 
in defendant appellant, Chainrai’s name. 
Ibe words up to the year 1913 14” have 
been interpolated in this olause, so that 
with the interpolation it runs “that or so 
Jong as it is continued from year to year 
in Ghainrai’s name up to the year 1913 14 
the claimant Musammat Devibai is entitled 
to take from the opposite party for Nos. 2 
and 3 and for her expenses of living Rs. 25 4 0 
per mensem,” etc. The words which 
have been interpolated have not bsen 
initialled by the arbitrator although other 
interpolations have. The decree in terms 
of the award shows the disputed words in 
e body cf it and not as an after insertion. 
Clearly, therefore, the disputed words 
were insfrted in the award before the deoree 
was signed by the Juige. 

Plaintiffs 6ay the words were fraudu¬ 
lently inserted withoot their onsent after 
the award was raised. The defendant 
says the words were in the award as 
originally published by the arbitrator and 
that they are not a subsequent insertion. 
Plaintiffs on 21st May 1914 applied to the 
Court which passed the deoree to rectify 
it. They were ordered to file an affidavit, 
but did not proceed with the application 
but filed this suit instead prayiog for 
rectification of the deoree by expunging the 
words objected to. The Sub Judge dis¬ 
missed the suit, holding there was no 
after insertion and that no fraud had been 
proved. The lower Appellate Court reversed 
that order and decreed the suit, holding 
that there had been a fraudulent interpola¬ 
tion in regard to the words referred to aftep 
the award had been published, 
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This is a second appeal and we aooept 
•the finding of faot that there has been an 
after-insertion of the words “upto i913 14” 
in the award. The arbitrator’s evidenoe 
shows he did not insert those words in 
his award and they are farther not initial¬ 
led by him, although clearly they are 
words so materially affecting his decision 
that they should have been initialled if he 
bad intended to insert them. 

That the words were fraudulently inter¬ 
polated is also dear from the faot that 
they materially affect plaintiff’s right under 
the award in favour of the defendant. 

Certain other objections have, however, 
been raised before us. Firstly, it is con¬ 
tended that no suit will lie to rectify the 
decree of another Court and, in any event, 
such a suit cannot be brought in a Court 
of inferior grade. But as has been pointed 
out in Kusadhaj v. Broja Mohan (1), a suit 
will lie to rectify a decree based on a 
compromise, as the deorte is merely the 
formal expression given, in the present 
case, to the contract embodied in the 
reference and award. Quite apart from the 
faot that here we are dealing not with a 
oaee of mistake but with one of fraud, the 
distinction between a suit to set aside a 
deoree passed after trial and one passed on 
a compromise has been very clearly pointed 
out in the judgment of Jenkins, C. J., in the 
case of Kusadhaj v. Broja Mohan (1). That 
case is also an authority for sayiDg that 
where fraud is alleged a suit will lie to 
set aside a deoree. If a suit will in such 
ft oase lie to set aside the deoree I fail 
to see why, where the deoree is based on 
a reference and award, a suit will not 
equally lie to rectify it. Section 31 of the 
Speoifio Relief Act permits the rectification 
of the award and, if it permits that, it 
also permits the rectification of the deoree 
which is based on and gives formal expres¬ 
sion to it. Indeed the correct procedure 
in England by which suoh a olaim as this 
oan be asserted is by action, and not by 
re-hearing nor by application to the Court 
m whioh the judgment or order was given 
or made. [Flower v. Lloyd (2), Brooke v. 

(1) 31 Ind. Caa. 13; 43 C. 217; 19 0. \Y. N. 1228. 

8Ch - 297; 40 L. J. Ch. 838; 37 L. T. 
419, 25 W. E. 793. 



LordMostyn (3) and Davenport v. Stafford (4).J 
I do not mean by this that no appli oa . 
lion wouJd l,e under seotion 151 of the 
Livil Procedure Code, but only that there 
is no bar to plaintiffs’ suit as framed. As 

to whether an application under seotion 

151 would lie I express no opinion. 

Nor do I see why suoh a suit as the 
present one cannot be brought in a Court 
of inferior grade to the one whioh passed 
the decree, provided such inferior Court 
had jurisdiction as to the subject matter 
of the suit The case of Arunachellam 
Ohetty v. Sabhapathy Chetty (5) is a distinct 
authority on the point. In my opinion, 
therefore, there is nothing in this contention 

Then ,t is argued that no particulars 
of the fraud alleged were given, but it 
seems to me that the fraud was sufficiently 
particularised to enable the defendant- 
appellant to know the oase he had to 
meet. Of course, it would bs impossible 
for the plaintiff respondent to say exactly 
at what moment the fraud was committed. 
That is a matter peculiarly within the 
knowledge of the defendanl-appellant. That 
the fraud was effected by him or some 
one on his behalf is olear from the faot that 
the defendant-appellant is the only person to 
gam by the fraud and that he supports it. 

Then it is contended that the present 
suit is barred by reason of the dismissal 
of the earlier application for rectification 
of the deoree. This argument is based on 
general principles of law analogous to those 
of re* judicataf But the earlier application 
cannot be said to have been heard or 
finally decided. It was dismissed for 
failure of the applicant (plaintiff respondent) 
to comply with the Court’s order requiring 
her to furnish an affidavit. The Court did 
not proceed to decide the application on its 
merits. 


Uttany, lb is urgHu me piaintur respondent 

was barred by her laches from filing this 

suit. But there is nothing to show she 

had reason to know of the interpolation 

before she filed the suit. S:> long as she 

received the monthly payments, she would 
(3) ( 1661 ) 33 Boav. 457; 55 E. R. 445; 12 W R 
016 ; 10 Jur. (n. h.) 551; 10 L. T, (n. s.) 218; 140 R. 
B. 218 . 


(4) (1845) 8 Bear. 503; 14 L. J. Oh. 414, 9 Jur 
801; 50 E. R. 198; 68 R. R. 173. 

(5) 41 Iud. Cas. 937; 41 M. 213; 6 L. W. 369, 33 M 
Jj. J. 499. 
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have no reason to suspect anything was 
wrong. It is only when they ceased that 
her suspicions would be aroused. 
I, therefore, think there is nothing in this 
contention. 

The result is that the deoree appealed 
against must be confirmed and the appeal 
dismieeed with oosts. 

Raymond, A. J. C.—I concur. 

Decree of the lower 
Appellate Court confirmed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1287 op 1918 

April 4, 1919. 

Present: -Mr. Justice Phillips and Mr. 

Justice Napier. 

RAVUNNI ACHAN —Plaintiff_ 

Appellant 

V6T StlS 

KIZHAKKE NADUVATH KARNAVAN 
and MANAGERTHANKUNNI alias VALIA 

ACHAN—Defend/nt No. 1 —Respondfnt. 

Malabar Law—Husband and wije belonging to differ, 
ent tarwads— Wife, whether entitled to "menchilavu” 
from husband’s tarwad — Maintenance, r ast, whether 
can be decreed. 


the expenses of his wife. ” The right of 
the wife is by custom aDd by lawj 
Parvathi v. Kamaran (1). 

(.Phillips, J.— The wife has got similar 
rights in her own Tarwad. How can she 
be allowed to olaim them again from her 
husband’s TarwadP] 

The decisions lay down that even if a 
wife be maintained by her husband, she 
can olaim maintenance from her own Tarwad. 
And it is the primary duty of the Tarwad 
to meet all the reasonable expenses of an 
Anandravan according to its means. 

[Napier, J. That duty does not extend to 
the wife of the Anandravan.J 

Derivatively. For it is the primary duty 
of the husband to maintain his wife: 
Parvathi v. Kamaran (1) and Kelu Achen 
v. Lakshmi Nethyer Ammal (2). 

The liability to pay is admitted as a 
matter of course in the written statement. 
The dispute is only as regards the amount. 

LNapiks J. You are trying to establish a 
legal liability by proof of praotioe.J 
Yes. 


The praotioe of this family has been 

all along so. And the answer is that my 

unruly conduct bars my olaim. That is Dot 

a denm! °f J^al liability to pay. And the 

liability is admitted by the account, 
books. 


According to Malabar Law a wife who belongs to 
a tanvad different from that of her hueband is not 
entitled to maintenance from her husband's tarwad 
and, having no legal right to maintenance, she is not 
entitled to merchilaxu, i.c, a luxuiious foim cf main- 
tonance. Lp. 9J9, ool. 1.] 

A claim for compensation for menchilavu is on the 
same footing as a claim for past mainterance for 
which the Courts may give a decree, [p. 9IP, col. 1 ] 

Second appeal against the deoiee of the 
District Court, South Malabar i n 
Appeal Suit No. 501 of 1917, freferrcd 
against the decree of the Court of the 

District Mnnsif. Alatnr, in Original Snit 
No. 314 of 1916. 

FACTS.—Suit for menchilavu. The lower 
Appellate Court disallowed portion claimed 
on the ground that the wife’s expenses 
were not such as can legitimately be claimed 
from the Tarwad of the hueband. 

Mr. C. Madhavan Nair, for the Appellant — 
The question is whether an Anandravan, in 
claiming his ma^tenarce, i 3 entitled to 
induce therein a reasonable amount towards 


The amount awarded is without any 

reference to the circumstances of tie 
Tarwad. - 

Mr. 0. V. Anantha Krishna Atyar, for the 
Respondent,oited Moore’s Malabar Law, pages 
28 lk9. There is do authority for the pro- 
position that the wife is entitled to be 
maintained out of her husband’s Tarwad. 

On the memorandum of objections .—A junior 
member who lives and is fed in the Tarwad 
house is not entitled to olaim separate 
menchilavu. It is only if he goes out of 
the Tarwad that he can so olaim. 
Kunhammatha v. Kunhi Kutti (3). The 
Karnavan is the person to purchase and pay 
for necessaries. The junior member cannot 
claim a separate allotment of money. 

[Phillips, J. —It is not that but a claim 
for the value of articles Dot supplied.J 

fl) 6 M. 341; 2 Ind. Deo. (n. s.) 518. 

(2) 18 Ind. Cas. 234? (1913) M. W. N. 379. 

(3) 7 M. 233 at p. 225; 8 Iml. Jar. 33; 2 Ind- Dec 
(n. s.) 7<7. 
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Menchilavu is a part of maintenance 
and so cannot be claimed by a person 
who is maintained. 

[Kalavoor Ghembazhi Qovindan Nayar v. 
Kunja Nair (4) was referred to by Mr, C. 
Madhavan Nair.] 

Mr. 0. Madhavan Nair in reply. 

JUDGMENT.—Appellant’s Counsel con¬ 
tends, that an Anandravan of a Malabar 
Tarwad is entitled to menchilavu not only 
for bimse'.f but also for his wife, who 
belongs to another Tarwad. Prima facie, a 
junior member of a Malabar Tarwad, whe¬ 
ther male or female, must look to the 
Karnavan of his or her own Tarwad for 
maintenance. If, therefore, a woman, who 
can claim maintenance from her own 
Karnavan, is entitled also to claim main¬ 
tenance from her husband’s Tarwad, it 
gives her a right apparently opposed to the 
principles of Marumakatbayam Law, and we 
bave not been referred to any authority 
which reoogoiaes such a right except 
Parvathi v. Kamaran (l). That case is, 
however, no authority for any such pro¬ 
position of law. This Court merely accept¬ 
ed a finding that such a custom existed 
in North Malabar, and this finding, based 
on the evidence of two witnesses, was not 
objected to. We are not, therefore, pre 
pared to accept without authority this new 
proposition of law that a wife is entitled 
to maintenance from her hasband’s Tarwad, 
a proposition which even in Parvathi v. 
Kamaran (1) was described as inconsistent 
with the principles of Marumakathayam Law. 
If the wife has not a legal right to bare 
maintenance, a fortiori her olaim to 
menchilavu, which may be termed 
a luxurious form of maintenance, must be 

negatived. . . 

A memorandum of objections is filed for 

respondent, and it is contended that plaint¬ 
iff is not entitled to any money allowance 
from the Karnavan and relianoe is placed 
on Kunhammatha v. Kunhi Kutti (3). In 
this oase, however, no money allowance is 
decreed, but only compensation for menchi¬ 
lavu not received in the past, to which 
plaintiff has been'held to be entitled. This 
olaim to menchilavu must be treated as on 
the same footing as a olaim to past 
maintenance for which, undoubtedly, a deore 0 

( 4 ) 61 Ind. Cas. 326; (1019) M. W. N. 302; 26 M- 
L, T 1809; 36 M. L. J. 666. 


could be given. Vide Kelu Achen v. Lakshmi 
Nethyar Ammal (2) and Kalavoor Ghembazhi 
Qovindan Nair v. Kunja Nayar (4). 

The second appeal and memorandum of 
objections are both dismissed with oosts. 

M. c. P. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 3359 of 1917. 

November 20, 1918. 

Present: — Mr Justioe Shadi Lai and Mr. 

Justice LeRoseignol. 

RAWEL SINGH and another —Defendants 

— Appellants 
versus 

JAI RAM—Plmntiff—Respondent. 

Hindu Laic—Succession — Lameness, ivhether dis¬ 
qualification — Murder committed to hasten succession, 
effect of. 

According to the Hindu law lamonoss which is 
congenital is a disqualification for purposes of 
succession. Lameness which is not complete, as 
where a person is able to move about with the 
assistance of crutches, is not a disqualification, 
[p. 920, col. 2.] 

A person is not debarred from succeeding merely 
on the ground that a member of his family coin- 
mitted murder to hasten the succession, whore the 
former was not a party to the murder and the 
benefit to him was not present in the mind of the 
murderer, [p. 920, cols 1 & 2.] 

Second appeal from the deoree of the 
District Judge, Jhelum, dated the 27th 
August 1917. 

Mr. D. R. Sawney , for the Appellants. 

Dr. Qokal Chand Narang, for the Respond¬ 
ent. 

JUDGMENT.—The following is the 
pedigree-table of the parties in this case: — 

ANOKIIA. 

I 

r-- i 

Sukh Raj, MukhaSingh= 

j Musammat Channon, 

l __ 

'i 

r-1 

Uttam Gurmukh Singh, 

| defendant. 

Rawel Singh, 
defendant. 

r 


Kesar Singh. Bishen Singh. Musammat 

Bhagwanti=Jai Ram, 
plaintiff. 



&20 

Rl " £L SIN GH V. JA1 PAM, 


INDIAN CASES . 


?S" „ s r‘ 

rs t„y.r s- rf" 

Musammat Bhagwanti th W j 3 llari 8' 6 ^- 
Musa mma t C^Z in ^ 0 ^hf °! 
her brothers sueoe ded o the T" , 
»°w in dispute and remained in T ' 

2 T JS S SS,SI, 

S?££.=ffij 5 a 

s-S 5 ?H?b£ s 

m on the ground that Rawel Q; n 1 

be»ng the son nf , b, ngh, 

Sin *\ » di 3q „ ali6e ^ f ” a m rde ( r a e k r ; u ‘‘7 

succession, whilst Gurmukh 'sin u ? 1 10 
disqualified by the ""n thf K " 3,30 

member of the joint hL , he , waa a 
etitufed bv hi m J 1 a farai1 ^ eon- 

Raws! Singh and th ^ Sin * h * nd 

io b.J; rz\Zr‘ >» 

K, " r “ “i 

before us that under Hi I r 8 ^eeii Urped 
disqualified heir is not h-° f/ 7 $ 10 s°n °f a 

«<«»i;” “ 1 , Sr ??■ 

Law a son haq a r ac under Hindu 

enfc of his father But .f n °° e8910n ,nd epend- 

heoause if Gurmukh Singh h " TT'j 

Now, at 6 tb I°?l « t pIa ^i* 
8i»*h was. and i s ^,“"1*' 

no authority has Leen cited T* ^ 
support of the great «.,*! • * ns m 

prinoiple “nemo ^ sao d e ;, c<0 ° 3 !? D of ,fle 
condilionem focere potest" ™ thore . msu <>m 
learned District Judge ha, ha ^'? h tbe 
jeotion of Gurmukh Sin I > b , ed his re- 

the respondent howev" r 8 it S F - 

G urmukh Singh is disqualified toT^ ^ 
euccess.ou for another reason, and that 
that he is congenitally lame It ' ^ ' 19 

» ik. pi™, 
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0 

M “ 1 “» <™» bwi 

S: p S„r “ “■> «■• —;v s 

to Hindu T T lnoapao, tated according 

It is unne fr ° m / akiD ? the succession 

whether thfi 0 T ary *° r 03 to determine 
ft," ." tbe lame ^s which disqualifies 

must b s ° 09S1OD a ‘ , 1 oordin « >o Hindu Law 
vision i fl 0 0 n °“ P wh- I h ameae "- Th0 Pr °' 

modern ideas 0 f just'S, ZAZlTetr^ 

must be congenital. The finding 0 f fa ’ ot 

rr-ol 8 that „ G —^> Singh’s lams.’ 

this s a fi ^ Pr ° *? b9 ooog’enital, ar.d 
ed in s Ending which oannot be ohalleng- 

that ,n th e e e0 1 amen a e P ss ea i l s b ? ^ fPrther 

pl^te for « it y no ra ®an8 corn- 

Gurmukh 9 h h ^ a, ' R ' 3tar,oe of crutches 
rurmukh Singh attends school and is 

ForThese 7 DOt “ hopele38, y M™ creature. 
Singh s reasons we bold that Gurmukh 

from taking th d0barred by bii| la meness 

,b.; t “” crt’ ,' h ‘. r 

v„„ s -„t h 7' a “ 

that thf h 01 Party t0 the murder and 
that the benefit to Gurmukh Singh was 

present to the mind of Uttam Singh at 

the m„“d W ” h u P,a3Ded and committed 
themurder, „ ,n the highest degree improb 

tbe9e reasons we acoep‘ the appeal 
and dismiss the suit with oosts throughout. 

App al accepted 
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RAMA RAO V. MARTHA SEQUEIRA. 

MADRAS HIGH COURT. 

Second Civil Appeal No. 491 of 1918. 

April 2* # 1919. 

Present :—Mr. Justice Seshagiri Aiyar and 

Mr. Justice Phillips. 

A. RAMA RAO— Defendant No. 1 — 

Appellant 

versus 

MARTHA SEQUEIRA and another — 
Plaintiff and Defendant No, 2 — 

Respondents. 

Madras District Municipalities Act (IV Mad.of 1881), 
ss 20/, 61 a', 278— Latrine erected and located with 
approval of Municipality —Nuisance-Right of private 
owner to sue for removal of nuisance—Decree for 
demolition of latrine, legality of — Compensation, award 
of, under s 278, whether bars other remedies—Per. 
missive and obligatory duties of Corporations. 

1 ho erection of a latrine under the orders of a 
Municipality in a place approved by the latter does 
not render the owner immune from an action by a 
neighbouring owner or occupier for nuisance caused 
to him by the latrine, [p 923, col. 2; p. 924, col. I.] 

I hough the Municipal Act has authorized the 
Council to direct the location of the latrine in a 
particular place, the work should not be carried out 
so as to injuriously affect private interests more 
than is necessary, [p. 923, col. 2.] 

1 he power given to a Municipality to supervise the 
erection by a private individual of a latrine must 
be regarded as a permissive obligation which should 
be exercised without unnecessary detriment to 
private rights and without creating an unreasonable 
nuisance [p. 924, col. 1.1 

The person complaining of the nuisance has a 
right of action to prevent the use of the building as 
a latrine, but no decree should be passed for the 
demolition of the building, [p. 922, col. 1] 

1 he provision in section 278 of the Madras District 
Municipalities Act for award of compensation by 
the . unicipal Council for damage caused b\' the 
exercise of its powers does not interfere with the 
common law rights of injured parties, [p. 924, col 1.] 

West v. Bristol Tramways Co , (1908) 2 K. B. 14; 
77 L J K. B. 6s4 ; 99 L. T. 264 ; 72 J. P. 2 43; 6 L. G. 
B. 24 T. L. It. 478. distinguished. 

Permissive and obligatory duties of Corporations 
explained. 

Second appeal against the decree of the 
District Court, South Kanara, in Appeal 
Suit No. 85 of 1917, preferred against 
the deoree of the Court of the Distriot Mcnsif, 
Mangalore, in Original Suit No. 269 of 
1914. 

Mr. B. Sitarama Rao (with him Mr. 
K. B. Lakshmana Rao), for the Appellant.— 
The latrine was erected under orders of 
the Municipality and its looation was approved 
by the Municipality. The appellant would 
have laid himself open to prosecution if 


he had disobeyed the orders of the 
Municipal executive. For performance of 
a statutory obligation he cannot be sued 
at the instanoe of private owners as for 
a nuisance. The duty oast on the 
Municipality is obligatory. 

There is a remedy provided in the 
Distriot Municipalities Aot in seotion 278 
for wrongful exeroise of its power by the 
Municipality. It is liable to pay com¬ 
pensation to any person who suffers damage 
by its aot. No further remedy is open 
to the injured party. 

In aDy event, the deoree for demolition 
of the latrine is wrong. The 1st de¬ 
fendant is entitled to use it for any 
other purpose not interfering with the 
comfort or convenience of neighbours. 

Mr. K. Ramanath Shenai, for the Re- 
spondents.— The f*ot that the Municipality 
approved of the nuisance will not de 9 iroy 
the common law rights of injured parties. 
If the latrine is a nuisance to the plaintiff, 
she has an undoubted right to ask for 
its mitigation or abatement. The powers 
cf the Municipality should be reasonably 
exeroised so as not to interfere with private 
rights 

Section 278 of the Aot is not exhaustive of 
the remedies. 

JUDGMENT.— (December 20, 1918)_ 

The 1st defendant and the plaintiff 
are neighbours. The former owns a 
large piece of land on which he has 
built cottages which be has let out 
for rent. For the convenience of the 
tenauts he bad put up a latrine in a 
particular place. This was objeoted to by 
the Municipal Gouuoil, who direoted the 
demolition of it and the oonstruotion of 
a proper and substantial one for the 
use of his tenants in the garden in an 
unobjectionable place about 25 yards to 
the west of the latrine complained of.” 

( Vide Exhibit II.) The 1st defendant began 

to pat up the latrine dose to the house 
of the plaintiff. 1 he site was approved 
of by the Municipal Chairman. The plaintiff 
complained against it and appealed to the 
Collector. The Collector passed orders stating 
that the site for the latrine was ohosen 
by the Municipal Chairman afeer consulting 
both the parties and it could not be 
ohanged. This suit was brought for a 
mandatory injunction to remove the latrine 
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as it is a nuisanoe to the plaintiff. J n both 

! h ? , b j el °- Plaint,ff WaS 8 U 00888 - 

fal. I hey held that the statement in the 

order of the Collector that the Chairman 

consulted both the parties wae wrong. 

lhey further held that the latrine was a 

nnisanoe. The Diatriot Munsif stated:— 

The plaoe ia an abomination and it is an 
unmitigated nuisanoe to the plaintiff. 1 ' 

The learued District Judge says:_"That 

the erection of the latrine opposite to and" 
at a distance of only 25 yards from her 
house causes serious discomfort to, and is 
likely to endanger the health of the’ inmates 
of the plaint.fi s house.” f n the lower 
Courts the deo.eion was largely based upon 
iyad Jafar Saheb v. Sayad Kadir Eahiman 

in seoond appeal Mr. Sitarama Ro w has 
addressed to us a very able and elaborate 
argument on the question. His main 
contention was that under section 207 of 
the Municipal Act he was bound on the 
direction of the Municipal Counoil to put 
np a latrine, and that otherwise he would 
have rendered himself liable to be fined 
for h,s neglect, and that as he put up 
the latrine in the plaoe apprc ved of by the 
Municipal Couno.l through its Chairman no 
action lies against him. He also contended 
that the injunction to remove the 
building was wrong. Upon the latter question 
there can be no doubt. All that the 
plaintiff can complain against is the use 
of the building as a latrine, for that alone 
constitutes the nuisance. She has no right 
to obi«ot to the building itself, which can 
be utilised for other purposes which would 
not cause any nuisance nor injure the 
inmates of her bouse. She was not 
justified in ooming to Court with a 
prayer for the removal of ihe building, 
lo that extent the deoree mast be modi- 

ii We ander8 tand that the 

walls have been pulled down, she should 

be directed to restore the building at her 

own expente. The more important qnestion 

is whether the plaintiff has a rightof 

suit under the oiroamstanoes mentioned 

Very recently we had to consider the 

liability of a Taluk Board for damages in 

(he execution of a duty enjoined by the 

Legislature. Krishna Munhi I uer v 
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Taluq Board of Mayaiaram (2). We there 
pointed out that there is a well- 
marked distinction between permissive 
and obligatory duties; but as the qnestion 
has been more fully argued on the present 
ocoasion, we think it desirable to state 
suooinotly the rules and the limitations 
applicable to the two branohes of duties. 
If the aot is only permitted by the Statute 
to be done, the Corporation is praotioally 
under the same obligations to respect the 
rights of others as a private individoal. 
Ihfl Corporation should so perform the 

y a8 ” ofc to ,n iure private rights. [See 
Attoi-uey General v Thames Conservators (3) 
and Madras Railway Company v . Zemindar of 
Carvetmagarami 4).] Farther the duty must be 
done without negligence and with care. See 
Lhagendra Xath Mittra v. Bhupendra Narayan 
u (5). There is no distinction between 
misfeasance and non feasance in suoh oases, 
bee Canadian Pacific Railway v. Parked). 

1 he position of a Corporation which is 
bound to oarry out oertain duties ; s different. 

In enjoining the performance of them the 
Legislature contemplates the fact that 
private individuals will have to submit to 
a certain amount of infraction of their 
rights. The principle is that where the 
Legislature directs a duty to be done, 
it must be deemed to have weighed the 
balance of convenience between public 
benefit and private rights and to have 
a.! own that the latter should give way to 
the former. See Qeddis v. Proprietors of 
Bonn Reservoir (7), L. B. S O. Ry., Co. 

v. Truman (S), West v . Bristol Tromman 

T °‘ j ' and Westminster Corporation v. 
London and North Western Ry. (10). But the 


(1) 634; 6 Ind. Dec. (n. a.) 906. 


(2) 50 Ind. Cas. 809; 9 L. W. 353; 42 M. 331. 

1 Hem - & 1 N - R - 121 : 8 J Qr * ("• * ) 

1203; 8 L. T. 9; 11 W.R. 16 3; 71 E. R. I; 136 B. R. 1. 

‘Sv- A - 364 at p. 384; 14 B. L. R. 209 (P. 0.’; 
22 W.R. 279. 3Sar. P C. J. 391. 

(5) 8 Ind. Cas. 530; 38 C. 296; 15 C. W. N. 316; 11 
Cr. L. J. 665. 

(6) (1899) A. C. 535; 68 L. J. P. C. 89; 48 W. R. 
118; 81 L. T. 127: 15 T. L. R. 427. 

(7) (1878) 3 A. C. 430 at p. 455. 

(8) (1886) 11 A. C. 45; 55 L. J. Ch. 354; 54 L. T. 
260; 34 W. R. 657; 50 J. P. 388. 

(9) (1908) 2 K. B. 14; 77 L. J. K. B. 684; 99 L. T. 
264; 72 .T. P. 243; 6 L. G. R. 609; 24 T. L. R. 478. 

(•0) (1905) A. C. 426; 72 L. J. Ch. 629: 69 J. P. 
425: 54 W. R. 120 : 93 L. T. 143: 21 T. L. B. 6S6: 3 
L. G. R. 1120. 
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private individual is not altogether without 
remedy even in suoh oases. If the work has 
been done negligently or carelessly the 
Corporation will be liable. See hammersmith 
8f Ry. Oo. v. Brand (11) and Thompson v. 
EccJes Corporation (12). The Corporation will 
also be liable where it acts maliciously and 
with a wanton desire to injure private rights. 
But it is not liable for mere non feasanoe. 
The question now is under whioh of the 
two categories we should plaoe the ereotion 
by the 1st defendant of the latrine ordered 
by the Municipality. Seotion 207 tuds 
"T he Municipal Counoil may by a notice 
require, etc.” Mr. Sitarama Rao drew our 
attention to seotion 264 (a), whioh contains 
the penal clause. He also referred to 
seotion 35, whioh enables the Governor in 
Council to suspend the operations of th« 
resolutions passed under the Act if the 
execution of suoh resolutions i3 likely to 
oause obstruction, injury or annoyanoe to 
any person lawfully employed or danger to 
human life, health, or safety. The learned 
Vakil argued from these provisions that the 
duty oast upon the Municipality must be 
regarded as obligatory. We are unable to 
agree with him. Prima facie the provision of 
a latrine is for the convenience of the inmates 
of the plaoe, and has no doubt a bearing on 
the health of the town. But a direction to 
build at a particular plaoe without reference 
to the surroundings oannot be said to be 
obligatory on the Municipality. Under very 
similar oiroumstanoes it was held iu 
Vernon v. Vestry of St. James, Westminster 
(13), to whioh Mr. Shenai drew our atten¬ 
tion, that the Corporation would be liable 
in damages to a private individual. In 
that oase Malins, V. C., stated:— There¬ 
fore, I repeat, if the question before me 
were simply whether they were right in 
selecting the plaoe, and whether one plaoe 
or another was better, I should be bound 
to deoide that the vestry are the sole 
Judges as to what the situation should 
be. But great as the powers of the 
vestries under the Aot are, they are not 

' (11) (1869> 4H. L. 171; 3SL. J. Q. B. 265; 18 W. 
E. 12{ 21 L. T. 238. 

(12) (1905) 1 K. B. 110: 74 L. J. K. B. 130; 69 J. 
P. 45; 53 W. It. 211; 91 L. T. 750; 21 T L. R. 49; 3 L. 
G. R. 20. 

- (18) (1881) 16 Oh. 449; 60 L. J. Ch. 81; 44 L. T. 299; 
89 W. R. 222. . 


absolute, and vestries are, like all other 
publio bodies, liable to be controlled by 
this Court, if they proceed to exercise 
their powers in an unreasonable manner, 
whether they are induoed to do so by 
improper motives or from error of judg¬ 
ment.” Further on the V. C. says: "it 
is clear that the Court has power to en¬ 
tertain suoh suits, and that these vestries 
must not execute these powers in suoh a 
manner as to create a nuisance when the 
objeot of the Aot is to remove nuisanoes.” 
The oase was taken up to the Court of 
Appeal. Lord Justioe James said:—‘‘If the 
ereotion in question were made by a pri- 
vate landowner on his own soil and free¬ 
hold, it wculd seem to be beyond all 
question a nuisanoe so grave and so serious 
that the neighbours would be entitled to 
apply to the Court for an injunction to 
restrain it. The question is whether the 
faot that the thing is done, not by a 
private owner on his private soil, but by 
the parish vestry on a plaoe that is said 
to be a publio highway, makes any 
difference.” The learned Lord Justioe then 
quoted seotion o, whioh is very similar 
to seotion 207 of the District Municipalities 
Aot and proceeded:— 'trima facie nobody 
is authorized to oommit a nuisanoe and 
nobody is to be held so authorized 
under an Act of Parliament unless it ap¬ 
pears from express words or by necessary 
implication that the aot was to be done 
or might be done notwithstanding its tend¬ 
ing to the oreation of a nuisanoe.” Lord 
Justice Cotton said: — "Therefore the mere 
faot that an urinal is authorized to be erected 
does not necessarily or by necessary implica¬ 
tion give parliamentary power to do it if it is 
a nuisanoe.” Lord Justioe Lush said:— 
"That if the inconvenience is only to the 
publio and there is no speoial injury to 
a partioular individual no action would 
lie.” This case is strong authority for 
the position that although the Municipal 
Aot has authorized the Counoil to direct 
the location of latrine in a partioular 
plaoe, the work should not be carried 
out so as to affect injuriously private in¬ 
terests more than is neoesRary. In Sellora 
v. Matlock Bath Local Board (14) the 
same principle was enunoiated. In Rapier 


• (14) (1885) 14 Q. B. D. 928, 52 L. T. 762. 
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7. • London' Tramways Company (15) also 
t 1,8 P r,no, ple wag affirmed. It seems 
CH therefore, that in the cootemplation of 
tHe Legislature the power given to the 

a nr'ivTte^. y ‘° SD P erv,9e ‘he ereotion by 

regarded a a" °- f 8 latri “ e be 

ehon d h. Permissive obligation which 
should be exercised without unnecessary 

o „sr , "S"r d s“" i 'r“- 

2, Z-'ZTs 

Tm"" b ‘ d ’“"“‘* 1 <” »m.“. 

damage caused by the exercise of its 

P JT d f SDd hen,3e the P Iain ‘>ff is not 
entitled to any further remedy from the 

? tei’"sr- lS" ;/,?*• 

v ded for compensation and held fhaffi 
plaintiff was not confined to that remedy* 

faL” 6 (,6" General v . Leu . es Gorpor l 

Ufa) i was held that none of the 
pr visions relating to remedies in the A 0 t 
ould interfere with the oommon law righ.s^f 

n J , 7r d0 n0t thiDk tb ° decision 

aut * for the propo8it i on ZvtlZ 

for hy the learned Vakil for the appellant 
Moreover, this is not a suit against the 
Corporation for any injunction or for 
damages, although the Municipal form 1 
suit , b88n .'“P'.eeded as a defendant. The 

r ,i ’=?. *£■!';• h ?;-f 

sr a srsatssS 

e efg as against; private individnals. 

ass 

fin /. ~ _ J 
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ing on the follow- J - dg0 t0 rdtarn a find * 
« un cne following 1 issue: — 

ant fn fleisln M 6re0ted by tbe defend- 
inf * re asonabIe manner so as not fn 

s7ZTsZ7:7' tbe 7 htB ° f «■*■«» 

objections. 6 d * SDd Beven days for 


in r the 00 a m bove D?8 d With ‘ he ° rder eontained 
of South (Ca Ja dftment, the Distiot Judge 

FINnmo a r a u bmitted the fe'Io^io* 

return a find’ ^ ave k een direoted to 

foVoi?; ft i:. s e 2? den “ “ ~ 

ant u?: It! latn 'T ereate d by the defend- 
inf • aasonable manner so as not to 

plainM ? - nnneae99ar, ' ,y the ri? b‘s of the 

found 8 tor'll a " d tbia Coar ‘ 

and that the allegation Sat \b bIT™’ 
atmaeat’ol ? h ^ plai °‘ A ‘wlth^ 

stantiated. Thf les had nofc been sob- 

tbZ 'the^* dr ff 8 ^ ri°nV h diot£ 


(,911) 2 Ch ’ 495; 55 S ' J - 703; 127 T, L. n. m, 


cause nnno/i . • a plaoe as not to 

The defendantVrdeTis^af 8 ! 

“Lir r -"* rt * “ i “dir, 

lieve that ’ ^ is difEcult to be- 

not be b found D “ DobjeotlOD able site could 
within 2 ^ ^ °oation of the iatrine 

dearly unjusllfiabll P 'j'. nt,£F ’ a hoas e wae 

fe a nl^r p d r ^ 

was under Th' “ ia P°esible that h. 
iTnllr ‘ b ! 'mpression that the site 

the Mnnp ^ ee . n a PP r oved of by 

°f the na^r ^? anoid ' fc be reqaesfc 

looalitv in P fk 188 1 in8peoted the Plaint 
Plaintiff ^ prG9enoe of the Vakils for 
of the infl an r defendant * aQ d the result 
I exnroq f e !u 10n WaS OOD b rm the opinion, 
another 6 tba t an unobjeotionable site in 

been L’T & tbe g * rdea ° oald havfl 
to emnt ^J 19 de ^ en ^ aD t is prepared 
t0 0reot fchG latrine at any place that 
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may be approved of by the Municipal 
Council. The question of the selection of 
the site may, I think, be left to be 
determined by the Municipal Chairman. I 
would accordingly return a finding that 
the latrine was not ereoted by the de¬ 
fendant in a reasonable manner so as not to 
unnecessarily infringe the rights of plaintiff. 


. This second appeal ooming on for final 
hearing after the return of the finding of the 
lower Appellate Court upon the issue refer- 
redlby this Court for trial, the Court delivered 
the following 

JUDGMENT.—We aooept the finding 
and subjeot to the modification indicated 
in our remand order, the second appeal is 
dismissed. Each party to bear his own oosts 
throughout. 

M. C. P. 

Appeal dismissed subject to modification. 


LOWER BURMA CHIEF COURT. 

Civil Regular No. 102 of 1918. 

Deoemker 10, 1918. 

Present: — Mr. Justice Young. 

W. CHANCE— Plaintiff 

versus 

BJSWANATH— Defendant. 

Post office Act (VI of 189*0, s. 41 (1 )—Post OQice 
Rules, r. 94- Provident Funds Act iJXof 1897 , 4— 

Money remitted through Post Office, uhether belongs to 
remitter or payee—Provident Fund remitted through 
Post Office, uhether can he attached in execution of 
decree against payee. 

Money remitted by money.order through the Post 
Ofhce does not cease to be the property of the re¬ 
mitter until it is actually paid to the remittee. 
Therefore, money standing to the credit of a person 
in the Bail way Provident Institution as'a compulsory 
deposit does, not lose its character as such by the 
mere fact of its being remitted by money-order to 
the depositor, and it retains that character until it is 
aotually delivered to the depositor. 

Mr. Woodham, for the Plaintiff. 

Mr. Munshi , for the Defendant. 

JUDGMENT.—The only question in this 
oase is whether a money order in course of 
transmission by the postal authorities is held by 
them as the servant of the remitter or whether 
he remitter has parted with his property and 
•bey hold as agent of the payee. 


Mr. Munshi, who has argued his case 
very frankly, admitted that if the Pj*t 
Office was a servant of the remitter, then 
the remitter oonld not be said to have 
parted with the money. Under rule 9i 
of the Post Office Rules to be found at 
page 750 of Part I, Gazette of India, for 
8 th August 190-', it is provided that the 
remitter of a money order which has not 
been paid may stop payment and require that 
the money be paid to himself. Tins is 
to be done without any additional ohaige, 
on the remitter applying in writing to the 
Post Office at whioh the money order issued 
and producing the receipt and giving full 

particulars of the payee’s address as entered 
in the money order, and the rule g es on 
to prove that, in no oase shall the Post 
Office be responsible for inability or failure 
to stop payment in compliance with the 
remitter’s request. I can only read these 
rules as meaning that the Post Offioe as 
regards money orders is placed at the 
orders of the remitter. I do not think, 
therefore, that the property of the remitter 
in money remitted by money order ceases 
until it is actually paid to the remittee. 
The. sum in question wap, as Mr. Munshi 
admitted, a oompulsory deposit in the 
hands of the remitter and if it was suoh. he 
acknowledged that it was not liable to 
attachment. I must hold that the money 
till paid over was still under the control 
aod dominion of the remitter. It follows, 
therefore, that it still retained the character 
of a oompulsory deposit and was not liable 
to attachment. Under these oircumstanoes 
it seems to me that the remitter, as indeed 
Mr. Munshi again acknowledged, was the 
proper person to bring this suit. He is the 
Manager of the Railway Fund who baa 
obtained leave to 6ue on behalf of the 
general body of members. The declaration, 
therefore, must be given as prayed with 
oosts. 

Order accordingly. 
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Miscellanous Second Civil Appeal No. 3050 

OF 1918. 

Maroh 31, 1919. 

R AM Abdul Rloof - 

RAM SARAN DAS—Plaintiff_ 

APPELL4.ST 

^ 1678US 

NATHWA AND otjers—Defendants 

• •> T» , — RESPONDENTS. 

-—t pl ZZJz 

An application under Order XU, rule 19 Civil 

fixed. WaS g0 ° d CaUS ° fOT his » b “™» on the dato 

Tnd^n [, r ? m , the deoree °f the Distriot 
Judge, Delhi, dated the (4th August 191- 

affirming that of the Morsif, 1st Class. Delhi 
dated the 20th Mav 1918 ilia • * 

plaintiS’s claim. ' d,am,S8ln « ‘be 

Ua!a S^mu.r Ohand, for the Appellant 
Mr. Manohar Lai, for the Respondent 

JUDGMENT.-Tbie is an appeal from 

an order refusing to set aside an or d“ 

dismissing an appeal for default of appear 

anoe on the part of the appellant Th 

August m 6 fix n f ° r l T iDg ‘he 14th 

fb/dt Ttas^I £ Sug^ 1 ° f 

neither appellant nor his Counsel was 

present to prosecute it. The learned Judge 

of the Court below dismissed it for default 
of appearance. 010111 

On the 21st of August 1918 « 

KzciKi is sar or 3 

mg for the restoration of the appeal 
original number. In th« ttr >^r . 0 lts 

stated that the applicant oomZZ'LT 
on account of his illness thaf- h u P P 
hie rnukktar to look S ft** ^ h&d 8ent 

he could not find the Pleader 
to the appeal, it was dismissed 
of prosecution. It was further 


application was summarily rejeoted by tb« 
learned .Judge, who remarked that as ther« 
was no medical certificate filed and as there 
was no reason why the applicant’s Counsel 
shonld not have been present, suflioient 
cause had not been shown for the restore 
tion of the appeal. That is not what is 
contemplated by the law. The learned 
Judge ought to have taken into consider 
tion the allegations upon which the applica¬ 
tion was made and ought to have oome 
to the conclusion whether there was good 
oause for the absence of the applicant on 
e date fixed. There appears to be no 
material upon the reoord upon which it 
may be possible for this Court to form an 
opinion. The proper oourse for the learned 
Judge would have been to have called 
upon the applicant to establish the allega. 
tion made in his application. If the 
appellant was unable to prove by evidence 
the allegations made in the application, the • 

learned Judge would have been entitled to 

refuse his application but there appears to 
be no indication in his judgment that he 
gave any opportunity to the applicant to 
establish the ground set forth in his appli¬ 
cation. In my opinion an opportunity should 
0 £ lven to the petitioner to show by 
evidence whether he was unable to appear 

on the date fixed for the hearing of the 
appeal. 

I set aside the order rejecting the 
application for restoration and send the 
oase back to tbe lower Appellate Court, in 
order that the Court may give the appel¬ 
lant an opportunity to produce such evi¬ 
dence as he wishes to produce. If in the 
opinion of the learned Judge after consider¬ 
ing the evidence it is necessary to hear the 
opposite party, notice may be issued to 
him to show oause why the application 

should not be allowed. Costs will abide the 
result. 

Appeal accepted ; Oase remanded. 


oase but as 
to attend 
tor default 
stated that 


tb. CoddssI ... „ . ‘ > “ 

c»„, .1,b. d o’JrsX.' 

on, but it was discovered that a i 
bad already been dieposed of and T 
reoord consigned to the reoord room The 
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Dll AH V. liTOON MAY. 

LOWER BURMA CHIEF COURT. 
CiViL Regolar No 35 of 1918. 

August 25, 19 Ip. 

Present :—Mr. Justice Young. 

W. DHAR— Plaintiff 
versus 

HTOON MAY and others — Defendants. 

Transfer of Property Act (IV of 1882), s. 6 (a' — 
Buddhist Law, Burmese—Cluince of succession, transfer 
of, validity of—Civil Procedure Code (Act V o/1908), 
O. I, r. 3, O. II, r. 2 — Joinder of parties and causes of 
action, when permissible. 

Whore the succession to an estate is governed by 
the Burmese Buddhist Law, an heir-apparent is 
precluded by the provisions of section 6 (a) of the 
Transfer of Property Act from transferring his 
ohanco of succeeding, fp. 927, col. 2 ] 

Where different portions of an estate are in th e 
possession of different persons,each of whose interests 
is opposed to that of the others, except where they 
are joint, a person interested iu the estate suing 
for his share therein cannot join all the persons in 
possession as defendants in one suit, unless they are 
in possession in virtue of the same transaction or 
the same series of transactions within the meaning 
of rule H of Order I of the Civil Procedure Code, nor 
can he, by virtue of rule 3 of Order II of the Code, 
join in the same suit several causes of action against 
the several parties in possession, unless they are 
all jointly interested in each separate oauso of action, 
[p. 928, col. 1.] 

Mr. B. Cowusji, for the Plaintiffs. 

Messrs. Lentaigne, N. M. Oowasji and Maxing 
thin, for the Defendants. 

JUDGMENT.—This is a suit brought by 
Mr. W. Dhar, a Barrister at-Law, olaimirg a 
share as heir of his deceased wife, a daughter 
of the deceased U Htoon Myat, who pre¬ 
deceased her. 

It is contended by the defendants inter 
alia that she released her interest in her 
father’s estate in consideration of a sum of 
Rs. 25,000 by a deed, dated the 12th Febru¬ 
ary 1914, and the plaintiff replies inter alia 
that the deed is of do binding effect under 
section 6 (a) of the Transfer of Property Act, 
which provides that the chance of aD heir- 
apparent succeeding to an estate, or any other 
mere possibility of a like nature cannot be 
transferred. The defendants retort that the 
deed is not a transfer, but merely a surrender 
or release, and that the provision does not 
extend to Buddhists by reason of seotion 2 (d) 
of the same Aot, which provides that nothing 
in the seotion shall affect any rule of Hindu, 
Muhammadan or Buddhist Law. For the pur¬ 
poses of the argument it is assumed that none 


of the other objections taken to the deed aie 
of any validity. 

A very similar oase arose in Bombay 
amongst Muhammadans in 1906 in Sumsuddin 
v. Abdul Uusein (1), where one Fatmaboo 
olaimed that a release in faveur, as in the 
present case, of her father was not binding ou 
her: a contention that was upheld be Sir Law- 
renoe Jenkins, C.J., and Beaman, J , who held 
that her ohar.oe of sucoetsion was neilhtr 
transferable nor releasable, relying for the 
latter proposition on the diotnm of Lord Davey 
in Sham Sundar Lai v. Achhan Kunwar (2) 
that a Hindu reversioner could neither trans¬ 
fer nor bind his chance of succession. The 
same view was expressed by the High Court 
of Madras in Meerangani Bowther v. A*. Nagur 
Meera (3) and by the Calcutta High Court in 
Rebati Mohan Lias v. Ahmed Khon 4) and the 
Allahabad High Court in Foyazul Rahman v. 
Muhammad Lsman (5). In Mohammad Hushmat 
AH v. haniz Fatima (6) it was held that 
although by reason of seotion 6 of the Trans¬ 
fer of Proptrty Aot it was impossible for aDy 
person to transfer the ohance of beooming 
entitled to a share in the property of a living 
person, thtre was nothing illegal in a person 
for good consideration oonlraoting not to 
claim in the event of his beooming entitled 
on the decease of a living person. The dis¬ 
tinction seems rather subtle, and none of the 
above or any other authorities seem to have 
been cited. To me it seems an evasion of the 
eeotion and I prefer to follow the former 
authorities rather than this, unless there is 
anything in Buddhist Law to show that eeo¬ 
tion 6 does not apply, Counsel were unable to 
quote any text of Buddhist Law to show that 
it did not apply. Certain decisions were 
quoted in which Judges have upheld suoh 
agreements, but in none was any reference 
made to the provisions of this seoticn. 

It was argued that a Muhammadan could 
not be disinherited, while a Barman's right to 
a share depended on his conduct; but I oannot 
see that this makes any difference. If an 
beir-apparent’s chance which can only be 

(1) 31 B. 165; 8 Bom. L. R. 781. 

(2) 25 I. A. 183 at p. 189; 21 A. 7J; 2 0. YT. N. 720, 

7 Sar. P. C.J. 417; 9 ind. Deo. (n. s.) 766. 

(3 ) 18 Ind. Cas. 185, 24 M. L. J. 268, (1913) M. \V, 
N. 371; 13 M. L. T. 91. 

(4) 1 Ind. Caa. 690; 9 C. L. J. 60. 

(5) 2 Ind. Cas. 866. 

(6) 27 lad. Caa. 701, 18 A. L. J. 110. 
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d . ath “ a SpeS succes, ‘°nis, a 
"T \ 19 th f ohaD oe of a Barman which 
depends on other contingencies. 

The deed of release. I would, therefore hold 
does not prevent Mr Dhar from having an 
interest m the estate. The further qaestfone 
whether h.s olaim to have the dooument 
declared void or voidable is barred by l, m i 
tatnn and whether he is bound to make 
estitution have not been argued and decisions 
on these points must be reserved. Both 
defendants have, however, claimed that the 

,a bad for misioinder. Only the 

5th defendant took the point in her written 

statement But the other defendant joined 
in the objection, and Mr. Cowasji for the 
plaintiff accepted the position 

In my^opinion the suit a, framed is hope- 
lessly bad. If ,t were to stand, I can see no 

reason why in an administration suit a plaint, 
iff should not sue al! the debtors to an Estate 
one looks at the precedents of Pleadings 
Noe. 41, 42, 43 of Appendix A op tho 

deutof an Administration Decree No. 17 oV 

Appendix D to the Civil Procedure Cede it 
s clear that the suit as framed is (ar wider 
than is contemplated by these precedents 

ioinoH Sr i’f rU i 8 3,allowa all persons to be 
joined as defendants against whom any right 

to relief is claimed in respect of the same 

transaction or series of transactions. Here 

the plaintiff olaims that all the de.endants 

esUt'" POS8e8aion of portions of the 

estate of the deceased, but no nexus is shown 

to ex.st, showing that they were in possession 

by virtue of the same transactions or series 
of transactions. erlea 

w P . Iai ° tiff haa a oau 8e of aotion against 
each defendant, but so far from all being 

jointly interested, the interest of each defend* 

ant is opposed to that of the other* 0 «. 

where and in so far a. the 'o^eyances "f! 

jmnt-a matter upon whioh the plaint throws 

no light. There ,s, therefore, a misjoinder of 
parties and causes of action under Order II 
rule 3. It may be that all the defendants are 
interested in the questions whether the plaint, 
iff has a right to sue, whether the right is 
barred, and whether he oan sue ? 

restitution. But further than this the plaint 
iff cannot go in this suit in my opinion 

If these questions are settled in his favour 
he will be entil ed to the ordinary adminis’ 
ration decree with the ordinary enqurie” and 
these may and presumably will result in 
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E ever a e S . 8 f 1D8t Present defendants 

one jointly ^ me oaaea a « a ™t more than 
tries to consobdate allTes ^ ^ 

Hamt returned. 


Civn \f MADRAs HIGH COURT 

M,SCEU ‘7 « No. 171 or 1918. 

October 17, 1918. 

Present:- Justice Sir William Ayling Kr 

' 

Appellant 

KATTI CH N.VA MARIPPAand a„o,,. r 

laintjfp and Defendant No. 2— 

n: •i „ RESPONDENTS 


ki-JrS’Jtlt' 0 , 3 ’ Code, which 

R"masawmi Sastrulu o u- 
H >; JO M. L J i9« K^wramma, 23 At. 3«l 
explained. • • 6, 8 Ind, Dec. (n. s.y 633, 

Cour P r a BeZv 9 t - the A° rderof the 

of 1917 nrpf 7 ’ 'a AppeaI Sait No. 1 <4 

the Coart nf th*" 6 p.. 8 ^' 138 ^ the decree of 
in On'gina, Sajt BeU.ry, 

for the 9 'App B ellan 7 a " a “ d * BA ‘ ma Sou ’ 

Naratimjia A'' N , aras ‘ mhachar 'ar and A. 
Uara.rmha Ai V ar , for the Respondents. 

de t^™- Pla,Dtiff ia not a judgment- 

of C?v?l P° rde , r XXK rale 103 ' ° ftb ° ^do 
right Of T rnT speoia,I y ?ivea him a 
onln on Ba \ ■ Th,a roi9 ia not, in our 

i anf re t , by the * enenl P™' 
PrnnaA * 8 ™['° D 4, . of tbe Code of Civil 
Saitr J° r0 ' i? b ° de0ls ion in Ramamami 
undlr ?h V ' K^tcaramm* (1) was passed 
e old Code; and we may respect 

(styfit 331 (V ' BJi 10 M - L - J - 126 ■ 3 I«d. D.c, 
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fully add, does notoonsider the distinction be¬ 
tween a party to the suit and judgment debtor 
as defined in the Code. The appeal is 
dismissed with costs, 

M. o. P. 

Appeal dismissed. 


LOWER BURMA CHIEF COURT. 
Second Civil Appeal No. 124 op 1918 . 

Fabruary 4, 19 i9. 

Present: —Mr. Justioe Pratt. 

MA SEIN U — Appellant 

versus 

TUN BA— Rsspond 3 NT. 

Buddhist Luo, Burmese —Succession —Death of hus- 
bani or wife, childless — Survivor, rights of. 

Aooording to Burmese Ba Idhist Law, on tli3 death 
of a huibaid or wife without children, the survivor 
succeeds to the whole of the deceased spouse’s 
estate, including the right of the deceased to a 
share in undivided ancestral property. 

Mr. Judge, for the Appellant. 

Mr. Gmwala, for the Raspondant. 

J UDG-MEN f.—The only point for decision 
in this appeal is wnebher the husband is 
entitled to his deoeased wife’s share in the 
undivided estate of her parents. Prima facie 
there would seem to ba no reason why a share 
in an undivided estate should not ba herit* 
able. 

Mr. Judge for the appellant relies on 
Mi Pyu v. Mi Bon Dole (L) as an 

authority for the view that the husband 

oannot inherit the wife's saare in undivided 
ancestral proparty. foe etfeat of tais 

ruling is disoassed in Mi Lan v. Maung 
Shioe Daing (2), and it is olear that the 
Judioial Commissioner of Lower Burma 

did not intend to lay down the general 
rale that the widow as representative of 
her deoeased husband oanaot inherit his 
share in an undivided estate, but limited 
its applioation to oases in waioh the brothers 
aud sisters are living together ia o)m- 
mensality and managing the family property 
jointly. It seems very doubtfal whether 
at the present day the wife’s or husband’s 

(l) L. B. R. (1872—1892) 35. 

(2; U. B. it. (1892-96; II, 121. 


12AKIDAS G03\VAiiI V. ERKARI KONAR. 

right to inherit the deoeased spouse’s share in 
an undivided family estate would be limited 
even to this extent. 

After a very full consideration of the 
authorities Burges, J. C., oame to the 
oonolusion in Mi Lan v. Maung Snwe 
Daing (2) that the only restriction to the 
general rule of inheritance by husband or 
wife from one another relates to impartible 
immoveable property, the suooession to whioh 
is governed by speoial rules. This ruling 
was followed in Maung Walk v. Maung Nyein 
(3) and the prinoiple was enunoiated as 
follows: "On the death of a husband or 
wife without ohildren, the survivor suooeeds 
to the whole of the deoeased’s estate, in¬ 
cluding the right of the deoeased to a share 
in undivided anoestral property.” 

I have no doubt that this is a oorreot 
statement of the law on the subject, and that 
it is in accordance with the praotioe prevail¬ 
ing in Lower Burma at the present day. 

The appeal is dismissed with oosts. 

Appeal dismissed, 

(3; U. B. R. (1897-01) II, 146 at p. 153. „ 


CALCUTTAiHIGHl COURT. 

Appeal from Appellate Degree No. 246/ 

of 1917. 

May 14, 1919. 

Present :—Mr. Justioe Newbould and 
Mr. Justioe Duval. 

HARIDAS GOSWAMI and others — 
Plaintiffs—Appellants 
versus 

EKKARI KONAR and others—Defendants 

— Respondents. 

Causelof action, meaning of, 

A cause of action has no relation to the dofeuoo 
set up by the defendant, nor does it depend on the 
character of the relief prayed for by the plaintiff. 
It refers entirely to tho grounds set forth in the 
plaint as tho cause of action, or, in other words, to 
tho media upon whioh tho plaintiff asks the Court 
to arrive at a conclusion in his favour, [p. 930, col. 2.J 

Appeal against the decree of the Officiating 
Subordinate Judge, Burdwan, dated tha 
23rd August 1917, reversing that of 
the Munsif, 2nd Court at that^plaoe, dated 
the 11th September 1916. 
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HANGLAL V. S. T. M. CHETiY. 

FACTS appear from the judgment. 

Baba Surendra Chandra Sen, for the 
Appellants. The plaintiffs are appellants 
here. This appeal arises out of a suit for 
recovery of possession and declaration of 
title to a plot of land. 

Ihe first Conrt was right in coming to 
the conclusion that there was a cause of 
action and the Appellate Court was wrong 
in coming to a oontrary finding. 

Here the cause of action arose from the 

date of cutting the AW, in Sravan 13 >2 

B. S. There is a cause of aotion and he 

does cot deny my ftle acd says that he 
takes water from it. 

Babu Ham Chandra Majumdar (with him 
Babu h'anindra Kumar Cuba), for the Be- 
spondents.—The cause of aotion as alleged 
ip the plaint arose on the outting of the 
hhal and the media was dispossession. But 
toe khal was out by some other person. 

Cause of aotion must depend on the 

allegation in the plaint as has been held 

by the Judicial Committee: Chand Kour v 
Partab Singh (l). V * 

Babu Surendra Chandra Sen briefly- 
replied. 

JUDGMENT.-This appeal arises out of 
a suit for reoovery of possession, on declara- 
tion of the plaintiffs’ title to a pieoe of 
land measuring 18 evitas. Out of this 18 
cottas, the plaintiffs claimed khas possession 
of -'6 cottas and possession through tenants 
of the remaining 2 cottas. The Munsif 
deoreed the suit in part and the lower 
Appellate Court has dismissed the suit on 
the ground that the plaintiffs bad no cause 
of action. In our opinion the learned 
subordinate Judge is perfectly right. The 
cause of aotion as set out in the plaint 
arose on the cutting of a khal on the 7th 
Sravan 132'. It is found that the khal 
in quest on was not out on the 7th Sravan 

b ° fc oat loD * ago in the year 

1S92, and also that it was not out by the 

defendants. It is contended on behalf of 

the appellants, and apparently was so found 

by the Munsif, that the denial of the 

piaintiffs title in the written statement 

and the defendants’ allegation that they 

had a right of easement gave the plaintiffs 

t a cause of aotion. The statement made 


(1) 16 0. 98 at p. 102 (P. C )• 15 I A l^fi. c c? 

•P. O. J. 243; 12 Ind. Jur. 331; 8 ’lnd. Dec. (n.’ s .) q™' 


by the defendants in the written state¬ 
ment oannot in itself give a cause of 
aotion. In this connection it is sufficient 
to refer to the remarks of the Judicial 
Committee in the oaee of Chand Kour v. 
Partab Singh (l); “Now the cause of 
aotion has no relation whatever to the 
defence wbioh may be set up by the 
defendant, nor does it depend on the 
character of the relief prayed for by the 
plaintiff. It refers entirely to tho grounds 
set forth in the plaint as the cause of 
aotion, or in other words, to the media 
upon which the plaintiff asks the Court 
to arrive at a conclusion in his favour.” 
Here the ground set forth in the plaint 
for giving the oause of aotion was the 
cutting of the khal and as it entirely 
fails, it must be held that the plaintiffs 
have failed to 9how that they had any 
cause of aotion whioh would justify their 
bringing this suit. 

The appeal fails aud is dismissed with 
costs. 

Appeal dismissed. 


LOWER BURMA CHIEF COURT. 

Fir*t Civil Appeal No. 76 of 1918. 

January 2l, 1919. 

Present: — Mr. Justice Pratt. 

RANGLAL —Appellant 

versus 

S. T. M. OHEri’Y — Respondent. 

Civil Procedure Code (Act V of 1 903J, 0. XXXVIII, 
r. o -AUachment before judgment—Security furnished 

Propd-ty not returned to surety — Surety, whether 
liable for decree. 

Whore property attachod before judgment is 
released on security being furnished but the surety 
is not placed in possession of the property, he cannot 
° P r °ceeded against in the event of a decree being 
passed against the defendant, [p. 931, col. l.J 

Mr. Campagnac, for the Appellant. 

Mr. N. C. Sin, for the Respondent. 

JUDGMENT.—In Civil Regular No. 748 
of li*13 ia the Small Causes Couri, Rangoon, 
the plaintiff Karappen Chefcty attached 
property before judgment. One Raoglai 
oame forward on behalf of the defendants 
Natha Singh and Saran Singh and applied 
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for removal of attachment on his furnish¬ 
ing security. 

On the 7th February Ranglal exeouted 
a bond in which he undertook, in case the 
attachment before judgment should be order¬ 
ed to be continued, to pay Rs. 1,169-12 0 
or to produce the three carts, 

eleven bullocks and two oows at'aohed. 
On the same date and before the pro 
parties attached had left the oustody of 
the bailiff of the Court, the plaintiff in a 
second suit against the same defendants 
(No. 581 of 1918) applied for attachment 
before judgment of the same properties 
and an order was issued to the bailiff 

directing him to hold the property pend¬ 
ing orders of the Court. 

Subsequently one Kaliha came forward 
by arrangement with plaintiff and was 
aooepted a9 surety fir payment of the 
decree and the removal of the attachment 
was ordered. The property attaohed was 
made over to Kaliha. £>ince then it has 
disappeared, and it is not necessary for 
the purpose of this appeal to attempt to 
follow it. The plaintiff obtained his deoree 
in Suit No. 743 and proceeded to execute 
it against the surety Ranglal. 

On the 9th March 1918, Ringlal filed 
a petition asking that the bind be 
cancelled on the ground that although the 
release of the property from attacoment 
on his furnishing security was ordered, he 
had never got possession and that defendants 
in oollusion with plaintiff had sold the 
property to a third party. The Court 
rejeoted the application, holding that the 
bond was still binding on the petitioner. 
Against this order Ranglal has appealed. 

On the admitted facts I am of opinion 
that the bond cannot be held to be 
binding on the appellant. It is quite clear 
that the condition on which appellant exe¬ 
outed the bond was that the property should 
be released from attachment. This is 
olear from the application of the first 
defendant, and the Court ordered tuat the 
property be released if the security offered 
was sufficient. It seems also olear that 
the first attachment was not in fact removed 
immediately and that the plaintiff did not 
intend that it should be. In the affidavit 
accompanying his application of the 7th 
February in consequence of which the 

attachment in Suit No. 581 wa9 issued, 


the Cbetty says in so many words, if the 
attaohed properties are released they will 
be disposed of there and then, whioh 
shows that his objeot was to prevent the 
release of the property from attachment. 
It is obvious that when appellant exeouted 
the seourity bond, he had a right to expect 
that the attachment would be removed 
forthwith. The Chetty not merely prevented 
the property leaving the Court at the 
time, but subsequently withdrew his second 
attachment and allowed the property to be 
made over to the surety in the other 
suit. By his own conduct he made it 
impossible for the surety (the appellant) 
to comply with his alternative undertaking 
to produce the property in case the 
attachment should be ordered to be con¬ 
tinued. 

It is true that the appellant undertook 
to pay the decretal amount into Court in 
the alternative, but it is olear that he only 
expected this alternative to be enforced 
on failure to oomply with his undertaking to 
produce the property, if ordered to do so. 

The essential part of his undertaking 
was to be responsible for the production 
of the property as a consideration for the 
removal of the attachment. Under these 
oiroumstanoes the plaintiff was himself 
responsible for the appellant’s inability to 
perform his part of the agreement and 
I oannot now hold him to the striofc litter 
of his bond. It would not be just or equitable 
to allow the plaintiff to exeoute the decree 
against the surety. The application is allowed 
with oosts, Advooates’ fees have by consent 
been fixed at two gold mokurs. The money 
paid by the applicant must be refunded. 

Application allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1269 op 1918. 

February 19, 1919. 

Present :—Mr. Justice 8adasiva Aiyar and 

Mr. Justice Napier. 

SUBRAHMANYA IYER —Defendant- 

Appellant 

versus 

SIVA SUBRAHMANYA IYER and anoiher 
Plaintiffs—Respondents. 

Hindu Law—Joint family— Manager, whether can 
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of a Hindu family 


sue in his ou n name as representing familij—Mortgage 
hg manager and junior member of Jamil ij — Redemption, 
suit for , by manager alone, maintainability of—Civil 
Procedure Code ( act V of 1908), 0. XXXIV, r. 1. 

The father or inanagiug member of a Hindu 
family is not legally incapacitated from solely 
representing the family in a suit, by the fact that the 
transaction out of which the litigation arises is 
embodied in a deed in which a junior member of 
the undivided family had joined as obligee or obligor. 
I he addition of the name of a junior member is 
sometimes made to avoid disputes in future but it does 
not make the document legally more valid than if it 
had been executed by the managing member alone. 
In the case of a mortgage executed by the 
managing member and a junior member of the 
family, the former is entitled to redeem in his own 
name. [p. 932, col. 2; p. 933, col. 1.] 

Second appeal against the deoree of the 
Court of the Subordinate Judge, Triohinopoly, 
in Appeal Suit No. 59 of 1918 (Appeal Suit 
No. 887 of 1917, District Court, Triohino¬ 
poly), preferred against the deoree of the 
Court of the Distr oi Munsif, Namakkal, in 
Original Suit No. 87 of 1913. 

FACTS appear from the judgment. 

Mr. L. A. (lovindaraghava Aiyar (with 
him Mr. N. Uejugupalachaiiar), for the Appel¬ 
lant.—The suit was not maintainable by the 
father alone. He executed the document 
for himself and as guardian of a minor 
son, who was a major at date of suit. The 
son should also have joined as plaintiff. 
The father is not oompetent to represent 
the family in the litigation. 

As the father had no right to sue in his 
own name, the suit is barred. 


Mr. T. V. Venkatarama Aiyar , for the Re¬ 
spondents.—The father’s right to represent 
the joint family in the suit is not affeoted by 
the faot that the mortgage was exeouted 
by another member also. It would be 
anomalous if, while he oould represent 
the family in other transactions, a special 
disability should attach in enforcing rights 
under a document to whioh another oo- 
paroener was a party. The addition of other 
members is often at the instance of the 
creditor and to ensure freed Dm from un¬ 
necessary litigation. Section 85 of the 
Transfer of Property Act cannot have the 
effect of preventing the manager from suing 
for the family. 

JUDGMENT. 

Sadasiva Aiyar, J.—I am unable to agree 
with the contention of Mr. Govindaraghava 
Aiyar that the father or managing member 


a 

solely represent the 
transaction out of 
arose was embodied 
a junior member of 
had joined with the 
obligor or obligee, 
name of 
made 


ri9i9 


loses his capacity to 
family in a suit, if the 
whioh the litigation 
in a deed in whioh 
the undivided family 
managing member as 
The addition of the 


a junior member is sometimes 
in a document for the avoidance of 
dispute in future with the person whose 
name is so added where the added name is 
that of an adult, and for the perpetuation 
of testimony that the aot is done by the 
manager as suoh where the added name 
is that of a minor represented by the manager 
as guardian. Suoh addition does not 
make the document legally more valid than 
if it had been exeouted by the managing 
member alone for purposes binding on the 
family, whether he describes himself as 
manager or not in the dooument. I am 
unable to see how an unnecessary addition 
of a name by the manager of his own 
aooord or at the instance of the other party 
to the dooument, and whioh does not affeot 
the legal validity of the dooument, can 
result in oreating a legal disability in the 
manager to represent thereafter the family 
in litigations connected with that transac¬ 
tion, while retaining his full oapaoity so to 
represent the family by his sole name in 
all other litigations and transactions. Sec¬ 
tion 85 of Aot IV of 1832 was not, in my 
opinion, intended to affeot the right of a 
managing member to bring a suit in his 
sole name on behalf of the family, and from 
Sedheshuri Pershad Narain Singh v. Dharamjit 
Narain Singh (1), whioh seems to lay 
down a different rule, I respeotfully dissent. 
The contention as to limitation based on 
suoh alleged disability, therefore, fails. 

The only other question is whether the 
award of interest to plaintiff at 9 per 
cent, per annum throughout is appropriate. 

I think that while the award of such 
interest on the purchase money (Rs. 2,700) 
till the date of payment of the 

Eta. 3,0J0 by the defendant is not 

excessive, interest might be safely reduced 
to 6 per oent. on the balaDoe of Rs. 401-4 0 
(then remaining due) for the subsequent 
period till date of suit; calculating at such 
reduced rate, the amount due to plaintiff on 

(1) 22 Ind. Caa. 670; 41 0. 727; 19 0. L. J. 437. 
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date of suit is diminished by Rs. 108-5 0. 

T would modify the lower Appellate 
Court’s deoree accordingly. I would also 
in the matter of oosts allow only two- 
thirds of the oosts incurred in all 
Courts to the plaintiff, the defendant bearing 
his own oosts throughout. Three months’ 
time from this date is granted for redemp¬ 
tion. 

Napier, J.— I am quite clear that where 
a father c-xeoutes a mortgage in oiroum- 
stanoes that will bind his minor sons and 
would entitle him to bring a suit to 
redeem in his own name, the fact that 
he chooses to exeoute also qua guardian 
does not disentitle him to bring suoh suit 
by himself after the minor has oomo of 
age, vide Adaikulam Chetti v. Subban 
Ohetti (2), but l express no opiniou on 
the question whether if a major son 
had joined in the mortgage he would not 
have been a necessary party. I agree 
in the deoree proposed by my learned 
brother. 

M. c. P. 

Decree modified. 

(2) 26 Ind. Cas. 35; 27 M L. J. 621; 16 M. L. T. 
279; (1914) M. W. N. 684. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 127 of 1918. 

Maroh 29, 1919. 

Present :—Mr. Prideaux, A. J. C. 
Musammat AMIRBI —Plaintiff—Appell4NT 

versus 

SHAIKH KHAJA and others — 

Defendants —Respondents. 

Muhammadan Law — Guardian and minor —Do facto 
guardian, power of, to transjer property belonging to 
minor — Transferee, position of —Suit by minor to recover 
property. 

A de facto guardian of a minor has no powor to 
convoy to another any right or interest in immoveable 
property belonging to tho minor, which the trans¬ 
feree can enforce against tho minor, nor can any 
such transferee, if let into possession of tho property 
under such unauthorised transfer, resist an action 
in ejootmont on behalf of the infant as a trespasser. 

[p. 934, col. 1.] ^ 

Imambandi v. Mutsaddi, 47 Ind. Ca«. 513; 45 C. 
678; 36 M, L. J. 422; 16 A. L. J. 800; 24 M. L. T. 330; 


28 C. L. J. 409; 23 C. W. N. 50; 5 P. L. W. 276; 20 
Bora. L. R. 1022; (1919) M. W. N. 91; 9 L. W. 518; 
45 1. A. 73, followed. 

Appeal against the deoree of the Addi¬ 
tional Distriot Judge, Raipur, in Civil Appeal 
No. 231 of 1917, dated the 18th December 
19 1 7, arising out of Civil Suit No. 10 of 
1917, deoided by the Subordinate Judge, 
Raipur, on the 30th July 1917, 

Dr. H. S. Gour, for the Appellant. 

Mr. D. P. Tiwari, for the Respondents. 

JUDGMENT.—One Punaji Jamadar at 
his death left two widows of his son 
Shaikh Ratan, Musammat Arairbi the present 
plaintiff and Musammat Issubi. Shaikh 
Ratan had predeceased his father but had 
left three sons Hassu, Raja (defendant 
No. 2) and Fathu. By a registered deed, 
dated the 20th September 1893, Musammat 
Issubi, aoting on behalf of her sons Raja 
and Fathu, sold two houses situated at 
Raipur to her o>widow, the plaintiff, for 
R*. 150. On the 28th of June 1915 Raju 
mortgaged a third share of this property 
to the 1st defendant Shaikh Khaja Miya, 
and the latter sued on his mortgage, 
obtaining a preliminary deoree for sale on 
the 21st July 1916. Plaintiff, who fears 
that the deoree will affect her, sued for a 
declaration that she is the absolute owner 
of the two houses in suit, that Raju had 
no right to mortgage them and that the 
deoree dated the 21st July 1916 is void 
as against her. There was some doubt as 
to whether the houses in suit were the 
houses sold, but the trial Court found that 
the houses in suit were built by the plaint¬ 
iff on the site of the kotha transferred 
by the dooumeut of 1893, and that finding 
was apparently not questioned before the 
lower Appellate Court. Both Courts find 
that Musammat Issubi did exeoute the 
sale-deed for the two minors receiving 
consideration therefor. Further that the 
sule was for necessity and for the benefit 
of the minors, the houses being sold to pay 
off Punaji, the grandfather’s debts. It 
was also foaud that Issubi was the de 
facto guardian of the minors. Both Courts 
on the authority of Husen v. Rajaram (1) 
found the sale void ab initio and have on 
this ground dismissed the plaintiff’s suit. 

( 1 ) 26 Ind. Cas. 813; 10 N. L. R. 133, 
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Their Lordships of the Privy Connoil in 
Jmambandi v. Muteaddi (2) held.- 

That a de facto guardian has no power 
to oonvey to another any right or interest 

in immoveable property which the transferee 

oan enforce against the infant: nor can 

any suoh transferee, if let into possession 

of the property under such unauthorised 

transfer, resist an aotion in ejeotzrent on 

behalf of the infant as a trespasser. It 

follows that being himself without title, he 

cannot seek to reoover property in the 

possession of another equally without 
title.” 

The transfer in the present case being 
therefore, absolutely void, the lower Courts 
are right in holding that the plaintiff can- 
Dot obtain the declaration she seeks for on 
the ground of her having bought the proper- 
ty in suit. 

It i>, however, here contended for her 

that she should be allowed to prove her 

ti.le by adverse possession. It is argued 

that since 1893 she has been in adverse 

possession of the house in suit. After she had 

bought them she built two houses on the 

site of the kotha she purchased, proceedings 

which show that she set up a definite title to 
the site acquired. 

It is contended on the authority of 
Nallam'.ttu P,llai v. Betha Naickan (3) 
that the 1st defendant’s deoree can be 
defeated by the plaintiff’s possession for a 
per.od exoeeding 12 years prior to the 
institution of the suit; for plaintig’s olaim 
is inconsistent with the rights of both the 
mortgagee and the mortgagor. There seems 
to be a conflict of anthority on this point. 
Nandan Stugh v. Jumman (4) deals with 
the oare of a trespasser ousting a mort- 
gagor under a simple mortgage, and it is 
obvious that in suoh a oase adverse posses¬ 
sion oannot extinguish the rights of the 
mortgagee but even then if adverse 
possession precedes a simple mortgage, 'it 
will run against the mortgagor and the 

“° r ‘* age ® , b ° th ' Sudankagala BallakrUh- 

namma Subudht v. Vtnayaka Sava Bisoyi 

(2) 47 Ind Cas. 513; 45 C 87s. sk t t 
A. L. J. 800; 24 H. L. T 390 r r t i < 2; 16 

M.W.- NioifoL. « TT 73 ?P of ^ 

SSSSK HiSUfSt^A* 
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(5) and Parthasarathi Naikan v. Lakshmana 
iWA-en (Q) are authorities for holding 
t. at the interest in immoveable property 
whioh is aoquired by adverse possession, 

° a A-Ai° n i y be that 1Dterest which the person 
entitled f 0 immediate possession had at 

I 10 * lme that adverse possession begaD. 
n the present oase it seems to me that 
plaintiff is entitled to show that she bad 

adverse possession of the property in suit 
against the rightful owners from the time she 

Pqo p0 ^ s *' on ^e property, namely, in 
. .I I hat case, however, has not been 
tried. Pleadings will have to be taken 
and issues framed. It is contended for 
the respondents that as ownership by 
prescription wasnot advanoed by the plaintiff, 
she ahonW be made liable for costs in 
both Courts. I do not think so. The 
pronouncement by the Privy Council of the 
e»eot of a transfer by the de facto guardian 
ot a Muhammadan minor was made after 
the case was concluded in the lower 
Appellate Court. Had the suit been brought 
after the views of their Lordships of the 
, n otinoil on this point were known, 
doubtless the present, plaint, would have 
ooDtained a prayer that plaintiff olaimed 
to be owner by prescription, and as suoh 
her claim be deoreed. I ee t aside the 
deoree dismissing the suit and remand the 
oase to the first Court for a retrial with 
advertence to the above remarks. Refund 

certificate will issue and other costs will abide 
the result. 

, r Oase remanded. 

52 26 M 72{ 12 M - l. j. 4io. 

M T T Iqq /fn,?? 1 * 35 M * 2315 21 M. L. J. 46”; 9 
M. L. T. 399- (1911) 1 M. W. N. 201. 


LOWFR BURMA CHIEF COURT. 
Civil Regular No. 176 of 1914. 

August 16, 1915. 

Present: —Mr. Justioe Young. 

N. K. M. M. CHETTY —Plaintiff 

versus 

LUTCHMAN CHETTY and others— 

Defendants. 

limitation Act <TX of 1908', s \ 4 — Insolvency fro . 
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N. K M. M. CHETTY V. LUTCHMAN CBETTY. 

ceedings— Creditor proving debt—Annulment of insol¬ 
vency—Suit to recover debt — Limitation—Exclusion 
of time spent in proving debt in insolvency. 

A creditor who tiles a proof of his debt before tlio 
Official Assignee, prosecutes a civil proceeding within 
the meaning of section 14 of the Limitation Act, 
and is entitled to deduct the period during which ho 
was so engaged in filing a suit to recover his debt on 
the insolvency being annulled. 

Messrs. N. M. Ootuasji and Mani, for the 
Plaintiff. 

Messrs. S. N. Sen, Shaw and Chari , for 
the Defendants. 

ORDER.— It being admitted in this 
oape that the suit is barred unless the 
plaintiff is entitled to exolude the period 
during which he was engaged in proving 
his claim against the defendant firm in an 
insolvency which was subsequently annulled, 
the question is raised as a preliminary 
issue. The plaintiff relied both on sections 
1 t and 15 of the Limitation Aot, urging with 
rpgard to the latter section that section 
17 of the Presidency Towns Insolvency Aot 
operated as a statutory injunction or order. 
This seems to roe rather a novel contention, 
unsustainable if for no other reason than 
that the plaintiff never attempted to get the 
requisite permission of the Court. The case 
differs from that of Wazir v. Mahomed Imam 
(1) in that section 29 of the Punjab Aot IV 
of 1872 contains an absolute prohibition. 
Section 17 of the Insolvency Aot, on the 
other hand, merely orders any person who 
wishes to sue an insolvent to obtain the 
Court’s permission as a condition precedent. 
Section 14 of the Limitation Aot seems to 
me more applicable. A creditor who files 
a proof of his debt before the Official 
Assignee seems to me to be prosecuting a 
proceeding which is oertainly a civil proceed¬ 
ing within the meaning of the section where, 
as I read it, civil proceeding is used as op¬ 
posed to oriminal proceeding. 

The fact that be has to prove his debt 
before the Official Assignee in the first 
instance does not prevent its being a 
proceeding in the Insolvency Court. If it 
is not a proceeding in the Insolvency Court, 
I do not know what it is. The section 
does not ssy ''before a Court of first instance 
or before a Court of Appeal,” but in a Court, 
of first instance or in a Court of Appeal, and 
when we read as we do in section 45 and the 


following seotions what debts are “provable in 
insolvency,” it seems to me impossible to con¬ 
tend that a person trying to prove his debt and 
ob f ain his due share thereof ' in insolvency” 
is not prosecuting a o-’oceeding in the 
Insolvency Court, just because in the first 
instance he appears only before an offioer 
of that Court. 

With regard to the allegation that the 
plaintiff was not prosecuting it with due 
diligence, the facts are that the order of 
adjudication was made on the 6th June 
1913 and that the olaim was sent in a 
onple of months later, no further steps 
were taken, but Counsel who filed the olaim 
states that the acting Official Assignee inform¬ 
ed him when he did so that steps were to be 
taken to annul the adjudication, and the ad¬ 
judication was annulled some six months later. 
It was a very heavy insolvency, and there 
was not much to be gained by creditors 
rushing in with their proofs, especially as 
tho;e would be waste paper if the insolvency 
was annulled. Thera is no evidence that the 
Offiiial Assignee in any way pressed him to 
prove his olaim, and for my own part i think 
that under the oiroumstanoes of the case 
the plaintiff acted wisely in not incurring 
oosts by doing so. Nor do I think that 
it was in any way incumbent on him to 
apply for leave to sue the defendant in 
the ordinary Civil Court. He considered 
that he would be saved by the section 
and 1 think he was right in his view. The 
question must, therefore, be answered in the 
affirmative. Costs, two gold mohnrs , to be 
oosts in the oase. 

Answered affirmatively. 


(1, 66 P. R. 1874. 
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BAIKUKTHA NATH V. CHA1TANTA CUARN. 

CALCUTTA HIGH COURT. 
Appeal from Appellate Decree No 241 

of 1918. 

Jane 24, 1919. 

T } A,™™ < ;7' Mr ’ jD8tioe Newboald. 
BAIKUNTHA NATH SARMA andothers 

— PtilNTl FFS— Appe LLANT3 

versus 

CHAITANYA CHAKN CHOUDHURY 
AND OTHERS —DEFENDANTS—RESPONDENTS 

Limitation Act (7X 0 / 1608J, Sch. I, Art. 144— 
Advise possession-Landlo, d ami tenant-Dis. 

^■rZ ' 071 ° nan> ' eSeCt —Knowledge of landlord 

he^passer, possession of, nature of. 

The general rule that where property is let out 
on lease the possession of a trespasser does not 
become adverse as against the lessor unt 
termination of the lease, is not applicable to a 
case where the tenant is holding over and the 
• dispossession of the tenant is brought to the know! 

o°f fhVtresn In 8uch a case, the possession 

adverse t0 the 

™ ***"**•'. J °C. 

Appeal against the decree of the Sab 

theTnt 6 0 D t f’ \ 8 * 0onrt ' Sylhet, dated 
th! M 9® to A b ®* 1917 ’ reversing that of 

Additional Coart at that place 
dated the 16th April 1917. P ’ 

! ^ A , CTS a PPear from the jadgment. 

babu Hemendra Kumar Das for th« 
AppeHants. submitted that by dispossessing 
the defendant No. 6 the principal defendant! 

* trespasser, could not claim 

d! a in tiff J er8e p088e98i0D 88 against the 
plaintiff who was the lessor. Plaintiff’s 

thi 8 I 8 " f i 6880 !- °° nld D0t be affected in 
the least by dispossession of his tenant 

he/ r P T er ' rhe Coart of Appeal 

ra h 6 ™ 0 ™’ 6 " ed in law >'n holding 
that the amt was barred by limitation as 
It was not instituted within 12 years from the 
time when the lease to the defendant No 6 
expired and the plaintiff bad knowledge' of 

JSw“flA 9 d,8p088898ion - Rajra Sardara v 
Kun,a Behar, Nag (l) referred to 

ento De ' t0r the Bespond- 

ents—The learned Subordinate Judge was 

right in holding that the suit was barred bv 
limitation. The case of Baira i 

Kuya BeHari Nag (1) does nit suppoT th" 

P aintiff s oase. In this case the finding of th e 

W l r Pe te i COnrt “ that a( ‘er the expiry 

of the lease where the defendant No 6 

Jl) 40 fed. Cas. 271, 21 C . W. N. ,00,, 25 C . L . j 


[1919 


was holding over with the oonsent of the 
plaintiff landlord, the principal defendant 
dispossessed the defendant No. 6, and 
continued to remain in possession of the 
land adversely to him for the statutory 
period, and during this whole period the 
plaintiff had fall knowledge of the die* 
possession of his tenant. The present oase 
is on all fours with the facts and oiroum- 
stances of the oase of Kishwar Nath Sahi 
Dev v. Kali Sanker Sahai (2). The general 
rule of law laid down in Hajra Sardara 
v. Kunja Behari Nag (1) has no applioa- 
tion in this oase. It is dear, therefore, 
that by adverse possession for the statutory 
period the prinoipal defendant has acquired 
the limited interest of a tenant, and be 
is not liable to be ejected as a trespasser. 

Babu Hemendra Kumar Das , for the 
Appellant, briefly replied. 

JL DGMENT.— This appeal is preferred 
by the plaintiffs who, after getting a decree 
in the Court of first instance, had their 
puit dismissed by the lower Appellate 
Court on the ground that it was barred by 
limitation. The plaintiff’s oase is that the 
land was in actual possession of their 
tenant, defendant No. 6, who was at first 
joined with them as plaintiff. The lower 
Appellate Court has found that this 
defendant was dispossessed from the land 
by the prinoipal defendant sometime not 
later than the year 1902. 

The point pressed in this appeal is 
that this dispossession of the tenant by a 
trespasser could not affect the title of 
the plaintiffs, who are the lessors of the 
person who has been ejected. The principle 
on which this contention is based is 
clearly established and the latest oase iD 
whioh the authorities are reviewed is that 
of Hajra Sardara v. Kunja Behari Nag (1), 
There the principle is stated in the following 
terms, where property is let out in lease, th# 
possession of the trespasser does not become 
adverse as against the lessor until the termi¬ 
nation of the lease. Though there is this 
general rule, it is one to whioh there way be 
exceptions under certain oiroumstances and it 
appears to me on the finding of the lower 
Appellate Court that this is one of the oases to 
whioh the general rule is not applicable. Id 
the oase of Kishwar Nath Sahi Dev v Kali 
Sankar Sahai( 2) after stating the general rule 
(2) 10 C. W. N. 34*. 
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it is pointed out that when the lease has ex¬ 
pired and the tenant is holding over with the 
landlord’s consent and the possession of the 
trespasser is adeqaate in continuity, in 
publicity and in extent so as to show 
that it is possession adverse to the landlord, 
the latter is not precluded from determin¬ 
ing the tenancy and suing the trespasser 
in ejectment and his right to sue will be 
barred after 12 years of such possession. 
It is not in every case where a tenant 
has been holding over that the general 
rule is inapplicable, but it seems to me 
on a consideration of the authorities that the 
general rule would be inapplicable in a oase 
where the tenant is holding over and the 
dispossession of that tenant is brought to the 
knowledge of the landlord for a sufficient 
period to give the trespasser the statutory 
title. If the landlord ha9 the right to take 
possession and knows that the person in pos¬ 
session is not his tenant, the possession of the 
person in possession under suoh oiroumstanoes 
would be adverse to the landlord’s interest. 
Here admittedly the tenant was holding 
over, and it is found by the final Court of 
fact that the principal defendant’s possession 
was adverse, open and publio and so perfected 
his statutory title. 

I, therefore, hold that this appeal fails and 
must be dismissed with oosts. 

Appeal dismissed. 


LOWER BURMA CHIEF COURT. 

Second Civil Appeal No. 2i4 of 191S. 

May 14, 1919. 

Present: —Mr. Justice Pratt. 

ISAHUT and another—Appellants 

versus 

MI HLA MO WE —Respondent. 

Limitation Act (IX of 1908 ), Sch. I, Art 182 (5), 
(6 )—Execution of decree—Notice under cl. <6 ',— 
Step-in-aid of execution — Limitation, starting point of. 

Where an application is made for a step-in-aid of 
execution which would entitle the applicant, under 
clause (5) of Article 182 of Schedule I to the Limita¬ 
tion Act, to a starting point for the computation of 
the period of limitation, the fact that a notice was 
issued previously under clause (6) of the Article 


would not prevent the applicant from taking 
advantage of tho provisions of claueo (5). 

Whore both clauses (5) and (6) of Sohedulo I to the 
Limitation Act aro applicable to tho facts of a case, 
the docree-holder is entitled to have tho one which 
is most favourable to him applied. 

Mr. Lambert , for the Appellants. 
JUDGMENT.—The point for determina¬ 
tion in this appeal is whether an applica¬ 
tion for execution which would be time- 

barred if Article 182, clause 6, of the First 

Sohedule to the Limitation Aot be applied, 
since a notice had issued to show cause 
against execution as was required by the 
Code of Civil Procedure, and three years 
had elapsed since the issue of notice, can 
be held to be not time-barred, because 
of an application for a step in-aid of 
execution made subsequently to the issue 
of the notioe. The learned District Judge 
has held that olause 5 of Article 182 of 
the Sohedule applies and that the starting 
point for computation of the period of 
limitation is the date of application for 
a warrant of arrest issued on the 29th 
June. For the appellants it is contended 
that the starting point for the period of 
limitation is the 19th June, the date on 
which the notioe to show cause was 
issued, and that as a notioe has issued, 
clause 6 must be applied, and the fact 
that the notioe has issued exoludes the 
application of the 5th olause, even though 
an application for a step-in-aid of execu¬ 
tion on a later date may be presumed. 

I am unable to agree with this view. 

I do not think olauses 5 and 6 must be 
construed as mutually exclusive. When 
there has been an application for a step- 
in aid of execution which would entitle 
appellant under olause 5 to a starting 
point for the computation of the period of 
limitation, so that his application for 
execution would not be time-barred, I do 
not consider the decree-holder should be 
debarred from exeout’Dg his decree, be¬ 
cause a Dotioe has issued, and if limita¬ 
tion were oomputed from that date, the 
application would be time-barred under 
olause 6. As both olauses are applicable 
to the facts of the case, the deoree-holder 
is entitled to have the one which was 
most favourable to him applied. The appeal 
is dismissed. 

Appeal dismissed , 
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MADRAS HIGH COURT. 

Civil Appeal No. 211 ok 1918. 
February 13, 1919. 

Present: Mr. Justice Abiur Rahim 
and Mr Justioe Spenoer 
P. R. A\ YA PATTAR— Plaintiff — 

Appellant 

versus 

ATTUPURATH MANAKKAL, 
KARNAVAN and Manager, VASUDEVAN 
BHATTATHIRIPAD, and another— 
Defendants Nos. 2 and 3 —Respondents. 

Civil Procedure Code (Act V of] 908', 0. XXI, r. 
63 —Execution oj decree—Attachment—Objections, 

petition of, asking that objections be recorded, effect of— 
“Kuri” transaction- Security, duty of bidder to furnish 
— Time, whether of essence of contract. 


bat the 


Whore a person objects to the attachment of 
property and files a petition asking that his 
objections bo recorded, without asking for an 
investigation of his claim, and the Court records his 
objections, such recording of objections does not 
amount to an order against the objector to which 
the provisions of rule 63 of Order XXI of the Civil 
Procedure Code would apply, [p 9;<P, col. 2/ 

The rule in kuri transactions being t_ 

amount which is payable to the bidder is° to bo paid 
to him only on his furnishing security for future 
instalments, time is of the very essence of the 
contract, and, unless the security is furnished within 
the prescribed period, the bidder loses his ri^ht to 
the amount payable to him. [p. 939, col. 1] 

Appeal against tha decree of the Court 
of the Subordinate Judge, Palgbat at 
Caliout, in Original Suit No. 7 of 1917, 

Messrs. 0. V. Ananthakrishna 
and C. R. Ramakrishna Aiyar, 

Appellant. 

Messrs. 0. Madhivan fffair and T. 

TJnni, for the Respondents. 

JUDGMENT. 

Abdor Rahim, J.— The case arose out of a 
kuri transaction. The kuri was started by 
the 1st defendant, 1st respondent in the 
appeal, for Rs. 10,500 divided into 21 
tickets of Rs. 500 each. One Narayanan 
Somayajipad bad one tioket. He paid in 5 
instalments and purchased the kuri amount 
at the 6th instalment sometime in 1913 
His bidding was for a sum of Rg. 6 565 
He was entitled to get that amount 
on furnishing security for future instal¬ 
ments that is, for 15 more instalments, 
amounting altogether to Rg. 7,500 It 
appears that he could not find security and 
he pledged bis kuri receipts for the amounts 
which he had alrealy paid, it may bg 

also what he was to get by his purohase- 


A iyar 
for the 

Eromani 


which is the correot interpretation of the 

transaction does Dot make a D y difference 

as to the point we have to decide. The 

present plaintiff appellant, who advanced 

money to Narayanan Somayajipad, after- 

wards instituted a suit in order to realise 

the money and before judgment attached 

the money which, according to him, was 

payable to Narayanan Somayajipad by the 

1st defendant. It is alleged that the 

defendant preferred an objection under 

Order A XI, rule 58, of the Code cf Civil 

Prcoedure to the attachment, but in the 

event, the attachment was made absolute 

a D d the rrrperty attached was sold and 

bought by appellant. In this suit, the 

appellant seeks to reoover the amount of 

the kuri, both principal and interest, from the 
defendant. 

It is proved that Narayanan Somyajipad 
did not furnish security within 30 days 
of the auction as required by the agree¬ 
ment. Repeated demands were made for 
seourity and even the plaintiff did not 
offer the seourity at least for 4 years. 
The learned Subordinate Judge has held that, 
under these circumstances, the plaintiff was 

not entitled to the money and decided against 
him. 

The first point raised before us by Mr. 
Ananthakrishna Aiyar is as to the alleged 
agreement under which, it is said, the 
defendant agreed to hold the money for 
the plaintiff and invest it for him in pro¬ 
per securities and give him interest. The 
Subordinate Judge has dealt fully with 
this question in his judgment and has 
found that this allegation is Dot true, and 
I have not the least doubt that that 
finding is oorreot. It will be supeifinous 
to add anything to that part of the first 
Court’s judgment. 

Then it was argued that under the karar 
the plaintiff was entitled to the money 
m the hands of the defendant and to 
reasonable interest on such amount. But 
one of the provisions of the karar is that 
the purchaser would be enti'led to the 
money only on tendering proper security 
to the satisfaction of the starters. If the 
bidder made default and the amount of 
the bid was not found sufficient, then the 
deficit with interest at 12 per cent, would 
be recoverable from the purchaser at the 
discretion of the °tarter of the kuri. This, 
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it is quite clear, negatives the case of the 
appellant. Neither Narayar.au Somayajipad 
nor the plaintiff acted up to the agreement 
and it could not, therefore, be said that 
they were entitled to the kuri amount which 
the former had purchased at auction It 
is a well-known rule of kuri transactions 
that the amount which is payable to the 
bidder is to be paid to him only on his 
furnishing security for future instalment*, 
and I do not understand how it oan be 
said that even if the bidder failed to 
furnish security for the future instalments, 
he would still be entitled to the mmey. I 
should say, generally speaking and apart 
from the oonduot of the parties in this 
case, that time in such transactions is the 
very essence of the contract. It may ba 
that the defendants, by making a demand 
for security even after the expiry of one 
month specified in the karar , consented to 
extend the time, but it would not at 
all be reasonable to hold that the plaintiff 
became entitled to the money even though 
he failed to furnish security for 4 yr ars 
after the sale at auction. I think that 
the Subordinate Judge was quite right 
in holding that the plaintiff had no olaiiu 
egaiust the defendants at all. 

Then it was urged by Mr. Anantha* 
krisbna Aiysr that rule 63. Order 
XXI, of the Civil Procedure Code aoplied 
to this case and, therefore, the plaintiff 
must be held to he entitled to the money 
claimed by him. We have been pressed by 
a recent deoision of the Full Benoh, 
Venkataratnam v. Rnnganayakamma (l), as 
to the scope of this role. There a petition 
of claim was put in but, it appears, too 
late, and the executing Court passed an 
order to the effeot that the objections made 
by the claimant would be notiBed to the 
bidders. The Full Benoh held that that 
amounted to an order under rule 63, 
Order XXI, and, therefore, a suit brought 
more than one year after the date of that 
order wa6 barred. I oo not think, however, 
that this deoision, though it goes very far, 
covers the prepent oaee. In the present 
oase the defendants in their petition did 
not atk for their claim or allegations to be 
investigated at all. Though they set out 


their objections in an affidavit filed aloDg 
with the petition, the only thing they 
asked for in the petition by way of prayer 
wifl that the objections might be reoorded, 
and the Court passed an order to the effeot 
that the objections were reoorded. In the 
Full Benoh oase, there was a prayer to 
investigate the claim although the petition 
was filed too late. It may be that the 
Court in that oase did not in so many 
words reject the petition: but the learned 
members of the Full Benoh construed what 
happened as amounting to a npgativing of 
the right of the olaicnant and as such the 
order against him was held to come under 
rule 63, Order XXI. But it would be going 
too far to say that the rule applies to a 
case where a person, while putting in a 
petition setting cut his objeotioi s, does not 
a-k the Court to investigate hip claim 
but expressly prays that his objections 
might be reoorded. Whether the executing 
Court was justified in merely recording his 
cbjeotionp, it is unnecessary to consider. 
But it could not be said that there was 
any order against the petitioner, because 
the pc»i inner did not a'-k for any order 
and the Court did not profess to pass any 
order on the merits of the petition. All 
that the Court was asked to do was to 
rtccrd the objections and the objections 
were accordir gly reoorded. I am, therefore, 
of opir.irn that rule 63 of Order XXI does 
not apply. 

It wa* argued, I may mention, that 
re cu$ ht to relieve the plaintiff against 
the penal provision of the stipulation. 
But really no question of penalty arises 
because the plaintiff was not entitled to 
any money at all. 

The appeal fails and must be dismissed 
with costs. 

Spencer, J.—I agree. 

m. c. p. 

Appeal dismissed. 


(1) 48 Ind. Oas. 270; 41 M. 986; 24 M. L. T. 197; 
(1018) M. W. N. 699; 8 L. W. 292; 36 M. L. J. 336. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

FULL BENCH. 

Second Civil Appeal No. 483 B of 1916. 

Marob 6, 1919, 

Present :—Mr Batten, A. J. C., Sir Henry 
Sfcanyon, A. J. C , and Mr. Mittra, A. J. C. 

J AIRAM— Appellant 

versus 

SITARAM— Respondent. 

Limitation Act (IX of ]QC8J, Sch. 1, Art. JO, appli¬ 
cability of—Pre-emption suit — Limitation, commence¬ 
ment o}— Physical possession, delivery of , not possible, 
effect of. 

The first part of the third column of Article 10 
of Schedule I to the Limitation Act does not apply 
to a case where the subject-matter of the sale 
consists of land or other tangible immoveable pro¬ 
perty, physical possession whereof at the date of 
the sale is with the holder of a particular or inter¬ 
mediate estate, e g., an usufructuary mortgagee or a 
lessee, or a tenant for a time, owing to which circum¬ 
stance the vendor is unable to give immediate 
physical possession to the purchaser, [p. 947, col. 1; 
p. 949, col. 1.] 

Second appeal against the appellate 
decree of the 1st Additional District Judge, 
East Berar, Amraoti, decided on the 22nd 
August 1916, arising out of the deoree of the 
Subordinate Judge, Morsi, deoided on the 
28th October 1915. 

Messrs. Al. B. Kxnkhede and IF. R. Puranik, 
for the Appellant. 

Messrs. Af. F. Joshi, V. V. Ohitale and 
Atmaram Bhagwant , for the Respondent. 

OPINION OF THE FULL BENCH. 
Stanyo.v, A. J. C. — ( October 20th, 1917). 
— The answer to the question of law 
involved in this reference turns upon the 
interpretation of Artiole 10 of the Limita¬ 
tion Schedule 1908, though in the reference 
made the question is put as follows: — 

‘Whether the case of Baxiram v. Bhikuji 
(1) was rightly deoided or not,’ 

Sinoe a decision may be sound and just 
notwithstanding the faot that it inoludes an 
interpretation of some particular point of 
law which seems wrong to other Judges, 
it seems expedient to explain that the 
particular question upon whioh the opinion 
of the Full Bench is invited is whether 
the first part of the third column of Article 10 
Limitation Schedule, 1908, applies to a 
case where the subject matter of the sale 
consists of land or other tan gible 

immove¬ 
able property, physical possession whereof 
(1) Second Appeal No. 1SC-B of 1914. 


at the date of the sale is with the bolder 
of a particular or intermediate estate, e.g. % 
an usufructuary mortgagee or a lessee or 
tenant for a time, owing to whioh circum¬ 
stance the vendor is unable to give 
immediate physioal possession to the purchaser. 
In the oase mentioned in the reference 
that question was answered in the affirmative. 

The facts whioh are material to the 
question now before us may be stated 
briefly. The plaintiff is the oo-oooupant of 
a survey number of unalienated land in 
Berar. Another oo oooupant, holding the 
northern half of this field, was the 

defendant Narayan, who mortgaged his 
share to the defendant Jairam. On the 11th 
April 1910 Jairam obtained a final deoree 
for foreclosure against Narayan. At this 
time the share of Narayan was in the 
aotual and physioal possession of a lessee 
under a lease granted by the Collector to 
satisfy another deoree whioh Jairam held 
against Narayan. That lease subsequently 
expired and in June 1911 Jairam entered 
into physioal possession of Narayan's share 
transferred to him by the final foreclosure 
deoree on the 11th April 1910. On the 
llth December 1913 the plaintiff brought 
the suit out of whioh has arisen the 
appeal, leading to this reference, claiming 
to pre empt the said northern half by 
virtue of the right of pre emption conferred 
upon him by the Berar Land Revenue 
Code, 1896. The defendant Jairam pleaded, 
inter alia , that the suit is barred by 
limitation, having been filed more than 
one year after the date on whioh he took 
physioal possession of Narayan’s share. 
This plea has been deoided against Jairam. 
The view taken by Courts below may be 
stated thus:— 

(а) Narayan’s share was subject to a 
lease on the date of the final foreclosure 
deoree; therefore by that deoree Jairam 
obtained a transfer of something whioh 
did not admit of immediate physioal 
possession by him: consequently the firs' 
part of Artiole 10 of the Limitation 
Schedule does not apply. 

(б) The transfer to Jairam was not made 
by a registered instrument but by a deoree: 
therefore the second part of the said 
Artiole does not apply. 

(c) Hence, the suit is governed by 
Article 1-0 of the Limitation Sobedu^i 
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and having baen brought wichin six years 
of the date of the transfer is within time. 

Jairam has appealed to this Court, 
olairaing that the suit is governed by the 
first part of Article 10, under which time 
began to run against the plaintiff’s right of 
possession in the month of June 1911 
when Jairam entered into physioal possession. 
Mibtra, A. J. C , found some oonfliot of opinion 
in this Court on the question whether a 
transfer of a right of oo-oooupanoy subject 
to pre emption at a time when physioal 
possession of the share is with some sub¬ 
ordinate holder, e. g. t a lessee or a 
mortgagee, is a transfer of a subjeot 
which does not admit of physioal posses¬ 
sion. On the one hand he found the decision of 
Skinner, A. J. C., in Ramji v. Sheikh Mansur 
(‘2) to the effect that where property sold is 
subject to an existing lease, it is not 
capable of physioal possession within the 
meaning of the first part of entry in the 
third column of Article 10 of the Limita¬ 
tion Sohedule, 18/7 (which has been 
repeated in the Sohedule of It 02). On 
the other hand there were decisions for 
which I am chiefly responsible, including 
that in Baxiram v. Bhikaji (l), in which 
it was held that where the property sold 
is land, the subjeot-matter of the sale does 
admit of physioal possession and that 
irrespective of any intervening lease, time 
would only run against the preemptor 
under the first part of Article 10 from 
the date on which the purchaser entered 
into physioal possession. Under these 
circumstances Mittra, A. J. C., has re¬ 
ferred the question for the opinion of a Full 
Benoh. 

I have given the matter the most earnest 
consideration and studied all the authorities. 
I have also had the advantage of discuss¬ 
ing the question with my learned oolleagues: 
and I have come to the conclusion, though 
with regret and reluctance, that I cannot 
sustain the dissent from the deoision 
of Skinner, A. J. C., in Ramji v. Sheikh 
Mansur (2) whioh 1 adopted in (sic). In 
that case, the learned Additional Judi¬ 
cial Commissioner expressed his dissent 
from the deoision of my brother Batten, 


in Yesaji v. Ramkrisht.a (3), whioh, 
however, was a peculiar oase deoided with 
reference to its own particular oiroumsfanoes, 
and can easily be distinguished in his 
opinion from the present oase. In Datta- 
traya Shanker v. Pandurang (4) deoided 
on the 23rd November 1914, I gave detailed 
reasons for my inability to oonour with 
the dictum in Ramji v. Sheikh Mansur (2). 
When Baxiram v. Bhikaji (i) went 
before Prideaux, A. J. C., he found 
the above ooi fliot of views and on 

his representation the Judicial Commis¬ 
sioner referred the appeal for deoision 
by a Division Benoh. It oame before 
Prideaux, A. J. C., and myself sitting 
as such a Benoh and was deoided on 

the 12th April 1915. Ramji v. Sheikh 
Mansur (2) was re?peotfully dissented from 
and Dattatraya Shanker v. Pandurang (4) was 
followed. 

1 he reasons whioh commended the view 
adopted as to the meaning of the third 
column of Artiole 10 by Prideaux, 

A. J. C., and myself were thus stated in our 
judgment: — 

The language used is simple and clear, 
and seems to us to deal with two de¬ 
scriptions of property, namely, (1) that 
whioh does and (2) that whioh does not 
admit of physical possession. There is no 
definition of ‘property’ cf general appli¬ 
cability made anywhere by the Indian 
Legislature: but it may be accepted as a 
safe oonolusion that under the term ‘immove¬ 
able property’ the law of British India 
reoognizss the existence of estates and 
interests, both tangible and intangible, 
which in English Law would be oalled 
corporeal and incorporeal hereditaments.* * * 

In the Artiole of the Limitation Schedule 
now under consideration the Legislature seems 
to have had before it these two descriptions of 
property, namely, (1) that whioh does and (2) 
that whioh does not admit of physioal posses¬ 
sion. Property is generally oapable of physioal 
possession and, therefore, the rule is that 
time begins to run against the pre emptor 
when the purchaser takes physioal posses¬ 
sion, it being of the essence of the right 
of pre emption to prevent snob invasion on 
a oo ooonpanoy: but in exceptional oases 


(2) 15 Ind. Cas. 890; 8 N. L. R. 68. 


(3) 3 N. L. R. 142. 

(4) Second Appeal No. 103-B of 1914. 
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physical invasion being impossible, tbe 
Legislature has been compelled to enaot as 
an exception to the rale the only reason¬ 
able alternative available. The Article does 
not deal with any case of the sale of in¬ 
tangible property by an unregistered instru¬ 
ment or orally, because it does not appear 
that the Law of British India ever reoog- 
nized such a transfer: and sinoe It82 it has 
been made impossible in territories to which 
the Transfer of Property Act, 1882, applies. 
Therefore, if the seotion is interpreted as 
we think it ought to be, namely, as one 
whereof the application is governed by the 
nature of the property sold, it is obviously 
exhaustive and covers every possible case 
of pre emption Bat uncertainly has been 
introduced into the application of the Article 
by some of the published deoisionp, and 
it seems expedient to examine some of the 
relevant oase-law.” 

Thereafter we commented on the oa 3 es of 
Jageshar Singh v. Jawahir Singh <5), Bijai 
Ram v. Kallu (6), Jaikaran hat v. Ganga 
Dhari ftai(7), Unkar Das v. Narain (8>, Bholi 
V. Imam Ali (9) and Betul Bagam v. Munsur 
Ali Khan (10), confirmed by the Privy Coun¬ 
oil in Batul Bagam v. Mansur Ali Khan (11), 
and endeavoured to show that none of these 
decisions in itself afforded support to the view 
taken in Ramji v. Sheikh Mansur( 2). We found, 
however, that it was certainly sustained by 
certain decisions of the Punjab Chief Court, 
and in disoussiDg the principal one among 
these rulings we made the following obser¬ 
vations: 

The case of Panna Lai v. Bhagwan Das 
(12) is very much in point, and gives direot 
support to the view taken in Ramji y. 
Sheikh Mansur (2). There certain house- 
property situated in the Hissar District of 
the Punjab, and occupied by tenants, was 
sold by the owners to a purchaser by a 
deed of sale executed and registered in 


Bombay where both vendors and purchaser 
oarried on business. This sale took place 
on the 12th March 1895, The vendee 
obtained physical possession in January 

1897. 

The Chief Court took the view that a 
pre emption suit lodged in April 1897 to 
impeaoh the sale of tbe 12th March 1895 
was time barred, even though the pre emptor 
had no knowledge of the sale until tbe 
purchaser took physioal possession in January 
1897. This deoision was based on the pro¬ 
position that the property being in the 
physioal possession of tenants did not admit 
of physioal possession by the vendee on 
the date of the sale, and that, therefore, 
time began to run against the right of 
pre emption from Maroh 1895, when the 
deed of sale was registered. The ignorance 
of the pre-emptor as to the accrual of his 
rights during the whole of the limitation 
period was held to afford him no relief,- be¬ 
cause it had not been caused by any fraud 
on the part of vendors or purchaser. It 
was argued before the learned Judges res¬ 
ponsible for the above deoision that the 
intenlion of the Legislature in enaoting 
Artiole 10 was to draw a distinction between 
two olasses of property, one of which does 
and the other of which does not admit of 
physical possession, As to this argument the 
judgment contains the following passage:— 

Ihe subject is not free from difficulty, 
but we think the argument of the learned 
Counsel for the appellant as to the two olasses 
into which all property should be divided 
is not perfectly sound. Doubtless a clear 
disiinotion can be drawn between property 
whioh is ordinarily capable of physioal 
possession, such as a house, and property 
whioh is ordinarily incapable of physioal 
possession, suoh as an equity of redemption, 
a contingent remainder, or a share of un¬ 
divided land, but this does not cover the 


( 6 ) 1 A. 311 (P. B.); 1 Ind. Deo. (n. s.) 213. 

( 6 ) 1 A. 592; 1 Ind. Dec. (n. s.) 411. 

(7) 3 A. 175; 2 Ind. Dec. (n. s.) 94. 

( 8 ) 4 A. 24; A. W. N. (1881) 116; 2 Ind. Dec 
(n. s.) 630. 


(9) 4 A. 179; A. W. N. (1881) 176; 2 Ind. D 
(n. 8 .) 792. 

. ()O y 20 A. 315 (F. B.) ; A. W. N. (1898) 61; 9 I 
Dec. (n. s.) 552. 

(11) 24 A. J7 (P. C.) ; 6 0. W. N. 888 ; 28 I. A. 2 
3 Bom. L. B. 707; 8 Sar. P. C. J. 133 . 


(12) 16 P. R. 1902; 16 P. L. R. 1902. 


whole 6ubjeot. Physioal possession of the 
first class according to recent rulings, vis., 
Batul Begam v. Mansur Ali Khan (10), must 
be considered to mean immediate and personal 
possession; consequently, in tbe case of a 
house let to tenants, the purchasers cannot 
be said to obtain possession so long as the 
tenants remain in the house, even if they 

attorn to him and pay him rent’. 

With due respect we are unable to accept 
the Punjab view adopted in Ramji v. Sheik 
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■Mansw (2) as a oorreot interpretation of 
the law. The Legislature has insisted, by 
repeated amendments, that as far as possible 
the short period of limitation allowed to 
a pre emptor shall not begin to run until 
there is an invasion of the kind against 
which all laws and custom? are directed, 
namely, the entry of a stranger upon a 
joint or common estate in the place of one 
part owner thereof, irrespective of the wishes 
of the remaining oo owner or oo-owoers. It 
seems to us that before the Law of Limitation 
begins to operate against a pre emptor, it re¬ 
quires him to have knowledge that his oause 
of action has arisen beyond all doubt, namely, 
by the entry of the purchaser into physical 
possession of the property in every case 
where the nature of the property makes 
suob possession possible. It is only where 
the property itself is of a kind not susoep- 
tible to physical p isaession that the Legis- 
lature provides the only possible alternative, 
namely, eooh notioe as can be given to the 
preemptor by the registration of the sale. 
There is no authority for reading into 
Article 10 something whioh is not there. The 
Punjib Courts have done so in the latest 
of the above oases for they have interpreted 
the words ‘does not^ admit of physioal pos¬ 
session’ to signify ‘does not, far the time 
being, admit of physical anl personal posses¬ 
sion by the purchaser.' The Artiole assumes 
the existence of a registered instrument in 
every case to which the second part of the 
entry in the third column applies; and 
we think that this indicates that the 
words does not admit of physical possession’ 
refer to the nature of the property and to 
pothing else If the Lagislature had 
intended to apply the 6eooDd part of the 
entry to oases where the properly sold, 
though by its nature capable of physical 
possession, oannot immediately be given 
.into the pbysioal possession of the pur¬ 
chaser, it would have said so. The language 
Psad in this part makes no reference to 
the possession of any person but, in the 
oleirest wordp, is a definition of the property 
which is the eubjeot cf the sale. 

The Punjab decision followed by Skinner, 

A* J. 0., involved an interpretation of the 
Law of Limitation whioh we are unable to 
follow, inasmuch as it was held that a right 
of suit had bsen destroyed by time without 
c ftnyneglect of his right by the plaintiff who 


was in innocent ignorance of his oause of action 
having accrued. We are fortified in this dis- 
sent by the very recent decision of the Madras 
High Ocurt in Mamabi v. Kunhifappi Haji 
Ud;, where it was held that a right of pre 
emption oannot be said to arise unless the 
plaintiff has the neoessary knowledge of 
the sale. Such a right oan only be exer- 
oised when the person entitled to it knows 
fiist of all that the property is sold or 
attempted to be sold to another person 
and what are the terms of the sale or 

proposed sale. Without such knowledge he 
is not in a position to eleot. The law of 
limitation being directed against laohes it 
is opposed to ,ts fundamental principle’ to 
hold that it operates against a plaintiff 

who is in ignorance of the facts whioh give 
him the right to sue. 

.. 

‘But a furtherargument has been advanced 
namely, that a usufructuary mortgage or a 
lease being the transfer of a part of an 
estate of ownership whioh oarries with it 
the right of physioal possession, all that 
is left with the original owner after it has 
been executed, is an intangible fraction of 
his ownership Therafira when he sells 
that, he parts with something whioh no 
longer admits of pbysioal possession: and a 
pre eraptor’s suit to impeaoh such a sale 
must be governed by the second part of 
Artiole 10. In this connection reference 
has been made lo Shiam Sundar v. Amanat 
Begam (14) and Fiamasami Patter v. Ohinnan 
Atari (15). In all these cases it was held 
that an equity of redemption’ is an in 
tangible thing, whioh does not admit of 
physical possession. This is also the view 
taken by the lower Court in the present 
oase It ip, therefore, a point on whioh some- 
thiDg has to be said. 

“Under the Law of England when a mort- 
gage is made, the legal estate is transferred 
to the mortgagee, and the mortgagor retains 
a right to have it reoonveyed to him, upon 
payment of a specified sum on a oertain 
date. If such payment was not made, then 
under common law the estate automatically 


(13) 17 Ind. Caa. 337; 38 M. 67; 12 M. L. T 635. 23 
M. L. J. 607; (1912) M. W. N. 1217. ' 

(14 * 9 A 234; A. W. N. (1887) 44; 5 Ind. Doo. 
(n. a.) 691. 

(15) 24 M. 449; 11 M. L. J. 132. 
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beoame finally the property of the mortgagee, 
but the Courts of Equity interfered and gave 
the mortgagor, notwithstanding default in 
payment on the oontraotual due date, further 
time to pay the debt and redeem the pro* 
perty. This practice beoame universal, and 
the concession so made to the debtor oame 
to be oalled the ‘equity of redemption’. It 
is obviously an intangible thing in the fullest 
sense of that term. But in India, except 
in the oase of what is oalled an English 
mortgage, the equity of redemption, so 
oalled, has no existence. O wing to a habit 
of borrowing terms from English Liw whioh 
has naturally grown up in this country and 
is sometimes responsible for anomily and 
confusion in interpreting the law, the phrase 
equity of redemption’ is constantly misused 
by the Indian Courts to denote the right 
of redemption whioh has been incorporated 
in the Transfer of Property Aot, 1^82. 
Bat there is no sujh thing as the transfer 
of the whole legal estate of ownership in 
any form of mortgage recognizsd by that 
Act except the English mortgage defined 
in clause (e) of section 58. English mort¬ 
gages have been used in Presidency towns 
and among Europeans, in other parts of 
India; and on such mortgages the Indian 
Courts have accorded to the parties thereto 
the same rights as are reoognised in the 
English Courts. But even in this respect a 
distinction was made between Europeans 
and Hindus. [See Manly v. Patterson (16) 
and Shemomoyee Dasi v. Srinath Das (17).J 
The Transfer of Property Aofc, 1882, merely 
reoognises a form of transaction whioh had 
already oome into existence in India before 
it was enaoted: but the idea of the legal 
estate of ownership passing from the mort¬ 
gagor to the mortgagee, leaving with the 
former only an intangible estate in equity, 
is absolutely foreign to the conception of 
a mortgage in India: and the term ‘equity 
of redemption’ applied to the mortgagor’s 
interest in any Indian form of mortgage is a 
misnomer. 

“There is a fasoinating subtlety in the 
disembodiment of legal rights from the 
corpus of the property in whioh they 
ordinarily exist, and lawyers are prone to 

deal with them as incorporeal entities, and 

(16) 7 0. 394 at p. 398; 3 Ind. Dec. (n. s.) 803. 

(17) 12 C. 614; 10 Ind. Jut. 458; 6 Ind. Deo (n. s.) 
418 on appeal 16 C. 693; 16 I. A. 85; 13 Ind. Jur.132- 
( Sw. P.C; J. 315; 8 Ind. Deo. (n. a.) 458. (P. C.). 


to sub-divide them as such. In this waj'’ 
we obtain interests of varying extent in 
land, such as free hold, copy-hold, lease¬ 
hold, estates for life, in reversion and in 
remainder. In systems, like the Law of 
England, where this method prevails we 
are presented with a conception of an 
estate of ownership broken up into fractions, 
each of whioh is possessed by a different 
person, so that there is no owner, properly 
so oalled, for the time being. The Indian 
Legislature has tried to avoid the adoption 
of a system too highly technical and 
scientific, its objeot being to legislate so that 
a mass of people, mostly unversed in the 
aoademio conceptions of English Law, may 
readily understand and apply the enactments 
designed for their use and benefit. That 
many of the principles of English Law, both 
adjeotive and substantive, should find place 
in British Indian enaotments, is only 
natural under the oiroumstanoes; but very 
obvious attempts have been made to present 
them in a vulgar and non-teohnioal form. 
Under the Transfer of Property Act, 1882, 
there is no transfer of ownership except 
by sale (voluntary or oompulsory), gift or 
exohange. In other transactions recognised 
by the enaotments we have transfers of 
interest whioh subject the owner and his 
property to burdens, but whioh leave the 
ownership otherwise intaot. In England, if 
you sell land whioh you have mortgaged 
or leased for a term, you transfer an equity 
of redemption or an estate of reversion. In 
India, in such a oase, you sell your land. 

It may be said that here we have a 
difference only in nomenclature and not 
in substance. That is so, but it is a circum¬ 
stance whioh makes the argument stronger 
against allowing more forms to vary the 
application of substantive provisions of la w. 

In Ramasami Patter v. Ghinnan Asari (15) 
one learned Judge, applying the technical!* 
ties of English Law, held, 

(1) that the equity of redemption in an 
usufructuary morgage is an intangible thing, 
whioh can only be sold by a registered 
instrument under section 54, Transfer of 

Property Aot, 1882; 

(2) that the equity of redemption in a 
simple mortgage is tangible property; and 

(3) that the interest of a simple mortgage 
is an intangible thing. 

“It seems to us with due respect that the 
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term ‘equity of redemption* is a misnomer 
in the first two of the above dicta : and the 
inconsistency of holding the same estate to 
be tangible in one oase and intangible in 
the other is manifest. Suoh formulae lead 
to endless anomaly and confusion. We do 
not think that it was ever intended by 

the Indian Legislature to apply Artiole 10 
of the Limitation Sohedule or any other of 
its enaotments upon the principle or 

assumption that though the ownership of 

unencumbered property or the right to 
redeem a non-possesscry mortgage com¬ 
prise tangible estate, capable of physical 
possession, the ownership of encumbered 

property or the right to redeem an 

usufructuary mortgage constitute intangible 
things wnioh do not permit of physioal posses¬ 
sion. We think and hold that when the 
owner of tangible immoveable property in a 
territory oovered by the Transfer of 

Property Act, 1882, sells the same, he effects 
a transier of ownership in property whioh 
does admit of physioal possession, whether 
at the time of sale such property be in 
his own possession or in possession of his 
mortgagee or lessee as such: and that a 
Buit by a pre emptor to lmpeaoh the sale 
will be governed by the first part of Artiole 
10 of the Limitation Schedule, and time 
will only begin to run aguist it fom 

the date on whioh the purchaser takes 
phi sioal possession of tne wnole of the pro¬ 
per ty.” 

It has been urged that if the above view 
is oorreot, no suit for pre empciou can ever 
be brought where the owner of a property 
liable to pre emption sells it subject to a 
lease in perpetuity, while a purohaser of a 
property over whioh his physical possession 
is postponed owing to an intervening 
temporary estate of possession, may find 
himself deprived of his purohase many years 
after he has made it. Ai to the oase of 
a lease in perpetuity, i; is obvious that 
the pre emptor’s position remains unaffected 
by the sale of the perpetual lessor’s interest, 
and no suit for pre emption is neoessary. 
In the oase of a temporary intervening 
estate, it must be remembered that a 
cause of aocioo for a pre emption suit 
arises ouly when there is wrongdoing on 
the pare of cue vendor and neglect on the 
part of thd ve idee. Cuter every system 
pf pre-emption Known to me, it is th9 daty of 

00 


the intending vendor to give notioe to the 
person having a right of pre-emption of 
his intention to sell. And it is clearly 
a course of caution for an intend¬ 
ing purohaser of an estate subject to 
a right of pre emption to see that the 
person having suoh right is given an oppor¬ 
tunity of exeroising his option. A purohaser 
who buys and a mortgagee who forecloses 
seeing that suoh an option has been given, 
has only his own want of oare to thank 
for any inoonvenienoe or loss he may sufier 
from a delayed pre emption suit. But even 
if an interpretation of law is to be governed 
by the nature of the results ensuing from 
it, it is olear that anomalies and difficul¬ 
ties of a far more serious kind arise if 
we interpret the third column of Artiole 10, 
Limitation Schedule, in the way approved 
by the Punjab Chief Court and Skinner, 
A. J. C., in the oases above oiled. 

I have already shown that in the Punjab 
oise a right of pre emption became time- 
barred without the owner of suoh right 
having any notiod, direct or oonstruotive, 
that his oause of aotion had arisen. 1 have 
also drawn attention to the Madras oase 
in whioh the estates of mortgagor and 
mortgagee in land were held to be tangible 
in one form of mortgage and intangible 
in another O-her anomalies Hew from 
these. For example, if the interest trans¬ 
ferred to a simple mortgage is intangible, 
then where the meregage is for less than 
Rs. 100, we may nave a transfer of an 
intaugiole tnmg from mortgagor to mort¬ 
gagee effeoced wicuout a registered instru¬ 
ment, while if the mortgagee desires to 
assign that sam) interest Co any one else, 
he oan only do so by a registered instru¬ 
ment. Similarly when the owner of afield 
who has oreaced an u-utruotuary mortgage 
upen it wishes to sell it, he has only an 
int mg ble thing in h.s possession, and 
thouga tae mortgage may be for less than 
Rs. 100 and made orally by delivery of 
the p oper;y, any transfer of the rights 
to reJeem cannot be effeoteJ without a regis¬ 
tered dooament. 

There are other oases of a kind likely 
to ooour. Suppose A and B are two Hindu 
brothers divided in estate, but oo-oooupants of 
a survey number in Berar, divided by 
msecs and boands, the northern half bap 
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longing to A and the southern half be- 
longing to B. A dies leaving a widow W 
but no issue. B under a claim of survivor, 
ship takes possession, and turns a’s 
widow out. She goes away to anoher 
part of the oountry and sells her inberi- 
tacce in the field to A' by a deed duly 
register^ and X sues B for possession 
of W s share. B, honestly believing in 
bis right of survivorship, oontests the suit, 
it is ceoided against him more than a 
year after the date of the sale to A by 

W ' W,thin one year of X's entering into 
possession of the share B sues to pre- 

err.pt. Is it not obviously unjust to hold 
that suit time-barredr' If it be said that 

H oau 6efc hl ’ 8 ri »ht of pre emption as 
a defenoe in X’s fruit for possession, then 
A can always defeat that move by not 
nui.g his suit for more than one year 
after the date of his registered deed of pur- 
chase. 

Again M owns and oooupies the northern 
haif ° f a horne in which N, the owner 
of the other half, has a right of pre emp. 

tl0U ’.. Y L Uys M ' s fihar ® eubjeot to a 
condition that M shall continue to oooupy 

it for a month to enable him to clear 

away his personal effects. Here the Punjab 

Chief Court would presumably declare that 

the subject-matter of the sale was cap- 

able of physioal possession, though the 

entry of the purchaser is delayed for a 

month. But if on the date of the sale 

he was not occupying the house himself 

but had let it to a tenant whose lease 

was to expire one week after the oate 

of the sale, then according to the Punjab 

view, the subjeot matter of the sale is 

not capable of physioal possession. This 

seems to me to bring the law into ridicule 

Again having regard to the raison 

detre ot a right of pre-emption, namely 

in order that a co-owner may not have 

an undesirable stranger substituted f or 

another co owner we eee in the present 

case that although the plaintiff has sub 

mitted to the invasion by the purchaser 

from .'one 1911, when he entered ln to 

physical possession, until Deoember lyl 3 

when this suit was brought—a period tx* 
seeding by six months, the maximum period 
aHowed by law to a pre-emptor governed 
by the first part of Article 10 , L lm iia 
tion Sohedule, yet upon the Punjab inter 
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pretation of that Article, the suit is within 
time. 

I adhere to the opinion that when the 
owner of a house sells the same, the sub. 
jeot-matter of the sale is a house, and 
the sal© g, ve s the vendee the same rights 
as the vendor had at the date of the 
sale The house may be subjeot to a 
usufructuary mortgage, or a lease or other 
temporary estate obstructing immediate 
physioal entry by the vendor. But, how- 
ever circumstanced it may be, the sub¬ 
ject matter of the sale is the house, and 
no further transaction is necessary to en- 
title the vendee to take physioal possession 
of the house whenever the vendor himself 
might have done so, had no sale taken 

plaoe If the house is with a tenant at 

t ie ( ate of sale, then on expiry of the 
tenant right the purchaser takes possession 
y virtue of the same deed under whioh 
tor a time he oould not enter. Much 
has been made of the words used to de- 
hne a sale in the Transfer of Property 
o # Bat to my mind suoh an argument 

is misleading. A definit.on of tne ele- 
ments which go to make up a human 

o y does not make the thing defined 
anything but a body. As I have already 
sai , suoh analysis of legal transactions is 
rasoinatiDg to pedautio lawyers. It sounds 
very well to desoribe a sale of land as 
the transfer of an interest in land passing 
from the vendor to the vendee tor a 
price paid, and so on. But in whatever 
teonmoal terms you may paint it, wnea 
se my house, whether uuinoumbered 
in my possession or let to any one eBe 
for a term, the thing which I sell, the 
pioperty with which I part is my house; 
and that is something which is by its 
nature capable ot physioal possession. It 
must be remembered chat teobnioal phrase¬ 
ology i 8 the very breath of lile to pro- 
esfcors whether of law or of any other 
of the learned professions. On a trial 
for assault a medical witness informed 
the. Court that on examining the com* 
plainant he found him ‘suffering from a 
severe contusion of the integuments ander 
the left orbit, with great extravasation of 
blood and eoohymosis io the surrounding 
Cellular tissue, whion was in a tumeoed 
state. There was also considerable abrasion 
of the outiole. 1 It required the valgar 
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common sense of the Judge to ascertain 
that fchi*9 was a de9oription of a 'black eye’. 
Teohnioal phraseology must not be allowed 
as I fear it frequently is allowed, to confuse 
us in making a just and reasonable applica¬ 
tion of the law. In ray opinion the only 
way in whiob the principles and rights of 
the law of pre emption oan be enforoed 
justly and reasonably is by providing that 
the oause of action for a suit by a pre- 
emptor who has been denied his option out 
of Court, shall arise on the day on which the 
physical entry of the purchaser as an 
undesirable oo occupant or neighbour first 
breaks into the oomfort and convenience 
which every law of pre emption is designed 
to protect. If, therefore, in the language of 
Article 10 of the Limitation Schedule I 
oould find sure ground or even sufficient 
ambiguity to allow me to credit the Legis¬ 
lature with the intention to make such a 
provision, I would adhere to the view 
propounded in Baxiram v. Bhi'<aji (1). 

But after oareful consideration I have 
now formed the opinion that interpreted 
in accordance with well established judicial 
principles, the third column of Article 10 
cannot sustain that view. In Musammat Salu 
Bai v. Bajat Khan (18) 1 referred to the 

duty of British Indian Courts in inter¬ 
preting Statute Law, and to the tendeucy 
of Judges to straiu interpretation to give 
effect to some view deemed to be 
oonsonant with justice, equity and good 
conscience. I think that I fell to that 
temptation in Baxiram v. Bhikaji (1) for 
the judgment in which I am mainly 
responsible. My chief reason for amending 
my opinion lies in this that if Baxiram 
V. Bhikaji (l) contained a correct 
interpretation for the legislative intention, 
then every case of pre emption would be 
governed by the first part and no case 
by the second part, sinoe pre-emption is a 
right inseparably oonneoted with tangible 
immoveable property. There is no such thing 
as pre-emption of an immunity or other 
intangible thing. That would make the 
Second part of the Article a superfluity. 
Again, in the second part the Legislature 
does not deal only with the phrase 
intangible thing.’ It uses the phrase 
reversion or other intangible thing.’ Toe 

(18)42 lud. Cas. 200; 13 N. L. R. 130 at pp. 141, 142. 


legal significance of the word reversion is 
too well established to be open to 
disoussion. It is used in two senses, t e., 
either to denote an estate left oontinuiug 
during the particular estate; or to signify 
the return of the land after the particular 
estate ended. In English Law it is the 
undisposed of interest in land which 
reverts to the grantor after the exhaustion 
of the particular estate, e.g., for years, 
for life, or in tail, whioh he may have 
created. It is impossible to hold to the 
view that in using this word the Indian 
Legislature did not intend to refer to an 
estate of full ownership subject to a lesser 
estate oarvod out of it, e g , a lease, a 
mortgage, or a temporary grant. 

Finally, it cannot be disputed that there 
is now considerable authority to sustain 
the view taken by Skinner, A. J. C., 
in Hamji v. Sheikh Mansur (2). There¬ 
fore I ocnour with my learned colleagues 
in the view that Baxiram v. Bhikaji (I) 
should be overruled. 

Mittra, A.. J. C .—(December 20th, 1917.) 
—The question referred to the Full 
Bench is whether the judgment in Baxi¬ 
ram's case (1) with regard to the interpreta¬ 
tion of Article 10 of the Limitation Act is 
correct. 

The language of Article 10, as has been 
often pointed out, is not free from difficulty, 
but I think the view whioh prevails in 
all Courts whioh had to interpret that 
Artiole should be adopted rather than the 
view taken in Baxiram's case (1). The only 
case whioh supports the conclusion reached 
there is a Punjab case whioh has sinoe been 
overruled. 

The learned Judges in the oase under con¬ 
sideration say:— 

“We think and hold that when the owner 
of tangible immoveable property in a 
territory ooverei by the Transfer of Pro¬ 
perty Aot, 1882, sells the same, he effeots 
a transfer of ownership in property whioh 
does admit of physical possession, whether 
at the time of sale suoh property be in his 
own possession or in the possession of his 
mortgagee or lessee as suoh: and that a 
suit by a pre-emptor to impeaoh the sale 
will be governed by the first part of 
Artiole 10 of the Limitation Sohedule, and 
time will only begin to run against it 
from the date on whioh the purchaser take* 
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physical possession of the 'whole of the 
property.” 

The judgment points cut that Article 10 
deals with two descriptions of property 
namely, (1) that which does and (2) that 

whioh does not admit of physical possession. 
It then proceed?:— 

Therefore if the seotion is interpreted 
as we think it ought to be, namely, as one 
whereof the application is governed by the 
nature of the property sold, it is obviously 
exhaustive and oovers every case of pre- 
emption.” 

In a later part of the same judgment 

>t .9 stated that the Privy Council decision 

in Batul Begam's case (11) has no application 

to speoifio property whioh. by its na.ure. 

is oapable of physical possession, e g, a 

particular field or other area of land’ a 

house or the like which can be epeoifi. 

oally possessed by human ageuoy. In the 

concluding part of the judgment it is argued 
as follows:— 

In England, if you sell land whioh you 

have mortgaged or leased for a term, you 

transfer an equity of redemption or an estate 

ot reversion. In India, in such a case, you 
sell your land.” 

In fins connect,on I may point out that 
the learned Judges take exception to the 
me cf the expression ‘intangible thing.’ 
ibe judgmen- ihen oritioises Sir Bhashjam 
Aijai gar’s well known dicta in Ramosami 
rattcT V. Chirnan Atari (]5». 

Wuh due xespeot 1 am unable to agree 
with this. Ibe Jaw deals wiih things crly 
in relation to legal rights and dut'es A 
sale is defined by the Transfer of Properly 
ct as ti e transfer of‘ownership’, that is 
of rights. But a group (flights is often 
t.eated in law as a thing Thus seotion 54 
speaks of reversion cr cth(r intangible 
thing. Profeis.r Holland in his Elements 
of Junsp.udenoe, 12ih Edition, at page 102 
after pointing out a similar artificial ac e ’ 

of the term res’ by Cicero, Gains and Roman 
writers generally, says:_ 

It is no doubt convenient for the purposes 
of our eoiencre to include among ‘things’, not 
only physical objects, but also certain 
groups of rights, which, for purposes 
cf transfer and otherwise, are occasional- 
ly treated as if they were physical 
abject s. The fiction by which patents, 
bankrupts estates, or easements are regarded 






as ‘things’, is irdeed not only harmless but 
almost indispensable.” 

Article 10 of the First Schedule of (be 
Limitation Act runs as follows;_ 

To enforce a right One year. When the purchaser 
of pre-emption, takes, under the 

n’trhf * e f 1 U A Sa,e SOU " ht t0 be 

1S founded impeached, phvsi- 

on aw, or gene- cal possession in 

ral usage, or the whole of :ho 

on special con- property sold, or, 

tract> where the subject 

ot the sale does not 
admit of physical 
possession, when 
the instrument of 
salo is registered. 

It is only a thing whioh is oapable of 
physical possession, rights being only oapable 
pf enjoyment. ‘The subject of the sale’, 

P r °P ert y 8 °I d ’. is the group 0 f rights 
artificially regarded as a ‘thing’, ft is in 
reference to such rights that we have to 
determine whether the ‘thing’ sold is oapable 
of physical possession, that is, ‘personal and 
immediate possession.’ 

Commenting upon the Punjab decisions the 
judgment proceeds as follows:_ 

There is no authority for reading into 
Article 10 something which is not ibere. 
Ibe Punjab Court have done so in the 
latest of the above oases; for they have 
interpreted the ‘does not admit of physical 
possession’ to Mgnify ‘does not, for the time 
being, admit of physical and personal 
pcsse.'sion by the purchaser.’ The Article 
assumes tho existence of a registered 
mstrument in every rase to which the 
second part cf the entry in the thiid column 
arpne^; and vre tbiLk that this indicates 
that the words ‘does not admit of physical 
possession refer to the nature of the pro¬ 
perly ard to nothing else. If the Legislature 
a intended to apply the second part 

C ij 8t €D(,y *° 08868 where the property 
fold, though by its nature capable cf physical 
possession, cannot immediately be given 
into the physical possession of the purchaser, 
it "cuid have said so. The language u 4 ed in 
this part makes no reference to the possession 
of any person bat, in the clearest words, 
is a definition of the property whioh is the 
subject of the sale.” 

sreat respect I am nnable to agree 
With this argument. The starting point of 
limitation under the first part of the entry 
,n *be third column is the taking of 
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Physical possession by the parohaser. Ob¬ 
viously the expression ‘does not admit of 
Physioal pDisession’, therefore, refers to 
Physical possession by the purchaser. It 
does not, in my opinion, refer to lawful 
Physioal possession being possible at any 
future period but at the time of sale. A 
contingent right may one day become a 
vested right capable of enjoyment by 
physical possession. The iuterest of a oo- 
paroeuer in joint property may admit of 
physioal possession after partition. Similarly 
a house or a held sold subject to a lease 
or usufructuary mortgage in favour of a 
third party, as in the case here, may be 
oapable of physical possession by the 
purchaser on the expiry of the lease or 
upon redemption. The construction sought 
to be put upou the latter part of the entry 
in the third oolumn of Artiole 10 is, in my 
opinion, unduly narrow. To hold that time 
runs from suoh a future date, „bowever 
long it may be, seems to be against the 
policy of the law whioh allows a short 
period of enforcing a right of pre emption. 
Even minority or other disability is no 
ground for extending this period. 
Under the Berar Land Revenue Code the 
prioe to be paid is the prioe 6xed by the 
parties in the sale deed, unless the prioe is 
found by the Court not to have been fixed in 
good faith. Upon the view taken in Baxi- 
ram's case (1) although the property may have 
increased oon.-iderably in value when the 
purchaser takes possession after the expiry of 
a lease or mortgage, he can only get what he 
had himself paid. 

Time runs against the pre-emptor from the 
date when he has constructive notice, whether 
from the purchaser taking physioal possession 
or from the registration of the instrument. 
It is naturally presumed that a person 
entitled to immediate physioal possession will 
take it as soon as he oan, but if he does not, 
it is intelligible that time does not run against 
the pre emptor. 

The judgment of the Privy Council in 
Batul Begam v. Mansur Alt (II) doe9 not 
deoide the point now before os. Jt lays down 
that physioal possession means personal and 
immediate possession.’ At page 26 occurs the 

following suggestive passage: — 

“The physioal possession of the villages was 
with others, and Bhagwati, not having 
yiiforoed a partition, could not get physioal 


possession of aDy definite portion of those 
lands and had no right to oust the existing 
occupiers.” 

I understand from this that undivided 
property after partition admits of physioal 
possession, provided there is a right to oust 
the existing occupiers. The fact that the 
property sold is in the possession of a tres¬ 
passer does not prevent the property being 
susceptible of physioal possession. But 
Deither undivided property nor property in 
theoooupanoy of a tenant or other person 
entitled to occupy the same admits of physioal 
possession within the meaning of Artiole 10. 

I agree that Baxiram v. Bhikaji (1) 
should be overruled. 

Batten, A. C. J.—' February 27th, 1919.) 
— I had hoped to have pronounced a 
fully reaeoned opinion in this oase but 1 
have been unable to do so. In view of 
the reference in the opinion of Stanyon, 
A. J. C , to my ruling in Yesa i v. 
Bamkrishna (3), I think it necessary to 
state that my ruling in that oase was 
confined to the speoial circumstances of the 
case and has no bearing on the question now 
before us The question for the deoision of 
the Full Bench has been stated by Stanyon, 
A. J C., as follow:— 

“Whether the first pait of the third oolumn 
of Article 10, Limitation Sohedule, 19CS, 
applies to a case where the subject matter 
of the sale consists of land or other 
tangible immoveable property physical 
possession whereof at the date of the sale 
is with the holder of a particular or inter¬ 
mediate estate, e. g., an usufructuary mort¬ 
gagee or a lessee or a tenant for a time, 
owing to whioh oiroumstance the vendor is 
unable to give immediate physical posses¬ 
sion to the purchaser.” / 

In Baxiram v. Bhxkajt (1) Stanyon, 
A. J. C., and Prideaux, A. J. C., answered 
the question in the affirmative. In 
making the reference to the Full Bepoh 
Mittra, A.J. C-, doubted the correctness 
of this decision, and both StaDyon, A. J. 
0., and Mittra, A. J. C., have recorded 
opinions to the effect that the question 
should be answered in the negative, and 
that the expression does not admit of 
physical possession’ refers to immediate 
physioal possession by the predecessors 
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They oonour in saying that Baxiram v, 
Bhikaji (1) should be overruled. With 
the opinions of my learned o Leagues 
1 agree. The view adopted by them is 
the only one that, in my opinion, oan give 
a consistent.meaning to the w ords “physical 
possession” in the 6rst and second parts of 
the third column. It will be observed 
that Stanycn, A. J. C M has changed his 
view. This he would not have done 
except for very stringent and con¬ 
vincing reasons. In the last sentence of 
his opinion he says ‘I oonour with my 
learned colleagues in the view that Baxirarn 
v. Bhikaii (1) should be overruled.’ He 
was aware when he delivered his opinion 
what my recorded opinion would be and, 
as he himself says, I had the advantage* 
of dismissing the question with both my 
earned oolleagues. My opinion is the same 
as that of both my oolleagues. 

JUDGMENT.— {March 6th, 1919). 

Aojoiding to the unanimous opinion of the 
lull Benoh the suit is not barred by limita¬ 
tion. The appeal, therefore, fails and is dis¬ 
missed with costs. One set of costs to be 
awarded to Sitaram, plaintiff-respondent. 

Appeal dismissed. 


Cavy Brathers Co. v. The Oicners of the Turkish 

aL ™ <'8' 7) A O ?8fi : 76 L. T. 579- 

4n W R 6fi7 , 60 L. J. P. C ««, followed. 

A V ia to A Ln ! t / agan Nath > *° Ind. Cas. 92; 37 
A. 49; 13 A. L. J. 908, not approved. 

Second appeal against the deoree of the 

District Court Chingleput, in Appeal Suit 

No 104 of 1917, preferred against the deoree 

of the Court of the District Munsif, Con, 

jeevaram, in Original Suit No. 951 of 2916, 

FACTS appear from the judgment. 

T , Mr * K \ R ^ ja ! 1 A{yar > for Appellant.— 
The plaintiff should have appropriated what 

he col eoted on behalf of defendants Nos. 1 

and 2 to his mortgage debt, so that his 

lain it y might be discharged protcnto. He 

j ° D ,iave eIeof ed immediately he had his 

in appropriation 
prejudices the rights of others baying claims 
against the same debtor. 

Mr. T. V. Muthukrishna Aiyar , for the 
Hespondent.—There is no time limit to tbe 
exercise of the right to appropriate. The 
plaintiff was entitled to wait till the last 
possible moment. He had no concern with 
the interests of third parties, and his right 
cannot be taken away unless there was any- 
thing inequitable in bis action. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1661 gf 1918 

July 30, 1919. 

Present: — Mr. Justice Seshagiri Aiyar 
and Mr. Justice Burn 

MANAMATHI MU N US A WMI MUDALI 
— Defendant No. 3— Appellant 

VPTS11& 

PERUMAL MUDALY_P L41!)Til , K _ 

Respondent. 

Contract Act (IX of 1 872 ^ s fin 

debtor — Appropriation of payments _ CcUr't ‘ 

*“ debtor— Prejudice £ 

°‘ a PP ro P r iation of payments on 
behalf of the debtor towards any mrt.Vninr i i . 

to him is preserved nn ti, ™ 

debt the creditor is not J/ndTlook to ?h" i'ik ^ 

or probabie prejudice which might be caused to bird 
parties having claims against the debtor, but can not 
himself in an advantageous position so Ion- as i t P f! 

[p “h \°] ° r ineqUitahle ™ to £ so 


JUDGMENT. -An interesting question 
was argued by Air. K. Rajah Ajyar relating 
to appropriation of payments. The plaintiff 
•had a mortgage from defendants Nos. 1 r.nd 2. 
Ihere was also a debt due to him from them 
on a promiesory note. Defendants Nos. 1 and 
i re Q uep fed the plaintiff to collect some money 
due to them from a third party. This wes 
done on the 16th August, 19,5. Prior to that, 
the plaintiff sued on his pro note, and obtained 
a decree. In his earlier execution application, 
be could not have asked that the money 
collected by him should be credited in partial 
discharge of the deoree. On the 11th Novem- 
er 1915 under another money deoree egainet 
defendants Nos 1 and 2, the 3rd defendant 
purchased tho equity of redemption in the 
proper ies mortgaged. Five days after this, 
t-laintiff entered up satisfaction rf his money 
d i ee to the extent of the money collected 
h.v aim. He then sued for the full amount 
due on the mortgage. The 3rd defendant 
contended that the plaintiff should have 
appropriated the money to the mortgage debt 
and that bi3 liability pro tanto should be 
disoLciced. The lower Appellate Court 
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refused to accept this contention. We tbiuk 
the Distriot Judge was right. 

It is now well settled that the plaintiff’s 
right of appropriation is preserved to him 
nntil the moment of his filing the plaint in 
Court. See Lord Maoraghten in Cory 
Brothers 4' Co. V. The Owners of the Turkish 
Steamship"Mecca” (1). In Seymour v. Pickett 
(2' Lord Justice Romer pointed out that, 
provided it will not bs inequitable to do so, 
the plaintiff should nor be deprived of this 
right. Mr. K. Rajah Ayyar oontends that 
when the rights of third parties are likely to 
be prejudiced, it must be taken that it would 
be inequitable on the part of the plaintiff to 
make the appropriation in a particular way. 
Our reading of the learned L rd Jus'.ios’s 
judgment is that there must be something 
unconscionable, something which would 
operate as an estoppel, before this right of 
the plaintiff ie taken away. It was held in 
Simson v. Ingham (3) that a creditor oan 
oanoel an appropriation entered in the 
aooounts if the same was not oommunioated 
to the defendant. This authority shows that 
the question of inequity has to be looked at 
not only from the point of view of the third 
party, but also from the point of view whe¬ 
ther the creditor should not endeavour to put 
himself in an advantageous position so long 
as there is nothing whioh makes it unoon- 
soionable on his part to do so. Viewed in this 
light we think the Distriot Judge has applied 
the proper test in giving his deoision. 

We may say that the deoision in Kundan Lai 
V. Jagan Nath (4), whioh seeks to go back to 
tbe principle enunciated in Clayton s case 1.5), 
namely, that the creditor should eleot as soon 
as the payment is mode, is opposed to the 
language of the Indian Contract Aot and to 
Cory Brothers Sf Co. v. The Owners of the 
Turkish steamship"\hcca” (l) and to Seymour 
V. Pickett (2). 

The second appeal is dismissed with costs. 

Appeal dismissed. 


M.C.P. 

• (1) W97) A. C. 286; 76 L. T. 579; 45 W. It. 667; 66 

*!*.(2» P f 1f05M K B 715; 71 L. J. K. B 413; 92 L. T 

619: 21 T. L R 3 )2. . _ ~ ,q i r t 

13) 1823 2 B. & 0.65: 3 D. & R. 249; 1 L. J. 

(o. 8.! K B. 234 ; 29 R K. 273 ; 107 E. R. 307 

(4) 30 Ind. Cas 92; 37 A. 649; !• A L J 908 

v (6) (1816) 1 Mer. 572; 15 R. R. 151; So E. R. 731. 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 1639 to 1644 

of 1916. 

April 17, 1918. 

Present :—Mr. Justice Spencer and 
Mr. Justice Krishnan. 

K. RAMACHENDRA THEVAR, ZEMIN. 
DARof PALAYAMPATTI— Defendant — 

Appellant in all 

versus 

S. V. VELAYUTHA NAD AN— Plaintiff 
— Respondent in S. A. Nos. 1639, 1642 

and 1644. 

NARA YANA NAD * N and another—Plain¬ 
tiffs— Respondents in S. A. No. 1640. 
SIVA SIVATHALPER1YAVA NADAN— 
Pl\int ff — Respondent in S, A. Nos. 1641 

AND 1643. 

Madras Estates Land Act (l Mad.of 1908,), ss. 3 (11), 
13 (3*, 143— Landlord and tenant — Tenant paying rent 
at higher rates before pasting of Act — Presumption as 
to future payment at same rate—Implied contract — 
Pa da nazzar, levy of, legality of. 

Section 13 (3) of the Madras Estates Land Act 
does not precludo the Court from finding, from the 
payment by the tenant of higher rates for a long 
series of years prior to the passing of the Act, that 
an implied contract existed to pay at these rates in 
the future The consideration for such an agree¬ 
ment may be presumed from the same facts as the 
agreement itself [p 952, col. 1.] 

Arunachclum Chetty v. Syyad Ahamed Ambalam, 31 
In<l Cas. 539: 19 M. L. T. 138; (1916) 1 M. \V. N. 
237: 2 L. W. 1117, doubted. 

Pada nazzar, not being a part of rent, cannot be 
levied from a tenant, [p. 952, col. 1.] 

Second appeals against the deorees of the 
Distriot Court, Ramna 1 at Madura, in 
Appeal Suits Nos. 123, 129, 130, 204, 205 
and 2.06 of 1915, preferred respectively against 
the deorees of the Court of the Speoial 
Deputy Collector, Ramnad Division, in 
Summary Suits N 09 . 2853 to 2855 and 4145 
to 4147 of 1914. 

Mr. K. N. Aiyar, for the Appellant. 

Messrs. P. M. Srinivasa Ayyangar, A. 
Chidambaram and 0. H. Nilakanta Mudaliar, 
for the Respondents. 

These second appeals coming on for 
hearing on the 20th August 1917, the Court 
delivered the following 

JUDGMENT.—The landlord in these suits 
under the Madras Estates Land Aot appeals 
in respect of three items, namely, Vanpayir, 

(2) Pada Nazzar, (3) Vagaira, 
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Oa_ the first paint, we think that the 

District Judge was in error in regarding 
the provisions of ,o 
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the provisions of sect on 1 : “ (ToTZ 
Aot as precluding him from finding from 
the payment of higher rates for a ’ long 

IcTthat T* Tu tHa °f the 

' ri " npl ' 6d oon traot existed to 
pay at these rates in future. It was decided 

1 .! eH '“ a Pen ‘-> v. Ramulu (1, that 

eect.on !, applied to improvements made 

after the new Act came into force and 

had no retrospective effect. The Judge ha! 
referred to the f-i 3 fc fchaf r , 

accounts and Pattas ^show* £T She-* 
special rates have bsen paid eincs 1330 
and we must now ask him to find a, a 
question of fact wheiher the payments 

made by each of the tenants concerned in 
1 Teng“h P o a f t aVe t! >9Sn00ntiDaing for 8aoh 

a length of time that it mav nn. 1 
presumed that they are based on an agra'I" 
m.nt between the parties and that A, 
must have been some c^ideX " 
that agreement. \V e do not follow the 
judgment of the learned Judges that d7-.Tu 

ArunackelumC^Uyy. S Vb ad Earned Ambatm 

that Vi " 9 ‘ h6y ex P res 'Sed an opinion 
hat consideration for agreement implied 

from payments for a number of years must 

depend on independent proof for its exist- 

once and cannot be presumed from The 

same facts as the agreement itself. [Vide 

(Tn' 7 th D0SS Jee A° rU V ' VenHJma ^^du (3,.j 

On the second point, the District Inri J 
has found that Pada Nazzar was not / dg ° 
of rent, there is evidence to support 
finding and the name itself suggests thaJ 
.t ie a payment of the description referred 

3 (n)! e of°U,e Acr 1 ^ ‘t^ink f "th 6,0 " 

ars. 

than those described in clause y^oV'the" 
Patta were grown in the suit Faslis and 
therefore, toe omission of the word ” ’ 

>“ 'he Pattas for that FaXls , 
material. The clause as amended by the lower 
Court may stand in the present Patta. 


Finding on tbe first point is to be on- 
the evidence on record arad • * L 00 0D ' 

for fi 1 ing W o b je ct ions'. ^ day98 ' Vi ' i 


in Dm °° mDlian “ e w *th the order contained 
question ) 'of ( ^faat f l° 8nd M “ 

X:f b °a f the 

suoh , W f R bee " continuing for 

^ 

there musThave h PSrHeS * nd ,bat 

that agreement. 6 ” 9 ° m6 °° n8idera ‘ i - for 

the 2 ' , a B ,°‘ h tbe P r °=umptions referred to in 

observed hX X " mpt{on " of fact and as 

Jee vJu\v r '’ P xr D °" 

u u v. Venkamc Naidu 

■v h “ s 

disabled from & m X -° D8 P ref,Dmphon and 

>•. —SwSy • - 

implied nafnm f, y 06 ot the same 

Before referring tn th° °° Ve " anf tn uay."' 
in the ftno i*,* 0 ^idenoe addnoed 

to Jnote aroth ° re b " °~'u> 

t‘h h :; r -srs-r iD ’“ 

n jj ’ w ^ ere the oontraofc is a verv 

which 0 *’ an ! aI “° st the flame as those on 

to be nrn r- ° pay enha "°ed rents has' 

P oved, if such a onstom is valid.” 


(0 27 Tnd. Cas. 68 S; 39 M si, po » r r T « 

(1915) M. W. N. 132, 17 M. L. T.' 129.' 2 M ’ L< J ' 8,; 

(2) 31 Ind. Cas. 03 -J- 2 L. W 11,7. iq \r r m 

0916) 1 M. W. N. 217. 19 U - L ' T - '38; 

(3) 44 Ind. Cas. 641; 23 M L T 1^7 ^ 

(1918) M. W.N. 346. * T ’ 137i 7 h - 477; 


in t! p-« W ° three tenants concerned 1 

NrS 457 Z 9 T, °l e 0f tb8m hoH. Patta, 
to old Paif m Patta No 457 oorrooponds 

^ oM Patfae N 2g g and Eih;b 

for Faelie ,292 too are ^ucbilikas 

Exhibits A to Af fi ? aDd d 00 res Pectively. 
No. 266 for p/, 6 are Pattas for Pattar 
1317 e l . ‘ 18 ranging from l.?05 ,o 

Pattadar ^ '*,% B f ° B(2) ara Puttee for 

Exhibit, v,°/ 3 7 2 for Fasl ' a 1310 to 13 2 . 

for real e X p ( ^ aDdXI ' d) arfl Muchilika, 
be Faal,s 1319 and 1320. It wil, 

. 10e .^ ^ at tbe earliest of these docu 

ts relates to Fasli 1292 (1882 83) 
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4. Another tenant is concerned with Patta 
No. 150 and the documents XVII (a) and 
XVII ( 6 ) are for Faslis 1305 and 1306. 
They are the earliest Faslis for whioh Pattas 
and Muohilikas are produoed. 

5. The third tenant holds Patta No. 433. 
In respect of his holding, the earliest 
Muohilika produoed is for Fasli 1291. 

6 . These documents would show that in 

the case of two cf the tenants, Vanpayir 
rates have besn levied for over thirty years 
aDd in the case of the other for abcut 
twenty years. This does rob mean that 
Vanpayir rates were not levied earlier. 

Defence witness No. 1 proves a number of old 
Jamabandi aooounts, whioh show that oropwar 
assessment was levied in respect of lands 
in the village for a long series of years 
commencing so early as 1830. Defence 
witness No. 2 swears that the several oropwar 
rates deposed to by him are very old rates 
and have not been subjeot to any changes 
within his knowledge. In fact prosecution 
witness No. 1 speaking on behalf of himself 
and of the other tenants deposed that “we 
have been paying speoial rates for Vanpayir.” 
The tenants object to those rates now 
merely because they have been advised 
that there has been a ohange in the law 
in their favour. But for this imoression, 
this dispute would not have arisen either 
in these oa c e9 or in the numerous other 
oases whioh have reoently oome up bsfore 
the Courts in this District. In faot it 
was accepted in the lewer Court as an 
undisputed faot that the tenants were pay¬ 
ing these speoial rates from time out of 
memory. If the faot of payment was in 
itself a matter of dispute, the landlord 
would have put into Court a rauoh larger 
quantity of documentary evidence in support 
of his olaira. E?en as the evidence stands 
now, I think it establishes the landlord’s 
olaim. I would, therefore, return a Boding 
in the affirmative on the issue remitted by 
the High Court. 


These second appeals and the memoran¬ 
dum of objections ooming on for final hear¬ 
ing after the return of the findings of the 
lower Appellate Court upon the issue referred 
by this Court for trial, the Court delivered 
the folio Wl'Dg 

JUDGMENT,—We aooept the lower 
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Court’s finding about Vanpayir. The decree 
will be varied accordingly. 

In plaoe of clause (5) in the District 

Court Pattah at page 24 of the p.inted 

papers, we direot clause 9 in the form of 

Patta approved by the Speoial Deputy 

Collector at page 20 to be inserted In 

other respects the District, Judge’s Pat'a 

will stand for the suit Faslis. The parties 

will pay and reoeive proportionate costs 
throughout. 

M. C. p. 

Fecree varied. 


NAGPUR JUDICIAL CO JMISSiONER’S 

COURT. 

Siccond Civil Appeal No. 153 ok 1918. 

March 25, 1919. 

Present: Sir Henry Drake Prookman, Kt 

J. C. 

MURLIDHAR and other3—Appellants 

versus 

MULOHAND and another — Respondent* 

Transfer of Property Act (IV of 188 ‘),s (J d • — 
Maintenance allowance , right to, whether can be 
transferred Interest Act (XXXII of 183 *J, s . I — Sum 
payable under written instrument—Interest, whether 
can be allowed. 

An annuity by way of maintenance is alienable, 
whether by voluntary or involuntary transfer, and 
unless the annuity creates a charge upon immove- 
able property, an alienation of such annuity ig not. 
barred by the provisions of clause d> of section 0 of 
the Transfer of Property Act [p Mfi. , col i.] 

Where a certain sum of money is payable by 
virtue of a written instrument at a certain time 
the « ourt has authority under the Interest Act 
to allow interest, if it thinks fit, at a rate not 
exceeding the current rate of interest, from the 
time when the money is payable, and where there 
is no security a rate of one per cent, per mensem is 
not unreasonable, [p. D55, col. 2 ] 

Second appeal against the Appellate Deoree 
of the Additional Distriot Judge, Narsingh- 
pur, decided on 8th December 1917, 
reversing that of the Munsif, Narsingbpur, 
decided on 31st August 1917. 

Mr. M. Gupta , for the Appellants. 

Mr. P. S. Kotwal, for the Respondents. 

JUDGMENT.—This second appeal arises 
out of a suit brought to obtain arrears of 
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an allowance the right to whioh originated 
in the following ciroumstanoes. 

On the 14th November 1877 one Daryao 

f nd hl ai son Mnrlidhar sold Monza Nimaoh 

to Mnrlidhar, eon of Shecoharan, and one 

Nandlal, stipulating in the conveyance as 
follows: — 

“R*. one hundred, British currency, have 
been Fettled for our maintenance. We will 
receive the same from you in the months 
of Kirtik and Ohait every year. Our 
right as well as that of our heirs shall 
remain intact. Whether the village may 
remain with you (vendees) or may be 

given to any one else on your behalf, our 
right will remain in force.” 

Tre plaintiffs are the cons of one Ganpat 

i'otdar and sued on the 11th April 1917 

to recover from the vendee Mnrlidhar and 

hm brothers Debiprasad and Parmanand 

one-half of the allowanoe beginning with 

the instalment due in Chait Sambat 1968 and 

end.ng with that due in Chait Sambat 1974 , 

the English dates given in the plaint 

being respectively the 13th April lyU 

and the /th April 1917. Interest at Re 1 

per cent, per mensem was e'aimed as 

damages and in default of pay ment sale of 

the v.llage was asked for on the ground 

that the oonveyacoe of 1877 oreated a 
charge thereon. 

On the 11 th August 1892 Murlidhar 
fon of Daryao, and his brother Mojilal 
mcitgaged their right to receive the annuity 
of Rs. IkO to (1) Nathuraro, ( 2 ) Deokaran, 
Bhagwaudas and Gokalohand, owners of the 
shop styled Modiram.Gokaloband, and (3) 
Ganpat Potdar, a partner in the said firm. 

his m , n i° De 1903 Nath ^am and 
hie son Mulohand purchased from Murli- 

dhar Debiprasad and Permanand the 

S im .■"""«» <■* 

In 1907 Ganpat Potdar, alleging himself to 
be be owner of a half share in the mortgage 
of 1892, sned Mnrlidhar, Mojilal and Nathu- 
ram s son Mulohand to foreclose the mort 
gage in respect of one-balf of the annuity 
lbe matter was referred to arbitration and 
eventually Mulchand’s right of redemption 
was foreclosed on the 28,h September I 9 n 7 

Tol r rZ a ha ' f 8ha,e iDtbe annuity was 

tha ? 6 ^^ 811 * 3 ^ " le denied 

♦bat any charge was oreated by the 
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conveyance of 1877 and pleaded that the 
rig it to the annuity was restricted in its 
enjoyment to the vendors of the village 
personally, and, therefore, oould not be 
transferred by them. Liability to pay 
mterest by way of damages was also denied. 

1 be trial Judge held on the Ftrength of 
clause d l, section 6 of the Transfer of 
roDerty Act, that the right to the annuity 
oouH not be tr.n S f 0 rred and that the 
conveyance of 1877 oreated no charge/ 
I he decision of 1907 in the mortgage suit' 

was hell not to be binding on the 

defendants and the claim was dismissed, 
the plaintiffs being regarded as having no 

title. 

The plaintiffs having annealed to the' 
Distnct Court, the trial Judge's decree was 
reversed and the claim inolnding interest 
allowed in full The conveyance of 1-77 was 
held to oreate an heritable oharge on Monza 
Nimaoh for the benefit of the vendors and 
them heirs, this deoiaion being rested on 
Lhuraman v. Balli ( 1 ). 

In seoond appeal the deoision that a 
oharge was oreated by the conveyance of 
1877 is impeached. The case relied npon 
by the lower Appellate Oonrt is certainly 
nowise in point. There the conveyance ex-' 
pressly made the annnity payable as mali- 
liana, and from the use of the words quoted 
it was inferred that the payment was to 
be an annual oharge on the property sold. 

I here are no suoh words in Exhibit P. 1 
jn the present case, and the ,espondente’ 
learned Counsel supports the conclusion of 
0 °wer Appellate Court solely on 
© ground that in the oironrastanoes the - 
par ipg mnst have infended the oreation of 

a 0 ^ r £© It is urged that the vendors 
would not have run the risk of losing the 
security of the v.llage and that the in- 
o usion of the stipulation for an annuity in’ 
the conveyance is of itself good reason- 
or m erring an intention to oreate a charge, 
n my opinion the words of the document 
as above referred to suffice to negative the 
intention for whioh the respondents contend. 

e terms of the document onntemplate 
pa> ment by the vendees themselves, w/ietber 
t ey retained or alienated the village, and 
there is no suggestion that the alienee 

, .(\\ 9 A - 591; A. W. N. (1887) 121; 5 Ind. Dec.. 

C s. • S i 1* 
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•wonld kt* liable. Such language is oonsinteot 
only with the supposition that the vendors 
were content to make the vendees personally 
responsihle for payment. The lower Appellate 
Court’s direction that the village shoold he 
sold if the amount awarded to the plaintiff 
is not paid must, therefore, he set aside. 

. Thp npxt P™ nt Pressed for the appellants 
is that the right of the vendors to reoeive 
an annuity was restricted in its enjoyment 
to them personally and could not. therefore, 
bo transferred. Clause CD, section 6 of the 
Transfer of Property Act, is relied on, but 
it seems to me clear that no oharve hav¬ 
ing been created, the vendors cannot he 
regarded as taking any interest in any 
specific property such as would make the 
oWe applicable. The vendees merely under- 
took to pay a certain sum of money half 
yearly and, so far as T am aware, there is 
nothing, in the nature of a maintenance 
which is neoepsarily incompatible with its 
alienation, whether by voluntary or involun¬ 
tary transfer. In Singai Parmanarnhao v. 
Pan Ran (2) it was held that land granted 
by way of maintenance is liable to attachment 
and sale in execution of a money decree 
obtained against the grantee, rotwithetand- 
ing that the grant contains a prohibition 
against alienation. And in Harris v. Brown 
C3) the sale by a woman of an allowance of 
Rs 50 per mensem taken under a Will was 
recognized by their Lordphips of the Privy 
Council as operative. There are, moreover, 
oases in whioh it has been held that an 
annuity the payment of whioh is a charge 
upon an estate is alierable and can he 
attached in execution of a decree: see 
A*ad Ali v. Haider Ali < 4\ In the cir¬ 
cumstances of the present case I have no 
doubt that the vendors’ right to the annuity 
was transferable. 

The third point pressed is that Gannat 
Bottler is not shown to have been entitled 
to a half share in the mortgage of 1S92. 
On this poirt I am satisfied from the 
judgment and decree in Civil Suit No. 19 
of 1902 (Exhibits P. 6 and P. 7) and the 
evidenoe of Jagannath (P. W No. 2). who 
was Ganpat’s partner in the firm of Modi- 

' J2) 14 0. P.L.R. 114. 

(3 28 c. 621: ?8 I. A 15p; 5 C. W N. 729; 3 Bom. 

L. B. 808: 8 Sar. P O. J. 92 (P C ). 

(4) 6 Ind. Cas. 826; 38 C. 13 at p. 19; 14 C. W. N, 

. 918; 12 0. L. J. 130, * 


ram Gokalohand, that the said mortgage 
came to Ganpat’s share when the partner- 
ship was dissolved. The suit of 1902 was 
brought by Deokaran, Bhagwandas and the 
aforesaid Jagannath against Ganpat to obtain 
dissolution of the partnership and the final 
decree parsed on the 27th August 190<3 
gave to Ganpat all moveable and immoveable 
properties of the partnership in Mauza 
Paloha, where the present defendants ap¬ 
pellants live, including the debts due to 
the partnership by the debtors of that 
village. 

The last ground of appeal relates to the 
claim for interest. It is said that no interest 
whatever should have been allowed. But 
this contention should clearly be overruled, 
inasmuch as the annuity is payable by virtue 
of a written instrument at certain times 
and the appellants admittedly made payments 
to Ganpat Potdar up to Sambat 1959 
(1902 031. The Interest Act authorises the 
Court, if it thinks fit, to allow interest, at 
a rate not exceeding the current rate of 
interest, from the time when a oertain sum 
whioh is payable by virtue of a written 
instrument at a oertain time is payable, 
and where there is no security a rate of 
one per opnt. per mensem oaunot but be re¬ 
garded as reasonable. The appellants did 
not plead before the trial Judge that any 
lower rate wonld be more appropriate. 

Inasmuoh as no charge can be recognized, 
theSrst seven instalments olaimed in the plaint 
with the interest thereon must be disallowed 
as barred by limitation. The deoree of the 
lower Appellate Court will be modified not 
only by deleting the direction for sale in 
default of payment, but also by reducing 
the amount payable to Rs. 150 for principal 
and Rs. 21-11 6 for interest up to the institu¬ 
tion of the suit. From the date of the suit to the 
date of the Court’s deoree the ordinary Court 
rate of 8 annas per oent. per mensem will 
be allowed on R 9 . 150, and thereafter the 
same rate will be payable on the aggregate 
amount adjudged until payment. Costa in 
all Courts will follow this result. 

Decree modified. 
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RAMAYYA AYYAR V. KRISHNA CHARIAR. 

madras high court. 

Second Civil Appeal INo. 1196 of 1918, 

February 26, 19i9. 

Present: Sir John Wallis, Kt , Chief Jnstioe. 

and Justine Sir William Ayliog, Kt. 

RAM AY 1 A A1 \ AR— Defendant 

— Appellant 

V6TS US 

KRIjsHNAC H ARI AR—Plaintiff 

— Respondent. 

Civil Procedure Code (Act V of 19081, O XXI r 83 
—Execution of decree—Equity of redemption belonging 
to two brothers, attachment of—Permission to one 
brother to raise decretal amount by private sale — 
Brother not joining in sale, title of, whether affected - 
Suit to recover half share, maintainability of. 

Where the equity of redemption in certain property 
belongs in equal shares to two divided brothers and 
is attached in execution of a decree against both 
and is ordered to be sold, the senior brother has no 
power to sell his brother’s interest by virtue of 
permission obtained under Order XXI, rule fn of the 

privately COdU, ° C ° d ° ^ ^ th ® equity of redemption 

In the case of such a sale the junior brother is 
entitled, on payment of half the purchase-money to 
recover his share from the purchaser. 
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been in possession and is now sued by th e 

younger brother for his half of the sui* 
property. 

At the date of the defendant’s purchase 
the interests of both brothers had become 
liable to be sold for the decree debt by 
virtue of the attaobment and order of sale. 
In these circumstance the defendant having 
by his purohase paid the money to free 
the plaintiff’s share of the property from 
sale m execution of the decree, we do not 
think the plaintiff should be allowed to 
reoover from him, exoept on payment of one- 
ha f of the price paid by the defendant 
with interest at 6 per cent. As regards the 

we th, ’ Dk they belong to the defendant 
and that plaintiff has no interest in this. 

e eoree will be modified accordingly, the 
hnal decree to be pissed by the District 
unsi . Parties to pay and receive pro¬ 
portionate costs in the High Court. 

M.C.P. 

Decree modified. 


Second appeal against the deoree of the 
Court of the Subordinate Judge, Tinnevelly 
in Appeal Suit No. 77 of 1917 (Appeal 
Suit No. Ill of 1917, District Court, Tin- 
nevelly), preferred against the deoree of the 
Court of the District Munsif, Ambasamud. 
ram, in Original Suit No 280 of 1915. 

Mr. 0 V. Anantha Krishna Aiyar , for the 
Appellant. 

Mr. A. Krishnaswami Aiyar , for the Re¬ 
spondent. 

JUDGMENT.—In this oase the equity 
of redemption in certain property belonging 
in equal shares to tvo divided brothers was 
attached in execution n f a decree against 
both ai d ordered to he sold in execution, 
ine senior brother obtained le.ve to q*H 

privately under O der XXl.rule t3 of the 
Code of Civil Procedure The junior brother 
obieo f ed and the Distriot Mnnsif, instead 
of cancelling the permission to sell privately 
allowed the sale to go on, leaving the elder 
brother s right to sell his brother’s interest 
undecided. On the authority of Danappa 
v.Yamnappa (l) we must hold that the 
senior brother had no power to sell bis 
brmher’s interest The property was par. 
chased by the defendant, a prior mortgage, 
from both the brothers, and who has since 

(1) 26 B. 379; 4 Bom. L. R. 61. 


PATNA HIGH COURT. 

Appeals from Appellate Decrees Nos. 541 

and 542 of 1918. 

August 4, 19.9. 

Present : — Mr. Justice Das. 

MLKHLAL PANDEY— Appellant 

versus 

Maharaja KK'SHO PRASAD SINGH 
BAHADUR R^-poNf.E »t. 

L°a**, construction of-Printed portion in conflict 
with manuscript portion, effect of. 

" here in a printed form of a lease there is a 
manuscript portion at the end of the printed portion, 
and there is a conflict between the printed portion 
and the manuscript portion, the manuscript portion 
must prevail over the printed portion, [p. 957, col. I.J 

Appeal from a decision of the Subordinate 
Judge, Shahabad. 

Messrs. Sheo Saran Lai aud Sant Prasad t 
for the Appellant. 

Messer. Kulioant Sahit and Nirsu Naryatt 
Sinha, for the Respondeat. 

JUDGMENT. This is an appeal on bjh*lf 
of toe tenant. The full amount of the rent 
has been deposited in Court, and the only 
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question before me is whether the lower 
Appellate Court was right in holding that 
the pi lintiff vis entitle! to recover from the 
defendant interest, and secondly whether 
the mode of calculation in preparing th 9 

decree is the correct mode. This is the only 

question whioh I have to determine. 

The lease is contained in a printed form 
but there is a manuscript portion at the end 
of the printe! form. Accerdin* fcoalloanons 
of oonstruoti in if there i 9 anv ooofl et be¬ 
tween the written portion and the maousoript 
portion, the raanusoript portion must prevail 
over the written portion. Now the written 
portion provides that the annual rent uf 
Rs. 4,030 shall be realised by regular 
instalments detailed below, namely, in four 
instal neot?: Kuar 4 annas, Pous 4 annas, 
Chau 4 annas, and Je r h 4 annas. The lease 
then provides that in default of the payment 
of rent by instalments from year to year, in¬ 
terest at one per oent. per month or damages 
prescribed by law shall be realised from the 
defendant. This is, as I have said, in the 
written portion of the lease but the manu¬ 
script portion is as follows:—“Be it known 
that the rent of the lands settled shall have 
to be paid according to measurement after de¬ 
ducting the bal panchat lands.” This condi¬ 
tion is an important one, when we remember 
that the lands are subject to alluvion and 
dilluvion and that sometimes it is possible 
for the tenant to cultivate the whole area 
and sometimes it may be impassible for 
the tenant to cultivate any portion thereof. 

Ia my opioion the manuscript portion is the 
rail contract between the parties, since thsre 
is a clear ooofl ot between the printed portion 
Bnd the manuscript portion In my vie v the 
rent for toree instal nents been nes das as 
soon as the m3asurement is made, and the 
fioding of the lo wer Ap collate Geurtisthat 
the measurement is made in Chait and then 
the tenant must pay for the three instalments 
Chait and for the f mrth instalment in Jetb. 
Tnis, | think, is the view of the lower Appel¬ 
late C )urt, whioh says: ' It seems to me only 
reasoadle to suppose in tho aoseooe of ex- 
prsssagreement chat the rent f jr che year falls 
due at the close of the year, by which tims 
the fceaaot has had the use of the laad 
tor the period for which he agreed to pay 
and the measurement has bean dene.” Mr. 
Sheo Saran Bal on behalf of the appellaat 
relies on this poroion very string;/ ail 


he sav3 that it is a dear finding of fact 
by the lower Appellate Court that the rent 
does not beoome due till the en i 0 f the 
year, and as the suit, so far as the rent 
for 1323 was o raceme!, was brought before 
the end of the year, the plain-iff was 
clearly not entitle! to any interest for the 
rent due in respect of 1323. But ihe 
learned District Judge pro seeds t) say as 
follows:— L hoH, therefore, th it the rmt 
wis in arrear when the suit was instituted 
an! that the suit is n >t pe nature.” In 
my view the lower Appellate Court really 
intended to fin! that the rent f >r the three 
quarters became due after measurement an ! 
that, therefore, the «uit was not premature. 
In any case this is a question that depends 
purely upon the construction of a single 
document upon whioh the rights of the 
parties depend, an I, on a o instruction of 
that dooument, I oorae to the conclusion 
that the rent became due to the plaintiff 
in Chait for three quarters and in Jeth 
for the fourth quarter. Clearly, therefore, the 
suit was not premature 

The next question, therefore, is how is 
the interest to be calculated. The lower 
Appellate Court has held that the plaintiff 
is entitled to interest at 12J per cent. The 
method of oaloulation in the deoree is some¬ 
what inartistic, if r:ofc inonrreot. Tne pro- 
per method would be to calculate interest 
at 12j per oent. from the time when the 
rent actually fell in arrear, that is to 
say, the end of Chait and end of Jeth. I 
do not think that the lower Appellate 
Court really intended to oome to a different 
conclusion but the deoree has, in my opinion, 
bsen drawn uo in a very inartisnic ra inner* 

I would, therefore, send the oa e to the lower 
Appellate Court for drawing aj the deoree 
in accordance witn ray observations. 

The appeals are disposed of in accordance 
with these observations. I make no order as 
to oo9ts in this Court. 

Oase reman led, , 
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MAONG ON MY IT V. MAUNG 8HWE PI. 

UPPER BURMA JUDICIAL COMMIS- 

SiONER’S COURT. 

Second Civil Appeal No. 45 of 1919, 

Jane 30, 1919. 

Present: — Pratt, J. C. 

MAUNG ON MY1T— Decree-Holder — 

Appellant 

versus 

MAUNG SHVVE PI— Judgment-Debtor — 

Respondent. 

Limitation Act {IX of 1908;, a. 18, Sell. I, Art. 174— 

Civil Procedure Code (Act I’ of lGOs;, O. XXI, r. 2 _ 

Fraud—Person kept from exercise of right—Extension 
of time—Decree-holder failing fraudulently to 
certify payment -Application for certification by judg. 
me nt-debtor — Limitation. 

Section 18 of the Limitation Act applies only to 
those cases in which a person has been kept from a 
knowledge of his rights, and has no application 
where he has been kept from the exercise of his 
right. So, where a decree-holder fraudulently pro- 
mises to certify an adjustment out of Court and 
fails to do so, the judgment-debtor cannot claim 
the beneht of section .8, in order to extend the time 
for an application under rule 2 (2) of Order XXl of 
the Civil Procedure Code, which, owing to the fraud 
of the decree-holder, is made after the time pres, 
cribed therefor. 

Seoond appeal against the order of the 
Sub Divisional Court, Kyaukse, in Civil 
Regulation Suit No. y of 19io. 

Mr. D. Dutt, for the Appellant. 

Messrs. Alya U and Chaudhury , for the 
Respondent. 

JUDGMENT.—In Civil Regular Suit 
No. y of iyi5 in the Suo-Divisional Court, 
Kyaukse, the judgmeuc-debtor, Maung Shwe 
Pi, obtained an order for record of an 
adjustment of the deoree made out of Court. 

ihe application fails within Order XXL, 
rule 2 (2), and ordinarily Arciole 174 of 
the First Schedule to the Limitation Aot 
would apply. 

The application was not made within 
the 90 days allowed by that Article, but 
both Courts have found that section 18 
of the Limitation Aot applies, because the 
decree-holder had fraudulently promised 

to certify the adjustment and had failed 
to do so. 

It was held, therefore, that the date 
from which limitation began to run was 
the date on which the judgment-debtor 
became aware that the decree-holder had 
aoted fraudulently. 

Neither of tbe Courts, however, seems 
to have considered with sufficient care the 
actual wording of section 18.f 
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It is quite dear that the seotion only 
refers to oases where the person having 
a right to make an application has by 
means of fraud been kept from the 
knowledge of suoh right or the title on 
which it is founded. 

In the present instanoe it is equally' 
dear that the judgment debtor was not 
kept by the alleged fraud from the know¬ 
ledge of his right to make the applioa- 
tion, but from the exercise of his right, 
which is quite a d.fferent matter. 

. Seotion 18 does not apply to the facts 
in the present appeal. 

Thig was the view taken in Sayyil 
Muhammad Nur v . Ko Law Fan (l). 

As in Kiroo Gorain v. Jainurat Koer (2), 
the grievance of the applicant was that 
he had been kept by fraud from the 
exercise of his right to apply to have 
the adjustment certified, consequently in 
order to aooede to his contention it would 
be neoessary to substitute “from the 
exeroise of suoh right” for the phrase 

from the knowledge of such right” in 
seotion 18. 

As pointed out in the Upper Barma 
oase quoted, the judgment-debtor will be 
at liberty to institute a regular suit, if 
through the decree-holder’s failure to certify 
adjustment, he should have to pay a 
seoond time. 

I he Madras oases oited do not affect the 
present case, as one was a suit for damages 
against the deorae holder for failare to 
oertify satisfaction and the other related 
to a petition to set aside a sale on the 
ground of the deoree holder’s fraud. 

I know of no authority for allowing the 
judgment-debtor to prove an adjustment 
oat of Court in contravention of Article 
179 of the First Schedule to the Limita¬ 
tion Aot and Order XXI, rule 2. 

The application was dearly time-barred 
and should have been dismissed. 

The appeal will be allowed and the 
orders of the lower Court set aside and 
the application dismissed with all costs. 

Appeal allowed. 

G) 22 Ind. Cas. 963; U. B. K. (1910-13), 191. 

(2; 13 Ind. Caa. 63: 16 C. V7. N. 923,at p. 927j 16 0, 

L. J. 174. 
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KAAiCUAKITA SAIIU V. RAM NARAYaN SAhU. 

PATNA HIGH COURT. 

Civil Miscellaneous App £a l No. 214 

of 1^19. 

August 1, 1919. 

Present: —Sir Dawson Miller, Kr., 
Chief Justioe, and Mr. Justice Foster. 
RAMoH ARIT A SAHU— Appellaht 

versus 

RAM NARAYAN SaHU-Re.spondent. 

Lim.taUon Act (IS of \90H), s 5 Appeal filed 
beyond (ime-Appellant misled by practice o) C"urt - 
8uj)ir ient cause-Time spent in prosecuting petition foe 
review, exclusion of—Diligence, proof of, 

A petition under Order XXI, rule 90, of the Civil 
Piocedure Code by a judgment-debtor was dismissed 
m default He immediately instituted proceeding 
under Order IX, rule 0 , of the Code asking that the 
case be reinstated and heard on the merits, but his 
application was rejected because, in the meantime, 
the High Court had held that Order IX, rule 9, did 
not apply to proceedings in execution of a decree 
though before that decision the practice of the 
subordinate Courts had been to-apply the provisions 
Ot the rule to proceedings in execution. The judg¬ 
ment debtor appealed to the High Court, and, under 
section •> of the Limitation Act, applied that the 
time tor appealing be extended: 

//(.'/</ that, in the circumstances, the applicant was 
entitled to tho extension, as he had been misled by 
the practice which had hitherto prevailed in the 
subordinate Courts but which had recently been held 
to be wrong, "p. l!.»:♦, eol 2.J 

An appellant applying under section 5 of the 
Limitation Act ought ordinarily to be doomed to 
bavo acted with ordinary diligence w hen the whole 
period between the date of the decree appealed 
against and the date of presenting tho appeal does 
not, after excluding the time spent in prosecuting 
with due diligence a proper application for review 
of judgment, exceed the period prescribed by law for 
presenting the appeal, and his appeal should, in such 
a case, be admitted under the section, f p 9 t> 0 , col. 1.1 

. Appeal from a decision ot toe Subordi¬ 
nate Judge of Mozufttrpore. 

. Mr. T. B. - ahii , for the Appellant. 

Mr. Bui Guru Saran Prasad, for the 
Respondent. 

.JUDGMENT.—This is an application by 
the petitioner under section 5 of the Limi- 
tatiou Aofc, asking that the time for appealing 
from an order made in the oourse of 
execution proceedings dismissing his applica¬ 
tion under Order AXI, rule 90, of the Civil 
Procedure Code may be extended. The faots 
appear to be shortly these. The applicant 
*fas the judgment-debtor under a deoree 
hMd by the opposite party. In execution 
of that deoree for costs amounting to Rs. i,300 
oertain property of the judgment-debtor 
was attached and advertised for sale. The 
petitioner thereupon filed a petition under 
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Ocder XXI rale 90. bat owing to oirourn. 
stances wh.oh be refers to in his present ,eti. 
t.on he was net p.esent before the Subo, dinate 
Judge when the matter oame up for hearing. 
He states in his petition that he had good 
grounds for not being prefer,t. However 

oT/yyi i ooT h ' S ®PP*i«alio«i under 

Order XXI, role 9C,lwas dismissed for default 
Immediately afterwards within a day or 
so he iDstituied proceedings under Order IX 

i?® 7 , ° f lke Oivil Procedure Code asking 
teat the caas should be re ins,and and 

hea.d on the merits. Teat application came 
on for hearing on the Irtt, May laiy 

Jn the meantime it appears that by a 
decision of a Full flench cf this Court it 
had been ruled that Older IX, rule 9, and 
other rolesof the Civil P.ooednre Code whiob 
related to suits had no application to pro- 
cesdings in ereouiion and, therefore, the 
learned Judge rejected that application 
on the ground that he had no jurisdiction 
in the matter Before the decision of this 
High Court referred to there oan be no 
doubt that id the subordinate Courts Order 

\ ', U, ° u' and ° ,her ruie8 cf a similar 
kind had been applied to proceedings in 

execution and, therefore, the petitioner con- 

tends that owing to this practice which had 

hitherto prevailed to a large extent at all 

events in the Subordinate Courts he had 

been misled and lulled into seour.ty, because 

thinking that he could get all he wanted 

by an application under Order 1a, rule it if 

he ecu Id show any meiits, it was not 

nece.ea.y for him to hie a memorandum 

of appeal from the order disturbing his 
application by which he was aggrieved. 

Seotion 5 of the Limitation Aot provides 
that any appeal or application for review of 
judgment or for leave to appeal or aoy 
other application to whiob the eeotion may 
be made applicable by a D y enactment or 
rule for the time being in force, may be 
admitted after the period of limitation 
prescribed therefor, when the appellant or 
applicant satisfies the Court that he had 
sufficient oause for Dot preferring the appeal 
or making the application within such 
period. Therefore it would appear, prima 
facie, in the oiroumstanoes of this oase that 
the applicant was misled by the praotioe 
whiob had hitherto prevailed in the subor- 
dinate Courts but wbioh has recently been 
held to be wrong. Therefore he oontendg 
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that under the provisions of seotion 5 of 
the Limitation Aot indulgence ought to be 
extended to him because be made a bona fide 
mit-rake and he could not foresee the con¬ 
sequences. Therefore if the time whioh was 
oooupied by the applicant in endeavouring 
to have his oise re instated under Order 
IX, rule 9, be deduoted from the total period 
between the order appealed against and the 
filing of the memorandum of appeal, whioh 
was on the 26 ch June this year, he is 
clearly within time because on the 7th 
December his application under Order XXf, 
rule 90, was rejected and within a day or 
two of that he filed an application to have 
his previous application re-instated under 
Order IX, rule 9, and that was not heard 
until the 17th May 1919. Between the 
1/th May and the 2 th June is little more 
than a month, so that it would appear if 
an indulgence is granted under seotion 5 of 
the Limitation Aot, that he was well within 
the time allowed for an appeal from such 
an order, whioh is 90 days. 

It is contended, however, that be has not 
shown due diligence between the 17th 
May when his application was rejected and 
the k6th June when bis memorandum 
of appeal was filed, and that no real 
reason has been assigned why he should 
uve waited something rather over a month 
before filing his memorandum of appeal. 
Tms matter, however, has been dealt with 
more or less recently in a decision of their 
Lordships of the Privy Council in the case 
of Bnj Indar Singh v. Lala Kanshi Ram (i), 
and the effeot of that decision whioh is 
shortly described in the head note is this: 
An appellant applying under seotion 5 of 
the Limitation Aot ought ordinarily to be 
deemed to have acted with ordinary dili- 
genoe, when the whole period between the 
date of the decree appealed against and the 
date of presenting the appeal does not, 
after exolnding the time spent in proseouting 
with due diligence a proper application for 
review of judgment, exceed the period 
prescribed by law for presenting the appeal, ’ 
and his appeal shoul 1 in such a case be' 
admitted under the seotion. It would appear, 


(1) 42 Ind. Cas. 43; 22 C. W. V lfio. « w i 

r Vf A f‘ 7 7*i l62 R 6 L ' V 59 " ; 126 P - W - R • I9li 

15 A Li. J. n 7ila Bom. L. R. 868: 3 P L W Ui< 
2-0 L.J.571, 101 P.R. 19 7; (l«i k ff \ | 
127 P, L. R. 1917; 41 I. A. 218, 45 0. 6.)/ 


therefore, that in this case, excluding the 
time whioh was oooupied in taking proceed¬ 
ings which proved infruotuous owiog to a 
change in the law as laid down by this 
Court, the time oooupied by the applicant 
in filing his memorandum of appeal was 
only something very little over a month. 
It does not seem to me that where he 
is in fact allowed 90 days and excluding 
the time mentioned only takes slightly 
over a month, it oan be said in any view 
of the oa c e that he has not aoted with 
due diligenoe in seeking the only remedy 
whioh was open to him. Therefore 1 think 
this application, so far as that objection is 
concerned, ought to be admitted. 

It was further contended on the authority 
of the oase of Divarka Singh v. Liyakat Ali 
Khan (z) that it is not always a sufficient 
oause for presenting an appeal after time 
that the appellant was unsuccessfully 

proseouting an application for review of the 
judgment appealed against. I quite agree 
that the fiot that there was suoh an 
applioition is not in all circumstances a 
reasonable cause for not having presented 
anappeal, but in the particular circumstances 
of the oase mentioned it appears that the 
olasses of oases in whioh the Court would 
hold that the prosecution of an application 
for review is not t-ufficisnt cause for extend¬ 
ing the time for an appeal, are those olasses 
of oasei in whioi the review is really only 
a small matter and does not necessarily 
cover the same class of relief as the 
applicant would get by an appeal. Of 
course in saoh a oase it is quite obvioas 
that if he were intending to seek the 
larger remedy whioh he oculd not get by 
a review, then he ougut to show due 
diligenoe, notwithstanding his review 
in filing his appeal. If he does not do so, 
it oan hardly be said in smh oiroumstaDoas 
that the application for review was a good 
reason for not filing his memorandum of 
appeal Or again where it is obvious that 
his review application cannot be heard and 
determined before the time limited for an 
appeal expires, then in such a class of oases 
possibly that fact may be taken into con¬ 
sideration in weighing all the circumstances 
and seeing whether in the discretion of the 
Court section 5 of the Limitation Aot may 


* 


(2) 31 Ind. Gag. 44. 
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be taken advantage of. In the particular 
ease before us I do not think that any ground 
baa been made out why the application 
should not be granted either on the ground 
of laohes on the part of the applicant or on 
the ground that hia application under 
Order IX, rule 9, would not really grant him 
at leaat aa much relief aa he would get 
by the present appeal. In my opinion thi8 
application ahould be granted and the time 

for appealing ahould be extended until the 
26th June 1919. 

Foster, J.— I agree. 

Application granted. 


UPPER BURMA JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 217 of 1918, 

June 16, 1919. 

Present :—Mr. Pratt, J. C. 

MA NYUN— Plaintiff—Appellant 

versus 

MAUNG SHWE KAUNG and others_ 

Defendants — Respondents. 

Civil Procedure Code (Act V of 1909), O. VI, r. i7 
—Amendment of plaint , when to he allowed—Cause 
of action, fresh, whether can be substituted. 

A plaintiff ought Dot to bo allowed to amend bis 
plaint so as to substitute a plaint on a fresh cause of 
action or a separate cause of action for the plaint as 
originally framed. 

Mr. S. Mukerjee, for the Appellant. 

Mr, J. 0. Ohatterjee, for Respondent No. 2. 

JUDGMENT.—Plaintiff sued for Rs. 270, 
alleged to be due on a promissory note 
for -'Rs. '125 executed about January 1914. 

Subsequently he Bled an amended plaint 
in - which the cause of aotion was said 
to be bn a mortgage for Ra. 125 of a 
house, bullocks and oart executed about 
the same date as the promissory note 
eet forth in the original plaint. 

^ The :claim was for the same sum of 

Rs. 270. 

Defendant denied executing any such 
mortgage or promissory note but admitted 
arrowing a distinct sum of Rs. 225 on a 
mortgage of land. 

The Appellate Court set aside the decree' 
frffainst second defendant on the grotlnd 

at 
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that the amendment of the plaint involved 
a fresh oause of aotion based on defendant’s 
admission that he had borrowed Rs. 225 
on a mortgage. 

I consider the view of the lower Appel- 
late Court was correct; 

It was not suggested that the words 

promissory note were used by mistake for 
mortgage. 

Plaintiff could not be allowed to sub¬ 
stitute a plaint on a separate cause of 
aotion for the plaint as originally framed. 

The appeal, so far as second defend¬ 
ant is concerned, will be dismissed with 

OOSl 8. 

. ® r8fc anc * I bird defendants ocufessed 

judgment and did not appeal. The Court 
had, therefore, no jurisdiction to set aside 
the decree against them. They have not 
appeared to contest the present appeal. 
So far as they are oonoerned, the appeal 
must be allowed and plaintiff will ba 
given a decree against them for Rj. 270 
with costs on the unoontssted scale in the 
Court of first instance. 

As they did not appeal, appellant plaiutiff 

is not entitled to costs against them in the 
first Appellate and this Court. 

Appeal partly allowed. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 1036 

of 1917. 

July 28, 1919. 

Present : Mr. Justice Jwala Prasad. 

RAGHUNATH KAHAR— Defendant 

—Appellant 
versus 

RAMA RATAN PANDEY— Plaintiff 

— Respondent. 

Costs —Discretion of Court—Appeal, whether lies _ 

Appeal, second, whether competent—Civil Procedure 
Code (Act Vof 19031,8 35 (2), applicability of—Final 
disposal of case on merits . 

Section 3 j (2) of the Civil Procedure Code does not 
apply where a suit is disposed of without adjudica- 
tion upon the merits, [p 953, col 1.] 

Where there is no decision in a suit upon tho 
merits of tho case and tho question to be decided by 
tho trying Court relates only to tho costs incurred 
in tho suit, the Court, in deciding tho matter us to 
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costs, exercises a judicial discretion based upon 
certain principles and, as such, its order is appealable. 
Similarly, as the order of the Court of Appeal as to 
costs involves matters of principle, it is subject 
to second appeal, [p. 963, col. 1.] 

Appeal from a decision of the Subordi- 
nate Judge, Shahabad, dated the 30th 
May 1917. 

Messrs. N. 0. Roy, Ragho Pershad and 
Shiveshicar Dayal, for the Appellant. 

Messrs. Parmeshwar Dayal, Harnandan 
Sahuy and Jadubans Sahay, for the 
Respondent. 


On the 6th May the defendant No. 2 
took time to file a written statement bat 
did not do so, nor did he sinoe then appear in 
the suit. 

I ho following issues were framed for 
trial as between the plaintiff and the defend¬ 
ant No. 1:— 

(1) Has there been any attachment of 

the plaintiff’s share in Execution Case No. 

lbl of 1916 P If so, has the plaintiff any 

valid oause of action to bring the 
suit P 


JUDGMENT.—This appeal oomes before 

us from the deoision of the Subordinate 

Judge of Shahabad, dated the 30th May 

19i7, and relates to a very small sum of 

oosts awarded to the plaintiff in respeotof 

a suit brought by the latter in the Court 

of the Munsif of Airah on the 27th Maroh 

1916. lu that suit the plaintiff claimed a 

declaration that a moiety of a house 

attached in execution of a deoree, which 

had been obtained by defendant No. 1 

against defendant No. 2 and advertised for 

sale, belonged to him and that the same 

was not liable for the deoree of defendant 
No. 1. 


Exhibit A, an order sheet of Exeoutio 
Case No. 181 of 1915, shows that th 
house in question was advertised for sal 
to be held on the 3rd April 19l6. Afte 
tiling the suit the plaintiff obtained a; 
order from the Court on 4th April direct 
mg the other half of the property, whiol 
was not olaimed by the plaintiff, to bi 
sold first and accordingly half the shan 
in the house belonging to defendant No i 
was sold on the 6th April 19i6 anc 
fetohed a value whioh entirely satisfied tin 
deoree of the defendant No. 1. Then 
was, therefore, no necessity of selling thi 

share olaimed by the plaintiff m the 
suit. 


Aooordingly, od the 27th April, defeedaDt 

JNo. 1 hied a written statement stating that 

at that time no deoree was under exeoa- 

tion and that the property in suit, namely 

half the house, was not at all adverted 

for sale in execution of any deoree and 

hence the plaintiff’s suit was premature and 

ought to be dismissed. The oase was 

adjourned to 6th May for the plaintiff to 

prove service of summons upon defendant 
no* 


(2) Is the suit premature ? 

(3) To what relief, if any, is the plaint¬ 
iff entitled P 

I3ut when the oase was ultimately taken 
up on the 2nd January 1917, the Court 
discovered that there was no necessity of 
trying any of the aforesaid issues framed in 
the oase, inasmuoh as the share olaimed by 
the plaintiff was not sold at all and the 
deoiee of defendant No. 1 was long before 
satisfied by the sale of the property of 
defendant No. 2 in Execution Case No. 
ltil. The Court, therefore, went into the 
question of oosts only, as to whioh it held 
that this question should have been 
deoided long ago had not the plaintiff 
taken several adjournments ; and so a good 
many unnecessary costs oould have been 
avoided. The plaintiff oould have besides 
had this sale stayed by the simpler process 
of filing a claim in the execution oase 
instead of filing a regular suit, and oould 
have got this remedy by spending only a 

rupee if he liked,,.Hence ichmk that the 

plaintiff is not entitled to the full Court 
fees he has spent as he did not try for the 
simpler procedure at first. In all fairness 
I think further that it will serve the ends 
of justioe fully if we set off the oosts of 
the defendant as awarded on 28th July 
1916 with the oosts of the plaintiff and 
hold that the two have been satisfied by 
being thus set off. If the plaintiff was 
harassed by the 1st attachment, the defend¬ 
ant too has been sufficiently harassed in 
return by the adjournments and subsequent 
delays caused by the plaintiff. ” 

As the oosts of both tne parties were, 
as above indicated, set off one against the 
other, no deoree for oosts was prepared by 
the Munsif, 

Against this order of the Mansif the 
plaintiff appealed to the Distriet Judge and 
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the appeal was ultimately heard by Mr. 
Abdal Jabbar, Subordinate Judge. By his 
deoision of the 30th of May the Subordinate 
Judge upset the order of the Munsifand held 
that the plaintiff was entitled to oosts incurred 
by him in both the Courts, exoept that he 
should get Pleader’s fee as in an ex parte 
suit. Defendant No. 1 has, therefore, appealed 
to this Court. 

A preliminary objection was taken on 
behalf of the plaintiff-respondent that no 
second appeal lay to this Court against 
the order of the lower Appellate Court. 
Reference has been made to section 35 of 
the Code of Civil Procedure in support of 
this contention. Tnat section gives full 
discretion to the Court in the matter of 
awarding oosts in a suit. That discretion 
was exeroised by the Munsif, who had the 
seizin of the oase, in favour of the appel¬ 
lant, and if the contention of the respond¬ 
ent were good his appeal to the Court 
below was incompetent. The respondent oan- 
Dot also rely upon clause (2) of section 
35, which embodies the prinoipie that a 
successful litigant is entitled to his oosts, 
inasmuch as the suit was “ disposed of 
without adjudicating upon the merits,” 
as neither party pressed for that before the 
Munsif. There was no deoision in the 
suit upon the merits of the case and the 
question to be deoided by the trying Court 
related only to the oosts inourred in the 
suit. The Court in determining the oosts 
had to exercise the judioial discretion based 
upon certain principles and as suoh the 
order of the Munsif was appealable to the 
lower Appellate Court. Similarly, the order 
of the latter as to oosts involves matters 
of prinoipie and as suoh is subject to 
second appeal to this Court. This oonten- 
tion of the respondent is, therefore, over¬ 
ruled, 

1 agree with the Court below that the 
defendant No. 1 having attaohed the entire 
house, it was open to the plaintiff to bring 
the suit to have it deolared that half the 
share in the house belonged to him and was 
in his possession and that the same was not 
liable to be attaohed or sold in execution 
of the deoree of defendant No. 1 against 
defendant No. 2. The defendant No. 1 
was, therefore, liable to the oosts inourred 
by the plaintiff in instituting the suit. 

The plaintiff obtained an order on the 


4th of April that the share of defendant 
No. 2 in the moiety of the house should 
be sold first and that on the 6th of April 
that share, being sold, fetched a price 
whereby the entire deoree was satisfied 
and the sale was confirmed on the 10th 
June. The defendant No. 1 in the written 
statement of the 27th April olearly stated 
that the deoretal amount was realised by 
the auotion-sale of half the share of the 
disputed property and that there was no 
necessity for the determination of the plaint¬ 
iff’s right. The issues in the oase did not at 
all question the right of the plaintiff in 
the house, and the only question raised was 
whether the plaintiff had any cause of action 
on aooount of the result of the Execution 
Case No. 181 of 1916. It is, therefore, 
inconceivable why after this the plaintiff 
persisted in going to the trial of the oase 
and not withdrawing from the suit. He 
went to the length of applying to the 
Distriot Judge for the transfer of the oase 
from the file of the Munsif and thus 
delayed the disposal of it and when the 
oase oame baok from the Distriot Judge, 
the plaintiff went on taking adjournment 
after adjournment although the defendant 
was ready, and the Munsif was perfectly 
right in holding that the question as to 
the oosts oould have been determined long 
before if the plaintiff had not taken these 
adjournments. The plaintiff is, therefore, 
responsible for the delay in the disposal 
of the oase and he is thus not entitled 
to any oosts subsequent to the tiling of 
the written statement by the defendant. 

I may go further and hold that the Coart 
itself ought to have disposed of the oase 
at the time when the issues were framed 
in the oase, inasmuoh as it was dear to 
the Court at that time that the deoree of 
the defendant No. 1 was satisfied and that 
the oause of aotion oeased to exist, parti¬ 
cularly so when both the present Tide 
Suit No. 67 and the Execution Case 
No. 181 were going on simultaneously in 
the very Court and the same Munsif by 
his order of the 4th April directed that 
the plaintiff’s share was not to be sold 
in the first instanoe and on that very day 
sold the other half of the property whereby 
the entire deoree was satisfied. At least 
at the time when the issues were framed 
trhe Court was cognizant of the faots of 
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both the oases and onghfc to have decided 
the title snit without eo many adjourn¬ 
ments extending over eight months. The 
adjournments appear to have been made 
automatically and the Munsif .does not 
appear to have exercised his mind as to 
their reasonableness. The matter involved 
in this case is in itself not of great 
value, but is a sample of the procedure that 
is adopted by the Courts below in 
adjourning oases as a matter of course 
from month to month without looking 
into the , requirements of the oases and 
the possibility of their being, disposed of 
on the dates fixed for their hearing. Maob 
of the harassment to the parties and the costs 
incurred in the oase could have been saved 

if the Munsif were alive to what he was 
doing. 

Now, whether the delay in the disposal 

of the oase was due to the indifference of 

the Court or to the laches of the plaintiff, 

Jt is certain that the. defendant is not 

liable for the costs incurred by the 

plaintiff on the adjourned dates, for be 

(the defendant) was ready on all the 
dates. 

The plaintiff is, therefore, entitled to the 
costs of the suit incurred by him up to . 
the time the issues were framed. Out of 
the costs, thus incurred.,, Rs. 6, whioh was 
due to defendant No. 1 from the plaintiff 
as aosts of adjournment awarded by the 
Court tp the latter by its order of the 28th 

J ° ,y f,? 16 ’ 8houId be deducted. The .plaint¬ 
iff will be entitled to the balance of the 
costs ; in cm red in.the .first Court and the 

deoree of the Munsif is, therefore, varied 
accordingly, 

I he plaintiff,, was, therefore, entitled to 
prefer an appeal to the lower Appellate 
Court for recovery of the balance and the 

ooats,of the lower Appellate .Court will be 

assessed upon the sum that the plaintiff was 

entitled to get in the Munsif’s Court. The 

deoree of the lower Appellate Court is also 
varied to that extent. 

The appeal partially succeeds in this Court 

Ea 3 h party will, therefore, bear the costs 

of this appeal in proportion of its Costs. 

A deoree will be prepared by this Court 

incorporating the costs . of both the Courts 

below according to the aforesaid direo-' 
tions. 

Appeal partly accepted. 


PATNA HIGH COURT. 

Appeal from Original Decree No. 162 
t OF 1916. ;, ; 

August 8, 1919. 

Present :—Mr. Justice Das and Mr. Justice 

Coutfs.., 

PREM SUKH DAS and others—Plaintiffs 

—Appellants 
versus 

RAM BUJHAWAN MAHTO AND OTHERS— 
Defendants—Respondents. 

Civil Procedure Code (Act V of 1908/, 0. VI, r. 5— 
Plaint, averments in, not precise — Particulars, failure 
to apply for — Appeal , second — Objection, whether can 
be raised—Contract Act (IX of 1872J, ss. 16, 74-Loan 
— Interest, high, rate of, whether can be reduced — Undue 
influence- Unconscionable bargain—Penalty—Hindu 
Laic—Joint family — Karta, alienation by—Criminal 
charge, defence of, whether valid necessity— Consent of 
son, effect of—Necessity—Presumption. 


. Whore the averments in a plaint are not suffi¬ 
ciently precise, it is open to the defendant to 
apply for particulars under Order VI, rule 6, of the 
Civil Procedure Code, and, if such application is not 
made, he cannot, in second appeal, bo permitted to 
refer to the matter, [p. 966, col. 2.J 

In all cases relating to money-lending transactions, 
the Court will relieve the debtor by reducing the 
rate of interest only when it is satisfied that the 
lender was in a position to dominate the will of the 
borrower, and that the “bargain” was unconscionable 
within the meaning of section 16 of the Contract 
Act; but whore neither of these elements is 
pleaded, it is not open to the Court to give relief 
to the defendant on the ground of undue influence, 
[p. 967, cols. 1 & 2.] 

A member of a joint Mitakshara family is entitled 
t ) use the family funds in repelling a criminal 
charge made against him, [p. 966, col l.] 

The karta of a joint family has undoubted power 
to alienate joint family property for a justifying 
family necessity, if the other members of the co¬ 
parcenary assent to the transaction. An assent 
given by a son to a mortgage by his father subse¬ 
quently to its completion is not, in any sense, a 
ratification of what was done by his father, but is 
presumptive proof of a [justifying family necessity. 
LP- 969, cols, l & 2.] J 

V\ here a Hindu father raised a loan agreeing 
to pay interest at 3 per cent, per month with • 
quarterly rests, and the transaction was assented 
to by his son, and there was no evidence that his 
consent was not a free consent, or that he did not 
give his consent with knowledge of actual facts 
of a family necessity justifying the raising of a loan 
on such onerous terms: 

Held, that the rate of interest was not a penal 
rate, and that the lender was entitled to recover 
interest at the rate agreed upon. [p. 970, col. 1 --J 

In dealing with cases under the Hindu Law it is 
always dangerous to employ technical terms of 
English Law. [p. 969, col. 1.] 

Q k ’ ' , . S , ' ( 'j t. ^ r • , » *N I _ Q '. f J 4 # * **■’ 

Appeal from a decision of the Subordinate 
Judge, Patna. 
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Messrs. Kulwant Sahay, Rajendra Pratid 
and Skives war day al, for the Appellants. 

Messrs. Manuk, Kailaspati , Bimola Oharan 
Sink a, Sushil Madhib MuLlick and Sunder Lai, 
for the Respondents. 

' JUDGMENT. 

Das, J.— This appeal arises oat of a suit 
brought by the appellants to enforce a mort¬ 
gage-bond executed by one Harioharan Mahto. 
Harioharan is now dead, and is represented 
in this aotion by defendants Nos. 1 and 2. 
Defendants Noe. 3, 4, 5, 6 and 8 are the sons of 
one Cheddami Lai, and they hold a mortgage 
on some of the properties included in the 
plaintiffs’ mortgage, and the question between 
the plaintiffs and these defendants is 
whether the plaintiffs’ dooument is entitled to 
priority over the dooument of these defend¬ 
ants. A similar question arises between the 
plaintiffs and defendant No. 9. 

The plaintiffs’ oase is that Harioharan was 
the karta of the joint family and, as such karta , 
he borrowed from the plaintiffs R 3 . 1,000 
on the 16th July 1903 for the necessary 
expenses of the joint family, agreeing to 
pay interest thereon at 36 per cent, per 
annum with quarterly rests, and giving as 
security for the loan five specific items of 
properties. On the date on which they com¬ 
menced the aotion, Rs. 50,158-12 7 had 
become due to them on the mortgage-bond. 
They, however, relinquished their claim to 
Rs. 18,158-12-7, and' sought to recover 
Rs. 32,000 by the suit which they instituted 
on the 6th of October 1913. 

Defendants Nos. 1 and 2 defended the 
Suit on various grounds, but the substantial 
defenoes which they put forward were two 
in number, namely, first, that there was no 1 
legal necessity for the loan and that, therefore, 
the joint family property was not liable for 
it, and, secondly,' that the contract as to 
interest and compound interest was hard and 
unconscionable and could not be given effeot 
to by any Court. 

Defendants Nos. 3 to 9 also entered 
appearance and they claimed to be prior 
mortgagees. 

The learned Subordinate Judge who tried ’ 
the oase 'came to the ‘0000109100 that there 
was a legal necessity for the loan but that 
V, the stipulation as to interest 'Wa3 “petfal-” 

In the result, he gavd a mortgage decree to ’’ 
the plaintiffs for' Rs. 1,000 with” simple 
iqtereet at 12 per cent, per annum from 16th 


July 1903 up to the date of suit. He fur- 
ther gave the plaintiffs furture interest” at 
six per oent. per annum. So far as defendants 
Nos. 3 to 8 are oonoerned, he held that they 
were prior mortgagees and he directed that 
properties Nos. 3 and 4, which were the 
subject-matter of the mortgage in favour of 
defendants Nos. 3 to 8, should be sold subject 
to that mortgage. So far as defendant No. 
9 is oonoerned, he oame to the conclusion that 
the plaintiffs must satisfy his olaim before 
they oan be allowed to sell property No. 2, 
which was mortgaged to defendant No. 9 
and whioh defendant No. 9 has purchased 
in execution of his mortgage decree. 

The plaintiffs appeal, and the substantial 
points that have been argued on their behalf 
are: — 

First, that, so far a9 defendants Nos. 1 and 
2 are oonoerned, the Court below had no 
power to make a new oontraot for the parties 
and reduce the rate of interest from thirty- 
six per cent., with quarterly rests to twelve 
per oent. seoondly, that, so far as defendant 
Nos. 3 to 8 are oonoerned, these defendants 
are not entitled to priority over them, and 
thirdly, that so far as defendant No. 9 is 
oonoerned, that defendant is not entitled to 
priority over them and that, in any event, if 
they have to satisfy the olaim of defendant 
No. 9, they are entitled to add that to their 
olaim against defendants Nos. 1 and 2. 

Defendants Nos. 1 and 2 have filed a cross- 
objection to the decree passed by the Court 
below, and the point that has been argued 
on their behalf at great length by Mr. Manuk 
is that the plaintiffs have not proved any 
legal necessity for the loan and that, therefore, 

the Court below should have dismissed the 

% 

suit altogether. 

Defendants Nos. 3 to 6 and 8 also object 
to the decree in so far as it has not awarded 
them costs against the plaintiffs. 

Lastly, defendant No. 9 objeots to the 
decree in so far as it has given an opportunity 
to the plaintiffs to redeem his mortgage. 

It will be convenient first to deal with the 
oross-objeotion filed on behalf of defendants 
Nos. 1 aind 2. The learned Subordinate 
Jadge has come to the conclusion that there 
was legal necessity for the loan. His finding 
on this issue is as follows:—“it ‘ appears that 
there was a criminal oase of rioting against 
the exeoatant and others and the oase lasted 

from 29th Jane 1903 to 14th December 1903, 
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The executant bad to borrow this money to 
defend himself. T consider that this was a 
debt for legal necessity.” The first point 
taken on behalf of defendants Nos. 1 and 
2 by Mr. Manuk, but not very stre¬ 
nuously pressed, is that a person is not en¬ 
titled to defend himself at the cost of the 
joint family property. I do not think that 
it is possible to lay down a rule which would 
apply to all oases, but I am of opinion that a 
member of a joint Mitaksbara family is on- 
titled to use the family funds for the purpose 
of repelling a false criminal oharge against 
him. It must be remembered that a member 
of a joint Mitakshara family has no separate 
funds of his own, and if it were the law that 
he is not entitled to defend himself against a 

false criminal oharge, it would be impossible 

for him to defend himself at all. In this 
ease, as a result of his defenoe, Harioharan 
was acquitted by the Criminal Court. I 
hold, therefore, that in this case Harioharan 
entitled to raise a loan for the purpose of 
defending himself. 

Mr. Manuk next oontends that there is 

no evidenoe that the loan was raised for 

the purpose of the oriminal case, and he 

relies, first, on the mortgage bond itself, 

seoondly, on the averment of legal necessity 

in the plaint, and thirdly, on the evidence in 
the case. 

So far as the bond is concerned, Mr. 
Manuk’s argument is that there is no 
reoital that the money was required for 
the oriminal case. The actual reoital in the 
bond is, At present I, the executant, 
badly require Rs. 1,000 more for impending 

ng expenses, etc.”, and 
the oritioism directed against this reoital 
18 that he does Dot say that he reqnires 
the money for meeting a oriminal oharge 
against him. In my view, legal neoessity 
moat in eaoh oase be established by evi- 
denoe, and it is not necessary that the 
bond should oontain a reoital of the legal 
neoessity. See Womesh Chunder Sircar % 
Digumburee Dossee (1). But in this oase 
there is a reoital of legal neoessity and, in 
my opinion, the reoital amply covers the legal 

neoessity sought to be proved. 

Mr. Manuk’s oritioism regarding the aver- 

mentin the plainti is equally unsubstantial. 
The translation of the fourth paragraph 


[1919 


(1) 3 W. R. 154. 


of the plaint is not quite aoourate. It should 
run as follows: That in this oapaoity as 
head and karta of the joint family, Hari¬ 
oharan Mahto borrowed from plaintiff No. 
1 and Babu Ghansayam Das Rs. 1,000 of the 
Emperor’s ooine, bearing interest at Rs. 3 
per cent, per mensem, under a registered 
bond, dated 16th July 1901, the basis of 
the suit, exeouted and delivered by him, 
for the necessary expenses of the joint 
family, and, taking the amount, he spent 
it in meeting the requirements of his 
joint family.” Mr. Manuk says that the 
averment should have been more precise and 
should have given him notice as to the exact 
neoessity for whioh the money was borrowed. 
Order VI, rule 2, of the Code lays down what 
every pleading shall oontain. “Every plead¬ 
ing shall contain, and oontain only, a state¬ 
ment in a oonoise form of the material facts, 
on whioh the party pleading relies for his 
olaim or defenoe as the oase may be, but not 
the evidenoe by whioh they are to be 
proved.” The “ material faot ” in this oase 
upon whioh the plaintiffs rely for their olaim 
is that the money was borrowed for the 
neoessary expenses of the joint family. 
That material faot is pleaded. The evidence 
of the legal neoessity is, of course, the 
oriminal oase against the karta of the 
family for whioh money was required. 

That is not pleaded; and Mr. Manuk’s 
oritioism is that the evidenoe in this oase 
should have been pleaded. I do not agree 
with this contention at all. If indeed the 
defendants were embarrassed by the form 
of the averment of legal neoessity in the 
plaint, it was open to them to apply for 
particulars under Order VI, rule 5, of the 
Code. That application was not made by 
them, and, in my view,they oannot be per¬ 
mitted now to argue that legal neoessity has 
not been pleaded in this oase with sufficient 
olearness. 

I dow oome to the actual evidenoe of 
legal neoessity. Exhibit 7 is the order- 
sheet of the oriminal oase, and it shows 
that a warrant was issued on, amongst 
others, Harioharan on the 19ch Juoe 1906 
and that Harioharan was aoquittel on 
the 9th Deoember 1903. The mortgage 
bond in suit was exeouted on the 16th 
July 1S03. The aooount book produced 
by the plaintiffs shows that Rs. 684 out 
of the money borrowed was actually*pa'd 
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in Court. There is, therefore, an inherent 
probability in the story set ap by the 
defendants, especially when it is remembered 
that Harioharan was always in need of 
money. Mr. Manuk has oritioally examined 
the evidence of the witnesses examined on 
behalf of the plaintiffs, and has invited 
us to rejeot their evidence. In order to 
test the evidenoe whioh has been adduced 
in this case, we are bound to take into 
consideration the undoubted faot that Hari- 
charan was always in need of money, as 
the several bonds admittedly executed by 
Harioharan and produced in this oase 
amply prove. Secondly, we are bound to 
take into consideration the faot that at 
that time a criminal ease was pending 

against Harioharan. Lastly, there is a 
dear admission by defendant No. 1 in 
Exhibits 5 and 6 that he is liable in 

respeot of the mortgage-bond exeouted by 
his father on the 16th July 1903. Having 
anxiously considered all the evidenoe in 
this oase, I am of opinion that the learned 
Subordinate Judge correctly decided this 
issue in favour of the plaintiffs. I would, 
therefore, dismiss the cross objection filed on 
behalf of defendants Nos. 1 and 2. 

I now come to the plaintiffs’ appeal. The 
first point taken on behalf of the appellants 
is that the learned Subordinate .ludge should 
not have rejected the plaintiffs’ claim for 
interest. The learned Subordinate Judge 
considered that the agreement to pay interest 
at 3 per cent, per month with quarterly 
rests was penal” and, being of opinion 
that he was at liberty to make a new 
contract between the parties, he allowed 
simple interest at one per cent per annum. 

I am of opinion that the view expressed 
by the learned Subordinate Judge oannot 
be supported at all. It will be noticed 
that the learned Subordinate Judge does 
not come to the conclusion that the lenders 
were in a position to dominate the will 
of Harioharan; in faot, it would not be 
open to him to consider a oase of undue 
influence since none was pleaded. When 
all the oases relating to moneylending 
transactions are examined, it will appear 
that the Court has relieved the debtor 
by reducing the rate of interest only when 
it has been satisfied that the lender was 
in a position to dominate the will of the 
borrower - and that the “bargain” was un¬ 


conscionable within the meaning of seotion 16 
of the Contract Aot. It is only the con¬ 
currence of these two elements that can 
justify the Court in granting relief to the 
borrower. One of the elements neoessary 
to bring the oase within seotion 16 of the 
Indian Contract Aot was not pleaded in 
this case, nor has it been found in favour 
of the defendants by the learned Subordi¬ 
nate Judge. In my view, therefore, it was not 
open to him to give relief to the defendants 
on the ground assigned by him. 

Mr. Manuk, however, contends that the 
matter is really concluded by the latest 
decision of the Judioial Committee in the 
case of Nawab Nazir Begam v. Rao Raghu • 
yiath (2). In that oase it was held 
by the Judioial Committee that it is 
incumbent on those who support a mortgage 
to show not only that there was necessity 
to burrow but that it was not unreason¬ 
able to borrow at a high rate of interest 
and, if it is not shown that there was 
necessity to borrow at that high rate of 
interest, that rate oannot stand. Air. Manuk 
argues that, assuming the plaintiffs have 
shown that there was necessity to borrow 
the money, they have not shown that there 
was any necessity to borrow the money 
at the rate of 3 per cent, per month with 
quarterly rests and that, therefore, he is 
entitled to ask the Court to reduce the 
rate of interest. 

In the oase cited by Mr. Manuk, the 
defendants by their written statement 
specifically denied that there was any 
necessity to borrow , the money at the 
rate of interest mentioned in the bond. 
This will appear from the judgment of the 
Allahabad High Court reported as Rao 
Raghunath Singh v. Nazir Begam (3). With 
reference to this issue, specifically raised 
by the defendants, the High Court said 
as follows: No evidenoe has been given 

on the point on behalf of the plaintiff, 
and it has not been shown, that Raonarain 
Singh could not raise a loan of Rs. 398 
at a lower rate of interest.” 

Mr. Manuk, however, argues that what¬ 
ever issue the defendants in that oase may 

(2) 50 lnd. Gas. 434; 23 O. W. N. 700: 36 M. L. J. 
521: 17 A. L I. 591; 21 Bom. L. R. 484; 26 M. L. T 
40; 30 C. L. J. 86; j( 1919) M. W. N. 408; 1 U. P. L R, 
(P. C.) 49.(P. C.). 

(3) 19 Iud Caa.,639. 
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have raised by their written statement, 
the Judicial Committee prooeeded on the 
ooument itself apart from any special 

w e ?, PU i-° rWard °" beba]f of the defendants. 
With this contention I do not agree. In 

the coarse of their judgment, the Judicial 

Committee said as follows: “in the written 

statement filed on behalf of the defendants 

one of the points taken was that the 

property mortgaged was anoestral property, 

and that there was no legal necessity to 

execute the dooument sued upon.” Stopping 

here for a moment, it is quite clear that 

the Judioial Committee did oonsider the 

written statement filed on behalf of the 

defendants. It coaid only be for the 

purpose of considering whether it was 

open to the defendants to argue that 

the moT 8 ( 688 necessity to borrow 

n Z l “i th V L at6 ° f intere8t mentioned 
in the bond. The Judicial Committee 

proceeded to say as follows: “in the view 

wbioh the High Court took of this plea a 

t7di& * th6ir LOrd8hip9 866 n ° rea3 °° 

to differ it made it open for the defendants 
to oontend that though the necessity for 
borrowing the principal sum was accepted, 
there was no necessity to borrow on the 
very onerous terms of this mortgage.” 

The question, therefore, arises, what is 
the plea of the defendants in this oase 
and is it open to them to argue on their 
written statement that there was no 
necessity to borrow money on the verv 

oner ter ms f ^ mortgage? ^ * 

sixth paragraph of the written statement 
defendant- No. 1 savs* ft*-’ •* 

mentioned in the bond in suit are wrong 
and baseless. This defendant’s father 


never took a shell from the plaintiffs for 

the requirements and the benefit of the 

family, nor was there any necessity for 

tW 1 a “ ° learly of opinion 

that in this paragraph the defendant is 

putting in issue the question whether there 

Waa necessity for the loan at all 

and not the question whether there was 

any necessity to raise the loan on such 

onerous terms. Any doubt that there 

might be, as to the preoise meaning of 

paragraph, 19 removed as soon as we 

oome to the tenth paragraph of the written 

statement; whioh oontains the defendant’s 

speoial plea as to interest. He objeots to 

the rate of interest mentioned in the bond 


as it is by way of penalty, and it is this 

plea whioh the learned Subordinate Judge 
has tried I am of opinion that, it is pot 
open to the defendants to argue on their 
written statement that, assuming there was 
legal necessity for the loan itself, there 
was no legal necessity for raising the loan 
on such onerous terms. The question of 
necessity is essentially a question of faot. 
i bat question was not raised by the 
defendants in their written statement. It 

Suhnrd- P i U ‘ T f °r ard before ‘he learned 

Subordinate Judge and was not considered 
by him I hold, therefore, that this 

SKir b "“* ~ 

If, however, the question is open to us 
for our consideration, I am of opinion that 
be subsequent consent of defendant Ho. 1 

as , to , vaJldat e ‘he transaction so 

to bind both defendants Nos. I and 2. 

1 have already referred to the oonsent of 

fnd eD « 8 h t N °; 88 ° 0ntained Ip Exhibits 5 
and 0 , but it is neoessary to deal with 

this matter a little more in detail. It 

appears that on the 19th Deoember 1903, 

Harioharan exeouted another mortgage bond 

in favour of the plaintiffs and that the 

plmntiffs instituted a suit against Hari- 

oharn and bis son, defendant No. 1, to 

en oroe that mortgage-bond against 

them. The sum olaimed in that 

sui was its. 12,771-9-6. Harioharan died 

soon after the institution of the suit, and 

his son, who is defendant No. 1 iq this 

8 ?'■’ settled the matter with the 

plaintiffs. The terms of settlement were 
as follows: the plaintiffs would give up 

Rs 3 596-9-6 and the costs of the suit! t“e 

1 defend ant would sell to the plaintiffs a 
property , 0 f the value . of Rj. 8,030 and 

P t 7 - i! D °* Sk t0 fche P J aintiff 3 R 3 . 1,175, for 
wJiioh time wag given to the defendant 

1 *isakh 1318.. This arrangement was 
embodied in a oonsent decree passed by the 
on ‘he 12th February 1911 (Ex- 
’bit 6 ), and was partly oarried out by 
‘ , execution of a sale-deed dated the lOSh 
February 1911 (Exhibit 51. 

. ^ oe oonsent decree upon whioh reliance 
is placed by Mr. Kulwant Sahay on behalf 
of the appellants provides as follows: “It 
is prayed that a decree may be awarded 
Jor Rs, 1,175 with interest thereon at 
1 per cent, per mensem till the date ot 
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realization. Besides the amount claimed, 
Rs. 1,000, as principal, and interest and 
compound interest due under the mortgage- 
bond, . dated 1Cth July 1903, exeouted 
_,by Harioharan Mahto is due from 
_ mq under the bond. Only Rs. 1,437, out 
of interest and compound interest entered 
_ , on the back of the bond, has been realized. 
-T.k® ,,bond is allowed to stand good as 
before, i, e. t the principal, interest and 
. compound interest will remain due from 
me. In the sale deed, t there is a passage 
4 upon which Mr. Kulwant Sahay relies and 
, which runs as follows: “Be it known that 
, the, bond, dated 16th July 1903, stands 
good as before, after^ payment of Rs. 1,C00 

*? aa principal besides interest and compound 
, . interest.” 

There is a <jlear admission of liability on 
the part of defendant No. 1 in respect not 
only of the principal sum oovered by the 
bond, of 16th July 1903 but in respect 
also of the interest and oompound interest, 
and, Mr. Kulwant Sahay strongly argues 
that the subsequent assent on the part of 
i defendant No. 1 validates the transaction 
so far as interest is concerned. Mr. Manuk 
contests this proposition of law and he 
relies upon the case of Kandasami Asari v. 
Somaskunta Hla Nidhi Ltd . (4) for the 

proposition that the mauager of a joint 
family is not in any sense the agent of 
the family t and that consequently no rati¬ 
fication ( of his act by the other members 
, of the oo parcenary is possible. His argu¬ 
ment is that an alienation by the karta 
of , fhe joint family without necessity i 3 
.void in its inception and that consequently 
no amount of ratification will validate that 
which is void from the beginning. 

It is, in my opinion, always dangerous to 
^employ technical terms of English Law 
, in dealing with oases under the Hindu Law. 
The question is not whether the karta of 

- • •• * t ^ # T 

a joint family is the agent of the family, 
but t what are his powers. He has undoubtd 
power to alienate joint family property for 
a justifying family necessity and the law will 
presume that there wa9 a justifying family 
necessity,, if the .other members, of the 
qo-parcenary have assented to the transaction. 

In my, opinion the subsequent “assent” of 


defendant No. 1 is not in any sense a ratffioa- 
tion of what was done by his father involving 
a discussion of Keighley, Maxsted Sr Co. v. 
Durant (5), but is presumptive proof of a 
justifying family necessity. It is, of course, 
open to defendant No. 1 to show that his 
consent was not a free consent, or that 
he did not give his consent with knowledge 
of actual faots, but, in the absence of such 
evidence, his assent is proof of a family 
necessity justifying the raising of the loan 
on suoh onerous terms. 

Defendant No. 1 was aware of the diffi¬ 
culty in his way created by Exhibits 4 
and 5, and, therefore, in the eleventh 
paragraph of his written statement he 
pleaded that he was only 16 years of age 
when his signature to the two documents 
was taken, and that his signature was in 
faot prooured by the deception practised 
on him by his uncle who acted in 
oollusion with the plaintiffs. As regards 
his plea of minority, this is obviously 
false, as he entered appearance in the 
previous litigation and never suggested 
that he was a miuor and could only be 
sued as suoh. As regards his plea of 
fraud, there is no evidence in support of it, 
except his own evidence whioh I am wholly 
UDable to aooept. 

Mr. Manuk, however, strongly relies upon 
certain admitted faots. He says that 
Harioharan died on the 19th January, and 
Exhibits 4 and 5 are dated the 10th and 
11th February respectively. The argument 
is that defendant No. 1, who, whether he 
was a minor or not, was undoubtedly of 
a tender age, was incapable so soon after 
his father’s death of transacting a business 
of this nature, and Mr. Manuk points out 
that his assent to the transaction of the 
16th July 1903 is wholly out of place in 
a transaction connected with a subsequent 
mortgage bond. The argument is not 
without force, but, having considered the 
evidence very carefully, I am unable to 
aooept it. It seems to me that it is quite 
possible that the plaintiffs made a concession 
to the defendant in order to prooure his 
assent to the earlier transaction, but, 
without speculating in the matter at all, 
it is snffiiient to say that a plea of undue 


(4) 6 Ind. Cas. 922; S5 M. 177; 7 M. L. T. 165; 20 
M. L, J. 371: (1910) M. W. N. 680. 


(5) (1901) A. C. 240; 70 L. J. K. IS. 662: 84 L. T. 
777; 17 T. L. ft. 527 . 
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influence mast be supported by evidence 
which has not been produced in this case. 
If it were necessary, therefore, to come to 
a conclusion on tbe question whether there 
was any necessity to raise tbe loan on 
such onerous terms, it would be sufficient 
to say that tbe subsequent assent of 
defendant No. 1 to tbe transaction is 
evidence of such necessity, which evidence 
has not been rebutted in any way by 
defendant No. 1. So far as defendant No 
2 is concerned, he was not in existence 
either on the date when the transaction 
took place or on the date when his father 
defendant No. ), assented to that transao-’ 
tion. Therefore, the question does not 
arise so far as he is concerned. 

I am of opinion, therefore, that the plaint¬ 
iffs are entitled to interest at 3 per 
cent, per mensem with quarterly rests from 
the date of the execution of the bond up 
to the date which we shall fix for pay- 
ment. They are also entitled to interest at 
6 per oent. per annum on the deoretal 
amount from the date fixed for payment 
up to the date of realization. 

The next question is whether the plaint- 
iffs are entitled to sell properties Nos 3 
and 4 mentioned in the mortgage bond free 
from the mortgage of defendants Nos. 3 to 
6 and 8 . These defendants are the heirs 
of one Chedami, who advanced Rq. g 000 
to Hariofaran on tbe 29th July [904 on 
tbe seourity of properties Nog. 3 and 4 
Their case is flat this money went to 
pay off Gbanshjem whose mortgage was 
dated tbe 12th January 1903. They 6a y 
that they are entitled to be abrogated 
to the feonrities held by Ghanehyam and 
that, therefore, eo far aa these properties 
are oonoerned, they are entitled to priority 
over tbe plaintiffs. 

There is no doubt that the intention of 
the parties was that the seourity oreated 
in favour of Ghansyam Das on the 12th 
January 1903 should be kept alive and 
not extinguished by the transaction of the 
29th July 1904. This is conceded by Mr 
Kulwant Sabay, bat he argues that subro-’ 
gallon could only be by redemption, and 
that in this ease the money found by 
Chedami Lai did not completely pay off 
Ghansyam Das and that consequently 
Chedami Lai was rot entitled to be sub- 
legated to the securities held by Ghansyam 


Das. This argument is based on the fol- 
lowing faots which are admitted. The 
money actually due to Ghansyam Das on 
the foot of the mortgage dated the 12 th 
• anoary 1903 was Rs. 9,430. Chedami 
Lai actually paid Rs. 7,830 to Gbanshyam 
Das towards the satisfaction of the mort- 
firage, and, for the balanoe due under the 
bond Harioharan exeouted a hundi in favour 
of Ghansyam Das. Mr. Kulwant Sahay’s 
argument is that at the time when Chedami 

n ao * nal,y P a, ’ d the money to Ghansayam 
Das, the mortgage security in favour of 

., ? D ^i ar ^ Da8 rema ined in force and 
that Chedami Lai cannot get the benefit of a 
pay ment subsequent^ made by Harioharan. 
with this argument I do not agree. The 
transaction is one and entire and whether 
the money found by Chedami was paid 
to Ghanshyam Das before the hundi was 
executed by Harioharan or not, the result 
of the transaction was that the debt due 
0 Ghansyam Das was completely wiped 
out. The bond was made over by Ghan- 
syam Das to Ohedami Lai and has been 
produced in the oase by defendants Nos. 3 

d j, and 8 ’ The oaPe re P° r ted as Summinatha 

fu 1 /• ^ Hshna J V er ( 6 ) is directly in point, 
l hold that the learned Subordinate Judge 

rig tly decided this issue in favour of defend¬ 
ants Nos. 3 to 6 and 8 . 

These defendants have filed a cross- 
objection on the question of costs. - Costs 
are entirely at tbe discretion of the Court, 
and I am unable to say that tbe learned 
Subordinate Judge has exercised his dis- 
oreticn unreasonably. I would dismiss 
the cross objection filed on behalf of 
defendants Nos. 3 to 6 and 8 . 

There only remains the question as be¬ 
tween the plaintiffs and defendant No. 9. 

The learned Subordinate Judge has 
allowed the plaintiffs to redeem the mort¬ 
gage in favour of defendant No. 9. Both 
parties are dissatisfied with this portion of 
the decree. The plaintiffs contend that 
they are entitled to priorityover defendant 
^ 0 . 9 and that, in aDy case, if t bey are 
compelled to redeem defendant No. 9, they 
are entitled to add what they have to pay 
to defendant No. 9 to their claim against 
defendants Nos. 1 and 2. It appears that 
the plaintiffs were parties to the suit in- 

(6. 29 Inrt. Cas 9P6; 98 M- P48; 28 M. L- J. 
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Btitnted bydefeDdaDt No. 9 against defend¬ 
ant No. 1. It was established in that 
litigation that so far as plaintiff No. 2 
is concerned, defendant No. 9’s seonrity was 
prior to that of the plaintiffs. Tbe plaint¬ 
iffs had an opportunity in that litigation 
to redeem defendant No. 9, but they did 
not avail themselves of that opportunity. 
The property was put up for sale and 
was purchased by defendant No. 9. It 
Beems to me that the plaintiffs have lost 
their right of redemption for ever and 
that the purchase made by defendant No. 
9 cannot now be disturbed. The plaintiffs’ 
contention on this point must accordingly 
be overruled and tbe oross-objeotion Bled 
by defendant No. 9 must be allowed. 

I would accordingly allow this appeal, 
set aside the decree passed by the learned 
Subordinate Judge and, in lieu thereof, 
pass the following decree. Let an ac¬ 
count be taken of what will be due to 
the plaintiffs under and by virtue of the 
mortgage dated tbe 16th July 1903 in 
the fourth paragraph of the plaint men¬ 
tioned and for their oosts in this Court 
and in the Court below six months from 
tbe date hereof; and it is ordered that 
upon the defendants Nos. 1 and 2 or either 
of them paying into Court what shall be 
found to be due to them on such account 
within six months from the date hereof, the 
plaintiffs do deliver up to defendants Nos. 

1 and 2 or to such person as they appoint 
all documents in their possession or power 
relating to the mortgaged properties and 
do, if so required, retransfer the properties 
to tbe defendants Nos. 1 and 2 free from 
the mortgage and from all encumbrances 
created by the plaintiffs or any pprsons 
claiming under them, but that in default 
of tbe defendants Nos. 1 and 2 or any of 
them paying the plaintiffs what shall be 
found due to them as aforesaid by the 
time aforesaid, tbe properties mortgaged 
to tbe plaintiffs and specified in the mort¬ 
gage bond, save and except property No. 2, 
namely, Chainpur, Sheikpur, Brohmpur being 
Touzi No, 28/5 or sufficient portion 
thereof be sold, but that tbe properties 
Nos. 3 and 4, namely, Mouza Xantiohak, 
Pargana Haveli Azimabad, being Touzi 
No. 151/1 and Mouza Sobolpur Chipura, 
Pergana Fulwari, being Touzi No. 251, be 
Bo]d. subjeot to the mortgage dated the 29th 


July 1904 in favour of Chedami Lai, and 
that the preoeeds of the sale (after defraying 
thereout the expenses of the sale) be 
paid into Court and applied in payment 
of what is due to the plaintiffs as afore- 
said together with subsequent interest at 
six per cent per annum and subsequent 
costs, and that the balanoe, if any, be paid 
to defendants Nos. 1 and 2. It is further 
ordered that defendant No. h do get his 
oosts of this appeal from the appellants. 

Coutts, J.—I agree. 

Appeal allowed. 


MADRAS HIGH COURT. 
Original Side Appeals Nos. 3l and 32 

of 1918. 

Maroh 13, 1919. 

Present: —Sir John Wallis, Kt., Chief Justioe. 
and Justioe Sir William Ayling Kt 
A. MADURAI CHETTY and another— 

Appellants 

versus 

T. BABU SAHEB and another— 

Respondents. 

Vendor and purchaser — Agreement to sell— Subse¬ 
quent discovery of defect in vendor’s title— Mortgage 

created by third tarty before date of agreement _ 

Enquiry, claim for, by purchaser before completing sale 
—Rescission by vender, legality of—Specific perform- 

a nee and enquiry into title, right of purchaser to _ 

Contract Act (IX of lb72J, ss. 3P, 64 —Specific Relief 
Act (I of \b!7), ss. 12, 18, 35. 

A purchaser, under a contract of sale, is entitled 
to a good and marketable title. If the title is 
found to be douotful, so as to require investigation 
ho cannot be compelled either to rescind tho 
contract or to accept without investigation, tho 
doubtful title. He may sue for specific performance 
of the contract and ask for an enquiry into tho 
title by the result of which ho will bo bound, [p. 974 
col. l.J 

E. entered into an agreement to soli her house to 
Oosman Sait & Co. for consideration, towards 
which the latter paid her Rs. 600 as earnest-money. 
One of the conditions was, that the sale was subject 
to good title and the advance was to bo refunded 
if the title was found not to bo in order. Before 
the date fixed for completion of the sale, tho pur- 
chasers discovered that the vendor’s grandson, in 
whoso favour the vendor had created an estate in 
remainder, had, prior to tho date of the agreement 
created mortgages on tho house. On tho vendor’s 
requiring tho purchasers to complete tho purohaso 
the latter replied that they deferred performance 
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pen,lino, an enquiry into the mortgages. There, 
upon the vendor rescinded the contract, "stating that 
the mortgagor had no title and offered to 
indemnify. Both parties brought suits, the pur. 
chasers for specific performance and the vendor for 
rescission of the contract: or 

Hldd ’ ( l> ,. that the vendor was not justified in 
rescinding the contract, or in calling on the pur. 

chasers to complete the contract within a stated time 

without further investigation; [p.974, col. 2.] 

( 2) that the purchasers were entitled to sue for 
specific performance and an enquiry with a view to 
clearing up the question of title, [p. 974 col 2 1 
Bindeshri Prasad v. laahant Jairarn A 

173; 9 A. 705 (P. C.) ; 5 Sar. P C T fil k t a n ' 
(N. 3.) 906, distinguished?*^ ' 61f 5 In<1 ' Doc ’ 

Appeals from the judgment of Mr 
Juet.oe Coutts Trotter in the exercise of 
the Ordinary Or.ginal Civil Juriediotion 

1917 he H ' 8h G ° Crt ’ ' D C ‘ TiI Suit No ' 16? of 


.[1919 


FACTS —Suite for speoifio performanoe of 

a contract for the eale of a house in pur- 
suance of wh.oh a eum of Rs. 250 was paid 
as earnest money. When it came to the 
question of completing the oontraot, the 
would-be purchaser wanted the would-be 
vendors to get the property freed from an 
alleged mortgage, which the latter declined 
to do saying that there was no snoh oharge 
at all and promising to indemnify in case 
the purchaser was caused loss thereby. The 
title-deeds had been given over to the would- 
be purchaser on the payment of the earnest 
money The questions were whether the 
would-be vendors were entitled to treat the 
contract as repudiated by the other so as to 
resist the suit for speoifio performanoe. 

1 i F ' i A 'VanQar, for the Appel- 

lants (would-be-vendors).—Where a con- 

tharnt ' 8 ** 'l* int ° aDd 0ne of the Pities 

thereto insists upon the performance of 
something not in the oontraot as a condition 
precedent to his performing his part of the 
oontraot when in fact no such thing or 
difficulty exists, snoh insistence entitles the 
other party to treat the contract as at an end 
and to resort to the remedies available to 
him on a breaoh of the oontraot. What the 
respondent requires is that I should 61e a 
suit for a declaration that a certain mort- 
gage which does not bind the house in 
question is not binding. In fact the mort- 
gagor who is a daughter’s son, has no manner 
of right or claim to the property and a mort. 
gage by him is the same as if there was 

™rtv tf 8 u! 8 ' ere ° r6 ' not eTen a proper 
party to the present suit, for he has no 


interest in the purohase-money, As to who 

a e proper parties to a fm gp J.[!° 

ZnZT.7; ( lT Ran ° aVVa - Subra- 

thiprf!” p SAn ' P ,T ad . y ■ Mahant (2) 

nnrf 7 l 00 ' d,8 ™i88ed a suit for speoifio 

performanoe because the plaintiff asked for 

hisTmn Jt T ^ a °° nditi0D preo0d0 °‘ to 
! P m * the OODtraot - Vanik Chandra 

"i° 7 (3) also ^ down the 

same rule. See also Dart’s Vendors and 
Purchasers, page 341. 

The respondent has not at any time 
expressed his willingness and readiness”o 
perform h,s part of the contract and not 
having done so within a reasonable time 
we t were entitled to put an end to ‘ft 

The Hon’ble the Advocate General (Mr. 3. 

entTwh ,or the Bespdbd. 

ents. What we have asked for i a - the 

oontraot plus something to which we 
may or may not be legally entitled. But 
that does not in any case amount to a 
repudiation of the oontraot. The appellants 
have obtained a release from the daughter’s 
son u .question. We asked that the release 
should be got registered. That is neither 
unreasonable) nor impraotioable. 

The danghter’s son is a necessary party, for 
he is apparently interested in the pnrohase- 
money and we onght to see that we get a 
title free from olond. The title of the appel- 
ants was not free from oload or there was 
no necessity for obtaining a release from 
their danghterg son. See also section^ 
e n ian Contract Act, I was under 
the circumstances entitled to refuse perform- 
anoe. See Creates v. Wilson (4) and Bennett 
v. Fowler (5). The declaration for which 
we contended is quite necessary and reason¬ 
able. See section IS of the Specific Relief 
Ao *i See also Turpin v. Chambers (6). 

Mr. E. Duraisicamy Aiyar, in reply.—The 
aoghter s son having no interest in the 


t ^ £L Ind - Ca8 - 429 -‘ 40 M - 365; 32 Jf. L. J. 576; 5 
L - 797; 2T M. L. T. 385 (F. B.). 

k r 2 1 7 ? 5 (P - C - ,: 14 L A - J 73; 5 Sar. P. C. J. 61; 

6 Ind Dec. (s. s) 906. * Y 

(3) 37 Ind. Cas 257; 24 C. L J. 90. 

(4) (18581 25 Beav. 290; 27 L. J. Ch. 546; 4 Jar. 

(tf. s ) 271; 5 W. R 482; 53 E- R. 647; 119 R. B. 4 20. 
p 2 Beay - 302 afc P 304; 45 E- B - n97 ; 50 

(6) (1861) 29 Beav. 104; SOL. J. Ch. 470: 7 Jar. 
(S. a.) 459; 9 W. R. 363;54 E. R. 5 66; 131 R. R 473. 
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onr title by oreat 
mg a mortgage over it. Bennett v. Fowler (5). 

JUDGMENT.— In this ease the pur* 
obasere sued for speoifio performance and the 
vendors for the rescission of the ooutraot. 
Both suits were deoided in favour of the 
purchasers, and the vendors appeal. The 
house in question stood in the name of 
Ellammal who, on 10th March 1916, exeout- 
ed in favour of her daughter’s son Bala¬ 
sundara Cbetti an unregistered document 
Exhibit I, reoiting that she had promised 
to give his mother the house as a dowry 
and that the mother had paid Rs. 2,000 and 
providing that he was to have the house 
after her (Ellammal’s) death. Then on 
17th November 1916 she and her husband 
Madurai Chetty oontraotod in Exhibit B 
to sell the house to Melu T. C. Muhamad 
Oosman Sait & Co., the contract taking 
the form of a receipt for Rs. 500 which 
contained the stipulation that “the sale 
is subject to good title, if the title is fouud 
not in order this earnest of Rs. 500 is to 
be refunded, aud they are to return the 
title-deeds.” 

On the 28th of December Ellammal got 
her grandson Balasundara Chetty to endorse 
on Exhibit I a release of all his rights under 
it, ‘In future my grandmother shall enjoy 
all rights in respeot of the said house as 
before. I. have no right whatever.” It appears 
from the oral evidence that the purchasers 
under Exhibit B had come to know of 
Exhibit I and that the vendors in con¬ 
sequence had paid Balasundara Chetty to 
execute this release. It was not register¬ 
ed, nor was Exhibit I registered. The 
purchasers’ subsequent letter Exhibit D 
shows that the purchasers in addition to 
the deposit of Rs. 500 made further pay¬ 
ments of Rs. 250 and Rs. 750, and we were 
told that these sums were utilised to 
induce Balasundara Chetty to endorse a 
release on Exhibit I. The purchasers 
then discovered that even before the date 
of Exhibit I Balasundara Chetty had exe¬ 
cuted a mortgage of the suit house, and 
this fact coupled with the recital of Ellam¬ 
mal in Exhibit I that his mother had 
paid Rs. 2,000 opened up a possibility of a 
oase being set up that the house had 
been purchased benami for his mother and 
pad descended to him. 


On 16th February 1917 the vendors’ 
Vakil in Exhibit C called upon the pur¬ 
chasers to oomplete within a week, in default 
of which their olients would forfeit the 
deposit and sue for the return of the title- 
deeds. The purchasers’ Vakil in Exhibit 
D, dated 21st February 1917, replied that 
the enoumbranoe certificate had disolosed 
the existence of the mortgage by Balasundara 
Chetty and an assignment of that mortgage, 
and that he had written to the mortgagor,* 
the mortgagee and his assign to let him 
know what their claims were to the pro¬ 
perty. He said the delay was due to the 
vendors’ not coming forward to set aside 

the mortgage, and refused to prooeed further 
until they did. 

To this the vendors’ Vakil replied in 
Exhibit E, dated 7th March 1917, that the 
mortgage was executed without authority 
and oould not affect the purchasers’ rights 
and that his olients were willing to give an 
indemnity. 

This was followed up by a letter from 
another Vakil on the vendors’ behalf saying 
that, since no reply had been received to 
their Vakils’ letter dated 21st February, the 
vendors cancelled the oontraot. The pur¬ 
chasers’ Vakil replied in Exhibit G, dated 
9th Maroh 1917, that the letter dated 2lst 
February 1917 bad not been received, aud 
that the purchasers were entitled to satis¬ 
factory assurances that the mortgages would 
not prejudice his olients and that they were 
entitled to discharge the mortgages out of 
the purchase money if the vendors did not 
set them aside. 

The vendors’ Vakil replied in Exhibit H, 
dated 13th Maroh 1917, that the purchasers 
were not entitled to this, and that his olients 
had direoted him to give notice cancelling 
the oontraot because the purchasers were 
insisting on their bringing an unnecessary 
suit against the grandson who was a pauper 
and oould not be made to pay costs. They 
gave the purchasers time until the 20th to 
pay the purohase-money and execute the sale- 
deed and stated that in the event of their 
failure to do so, the contract must be regard¬ 
ed as rescinded. 

The purchasers’ Vakil in Exhibit J, dated 
15th March 1917, replied that the purchasers 
were entitled to have time to make inquiries 
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into the enoumbrauoes created by Balasnn- 
dara Chetty and could not accept (he mere 
statements of the vendors and conclude the 

f0l l 0wed this »P by a letter 
Exb,b,t K dated 20th March 1917, enclosing 

a form of declaration which they required 

the vendors to sign before a Magistrate and 

repeated that the vendors were bound to see 

to the discharge of the mortgages. The 

declaration was one which Ellammal could 

not ruly make ow.ng to her having executed 

£f b,b, ‘ L The vendors’ Vakil repl.ed on 
2bth March 1917 that the contract was 
rescinded owing to the purchasers’ failure 
to complete the oontraot and their insistence 
on the discharge of the encumbrances and 
the declaration, and this is the rescission 

v D t’"!V 7 D T re,y - Ia their re p’y. 

Exhibit M, also dated 26oh March 1917 the 
purchasers’ Vakil again insisted on the ’con¬ 
tract being specific illy performed, the mort- 
gage discharged, and the declaration asked 
for given and intimated that they would sue 
tor speoiho performance of the oontraot 

fn my opinion they were entitled to do 

so. A purchaser is entitled to a good and a 

market n le title. If the title is found to be 

doubtful so as to require investigation he 
cannot be compelled either to resoind’the 

?h nt H a0t m°/ i t0 , a00ept withont investigation 

th i He may ’ U 13 weU 8e “led 

n England, sue for specific performance of 
the contract and ask for an enquiry into the 
title by the result of which he will be bound 

tn Pre86Dt ° ftee ’ be£ore th « agreement 

to sell, the property had been mortgaged by 

the vendors grandson and one of the vendors 

that T h bU 1 bad ° reated ev * den oe 
that it had been purchased in her name 

benami for her daughter, the mother of the 

mortgagor. Her conduct in executing 

hibit I shortly before entering into the 

agreement to sell has not been explained 

that b6 h ° ry by h6r bucband in the box 
that she signed Exhibit I to convert her 

grandson to a virtuous life is as unworthy 

of acceptance as his other story that hil 

unwillingness to oomplete the oontraot was 

due to his wife having fallen out of a 

Ex'hibft 6 ' 1 ateV6r j he motive8 ™‘b which 
Exhibit I was signed, it might have been 

used by the mortgagee and his assignee as 

tTetcuV £*£ ST' 

and the validity of fhft 


have been affected by his subsequent endorse, 
ment on Exhibit I renouncing his olaims, 
even if that endorsement had been registered 

as it was Dot. 

In these circumstances the vendors were 

not entitled to oall upon the parohasers to 
oomplete the oontraot within a stated time 
without further investigation and to rescind 
the oontraot for their failure to do so. 
Un the other hand, the purohasers were 
entitled to sue for speoifio performance and 
an inquiry into title. The evidenoe in this 
oase established the title to their satisfaction, 
and in these oironmstanoes they were en¬ 
titled to ask for the speoifio performance which 
the learned Judge has deoreed. Relianoe 
was placed on the deoision of the 
Fnvy Council in Bindeshri trasad v. 

Alahant Jairam ( 2 ), I Q that oase, 
however, the whole trouble arose because 
the purchaser who sued for speoifio per* 
formanoe had insisted, both before suit 
and in his plaint, on the insertion of a 
oovenant in the sale deed to which he 
was net entitled. In this oase the vendors 
were entitled to sue for specific 

performance with a view of clearing up 
the question of title, and the oase is, there- 
fore distinguishable. The learned Judge was 
right in his conclusion and the appeals are ' 
dismissed with costs. 

m. c. p. s 

Appeals dismissed. 


ALLAHABAD HIGH COURT. 
riRST Appeal fro* Order No. 73 of 1918. 

October 23, 1918. 

Present :—Mr. Justioe Piggott and 
Mr. Justioe Walsh. 

MAHADEO KORf—D efendant—Appellant 

versus 

SHEORAJ RAM TELI— Plaixtiff 

—Respondent. 

Stamp Act (ll of 189 0, 12, Sch. I, Arts. 1, 5 — 

anccllation 0 / adhesive stamp, hoio to be effected — 

7 e , nx ? raru ^ u, ' n °f agreement, what is — darkhat acknow¬ 
ledging debt and stipulating rate of interest payable, 
nature of—Stamp payable. 


-A. memorandum of the rate of interest to be 
payable in future, when appended to an aikaew- 
lodgment of a debt, over the signatare of the debtor, 
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for the express purpose of being used hereafter as 
evidence of an agreement to pay interest at the 
particular rate specified, must be regarded as a 
stipulation to pay interest withiu the meaning of 
the proviso to Article 5 of the First Schedule to the 
Stamp Act, so as to make the document a memo- 
random of an agreement within the meaning of 
Articlo 5 of the same Schedule, and a document, 
described as a sarkhat, which, in addition to acknow¬ 
ledging a debt, contains, over and above the said 
acknowledgment, a note of the rate of interest to bo 
payable hereafter on the debt thus acknowledged, 
is a document of the foregoing description. 

The question whether a particular adhesive 
stamp has or has not been cancelled in a sufficiently 
effectual manner, so that it cannot be used again, 
is one which must be considered with reference to 
the facts of each particular caso. Where a person 
writes his name close to a stamp on its left side, 
and continues tho lino which forms the upper 
portion of the writing in the Hindi character across 
the face of the stamp, and immediately against tho 
right hand edge thereof continues his writing by the 
insertion of words of formal acknowledgment, this 
is an effectual cancellation of the stamp within 
tho meaning of section 12 of the Stamp Act. 

Eirst appeal from an order of the District 
Judge, Ghazipur, dated tie lOch April 1918. 

I AC Tb.—The plaintiff brought a suit on 
the basis of a sarkhat to recover a sum of 
money from the defendant. The terms of 
the sarkhat were:—"Sri sarkh 2 t likh dya 
Sheoraj Rain 'Cell sakin kaithauiia wale ke 
Mahadeo Ram koin sakin kaithauiia wale we, 
ogay rupiya liya anken do sau rupiya biaj dar 
derh rupiya saikrah mahwari, Miti Baisakh 
Sudi Ekum Sambat 1971.” A stamp was 
fixed to ihe document on the top of the paper 
and the paper to the left of the stamp bore the 
signature of the defendant with the words 
bq kalum hhud ,” and the paper to the right 
of the stamp bore the words "sarkhat lixha 
so sahi” These words to the left and right 
of the stamp were joined together with a 
straight line drawn horizontally aoross the 
stamp. The defence raised the objection 
that inasmuoh as the stamp had not been 
cancelled in accordance with the require¬ 
ments of the law, the sarkhat was inadmis¬ 
sible in evidence The trial Court allowed 
the objection and dismissed the claim, holding 
that as the claim was based on the sarkhat , 
oral evidence could not be allowed. 

i . . 

The lower Appellate Court, however, 
look a different view of the sarkhat. The 
learned Judge held that it was an agreement 
tnd should have borne an eight-anna stamp, 
ind that it was admissible in evidence on 


payment by the plaintiff of the riquisite 
stamp and penalty, and remanded the case 
for trial on the merits. 

Mr. Kamalak nt Varma, for the Appellant. 
Mr. Lakshmi Narain , for the Respondent 

JUDGMENT. 

PiGGOTT, J.—The suit out of which this 
appeal arises was brought by the plaintiff 
for the reoovery of money lent with interest. 
As regards or.e poriionof theolaimthe plaint¬ 
iff did not profess to support it by docu¬ 
mentary evidence, ^t the hearing he offered 
to be bound by the defendant’s statement on 
oath. When thus examined, the defendant, 
although he had denied all liability in his 
written sta'ement, admitted having borrowed 
a sum of Rh. 125 on a certain date. The 
first Court accordingly pasted a decree for 
this sum, with interest by way of damages, 
and dismissed the rest of the olairn. In 
respeot of the portion of the olaim thus dis 
miesed, the plaintiff tendered in evidenoe a 
certain document described as a sarkhat. 
One of the matters in controversy which has 
not yet been tiied out is the date on which 
this document was exeouted, there being a 
disorepacoy between the year of execution as 
stated in the first part of the document and 
that stated in a later portion of the same. 
The defendant’s oase was that he had in fact 
incurred the liability referred to in this 
paper and had written his signature, and 
other words importing acknowledgment, upon 
the paper produced, but that this liability 
had been subsequently discharged by him. 
The learned Munsif, however, did not try out 
the oase on this basis. It is a little difficult 
to understand how he purported to deal with 
this doonment described as a sarkhat. He 
mu6t at one stage at least have treated the 
said paper as evidence in the oase, for he 
examined the defendant Mahadeo upon it 
and recorded his admission as to his signature 
and other words in the Hindi/ oharaoter 
appearing thereon. In the end, however, he 
came to the conclusion that the dooument 
was not admissible in evidenoe at all. He 
did this upon an objection taken by the 
defendant regarding the cancellation of the 
adhesive stamp uf one anna whioh appears on 
the faoe of the dooument. Referring to the 
provisions of section 12 of the Indian Stamp 
Aot (Nv>. II of 1899), he held that there 
had been no effective oanoellation of this 
stamp, and it followed as a consequence 
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that the doonment must be treated as notstamp- 
ed at all. The doonment itself might in its 

ofTh^rr^w a m6re ao ^°wledgment 
of the debt, within the meaning of those 

words as used ,n Article 1 of the First 

Sohednle to the Stamp Aot aforesaid. On 

this view the dooument was ohargeable with 

a stamp duty of one anna and, if the learned 

Munsif was right in treating it as virtually 
unstamped, this was a defeot whioh oould not 
be cured by the imposition of any penalty. 

Having thns rejeoted the doonment as in- 
admissible, the learned Munsif went on to 
hold that the olaim in respeot of the debt 
therein referred to was not proved, and upon 
this he dismissed this part of the olaim. 

He got nd of the defendant’s admission of 
liability by aooepting the defendant’s state- 
ment in its entirety, aooording to which the 
written acknowledgment had been given on 
the earlier of the two dates appearing on the 
face of the document, with the result that 
the suit on the date on whioh it was filed 
would have been barred by limitation. The 
learned District Judge in appeal has held 
that the dooument in question is not a mere 
acknowledgment of a debt. It i 8 that 
undoubtedly; but it contains, over and above 
the said acknowledgment, a note as to the 
rate of interest to be payable hereafter on the 
debt thus acknowledged. The learned Dis- 
triot Judge holds that this amounts to a 
stipulation to pay interest at the specified 
rate wUhin the meaning of the proviso to 
Artlo]e 1 of the First Schedule already 
referred to He holds, therefore, that the 

dooument, besides being an acknowledgment 

---1 A | _ 1L _ • « agreement 

within the meaning of Article 5 of the 

bohedule and is, therefore, liable to pay a 

stamp duty of eight annas. He has ordered 

the duty and penalty to be levied and the 

doonment to be admitted in evidence subject 

to payment of the same. In consequence 

of this order the learned District J Q d*e 

observes that there has been no real trial on 

the merits in respect of this part of the olaim 

the real question in issue being whether the 

f e , bfc , waa °o“traoted. or formally acknow- 

lodged by the defendant, on the earlier or 

on the later of the two dates appearing on 

the face of the disputed dooument. It is 

certainly open to argument whether, on this 

view of the case, the learned District J Q d* G 

would not have complied more strictly -with 
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h h v 9 r Pr ° V / 8i0D3 °f the C °de Of Civil Procedure 
of thTfi aD r n9 f ° r the ^termination 

of he f C .°- ' 8nd th0D fiDall i' disposing 

the appeal in accordance with the finding 

Which might be arrived at on the issue so 

remitted. The learned District Judge, how- 

ever has preferred to deal with the case on 

e b s tha h0 _ ag , fc ra]ata3 

hin d r f e 7® d to in the sarkhat, had 

been disposed of by the first Court upon a 

ord« m T ary P ? ,D ^’ an( ^ has passed an 
nf d th^ r ® ma “d under Order XLF, rule 2i, 
of the Code of Civil Prooednre. The appeal 

before ns is against this order of remand, 

and as no exception is taken in the memoran- 

.d f d u PP ! al t0 the P a rtionlar prooednre 
adopted by the District Judge, it does hot 

seem necessary for ns to raise any question 

are h twn° ,D fi' P °' nt3 argaed befor ® ™ 

nnn.r • ' wbetber ‘be document in 

falhnL° D 'd a T re aobn °wledgment of a debt, 

to theVd der c 8 1 ° f tbe Flrat Sohednle 
to the Indian Stamp Act, or is also a memo- 

efght Q ann Dag r m8Dtlliable t0 a ^ ° f 
eight annas under Article 5 of the same 

Schedule; secondly, whether or not the 

hasTe^n T P |° f n” 8 a ° na ° n tb ‘ 8 d °° nm8n ‘ 

has been effectoally cancelled within the 
meaning of section 12 of the same Act. On 
e first of these points a nnmber of anthori- 

a^o r ;:r e , to u may be marked 

at once that all aathorities anterior in date 
to the passing of Act Ho. II of 1899 require 

to Arl7°ri e / ed in ‘be light of the proviso 

addtd h 1 J ° f He F ‘ rSt Sobed “le which was 
added by the enactment aforesaid. I would 

also remark farther that, when all ie said 

addone ,’ f? b r eported decision most be 

Cron 7 7 WHb ref0renoe ‘o “a own 

1*7!" and the precise terms of the 

it p° a ar uDdar consideration by 

Of f n ~. u r ^, ere are decisions of at least 

Anf^Tr i ^° ar ^ 9 ’ 81000 the passing of 
f 0 1899, whioh lend a great deal 

uppor to the view taken by the learned 

n 9 ri i a dge. The oases are Laxumibai v. 
Crtnesh Raghunath (1) and Mulchand Lala 
v. Kashibullao Biswas (2). Kaoh of these 
eoiaions seems to turn npon the view that 
a memorandum of the rate of interest to be 

pa 7 a 9 i * atare » when appended to an 
o nowledgrcent of debt over the signature 


Ji? ?? JJ. 3 73 : 2 Bom. L. R. 1132. 
3o C. 111 . u c. W. N. 1120. 
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of the debtor, for the express purpose of 
being need hereafcer as evidence of ao 
agreement to pay interest at the partioul ic 
rate so specified, must be regarded as involv¬ 
ing a stipulation to pay interest within the 
meaning of the proviso to Article 1 of the 
Schedule, so as to make the document a 
memorandum of an agreement within the 
meaning of Artiole 5 of the same Schedule. 
If the matter oame before this Court 
absolutely as res Integra , I should feel no 
hesitation in expressing my own agreement 
with these decisions. There are, however, two 
oases of this Court upon whioh considerable 
stress has been laid on the other side. 
These are TJdit Upadhya v. Bhawani Din (3) 
and Dulmha Kunwar v. Mahadeo Prasad (4). 
The documents dealt with by the learned 
Judges of this Court in the seoond of these 
two oases were so differently worded from 
the one now before us that ic is doubtful how 
far the decision in that oa9e throws any light 
on the question under consideration. Toe 
case was a peculiar one and the learned 
Judges based their deoision upon a variety 
of circumstances, of whioh the question of 
the admissibility of the t .vo documents con¬ 
cerned was only one. The conclusion whioh 
they oame to, as a matter of fact, was tnat 
the documents in question were uot liable 
to stamp duty at all ; and in the present case, 
of course, if we found it possible to take the 
same view regarding the sirkhat now under 
consideration, the only result would be that 
we should affirm the order of remand. The 
earlier of the two Allahabad oases bears a 
closer resemblance to the one now before us. 
Taking the deoisiou as a whole, I think it 
may be said that the learned Judges regarded 
the question a9 one not free from ditfijulty, 
but had formed so strong an opinion in 
favour of the plaintiff’s case on the merits 
that they were most relaotant to oome to any 
deoision whioh would have the result of 
excluding from the consideration of ihe Court 
the document upon whioh the said plaintiff 
relied. Moreover, the contention raised 
before them on behalf of the defendants re¬ 
spondents was that the said document fell 
within the definition of a promissory note, 
and this was the contention whioh was 
repelled by the learned Judges in their 

(3/ 27 A. 8A; A. W. N. (1901) 169; 1 A. L. J. 483 

(4) 23 A. 436; A. W. N. (1903J.8J; 3 A. L. J. 242. 


decision. The question whether it amounted 
to a memorandum of an agreement, within 
the meaning of Artiole 5 of the Firot Schedule, 
does not seem to have been discussed or 
considered. It ha-* been pressed upon us on 
behalf of the appellant in this case that a 
praotioe has grown up in these provinces, 
perhaps in oonsequanoe of the two decisions 
above referred to, of appending a memo¬ 
randum as to the rate of interest payable 
to acknowledgments of liability signed by 
the debtor, and treating such documents as 
mere acknowledgments liable to no more than 
a stamp duty of one anna. There miy bo 
some force in this contention, and I feel 
that we ought to bo reluctant to disturb 
any settled praotioe whioh may have grown 
op under previous decisions of this Court. 
At tlie same time, as a mere question of law 
considered with reference to the wording 
of Artioles 1 and 5 of the Sohedale already 
referred to, I am bound to say that the 
document whioh we are now considering 
does, in my opinion, contain a stipulation to 
pay interest at the rate therein specified, 
within the meaning of the proviso to the first 
of these Artioles, and d >es amount to a memo¬ 
randum of an agreement to pay interest at 
the said rate within the meaning of the fifth 
Artiole. 

For myself, however, [ should prefer to 
base my deoision upon a clear tinJin.g that 
there has been an effective cancellation of 
the one anna adhesive stamp on this docu¬ 
ment within the meaning of section 12 of 
Act No. II of lc99. A similar question oame 
before a Bench of the Oudb Court of whioh 
I was a member ['dokammad Amir Mirza 
Beg v. Babu Kedar Nath (5) J. Mr. Lindsay and 
I concurred in holding that the stamp 
produoed before us, which had been can¬ 
celled by having three line3 drawn across 
it in different directions, eaoh of the said 
lines extending more or leas beyond the 
edges of the stamp on to the paper on 
whioh the document was written, had been 
cancelled in a sufficiently effectual manner 
to satisfy the provisions of section 12 of 
Act No. II of 18^9. We noticed at the 
time that there was a deoision of the 
Bombay High Court in a different sense, 
namely, a case reported as Virabhadrapa v. 
Bhunaji (.6). But we regarded the two 
, (5; 16 Ind. Cas. 202; 16 O C. 58. 

(Q) 28 B.,432|.6 Bom. L. it. 456 


62 
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oases as to some extent distinguishable, 
and as a matter of authority we preferred 
to follow a deoision* of the Chief Court of 
the Punjab to which reference is made in 
our reported judgment. The question 
whether a particular adhesive stamp has 
or has not been cancelled in a sufficiently 
effectual manner, so that it oannot be used 
again, is one which must obviously be 
considered with reference to the iaots of 
each particular case. In the case now 
before us the defendant-appellant has 
written his name close to the stamp on 
its left hand side. He has then continued 
the line whioh forms the upper portion 
of the writing in the Hindi character 
across the face of the stamp, and im¬ 
mediately against the right hand edge 
thereof has continued his writing by the 
insertion of words of formal acknowledg- 
ment. In all probability the only reason 
why he did not write across the fa.e of 
the stamp was that he regarded it as 
unluoky, or improper, to defaoe the Royal 
image by snoh writing. That he intended 

to effeot a de finite oanoellation of the stamp 
seems to me beyond question, and also that 
both parties at the time regaided the 
oanoellation as sufficient. It seems to me 
impossible to treat the, words of section 
12 of the Indian Stamp Aot as requiring 
such a degree of oanoellation as would 
make it physically impossible for any 
dishonest person to make hereafter a 
fraudulent use of the stamp label. It must 
be a matter of common knowledge that, 
even the system of cancellation presorioed 
under the orders of the Government tor Court- 
fee labels affixed to records and papers 
filed in the oourse of oivil litigation, nas 
been defeated by fraudulent practices entered 
into by collusion with members of tne 
record-room staff; yet it could not be sug¬ 
gested that the system of punobing pre¬ 
scribed by the Government orders tor 
such labels was not pnma facie an adequate 
oanoellation of the stamp wituin the mean¬ 
ing of the law. I. think a matter of tms 
sort should be dealt with in a fair and 
equitable spirit and with a presumption in 
favour of honest dealing rather than of a 
deliberate intention to lay the basis for a 
subsequent f raud on_tho revenue. In my 

*3ee Piran Ditta v. Mangul SinahT^OH~p~R^u)H 
207 P. W. R. 1908.— Ed. ' ; 


opinion the stamp on the document now 
before us has been sufficiently cancelled 
within the meaning of the law, and the 
question upon which the two Courts below 
have differed does not striotly arise for 
determination. Under the oiroumstanoes 
of the oase, no objection having been 
taken by the plaintiff, and the order of 
the Distriot Judge having presumably 
been complied with so lar as the plain¬ 
tiff is concerned, I think the properoourse 
for us is simply to dismiss this appeal, 
and 1 would do so aooordingly with costs. 

Walsh, J.—I entirely agree. As the 
matter has been so fully discussed, 1 
propose to add a word or two on both 
points. In my opinion this document is 
piaiuiy a memorandum of agreement 
within the terms of Article o of the tiouedole 

to the Stamp Aot, aud any ocher view 

• 

is almost unarguable. It is true that it 
contains an aokuowltdgment of liability for 
a (ltbnite sum but it also contains a term 
to pay interest thereon, involving luiuie 
liability. 1 agrte with the view taken in 
the oases of Jaulchund Lata v. AashibulluV 
Biswas ana EnatuUati bilious v. (Jujuruaui 
Biswas (7), eaon ot which bears a similarity 
to this case. Without venturing to aiffer 
from the view taken in Ua.it UpadUga V. 
BUawani Din (3j, 1 note that tne Chief 

Justioe in tnat oaae described the document 

• 

in the following language: To us it 

appears to be nothing more than a mere 
memorandum or note drawn up between 
the parties as to a transaction whion had 
just been settled between tnein." That 

is a ueodipiiou ot a memor»nuuui of 
agreement ana would have Drought the 
document wuniu mcioie 5 if tne point 
had neeu taaen. 1 agree with my Drotner 
that it wouia appear from the report in 
Uuit Upuanjju v. DUutcant Dm \<S) tnat the 
Point was not present to the Chief uslioe 8 
mind. On the otner point 1 agree entirely 
witn my orotuer i'lggoit’s judgment in 
Ouuh oujbs, Aiohamrnaa Amir jairea Dtg V. 
Babu heaar Aut/i {o). An that a Uourt 
has to louk at, in my judgment, uDder 
section i2 is whether the aunesive stamp 
has been in any effectual manner cancelled 
so that it oannot De used again. 1 think 
tnat means so tnat it oannot lawluiiy or 

conscientiously be used again. Aly brotner 
(7> 11 <J. w. N. 1122. 
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has pointed oat. in a passage which I 
cannot do better than quote: ‘ It is difficult 
to see how any one without destroying an 
adhesive stamp altogether can so oanoel 
it as to make it absolutely impossible for 
an expert forger to remove the mark and 
make use of it elsewhere.” It is not 
everybody who oan write with success 
upon a recently affixed adhesive stamp. 
A stamp may be almost entirely defaoed 
by accidentally upsetting ink all over it. 
That would not be a cancellation. On the 
other hand a line deliberately drawn 
through it with the objeot of oanoellingit 
is, in my opinion, as effectual a cancellation 
as writing part of a signature or of a 
date upon it. It is the method adopted 
by some Banks for cancelling the name on 
a oheque whioh has been paid. In this 
oase the writer chose to sign his Dame 
on one side of the stamp, to add oertain 
requisite particulars on the other side of 
the stamp and to unite the two pieces of 
writing by a continuous line drawn across 
the stamp 1 think that was an effectual 
cancellation and I agree with the Oudh 
oase that whether the requirement of the 
law as to the cancellation cf the stamp 
has or has not been sufficiently met is 
a question to be determined upon exa¬ 
mination of the dooument in each parti¬ 
cular oase. The result in this oase i9 that 
the plaintiff must treat this dooument as 
covered by Article 5 and pay the additional 
duty. 

By the Court.— We dismiss this appeal 
with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 
Original Side Appeal No. 2 of 1919. 

July 31, 1919. 

Present: — Sir Abdur Rahim, Kt., 
Officiating Chief Justice, and 
Mr. Justioe Moore. 

BRIJI KESSOOR LAUL and another 
— Petitioners—Appellants 

versus 

The OFFICIAL ASSIGNEE of MADRAS— 

Counter-Petitioner—Respondent. 
Presidency lownt Insolvency Act ( III of 1909^, 


e • 21 —“Payment in full,” meaning of — Discharge oj 
debts, whether payment—Annulment of adjudication. 

The payment by an insolvent to his creditors of 
four annas in the rupee and obtaining a full dis¬ 
charge of their debts is not a“payment in full” within 
the meaning of section 21 of the Presidency Towns 
Insolvency Act, and such payment is not sufficient 
in law to entitle him to an order annulling the order 
of adjudication. 

Appeal from the order of Mr. Justioe 
Coutts Trotter,dated the 26th November 1918, 
in the exercise of the Ordinary Original Civil 
Insolvency Jurisdiction of the High Court in 
Insolvency Petition No. 235 of 1917. 

Mr K. Ramanath Shenai (with him Mr. 
0. \ igayaragavalu Naidu), for the Appellants. 

The Official Assignee, for the Respondent. 

JUDGMENT. — The insolvsnt arranged 
with his creditors by paying them four annas 
in the rupee that they should give him a 
reoeipt in full discharge of their debts. It 
has been ruled both in England and India 
that suoh a payment is not “payment in 
full” within the meaning of section 21 of the 
Presidency Towns Insolvency Act correspond¬ 
ing to seotion 35 of the English Bank¬ 
ruptcy Aot see Subrati Jan Mahomed, In re 

(1), Shivlal Rathi, In re (2), Flatau, In re. 
Official Receiver , Ex parte (3), Izod % In re. 
Official Receiver, Ex parte (4), Hester , In re, 
Hester, Ex parte (5) and Keet, In re, Official 
Receiver, Ex parte (6)]. This cannot be said to 
be a oase in whioh the debtor ought not to have 
been adjudged insolvent, for the adjudica¬ 
tion was made on his own application and 
clearly he was • unable to pay his debts. 
But then it is urged that we must treat 
it as a composition under seotion 28 and 
pa^s an order annulling the adjudication 
under seotion 30. Clearly, however, it is 
not a oase of composition within the mean¬ 
ing of the Aot. There was no ptoposal, 
so far as we oan gather, from the materials 
plaoed before us, for a composition to be 
submitted to the Court and we do not 
find that the Court, proceeding as direoted 
by sections 28 and 29, approved of any suoh 

proposal. It is only when the Court has 

(1) 20 lad. Cas. 859; 15 Bom. L. R. 748; 38 B. 200. 

(2) 40 Ind. Cas. 207; 19 Bom. L. R. 365. 

(3) (1893) 2 Q. B. 219; 62 L. J. (j. B. 569; 4 R. 414; 
6S L. T. 740; 41 W. R. 629; 10 Morrell 151. 

(4) (1898) 1 Q. B. 241; 67 L. J. Q. B. Ill; 77 L. T. 
640; 46 W. R. 304; 4 Manson 343; 14 T. L R. 115. 

(5) (1689; 22 Q. B. D. 632; 60 L. T. 043; 6 Morrell 

85. 

(6) (19051 2 K. B. 660; 74 L. J. K. B. 694; 93 L. T. 
269; 64 W. R. 20; 12 Manson 236; 21 T, U &. 016, 
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approved of a proposal for composition 
properly submitted to it that it may annul 
the adjudication. Then it is said that we 
have a sort of (general discretion to annul an 
order of adjudication if we are satisfied 
that the oonduot of insolvent has not been 
in any way fraudulent or dishonest. Bnt 
even supposing there was such a general 
discretion, on which question we have not 
been referred to any decision, the Court 
had no opportunity of examining the insolvent 
in this connection so as to form a proper 
conclusion as to his oonduot. The petitioner 
seems to have misconceived his remedy, for 
he proceeded to present an application for 
withdrawal of the petition, and he also 
seems to have been under the impression 
that it was enough for his purpose if he 
could get his creditors to give him a discharge 
for their debts. That is not sufficient in 
law, as has been pointed out in all the oases 
referred to. 

We must, therefore, dismiss the insolvent’s 
appeal. It will be open to him to make a proper 
application before the Insolvency Court. 

The Official Assignee will be entitled to 
the costs of the appeal out of the estate. 

M.C.P. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 269 of 1912 
wiTd Role No. 3999 of 1912. 

May ! 5, 19l3. 

Present :—Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Bsaohoroft. 
DWARKA NATH DAS— Petitioner— 

Appellant 

versus 

KANGALI CHARAN SAHU— Opposite 

Party—Respondent. 

Bengal Tenancy Act ( VIII B C. of IS85J, s. 171— 
Civil Procedure Code (Act V of 190^, s. 47 — Brecu - 
tion oj rent decree—Question between mortgagees, 
decision of—Appeal, whether lies—Procedure, summary, 
applicability of. 

Where in execution of a decree against a tenant 
for arrears of rent the Court decides a controversy 
between a ueufruotuary mortgagee and a simple 


mortgagee as to their respective rights under their 
mortgages, the decision of theConrt is not appealable, 
as the questions in controversy are not questions 
relating to the execution, satisfaction or discharge 
of the decree and do not arise between the parties 
to the suit or their representatives-in-interest within 
the meaning of section 47 of the Civil Procedure 
Code, nor aro the matters in difference between the 
mortgagees such as ought to be summarily deter- 
miued in a proceeding under section i 71 of the 
Bengal Tenancy Act. [p. 981, cols. 1 & 2 ] 

Appeal against an order of the Subordinate 
Judge, Midnapore, dated the 10th February 
1912, confirming that of the Munsif, Contai, 
dated the 4th September 1911. 

Babus Biraj Mohan Majumdar and Hari 
Bhusan Mooker:ee, for the Appellant. 

Babn Be joy Kumar Bhaltacharjee (for Babu 
Khirode Narain Bhuia), for the Respondent. 

JUDGMENT, — We are invited in this 
Rule to set aside an order made by the 
Court of first instance under sub-section 
(1) (c) of seotioD 171 of the Bengal Tenaooy 
Act. The oiroumstanoes under which the 
order has been made are not disputed. 
The Maharaja of Burdwan obtained a 
deoree for arrears of reDt against one of 
his tenants. In execution of this deoree 
the holding was advertised for sale. It 
appears that the tenant had executed a 
simple mortgage cf the holding on the 27th 
May 1900 and a usufructuary mortgage 
on the 9th July 1103. On the 17th 
January 1911, the simple mortgagee made 
an application under sob section (3) of 
section 170 for leave to deposit the judg¬ 
ment-debt on the allegation that he had, 
in the holding advertised for sale, an in¬ 
terest voidable on the sale. This applica¬ 
tion was granted without notice to the 
decree-holder or the judgment debtor. On 
the 11th April DJI, the simple mortgagee 
who had made the deposit, applied to the 
Court to he put in possession of the hold¬ 
ing as first mortgagee thereof under section 
17i, sub-section (1) (c). Notices were there¬ 
upon issued to the persons interested in 
the holding. On the 17th May 1911, the 
judgment debtor appeared and objected to 
the grant of the application. He stated 
that the simple mortgage bad beeD satis¬ 
fied, that the mortgagee had no subsist¬ 
ing interest such as would entitle him 
to make an application under sub-section 
3 of section 170, and that, in reality, the 
money deposited by the mortgagee was 
his own mooey, which he bad entrusted 
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to the mortgagee tc be pub into Ooart on 
his behalf. Hi added that his usnfruotuary 
mortgagee and not h9 himself was in posses¬ 
sion of the helling. Oi ths same day, 
the usufructuary mortgagee also appeared 
in Court and resisted the application of the 
simple mortgagee on the same grounds as 
urged by the judgment-debtor. The Ceurt 
thereupon took evidenee and came to the 
oonolusion that the usufructuary mortgage 
had not been aoted upon and that the judg¬ 
ment-debtor was still in possession. The 
Court consequently directed the simple 
mortgagee to be placed in possession. The 
usufruotuarj mortgagee appealed to the 
Subordinate Judge, who held that the 
appeal was incompetent, beoause the ques¬ 
tions in controversy between the two mort¬ 
gagees did not fall within the scope of 
seotion 47 of the Code of Civil Procedure 
of 1908. The Subordinate Judge, however, 
proceeded to express an opinion on the 
merits of the case, namely, that the usu¬ 
fructuary mortgage was not collusive and 
that the usufructuary mortgagee was in 
possession of the holding. We are now 
invited by the usufructuary mortgagee to 
set aside the order of the Court of Brat 
instance, on the ground that the Court 
had no jurisdiction under sub-section (1) 
(o) of seotion 171 to make an order for 
delivery of possession as against a 
stranger to the proceeding. The order of the 
Subordinate Judge has also been assailed 
on the ground that the appeal before 
him was competent, and, on the facts 
found, should have been allowed. 

In so far as the competency of the 
appeal before the Subordinate Judge is 
concerned, we are of opinion that the view 
taken by him is unquestionably sound. The 
questions in controversy between the mort¬ 
gagees are not questions relating to the 
execution, satisfaction or discharge of the 
decree, nor do they arise between the par¬ 
ties to the suit or their representatives-in- 
interest. Consequently the appeal to the 
Subordinate Judge was incompetent and the 
appeal preferred to this Court is equally 
open to the same objection. 

In so far as the propriety of the order 
of the Court of the first instance is concern¬ 
ed, we are of opinion that the case falls 
within the principle laid down in the Qase 


of Rm train Rnith v. L il D is Ryutk (1) 

It was p linted out in that case that there 
is a noticeable difference between the ex¬ 
pressions used by the Legislature in sub- 
seition (e) of section 170 of the Bengal 
Tenamy Act and clause (O of section 13 
of Regulation VIII of 1819, which deals 
with similar matters. Under the Putni 
Regulation, the person who makes the 
deposit to avert the intended sale not only 
obtains the position of a mortgagee bat 
is also entitled, on applying for the same, 
to obtain immediate possession of the tenure 
of the defaulter. On the other hand, sub¬ 
section (l) (c) of seotion 171 of the Bengal 
Tenanoy Act does not explicitly state that 
the depositor ie entitled to be placed in 
possession of the holding upon an application 
made to the Court. It is not necessary 
for us to determine on the present oooasion 
whether, even as betweea the depositor 
and the judgment-debtor, this clause may 
not be oonstrued as embodying merely a 
statement of the rights of the parties and 
not prescribing aho the procedure for en¬ 
forcement of those rights. It is plain that 
in so far as two strangers to the proceeding 
are concerned, it oould never have been in¬ 
tended that the matters in difference between 
them should be summarily determined in 
a proceeding under section 171. 

The resalt is that the appeal presented 
to this Court is dismissed, but the Rule 
is made absolute and the order of the 
Coart below is discharged as against the 
petitioner, the u9ufrnotuary mortgagee. The 
order of the lower Court, in so far as it 
makes the petitioner liable for costs, ie also 
discharged. There will be no order for 
costs either in the appeal or in the Rule. 

Appeal dismissed-, Rule made abiolute. 

(1) 6C.L.J. 595; 12 C. W. N. 55. 
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PATNA HIGH COURT. 

Second Civil Appeal No. 488 ok 1918. 

July 18, 1919. 

Present :—Vr. Justice Das. 
PAHALAD SINGH—Defendant No. 2— 

Appfli ant 

versus 

SAJIWAN RAI and others—Plaintiffs and 
PHUL LAL—Dfffnpant—Resfont Ef t-l 

Bengal Tenancy Act (Till B. C. of 1885J, .s. 17 ? — 
Civil Procedure Code (Act I’ of 1008,), x. 151— Execu¬ 
tion of rent decree Sale—Deposit of decretal amount 
within 30 days-Failure of Court to set aside sale 
— Suit to set aside sale , maintainability of- —C-part , 
duty of—Inherent power , exercise of. 

In execution of a rent decree certain property was 
sold and was purchased by P., who was not a party 
to the suit. Within ?0 days of the sale the judg¬ 
ment-debtor deposited the decretal money with the 
usual penalty and talbana for notices, under section 
174, Bengal Tenancy Act, and asked that the sale 
be set aside. Notices were not served and as the 
judgment-debtor took no further steps, the Court 
confirmed the sale. The judgment-debtor then 
brought the present suit to set aside the sale and 
to obtain possession. The Appellate Court held 
that the suit was not maintainable, but that com¬ 
plete relief could be given under section 151 of tlie 
Civil Procedure Code by treating the suit os an 
application under that section The auction-purchaser 
appealed: 

Held, IP that the suit was maintainable and the 
plaintiff was entitled to tlie relief he claimed, but 
that section 151 of the Code did not apply ns an 
application under that section could only be made 
in a pending suit and as the Court had held that a 
suit did not lie there was no suit pending; [p. 982, 
col. 2.] 

(2) that section 174 of the Bengal Tenancy Act 
did not make it necessary for any notice to be 
served on the persons affected by an application 
under that section, and on the conditions- imposed 
by the section being complied with, it was obligatory 
on the Court to 6et aside the sale. [p. ££■?, col 1; 
p. 984, col. I.] 

Appeal from a deoisicn of the Subordinate 
Judge of Saran. 

Messrs. S. C. Mitter and 6'. K. Mitler, for 
the Appellant. 

Mr. Earn Pershad, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit brought by the respondent for 
setting aside the sale held on 7th January 
1913. It appears that a rent decree was 
obtained against the respondent and in 
execution of that rent decree the property, 
namely, Khasra Plots Nos. 121 to 127] 
were purchased by the appellant who, it 
will be useful to remember, is not ’ the 
decree-holder. Within 30 days from the 
date of sale, the p’aintiffs against whom 


the rent deoree was papped depopifed the 
deoretal amount with the usual penalty 
and talbana for notioes under section 174 
of tb6 Bengal Tenancy Act, and they apked 
in terras of that section that the sale may 
be set aside. 

It has been fonnd by the lower Appellate 
Court that the plaintiffs did deposit the 
deoretal amount with the usual penalty. 
Notices, however, were not served, and as 
the plaintiffs took no further steps in the 
matter, the learned Munsif confirmed the 
sale. I have gone through the erdfr- 
sheet of the execution case and I do not 
find that the learned MuDsif refused the 
application of the plaintiffs for petting 
aside the sale under section 174 of the 
Bengal Tenancy Aot, but he does say 
this: 'No steps taken by the judgment- 
debtor for service of notice on the auction- 
purobaper. The sale is, therefore, confirmed 
and the case is dismissed on full satisfaction.” 

The plaintiff has accordingly brought 
this suit for determination of his title to 
Khasra Plots Nos. 121 to 127, for setting 
aside the sale in execution of the rent 
dporee obtained against him and for posses¬ 
sion of the property. 

The lower Appellate Court was of opinion 
that no suit was maintainable for obtaining 
the reliefs which the plaintiffs did olaim 
in their suit, but it thought that the suit 
could be treated as an application nnder 
section 151 of the Civil Procedure Code 
and oomplete relief could be given to the 
plaintiffs under section 151 of tie Code. 
This is erroneous. An application can only 
be made in a pending puit, and if the 
lower Appellate Court was of opinion that 
the suit did not lie, it is clear that an 
application could not be made in such a suit. 
But J am of opinion that a suit is main¬ 
tainable and that the plaintiffs are entitled 
to the reliefs claimed by them. 

The question which has been argued 
before me at great length is this: Were 
the auotion-purohasers entitled to any 
notice of the deposit made under section 174 
of the Bengal Tenancy Act? If they were 
not entitled to such a notice, then the 
Court had no option bat to set aside the 
sale and further the Court had no power 
at all to confirm the sale, seeing that all 
the conditions laid down by section 174 
pf the Bengal Tenancy Act had beep 
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satisfied. The learned Vakil on behalf of 
the appellant urges that section 174 of 
the Bengal Tenancy Act mu^t be read 
along with Order XXI, rule 92, of the 
Code of Civil Procedure and when so 
read, it isolear that an order cannot be 
made under section 174 of the Bengal 
Tenancy Act unless notice of the application 
has been given to all persons affeoted by suoh 
an application. 

The question is one of importance and I 
desire to deal with this matter as fully as 
I am able to do. 

Section 174 of the Bengal Tenancy Act 
provides that “Where a tenure or holding 
is sold for an arrear of rent due thereon, 
then, at any time within thirty days from 
the date of sale, the judgment-debtor may 
apply to have the sale set aside, on his 
depositing in Court, for payment to the 
decree-holder, the amount recoverable under 
the decree with oosts, and, for payment 
to the purchaser, a sum equal to five per 
centum of the purchase-money,” and then 
the seotion proceeds to say that If suoh 
deposit is made within the thirty days, 
the Court shall pass an order setting aside 
the sale, and the provisions of seotion S' 5 
(Order XXI, rule 93) of the Code of Civil 
Procedure shall apply in the oase of a sale 
bo set aside.” 

It will be noticed that there is no 
provision at all in seotion 174 for any 
notice to be served on the persons affeoted 
by an application under seotion 174 of 
the Bengal Tenancy Aof, and I am not 
prepared to bold in the face of the clear 
and precise language employed in section 17 
of the Bengal Tenanoy Act that such a 
notice is necessary. The learned Vakil on 
behalf of the appellant has referred me 
first of all to two oases, Janardhan Ganguli 
v. Kali Krista Thahur (1) and Bungshidhar 
Haidar v. Kedar Nath Mondal (2). The 
case of Janardhan Qanguli v. Kali Kristo 
Thakur (l) was a oase where the application 
to set aside the sale was made expressly 
under section 310A of the Code of Civi 
Procedure and was made by a person not 
the judgment debtor, and the whole con¬ 
troversy in that oase was whether an 
application under section 310A at al ay, 

(1) 23 C. 393; 12 Ind. Dec. (n. a.) 261. 

(2) 1 C. W. N. 114. 


because it was contended that in a oase 
between landlord and tenant the only 
application that could be made to set 

aside the sale would be under seotion 174 
of the Bengal Tenanoy Aot and as the 
applicant was not the judgment debtor, 
therefore there was no remedy at all. 

The Court after a full discussion on the 

subjeot oime to the conclusion that there 
was nothing to indioate that eeotion 310A 
was intended not to apply to sales in 
execution of rent deorees. i do not 
read this oase as laying down that the 
proviso laid down in Order XXI, rule 92, 
of the Code of Civil Procedure must be 
read as a part of section 174 of the 

Bengal Tenanoy Aot. 

The next oase relied upon is the oase of 
Bungshidhar Haidar v. Kedar Nath Mondal 
('). In that oase one N obtained a decree 
against R for arrears of rent. On tlie 
13th February 1895 the holding was sold 
in execution of the rent decree and was 
purchased by K. On the 13th March 
1895, one B, who, it will be noticed, was 
not the judgment-debtor, applied to have 
the sale set aside under seotion 310A, 
alleging that he had acquired an interest 
in ttie property sold many years before 
the rent deoree. No notice was served 
on the persons affeoted by that application. 
It was held that the provisions of seotion 310A 
may be applicable to sales of tenures held 
under the provisions of the Tenanoy Aot 
and that persons other than the juJgraent- 
debtor, whose immoveable property has been 
sold, may apply under that seotion to have 
the sale set aside on complying with the 
conditions prescribed by the section. This 
oase is no authority for the proposition 
that if the application was made under 
seotion 174 of the Bengal Tenanoy Aot it 
would be neoessary to serve notice on 
persons affeoted by suoh an application. 

In my opinion the oases relied upon 
by the learned Vakil on behalf of the 
appellant do not establish that the proviso 
to rule 9Z applies to seotion 174 of the 
Bengal Tenanoy Aot and I am not prepared 
to hold that the proviso does apply. Bat 
it has been argued by the learned Vakil 
that at any rate seotion 143 of the Bengal 
Tenanoy Aot provides in express terms 
that subjeot to any rules made by the 
Court and subjeot also to the other provisions 

• t 
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of the Bengal Tenancy Act, the Code of Civil 
PrncedDre shall apply to all sooh suits. 

The argument ia that if there is nothing 
in the Bengal Tenancy Act, which is the 
incorporate g Act, tn show that any particular 
provision of the Civil Procedure Cede does 
not apply to the Bengal Tenancy Aot, then 
that particular provision of the Civil Proce¬ 
dure Cede must apply to the Bengal Tenancy 
Aot by incorporation. I quite agree that if 
the Bengal Tenancy Aot dees not lay down 
any procedure for any particular matter, 
and if there is a complete procedure for 
that matter in the Civil Procedure Code, 
then, unless there is something to the 
oontrary in the Bengal Tenancy Act, the 
procedure laid down in the Civil Procedure 
Code must apply to that particular matter. 
But there is neither principle nor authority 
for the proposition that where there is a 
prooedure for that particular matter in 
the Bengal Tenancy Act itself, still it is 
necessary to go to the Code because the 
Code requires something more to be done than 
is necessary under th6 Tenancy Aot. “if the 
incorporating Aot”, said Lord Westbury in 
St. Sepulchre (.Vicar Sr Church-Warders of), In 
re (3),* ‘gives itself a oompleterule on the sub¬ 
ject,the expression of that rule will undoubted¬ 
ly amount to an exception of the subjeot- 
matter of the general rule contained in 
the incorporated Aot.” In this cate, 
section 174of the Bergal Teranoy Aot contains 
a complete rule on the subject, and I am 
of opinion that the expression of that rule 
undoubtedly amounts to an exception of 
the subjeot-matter of the general rule oon- 
tained in Order XXI, rule 92, of the Code. 

In my opinion the proviso to Order XXI, 
rule 92, dees not apply to section 174 of 
the Bengal Tenancy Aot, and that, there¬ 
fore, under sub-olause (2) of section 174 
it was obligatory on the Court to set 

aside the tale as soon as the deposit was 
made within the thirty days. In support 
of the procedure laid down in sub clause (') 
of section 174 of the Bergal 1 enancy Act 
it may be urged that the question is 

between landlord and tenant, and if tl ere 
is no question at all that the deposit 

has been made within thirty dajs, there 
is no reason why any notice should be 


(3) (ISf4) 33 L. J. Ch 372; 4 De G. J. 4 S 292. 
9 L. T. 819; 3 N. R. 5P4; 10 Jur. (n. ».) 298- 12 W R’ 
499; 46 E. R. 007; 146 R. R. 268. ' ‘ 
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served on any person. The Court must 
of course, be satisfied that the conditions 
laid down in section 174 have been com¬ 
plied with. It is not a question of law 
but is a question of arithmetic, that is to 
say, purely a question of calculation whether 
the amount recoverable under the decree, 
with ooetp, and, for payment to the pur¬ 
chaser, a sum equal to five per centum of 
the purohase-money, has been deposited 
by the judgment-debtor. In my opinion 
the Court should have set aside the sale 
as soon as the deposit was made by the 
judgment-debtor within thirty days from the 
date of sale, 

The next question is, what is the remedy 
of the judgment-debtor now. The learned 
Vakil on behalf of the appellant argues 
first of all that if rule 92 applies, then, 
of course, the Court has no jurisdiction at 
all to set aside the sale, beoause rule 92 
expressly provides that “No suit to set 
aside an order made under this rule shall 
be brought by any person against whom 
suoh order is mad6.” I have held that 
rule 92 is not applicable and, therefore, 
in my opinion, sub-section (3) of rule 92 
does not apply at all. But it is further 
contended by the learned Vakil that even 
if rule 92 does not apply, the order passed 
by the Court in the application under 
section 174 was an order under seotion 47 
of the Code of Civil Procedure, and that, 
therefore, the only remedy available to the 
judgment debtor was to appeal from thatorder 
and to ocme to this Court in second appeal, and 
he relies upon two oases as Mahomed Akbar 
daman Khan v. Sukhdeo Panday (4) and Ka* 
ffhubar Dayal Sukul v. Jadu NandanM issxr (5). 
Both these cases were between the decree- 
holder and the judgment-debtor. The auc¬ 
tion-purchasers in both these oases w(re 
the decree-holders and it wa9 expressly laid 
down in the case reported as Mahomed Akbar 
Jaman Khan v. Sukhdeo Panday (4) that 
the question being between the decree-holder 
and the judgment debtor, tie application 
came expressly within seotion 47 of the 
Code cf Civil Procedure acd, therefore, tfce 
order was appealable. The learned Judges 
were very careful to say as fellows: It 

(4) 10 Ind. Cag. 61; 13 C. L. J. 467. 

(6) 13 Ind. Cag. 365; 16 C. W. X. 736; 15 C. L. J 
69- 
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is not necessary to lay down an inflexible 
rale tbat every order made upon an appli¬ 
cation under rule 1 9 falls within the 
soope of section 47. The true nature of 
the order must be examined, and the character 
of the parties affected thereby ascertained, 
before it can be determined whether 
the order does or does not fall within 
the soope of section 47.” In my view the 
opinion expressed by the learned Judges in 
the case reported as Mahomed Akbar Jaman 
Khan v. Sukhdeo Panday (4) is destructive of 
the argument advanced by the learned Vakil. 
The case before me is not a oase between 
the decree-holder and the judgment debtor 
and, therefore, certainly so far as the oases 
reported as Mahomed Akbar Jaman Khan v. 
Snkhdeo Panday (4) and Raghnbar Dayal 
Sukul v. Jada Nandan Missir (5) are con¬ 
cerned, it was not a matter within seotion 
47 at all and therefore there could not be an 
appeal from that order passed under seotion 
174 of the Bengal Tenancy Act. 

It is next urged by the learned Vakil 
that if rule i2 and seotion 47 do not 
apply* then the only other remedy available 
to the judgment-debtor is to proceed by 
way of review of tha order passed by the 
lower Appellate Court. In my opinion 
there is no substance at all in this argu» 
ment. I am of opinion that there being 
an infringement of the right of the judg¬ 
ment-debtor, the judgment-debtor was 
entitled to maintain a suit and that the 
Courts below had jurisdiction to grant 
complete relief to the plaintiff in suoh a 
suit. They have given complete relief to 
the plaintiff, although they were of opinion 
that each a suit did not lie. In my 
opinion the view taken by the Courts below 
that relief could be given only under seo¬ 
tion 151 of the Code of Civil Procedure 
is erroneous. The Court had power to give 
complete relief in the suit itself. As the 
relief has been granted, there is nothing 
further to be said. 

I would, therefore, dismiss this appeal 
with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal fkom Appellate Decree No. 1280 

of 19i0. 

January 2, 1912. 

Present :—Justice Sir Asutosh Mookerjee, 
KT.and Mr. Justioe Carnduff. 

MISR1 SAHU — Plaintiff—Appellant 

versus 

VISHU NATH SAHU— Defendant- 

Respondent. 

Civil Procedure Code (Act V of 1908^, s. 161, 
O. XLI, r. 23— Remand—Appellate Court, power of, to 
remand case for re-trial — Minor—Appeal by minor not 
represented by guardian, whether competent — Pro- 
cedure—Inherent power of Court, exercise of. 

A Court of Appeal is competent to remand a case 
for re-trial under circumstances not mentioned in 
rule 23, Order XLI of the Code, where the ends of 
justice require this to bo done. [p. 986, cols. 1 & 2.] 

An appeal preferred by an infant not represented 
by a guardian ad litem cannot be entertained, but 
in such a case the High Court will exercise its 
powers under section 151 of the Civil Procedure 
Code and make such order as is necessary for the 
ends of justice, [p. 986, col, 1.] 

Appeal against the decree of the District 
Judge, Durbhanga, dated the 12th February 
191C, reversing that of the Munsif, Madhu- 
bani, dated the 14th Jure 1909. 

Babu Lakshminarayan $ingh, for the Ap¬ 
pellant. 

JUDGMENT.—This is an appeal on behalf 
of the plaintiff in a suit to enforce a 
mortgage security alleged to have been 
executed by the defendant in his favour 
on the 14th May 1907. The suit was 
commenced on the 15th June 1908. 
Amongst other defences the defendant urged 
that be was an infant at the time when 
the transaction took place. The Court found 
upon the evidence that the defendant was 
born on the 17th August 1892 and that 
a guardian of his person and property 
had been appointed under the Guardians 
and Wards Act so that the defendant 
could not attain majority till the 17th 
August 1913. Not withstanding this finding, 
the Court heard the oase on the merits 
and made a decree against the defendant 
though he was not represented by a 
guardian ad litem. The defendant appealed 
to the District Judge and although accord¬ 
ing to his own contention which had 
been accepted as well-founded by the 
original Court he was an infant, he prefer¬ 
red the appeal himself as if he was sui 
juris. No objection was taken by the 
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plaintiff-respondent that the appeal was 
not properly constituted; on the other hand 
the plaintiff attaoked the finding of the 
primary Court as to the date of birth of 
the defendant. Upon that point his cod- 
tention failed and the Distriot Judge affirmed 
the finding of the first Court. The Distriot 
Judge then prooeeded to hold that the 
suit was improperly constituted because the 
defendant, an infant, was not represented by 
a guardian ad litem\ but he held that he 
had no authority to remand the case under 
rule 23 of Order XLl of the Code of 1908, 
inasmuoh as the suit had not been decided 
in the Court of first instance upon a pre¬ 
liminary point. The Judge thereupon allowed 
the appeal and dismissed the suit. 

The plaintiff has now appealed to this 
Court and on his behalf it has been con¬ 
tended that the appeal before the Distriot 
Judge wbs incompetent beoanse it had been 
preferred by an infant not represented by a 
guardian ad litem. The learned Vakil for 
the appellant has, however, oonoeded that 
if his contention is well-founded, the 
present appeal must also be treated as 
incompetent beoause he has not taken 
any steps to have the respondent represent¬ 
ed by a guardian for the purposes of his 
appeal, though according to the concurrent 
findings of the Courts below the defendant- 
respondent is still an infant. Under these 
circumstances we have to exercise our powers 
under section 151 of the t ode and to make 
such order as is Deoessary for the ends 
of justice. It is clear, in our opinion, that 
the learned Judge took a restricted view 
of his powers as a Court of Appeal. No 
doubt it has been held by this Court in 
the oa&e of Abdul Karim v. Fayez Buksh (1) 
that a Court of Appeal is competent to 
make an order of remand only when the 
oorditioDS mentioned in rule 23, Order XL[, 
are fulfilled. We are, however, not pre¬ 
pared to accept that view as sound. Seotion 
564 of the Code of 1882, which restricted 
the powers of an Appellate Court to remand 
a case, is not reproduced in the Code of 
1908 and as already explained by this Court 
in the oaee of Tohra Bibi v. Zabeda Khatoon 
(2), it is oompeteDt to a Court of Appeal 
to remand a case under circumstances not 

(1) 9 Tnd. Cas. 224; 15 C. W. N. 575. 

( 2 ) 7 lpd, Cas. 75; 1? C L. J. 368, 


mentioned in role 23 of Order XLl where 
the ends of jusn'oe require that the case 
should be retried. In the case before us 
the proceedings have been throughout 
irregular, and the only course which the Court 
can possibly pursue is to discharge the 
decrees of both the Courts below and to 
remand the case to the Court of first 
instance. The plaintiff will be at liberty 
to take steps for the appointment of a 
guardian ad litem for the defendant. When 
he has done so, the suit will be tried out 
on the merits. Thera will be no order for 
costs as the respondent is not represented 
before us. 

Oase remanded. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 803 of 1913. 

March 10, 1919. 

Present : — Mr. Justice Sidasiva Aiyar and 

Mr. Justice Napier. 

A1YAPPA NAICKE R, minor, bf his maternal 

UNCLE AND NEXT FR END GURU^WAMI 

NAICKER — Defendant No. 2 — 

Appellant 

versus 

ME DAI THALAVOI THIRUMALA- 
YAPPA MUD A LIAR and others — 
Plaintiff and Defend vnts Nos. 4 
and 5 —Respondents. 

Landlord and tenant in ryotwari land — Occupancy 
right, acquisition of — Burden of proof. 

The Government, in adopting the ryotwari system, 
must bo deemed to have made their settlement with 
the cultivating ryot whom the Government found on 
the land and treated him as the cultivating owner 
and intended him to remain as such. [p. 988, col. 1-J 
Where, therefore, a tenant under a ryotwari 
pattadar sets up a permanent right of occupancy, 
the burden of proving such right lies on him. [p 98 , 

cols. 1 & 2.] _ 

Ponmah Nadan v. Deivanai Ammal, 62 Ind. Cas. & ‘ 1 
36 M. L. J. 463; 9 L. W. 453, Chidambara P“ la ' J; 
Thiruvengadathiengar, 7 M L. J- 1 an ^ Cnee _ * 

Zamindar y. Ranasooru Dhora, 23 M. 318 at p. , 

followed. „ n 

Yenkatachala Qoundan v. Rangaratnam Aiyar, at 
Ind. Cas. 374; 24 M. L. J. 571; 13 M L T 450; d»13) 
M. W. N 434, Veeranan Ambalam r. AnnaMV)jn% lyar 
12 Ind. Cas. 1; 21 M. L. J. 845; 10 M. L. T. 185; 

2 M. W. N. 162 and Muthusami Aiyar v. yatna 
Ammal, 43 Ind. Cas 977; 7 L. W. 194, (1918) M. W. 
N. 219, dissented from. 
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Second appeal against the decree of the 
District Court, Tinnevelly, in Appeal Snit 
No. 23 of 1917, preferred against the decree 
of the Court of the District Mu naif, TutiooriD, 
in Original Suit No. 357 of 1914. 

Messrs. A. Rrishnaswami Aiyar and S. 
Ramaswami Aiyar, for the Appellant. 

Messrs. <T. Srinivasa Aiyangar and G. V. 
Rajagopalachariar, for the Respondents. 

JUDGMENT. 

Napier, J.— This is an appeal from the 
District Court of Tinnevelly in a suit brought 
by the plaintiff to recover possession of 
certain property from the 1st defendant, 
the puit being based on a lease granted to the 
1st defendant and on title. The present 
2nd defendant applied to he made a party, 
alleging that neither the plaintiff nor the 
1st defendant, had ever any right to the 
land. This defendant alleged further that 
he was the owner, and that he was in 
pospespion and pleaded adverse possession 
from enjoyment by his ancestors. The 1st 
defendant remained ex parte and the suit 
proceeded between the plaintiff and the 2nd 
defendant and some supplementary parties 

The ipsups framed were whether the 
plaint, mentioned lease is true and valid, 
whether the plaint mentioned land belongs 
to plaintiff and whether plaintiff has been 
in rosseosion within the statutory period ” 

The plaintiff has all along denied that 
the 2nd defendant was his tenant and, as far 
as be is concerned, sought to recover the 
land on bis title. The contention of the 
2nd defendant before the lower Appellate 
Court was that the plaintiff was only a 
farmer of the revenue of the land, that the 
Ipt defendant never had any interest and 
that be had a permanent right of occupancy 
in i*-. This contention was negatived by 
the Court, which held that the plaintiff was 
the sole owner of the land and the 2nd 
defendant, although he bad shown pospespion, 
bad not established a permanent right of 
oooupanoy. 

Before us the appellant (2nd defendant) 
put forward the contention that the plaint¬ 
iff was a mere Melvaramdar and that the 
ownership of the land was in biro. The land 
being Government ryotwari , this contention 
would entail the proposition that, in addition 
to the position of the Government as owning 
tbe Melvaram, there oan be another Melya* 


ramdar introduced between Government and 
the owner of the land. Speaking for myself, 
I was surprised to hear suoh an argument put 
forward. But I find that the same contention 
was advanced in the well known case of Veer- 
anan Ambalam v. Annai>awmi Iyer (1). What¬ 
ever else was decided in that case, however, 
this contention was negatived, and it does not 
require serious consideration. There is not 
a trace anywhere in the Law Reports of the 
view that Government in granting a patta was 
only granting a portion of its share in the 
revenue as in some oases of inams. The real 
substantial argument before us was that, 
although the plaintiff was the owner of the 
land, the 2nd defendant should be held, on the 
evideuoe, to be entitled to permanent rights 
of oooupanoy on the analogy of a Zemindari 
tenant prior to the Madras Estates Land Aot. 
It must be oonoeded at once that the 
decisions in Veeranan Ambalam v. Annasawmi 
Iyer (I) and Venkatachala Qoundan v. Ranga- 
ratnam Aiyar (2) go some way to support 
the appellant’s contention. The deoision 
in Veeranan Ambalam v. Annasawmi 
Iyer (l) seems to treat one parti¬ 
cular question as of gieat importance, 
namely, whether it has been shown that 
the defendants’ possession commenced under 
the plaintiff, while the deoision in Venkata * 
challa Qoundan v. Rangaratnam Aiyar (2) 
seems to be founded on the proposition 
that a pattador must show that he let 
the tenant into possession and that he 
was in fact a tenant from year (o year. 
The learned Judges in the latter case also 
seem to hold that the fact that a patta 
was granted by Government is no indioa* 
tion that another person found in posses¬ 
sion has not permanent oooupanoy rights, 
but that a pattadar must show that the 
customary mode of holding land in that 
place justifies the presumption that the 
tenant has no permanent rights of ooou- 
paLoy. This question has been argued be¬ 
fore me on two previous occasions, ODce 
iu Second Appeal No. 684 of 1917 sitting 
with my learned brother and odoo in 
Anantha Padmanabha v. Qopalakrishnaier (3) 

(1) 12 Jnd. Cns. 1; 21 M. L. J. 84f; 10 M. L. T. ISC; 
(1911) 2 M. W. N. ie2. 

(2) 20 Ind. Cas. 374; 24 M. L. J. 671; 13 M. L. T. 

45C; 0913,1 vv - N - 434 - 

(3) 28 Ind Cas. 916; (1916) M. W. N. 277. 
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pitting with Mr. Justice Seshagiri Aiyar. 
Oq both occasions I deolined to follow 
Yeeranan Ambalam v. Annasawmi ly c r (l) 
and Yenkatachala Goundan v. Ringaratnam 
Aiyar t2) to the extent to whioh the divta 
in those oases commit the learned Judges. 

I am relieved from the necessity of con¬ 
sidering the present case at any great 
length, because my attention has been 
drawn to an elaborate decision cf Mr. 
Jastioe Seshagiri Aiyar sitting with the 
learned Chief Justice, Ponniah Nadan v. T)ei>.a* 
nai Ammal (4), f with whioh I am in entire 
aooord. My learned brother in that oase, 
has, if I may venture to say so, applied 
what I think the most valuable test. He 
has treated the matter historically and 
has shown that Government in adopting 
the ryotwari system made their settle¬ 
ment with the cultivating ryot whom Govern¬ 
ment found on the land and treated 
him as the cultivating owner and intend¬ 
ed him to remain as such. The system 
was intended to be in direct contrast with 
the Zemindari settlement, under whioh a 
number of persons who were in fact mere 
farmers of revenue were for the first time 
given an interest in the land but an interest 
subject to the existing rights of persons then 
cultivating the lands. I entirely agree with 
Mr. Justice Seshagiri Aiyar that it is not 
open to us to raise presumptions against this 
history, and I agree with him that wherever 
we find that a permanent right of occupancy 
is claimed by a cultivating tenant, the burden 
should be oast on him to show how he became 
entitled to this right. 

I do not propose to pursue the matter 
further but simply to say that after a careful 
examination of all the oases and a careful 
re hearing in this oase, I adopt the views 
expressed by Mr. Justice Seshagiri Aiyar in 
their entirety and would found my judgment 
on the reasons given by him in that oase. 
It follows therefore that, in my opinion, the 
deoision of Mr. Justioe Spencer and Mr. Justice 
Krishnan in Muthusami Ayar v. Nainar 
Ammal (5) is incorrect and should not be 
followed. In the present oase there is some 


(4) 52 Ind. Cm. 247j 36 M. L. J. 463; 9 L. W. 463. 
(6) 43 Ind. Cm. 977; 7 L. W. 194| (1918) M. W. N. 
219. 


small evidence of alienations by the 2nd 
defendant’s predecessor,and also someevidenoe 
that rent has been received by the plaintiff 
from the 2nd defendant or his predecessors, 
whioh would indioate that although the 
plaintiff was at that time granting leases to 
persons in the position of the 1st defendant, 
he recognised the position of the 2nd defend¬ 
ant. Mr. Srinivasa Aiyangar has argued 
that this evidence does not conclusively prove 
the above facts, but I do not think it neces¬ 
sary to examiue this; for, even if the evi¬ 
dence is to be aooepted in its entirety, it falls 
far short of evidence of a grant of permanent 
right of occupancy by the plaintiff or his pre¬ 
decessors. 


At the last moment, the contention was 
put forward that no notice had been given to 
the 2nd defendant and that, therefore, the 
plaintiff was not entitled to ejeot him. Mr. 
Srinivasa Aiyangar has met this by saying 
that his suit was brought against the 1st 
defendant, that he has never recognised 
any rights as tenant in the 2nd defendant 
and that if the 2nd defendant had set 
up that he was a tenant under the 
plaintiff whioh he did not, the plaintiff 
would have offered evidence of a previous 
denial of the plaintiff’s title as far baok as 
1911, when the 2nd defendant demanded a 
patta from the Revenue authorities. In my 
opinion the 2nd defendant cannot be allowed 
to change his oa6e at the last moment, 
after having pleaded absolute ownership 
in himself and denied the plaintiff’s right 
of ownership as pattadar, I would, there¬ 
fore, dismiss the second appeal with costs. 

Sadasiva Aiyar, J.—I agree that where a 
tenant under a ryotwari pattadar sets up a 
permanent right of occupancy, the burden 
of proving such right lies on him »see 
Chidambara Pill ax v. Thiruvengxdathievgar 
(6)]. As stated about the above deoision 
by Subramania Aiyar, J., in Ohee\at% 
Zamindar v. Ranasooru Dhora (7); The 
view of the learned Judges was that per¬ 
manent holdings under ryotwari proprietors 
being unusual and exceptional , the onus is 
on the party setting up such a special 
kind of holding.” I do Dot think that the 
oircumstanoe that the pattadar figures as 
the plaintiff in the suit and seeks to ejeot the 


(6) 7 M. L. J. 1. 

(7) 23 M. 318 a* p. *27. 
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teEant places the oeos of proof as regards the 
particular fact open the plaintiff, ib&t is, that 
be should prove the negative, that the tenant 
under him has not got the exceptional 
rights set up by the tenant. I respeotfully dis¬ 
sent from those observations in Venkatachala 
Ooundan v. Ranyaratnam Aiyar (2) and 
Veeranan Ambalam v. Annasawmi Iyer (1) 
whioh are relied on by the appellant’s 
learned Vakil Mr. S. Rama6wami Aiyar in 
support of his contention on this point. 

As regards the question of notioe to 
quit, the contesting 2nd defendant (the 
appellant) was allowed to intervene in the 
suit whioh was originally brought against 
the 1st defendant alone. The 2nd defend- 
ant was added in September 19i4 (the 
suit having been brought in August 1914). 
The District Munsif ought to have then 
allowed and directed the plaintiff to 
amend the plaint (a) by the addition of 
the necessary allegations indicating the 
plaintiff’s title to eject the newly added 
2nd defendant, (&) by amending the relief 
paragraph (10) by adding the necessary 
reliefs prayed for against the 2nd defendant. 
Both sides, however, seem to have ireated 
the plaint as so amended, and it was evidently 
understood between all parties and the Court 
that if the plaintiff established his proprietary 
right to the land and if the 2nd defendant’s 
alleged permanent occupancy right was 
found against by the Court, the plaintiff’s 
suit in ejeotment against the 2nd defendant 
should be decreed on the basis that the 
amended plaint contained all the necessary 
allegations suoh as the service of a proper 
notioe [to quit on the 2nd defendant if he 
was lessee or on the real lessee, if he was sub¬ 
lessee or a denial of the landlord’s title before 
suit by the 2nd defendant or by the inter¬ 
mediate lessee, such allegations, if established, 
entitling the plaintiff to eject the 2nd de¬ 
fendant, even supposing that the 2nd defend¬ 
ant was a tenant from year to year or a 
sub-lessee from a lessee for years and not a 
mere trespasser. The 2nd defendant did not 
apply to the Munsif to raise any issue on 
the question of notioe. This view i« strengthen¬ 
ed by the fact that the plea of absence of 
notioe to quit was not raised in either of 
the Courts below and was not evidently 
thought of when the memorandum of second 
appeal was drafted in the first instance, as the 
ground has been inserted as an afterthought 


between the grounds Ncs. 6 and 7 and marked 
6 (a) in the memorandum of appeal. 

In the result, I agree that the seoond 
appeal should be dismissed with the plaintiff’s 
costs. 

M. c. P. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Citil Revision Petition No. 377 of 1918. 

March 7, 1919. 

Pre«eul : _Mr. Justice Phillips. 
SANKUNNI — Defendant—Petitione it 

versus 

■ IKKORA KUTTI—Plaintiff— 

Respondent. 

Contract Act (IX of 1*7 2), s. SO—Wagering contract 
— Kuri,” whether wagering contract- Suit to recover 
money paid towards ‘ kuri,” whether ma'intainble. 

Though a “ kuri ” as ordinarily conducted in Mala- 
bar is not a lottery, yet if some subscribes obtain 
as prizes amounts which are in excess of the amounts 
subscribed by them, it comes within the deflnition 
of lottery and a suit to recover money paid for such 
lottery is not enforceable, [p. 990, col, l.j 

Petition, under section 25 of Act IX of 
1887, prayiDg the High Court to revise 
the decree of the Court of the District 
Munsif of Chowghat, in Small Cause Suit No 
607 of 1917. 

FACTS appear from the judgment. 

Mr. C. Madhavan Nair, for the Petitioner. 
—Ordinarily, in a Malabar kuri a subscriber 
gets baok only what he subscribed. Here, one 
subscriber got more. It becomes a lottery 
or distribution by chance. The fact that 
other subscribers only got baok the amounts 
subscribed without interest does not affect 
the question. 

JUDGMENT.—It has been held in 
Kamakshi Achari v. Appavu Fillai (1) that 
a “ kuri ” as ordinarily conducted is not a 
lottery, inasmuch as each subscriber merely 
gets baok his subscriptions in the form of 

(1) 1 U. H. C. K. 448. 
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a loan, and tbe only thing which is de¬ 
pendent on ohanoe is the order in whioh 
the loans are reoeived. In the present 
case, however, one subscriber at eaoh of 
the first 99 drawings reoeived something 
more than what he subscribed, the amounts 
varying from 4 annas to Rs. 24 12 0. No 
doubt all the other subscribers eventually 
got back their money without interest but 
that dees not affeot the case of those sub- 
eoribers who got prizes in exoess of their 

subscriptions. . 

The fact that the promoter of the kuri 
was liable to the remaining subscribers 
for the future subscript ons of the prize win¬ 
ners does not alter the ratuie of the business, 
for the prize winners themselves were under 
no suoh liability Although, therefore, it 
has been consis enily held in this Court 
that a kuri as ordinarily oenduoted does 
not amount to a lottery, the present form of 
kuri appears to me to come within the 
definition of lottery (t. e.,) a distribution of 
pr za by lot, or ohanoes, and l may refer 
to the English oases on the point [Taylor v. 
NmeMen (2 ),«<&. v. Harris ( 3) and Willis v. 
Young (4)]. The prizes may by aotuarial 
oaloulation be found to be approximately 
equivalent to the interest that might have 
been earned by tbe prize-winner in the 
ordinary form of kuri, but in the present 
oase be is absolved from all risks attendant 
on earning suoh interest but gets his prize 
in ready cash. I, therefore, hold that the 
plaint kuri is a lottery in which some 
subscribers obtain prizes by lot and con¬ 
sequently plaintiff's suit to recover money 
paid for suoh lottery is not maintainable. 

The petition is allowed and plaintiff's suit 
dismissed with costs throughout. 

Petition allowed. 

(2) (1883) 11 Q. B. D. 207; 52 L. J. M. C. 101; 4S 
J.P. 36. 

(3) 10 Cox C. C. 352. 

(4) ^1907j 1 K. B. 448; 76 L. J. K. B. 390; 96 L. 
T. 155; 71 J. P. 23 T. L. R. 23. 


PATNA HIGH COURT. 

Second Civil Appeal No. 647 of 1918. 

August 8, 1919. 

Present: —Mr. Justioe Coutts and Mr. Justice 

Das. 

Babu CHHAKOWRI— Plaintiff—Appellant 


versus 

The SECRE PARY OF STATE for TNDIA 
*• d others — Defendant — Res»0‘ dents. 

Bengal Land Revenue Sales Act (XI of !«•> '9. 89 
26— Commissioner, poiver of, to annul sale—Jurisdic¬ 
tion- Sale, when there are no arrears , validity o 
Specific Relief Act (I of 8779 , 8 . 42-Relief- Discretion 
_ Substantial imurU. 


Under section 25 of the Bengal T and Revenue 
Sales Act the Commissioner has jurisdiction to 
annul a sale which may appear to him not to have 
been conducted according to the provisions of the Act. 
[p. 991, Col. 2 .] 

A sale of an estate for arrears of revenue where no 
such arrears exist is null and void [p '-01, col I J 
In a suit under section 42 of the Specific Keliot 
Act, the granting of relief is discretionary with the 
Court, and the Court will not grant^rclief unless thoro 
is substantial injury, [p .992, col. ».] 

Seound appeal from a decision of the Dis¬ 
trict Judge, Gaya. 

Messrs. P. O. Manuk , Rajendra krasad and 

S. Saran, for the Appellant. 

Messrs. Fakhruddin and Ragho Prasad, 

for the Respondents. 

JUDGMENT. 

Coutts, J.—This is a second appeal against 
the decision of the District Judge ot Gaya, 
dismissing an appeal against * decree of 
the Subordinate Judge. The facts are 
shortly as follows; — 

In a certain revenue-paying estate there 
were three separate accounts Nos. 33, Ab 
and 31 and also a residuary share. When 
the Maroh kist of 1915 became due, account 
No, 33 was in arrear to the extent o 
Rs. 3-10-0 and the residuary share was 
in arrear to the extent of Rs. 6 • 

There was an exoess, however, in respeo 
of separate account Nos. 26 and 31 o 
Rs. i-15-0 and 5 2 0 respectively. Some¬ 
times in the month of April lJlo t 6 
arrear of Rs. 3 lO-O in respeot of separate 
aooount No. 33 was paid with the permission 
of the Collector and this separate aooount 
was exempted from sale on the 1st c 
May 1915. When this payment of Rs. 3 ic 
was made and taking into account tne 
exoess whioh was in deposit in respeo o 
separate accounts Nos. 26 and 31, t ere 
was no arrear in respeot of the w o 



991 


Vol. LIl] INDIAN CASES. 

CH HA h OWRI V. SECRETARY OF STATE FOR INDIA. 


estate. In spite of this, however, the 
proceedings for sale of the residuary share 
went on and, eventually, it was sold and 
purchased by the plaintiff in this suit, 
Chbakowri Singh. After the sale, the 
proprietors of the estate applied to the 
Commissioner for annulment of the sale 
and he, on the ground that, at the time 
of the sale, the general aooount was not 
in arrears, set aside the sale. Tbeauotion- 
purobaser then brought this suit for a 
declaration that the ijmali share was 
sold for its own arrears of Government 
revenue and that a good title passed by 
the purchase; and further, he asked for a 
declaration that the plaintiff was entitled to 
obtain a certificate of title from the Collector 
of Gaya. 

The suit was dismissed in the Court 
of the Subordinate Judge; on appeal this 
decision was confirmed and the plaint¬ 
iffs have now prefer) ed this teocnd appeal. 

T*o points are urged before us: (1) that 
there was, in fact, an arrear and (2) (that 
the Commissioner had no jurisdiction to set 
aside the sale 

With regard to the first of these points, 
the argument cn behalf of the appellant 
is that the crucial pciDt of time for 
determining whether an estate is in arrears 
or not, is the kist day and that if pay- 
merit is not made on that day the estate 
must be sold, unless there is an express 
order of exemption by the Collector. In 
this case the payment of Rs. 310 0 was 
made after sale proclamation in respect of 
the i)mali share had issued, there was no 
application for exemption of the ijmali 
share and no exemption was granted and, 
consequently, it is contended, even although 
the whole of the estate was not in arrears 
after the payment, the ijmali share not 
having been specially exempted, the estate 
was bound to be sold. I am unable to 
aooept this contention. As soon as the 
Collector expressly exempted the separate 
aooount No. 33 from sale on payment of 

3-10 0, this payment had the effeot of 
clearing off the arrears in respeot of the 
whole estate and, consequently, of the 
ijmali share. There was, therefore, in fact 
no arrear due on the whole estate and the 
ijmali share was no longer liable to be 
soli. Fjp aaijhar ranon also, the estate 
Was no!» liable to s*le, Although on the 


ktst day there was a default, it did not 
under section 2 of Act XI of 1859, become 
an arrear of revenue until the 1st of the 
following month and, under section 3 of 
the Aot, the estate did not become liable 
to sale until the date fixed by the Board 
of Revenue. Now, the dates fixed by the 
Board of Revenue under seotion 3 of the 
Aot are 28 h June, 28th September, 12th 
January and 28. h March. The present 
case is one of default at the time of the 
March hist. Under feotion 2 of the Aot 
therefore, there was no arrear of revenue 
until the 1st of April. This being so, the 
property did not become liable to sale until 
the next date fixed by the Board of Revenue 
under seotion 3 of the Act. The next 
date is the ‘28th June. Consequently, the 
estate did not become liable to sale until 
that date and the sale by the Collector 
before that date was illegal. I am supported 
inthis viewby Ifarkhoo Singh v. Bunsulhur 
Sir.gh (l;, a decision which, so far as 

I know, has never been dissented from. 

This brings us to the next question, 
whether the Commissioner bad jurisdictic n 
to annul the sale. Under section 25 of 
the Aot, the Commissioner has power to 
annul a sale, "which shall appear to him 
not <0 have been conducted aeorrding to 
the provisions of the said Aots,” %. e Act 

II (B. C.) of 1868 ard Act XI of 1859- 
and under seotion i6 it is ‘competent to 
the Commissioner of Revenue on the ground 
of hardship or injustice to suspend the 
passing cf final orders in any case of 
appeal from a sale and to represent the 
case to the Board of Revenue who, if they 
see cause, may recommend to the Local 
Government to annul the sale.” 

It is ooottnded ihat the Commissioner 
can only aot under seotion 25 when there 
has been a mistake in procedure and that 
in all other cases he cost aot under 
seotion 26 of the Aot. I am Dot prepared 
to aooept this argument, for it seems to me 
that the power given to the Commissioner 
under seotion 25 gees beyond procedure, 
but it is unnecessary to discuss this because’ 

this is a case of error in procedure. What 

happened was that the Mohurrir in oharge 
of the register omitted to enter in the 

(l) 26 C. 8/6; 2 C. W, N. 360; 13 Ind. Dec. (n. >,) 
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general aocouDt, as he should have done, 
that the payment of R 9 . 3 10 0 had betn 

made and the estate was consequently no 
longer in arrear. There oan, therefore, be 
no question that the Commissioner had 

jurisdiction in this oase. 

In this view of the oase the appeal 
must fail, but in any case it must have 
failed. The suit is one under section 42 
of the SpeoiBo Relief Aot and relief in 
such a oase is discretionary with the Court. 
The Court will not grant relief, unless 
there is substantial injury and in this 
case there is no substantial injury. The 
appeal, therefore, fails and I would dismiss 

it with costs. 

Das, J. —I agree. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2025 of 1917. 

February 17, 1919. 

Present: — Mr. Justioe Bakewell and Mr. 

Justice Phillips. 

VENKATA LAKSHMI NARASAYYA 

AND ANOTHER —PLAINTIFFS — APPELLANTS 

versus 

MEENAKSHI AMMAL and others— 

Defendants—Respondents. 

Transfer of Property Act (IV of 1 882J, s. 43, applica¬ 
bility of — Vendor and purchaser-' Sale by widow of 
her own and her co-widow’s interest Purchaser, 
knowledge of, of co-widow’s interest — Vendor s acquisition 
of co-widow’s interest, effect of. 


Mr. G. V. Ananthakrishna Aiyar , for the 
Appellant. 

Messrs, A. Krishnasiv imy Aiyar and B, 
Somayya , for the Respondents. 

JUDGMENT.—It is found by the lower 
Appellate Court that the purchaser was 
fully aware of the interest of the co-widow 
of his vendor at the time of the purchase 
and that, accordingly, there wa3 no erroneous 
representation to the purchaser that 
his vendor was authorized to transfer the 

interest of her oo-widow. 

The purchaser, therefore, accepted a sale- 
deed whioh he was aware did not transfer 
the interest whioh it purported to deal 
with. He was, therefore, not misled in 
any way and section 43 of the Transfer 
of Property Aot, whioh is founded on the 
principles of estoppel, does not apply* 
Pandiri Banguram v. Karumoory Subbaraju (1). 
The deoision in Adi^esavan Naidu v. Guru- 
natha Chetti (2) does not in any way 
affect Jandir Bangaram v. Kaiumoory 

Subbraju (1). . . ... 

The second appeal is dismissed with 

oosts. 


M.C.P. 


Appeal dismissed. 


(1) 8 Jnd. Cas. 388; 34M. 159 at p. 161; 8 M L T. 
285. 

(2) 39 Ind. Cas. 35S; 40 M. 338; 32 M. L. J. 180j 
(1917) M. \V. N. 171; 5 L W. 425; 22 M. L. T. 300. 


Section 43 of the Transfer of Property Act does 
not apply to the case of a purchaser who knew, at 
the date of the sale, that the sale did not convey to 
him the whole interest which it purported to convey. 

Where a Hindu widow sold properties belonging to 
her and her co-widow and the purchaser knew of 
the co-widow’s interest in the property: 

Held, that the purchase would not operate on the 
interest which the vendor subsequently acquired in 
her co-widow’s share. 

Seoond appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Chingleput, in Appeal Suit No. 106 of 
1916, preferred against the decree of the 
Court of the Additional District Munsif, 
Chingleput, in Original Suit No. 275 of 
1913 (Original Suit No. 136 of 1913 on the 
file of the Principal District Munsif’s 
Court, Poonammallee). 


madras high court. 

Civil Revision Petitions Nos. 295 and 29/ 

of 1918. 

March 6. 1919. 

Present:— Mr. Justioe Kumaraswami Sastri. 
A. VEDAJI BASKARA TIRUMAL RAO 
SAHIB Represented bt the Manage*, 

Court of Wards, and others— Dnfa»dants 

—Plf liriONERS in both 
versus 

SUBRAMANIA GURUKKAL— Plusti*' 
—Respondent in C. R. P. No. 296 of 1 
SESflA GURUKKAL mindr, bt gjaroian 
- MATHURAMBAL — PLkiNriFF 
—Rjsp>id5NT in C. R. P. No. 297 °* 7’ 

Suits Valuation Act (VII of 1337,), *• H» 0 l 
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Over-valuation or under-valuation of suit —Decision by 
Court not having pecuniary jurisdiction — Appellate 
Court, interjerence by, limits of — Absence of findings on 
points raised, effect of — Prejudice. 

The object of section 11 of the Suits Valuation 
Act is to prevent the operation of the general rule 
that neither couseut nor waiver can confer jurisdic¬ 
tion on Courts which have under law ouly a limited 
pecuniary jurisdiction, in cases where there has been 
no prejudice on the merits, [p. 996, col. l.j 

In cases of over-valuation or under-valuation, the 
Appellate Court should not interfere with the decision 
given by the lower Court on the merits unless the 
disposal of the suit has been prejudicially affected. 
Lp. 996, col. /.] 

Oovinda Menon v. Karunakara Menon, 24 M. 43, 
followed. 

Where a lower Court fails to determine material 
questions spec ideally raised before it, such failure 
amounts to a disposal prejudicially affecting the party, 
and the decreo will bo set aside. [_p. 996, col. l.j 

Petitions under section 115 of Aot V 
of 1908, praying the High Court to revise the 
decrees of the Court of the District Munsif, 
Ranipet, dated the 1st November 1917, in 
Original Suits Nos. 22U and 221 of 1917. 

These petitions coming on for hearing on 
30th October I9lb, the Court (Krishnan, J.,) 
delivered the following 

JUDGMENT.—The first point taken by 
the petitioners in this oivil revision petition 
is that the lower Court had no jurisdiction 
to try the suit as it was beyond its pecuniary 
jurisdiction. 

The point was taken in the lower Court 
but the Munsif rejeoted it, holding that for 
purposes of valuation the suit fell under 
seotion 7, clause 5 \.a) t of the Court Pees Aot. 
In Madras, in the absence of rules under 
seotion 3 of the {Suits Valuation Aot, section 
14 of the Madras Civil Courts Aot, whioh 
says the value for Court-fees and for juris¬ 
diction is the same, is in force as, under 
seotion 6 of the {Suits Valuation Aot, seotion 
14 gets repealed only on the rules under 
seotion 3 taking elteot. It is, therefore, 
neoesaary to decide under what part of 
seotion 7, olause 5, this suit falls. It seems to 
me quite clear that it really falls under 
olause (d) and not under olause (a). See 
Qodavarthy dundaramma v. Qodavarthy Many- 
amma (1). It seems to me to be, therefore, 
desirable that there should be a finding on the 
question what the market-value of the suit 
property is, before disposing of this petition. 

‘ The other questions raised in the case, 
inoluding the one raised by the respondents’ 

(1) 47»Ind. Css. 643; 34 M. L. J. 55t t 8 L. W. 88. 


Counsel under seotion 11 of the Suits Valua¬ 
tion Aot will be held over for consideration 
after the finding is returned. 

The District Munsif will return a finding 
as to the market-value of the suit property. 
Parties will be allowed to adduce fresh 
evidence on the point. 

Eight weeks are allowed for the submis¬ 
sion of findings and seven days for filing 
objections. 

In compliance with the order contained 
in the above judgment, the District Munsif of 
Ranipet submitted the following 

FINDING.— I am directed to submit a 
finding as regards the market-value of the 
lands comprised in the two suits, Original 
Suits Nos. 220 and 221 of 1917, now before 
the High Court At the re hearing the plaint¬ 
iffs (respondents) did not adduce any oral 
evidence but merely filed Exhibit J, whioh 
is a copy of the plaint filed by the 1st de¬ 
fendant in the Temporary Sub-Court, Vellore. 
The defendants (petitioners) examined seven 
witnesses in addition—Defendants’ witnesses 
Nos. 7 to 13, and filed Exhibits I to XlV. 

2. Both the suits were heard together 
with the ooneent of parties. There are nine 
items comprised in Original Suit No. 220 of 
1917, and there are eight items in Original 
Suit No. 221 of 1917. In Original Suit No. 
220 of 1917, items Nos. 1 and 2 are dry 
lands and are 0 3-0 cawnie in extent ; items 
Nos. 3 to 8 are wet, and the wet lands are of a 
total extent of 1-0-14 cawnies. Item No 9 
consists of tamarind trees, and the plaintiff 
Subrahmanya Gurukkal claims an undivided 
moiety therein. In Original Suit No. 221 of 
1917, item No. 7 is dry and is 0 4-8 cawnie in 
extent; item No. 8 like item No. » in Original 
Suit No. 220 of 1917 is a moiety of the 
pjaintiffs’ right to the said tamarind trees ; 
and items Nos. 1 to 6 are wetlands and are of 
a total extent of 3-2-6 cawnies. 

3 . The petitioners (defendants) have filed 
a number of sale-deeds, Exhibits I to VII 
and X to XlV; Exhibits V to VII are of 
recent dates, of the year 1918; but the other 
documents are between the years 1910 to 1917; 
and they show that a cawnie has been selling at 
not less than Rs. 1,000 nearly. The plaintiffs 
have not produoed any sale deed on tbeireide; 
on the other hand Exhibit IV is a sale deed 
by plaintiff SubrabmaDya Gurukkal himself j 

that is dated 24th February 1916, under 
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wbioh dooument 0 3-0 cawnie has been sold 
for Rs. 187 8-0, thus working out a value 
of Rs. 1,000 a cawnie. Exhibit VIII is a 
rough sketch prepared by the petitioners 
(defendants) showing the lands comprised in 
the suits, and the lands comprised in some 
of the registered documents exhibited in the 
oase. The lands covered by the sale deeds 
filed in the case are situate dose to the plaint 
lands. 

4. As regards the dry lands, the oral 
evidence is that they are worth Rs. 300 to 
Rs. 400 a cawnie ; and as regards item No 9 in 
Original Suit No. 220 of 1917, and item No. 8 
in Original Suit No. 221 of 1917, there are 
ten tamarind trees inoladed therein; there are 
three other trees in common, included in item 
No. 3 in Original Suit No. 220 and item No. I 
in Original Suit No. 221; the latter also will 
have to be taken into account and valued, 
and the defendants’ witnesses would give 
their value to be between Rs 700 and Rs. 800; 
it is not clear whether all the trees are all 
big ones, or some are big and some not. On 
an average the value of each tamarind tree 
may be fixed at Rs. 30 and the value of these 
thirteen trees will thus be R 9 . 390. 

5. To turn to the oral evidence, defend¬ 
ants’ 7th witness, Manikka Udayan, is a 
vendee under Exhibit I, and he proves his 
sale. Under Exhibit I, Jth of a cawnie was 
purchased at Rs. 750. The son-in law of 
defendants’ bth witness is the vendee under 
Exhibit II, and he swears that the plaint 
lands are superior in quality, and the land 

Rajagambbeeram” is irrigated by a river 
channel. Defendants’ 9th witness, Krish- 
nappa Udayan, is a purchaser under Exhibit 
III, and the price he has paid works out at 
Rs. 1,422 a cawnie. The witness farther 
swears that each cawnie of dry land would 
be worth Rs. 300 or Rs. 400. Defendants’ 10th 
witness is the Revenue Inspector of Kamakur 
firka, and defendants’ lith witness has be9n 
the monigar of Kamakur for the past 19 
years. Defendants’ 10th witness proves 
Exhibit VIII, and would swear that the 
plaint wet lands in both the suits would be 
Worth Rs. 7,000, and the dry lands would 
be worth Rs. 400 a cawnie , and he estimates 
the ten tamarind trees at Rs. 80 a tree. 
Defendants’ 10th witness, Srinivasa Mudali, 
further swears that in Kamakur, where the 
plaint lands are situate, it is difficult to pur¬ 
chase a cawnie for less than Rs. 1,00C and that 


the price ranges from Rs. 1,000 to Rs. 1,3C0 
a cawnie, but the witness has been in 
Kamakur only for the past two years and 
his knowledge of the valu9 of the lands, he 
says, is based upon an inspection of the title- 
deeds of the parties, which the ryots would 
produce before him when they request for 
transfer of patta in their names. The 
monigar Krishnappa Udayan, defendants’ 
11th witness, pays an assessment of Rs. ICO 
and ha9 got landed property in Kamakur. 
There is no reason suggested by plaintiffs 
why his evidence should not be given its full 
weight and aooepted ; he has attested the 
sales Exhibits II, VI and X. His evidence 
is that the wet lands are worth Rs. 1,200 and 
Rs. 1,500 if irrigated by a river channel, 
and the dry lands are worth Rs. ^00 a 
cawnie. Defendants’ 12th witness is another 
ryot of Kamakur paying also an assessment 
of Rs. 100. It is to him, we find, plaintiff 
sold under Exhibit IV. It was suggested in 
the course of cross examination of defendants 
witnesses Nos. 7 to 9, that owing to com¬ 
petition, and for other considerations, a heavy 
price was paid for the sales Exhibits I to III, 
but we found that plaintiff himself sold 
uuder Exhibit IV 0 3 0 cawnie for 
Rs. 187-8 0, and Exhibits X to XIV are 
of the years 1910,1911, 1913 and 1914; and 
they all show that lands have been sold for 
not less than Rs. 1,000 a cawnie , and defend¬ 
ants’ witnesses Nos 11 and 12, two res- 
p83table ryo l s of Kamakur, swear that 
generally there i3 no keen competition for 
the purchase of lands in the village. 

6. The plaintiffs, SubrahraaDya Garokkal 
and Sesha Gurukkal. ds not eoter into fcbe 
witness-box, and adduce no evidenoe in 
rebattal of the cral and documentary evileace 
adduisd for the defendants (petitioners). 
The plaintiffs would ooatent themselves 
with producing, as already observed, a oop/ 
of Exhibit J. Exhibit J is a copy of plaiat 
filed by the present 1st defendant through 
the Manager of the Court of Wards on 3 lst 
August 1918, i. e , after the present civil 
revision petitions were filed in the High 
Court. That suit was filed by 1st defendant 
for a declaration that he is the trastee of the 
Temple at Kamakur, and the lands in Q 193 ' 
tion are the property of the temple, and 
for an injunction to restrain the plaintiffs in 
the present suits, Original Su»ts Nos. --C 
and 221 of 1917, from taking possession of 



INDIAN OASES. 


995 


Vol. LII] 

VEDAJI BASKAAR TIRUMAL RAO V. 8DBRAMANIA 

he plaint lands by virtue of the decree 
passed by this Coart therein, and dated 1st 
November 1917. In the schedule of properties 
attached to the said plaint, the value of the 
lands in question including the tamarind tope 
is given as Rs. 2,509. The defendants say 
that the valuation is a mistake, and is due 
to oversight. That plaint was prepared by 
a Vakil at Vellore, and has been signed 
both by the Manager of the Court of Wards 
and by the Vakil. Prom a perusal of Exhibit J 
and the plaints and deorees in the two suits 
Original Suits Nos. 220 and 221 of 1917, 
we find that the valuation in Exhibit J, as 
sworn to by the defendants’ 13oh witness, 
has been taken, item for item, from the 
deorees in those oases. Defendants’ 13th 
witness is a clerk under the Vakil who filed 
the plaint in Original Suit No. 45 of 191S, 
and he explains the mistake by stating that 
his Vakil, after the body of the plaint was 
drafted and approved by him, asked him 
(the olerk) to copy out the schedule of pro* 
perties, from oat of the deorees in Original 
Suits Nos. 220 and 221 of 1917, and he 
accordingly literally copied the valuation as 
given therein, and the valuation thus was due 
to a mistake and do33 not oorreotly repre¬ 
sent the actual market-value of the lands. 
In the circumstances, the explanation furnish¬ 
ed by defendants’ 13&h witness seems not 
improbable, and I aooept the same. Exhibit 
J cannot thus be construed a9 favouring the 
plaintiffs. 

7. Thus taking the several registered 
documents filed in the case, and all the cir¬ 
cumstances into consideration, I should fix 
the market-valae of eaoh ciwnie of wet land 
at Rs. 1,000 a Cuwnie , dry lands at Rs. 300 
a cawnie, and the tamarind trees at Rs- 30 a 
tree.' Calculating at the above rate, the 
market-valae of items Nos. 1 and 2 in Original 
Sait No. 220 cf 1917 ooms3 to Rs. 5 5-4-0, 
items Nos. 3 to 8 to R*. 3,0 »1 11-0; and the 
valae of a moiety of ten tamarind trees item 
No. 9 and a moiety of three tamarind trees 
in item No. 3 comes to Rs. A95. In 
all it* come to Rs. 3,305 i5-0. In 
Original Sait No. 221 of 1917, items Nos. 1 
to 6 are wet lands and the total extent 
is 3 2-6 ccLwnies\ their value comes to 
Rs. 3,143-7*0 item No. 7 is dry land and 
its valae at R 3 . 30J a ci'vnie comes to 
Rs. 84-d-O, Tne valae of item 8 tope a 
moiety of tho tree3 therein, and of a moiety of 


GURUKKAL. 

the three trees in item No. 1 oomes to Rs. 19 >. 
Thus the market-value of items N 03 . 1 to 8 
in Original Suit No. 221 of 1917 oomes to 
Rs. 3,427-13 0. My finding will thus be 
that the market value of the lands in 
Original Suit No. 220 of 1917 is 
Rs. 3,305 15-0, and of the lands comprised 
in Original Suit No. 22 i of d917 is 
Rs. 3,4 11- 13-0. The connected records are 
herewith re submitted. 


This petition came on for final hearing 
after the return of the finding of tho lower 
Court upon the issue referred by this Court 
for trial. 

Dr. Swamitiathan, for the Petitioners.—The 
lower Court has fairly and oorreotly decid¬ 
ed the case on the merits. Under sestion 
11 of the Suits Valuation Act a msra wrong 
valuation ousting its jurisdiction is net a 
good ground for upsetting the decree. 

Mr. L. A. Qovindiraghaua Aiyar, for the Re¬ 
spondents.—Seocion 11 of the Suits Valuation 
Act does not apply. The seotion applies only 
where, having an option as to valuation, the 
plaintiff gives an inoorreot valuation. Here 
a wrong principle has been followed and there 
is only one mode of valuation. See 
Qhulam Akbar Khan v. Bakhat Bibi (2). 

JUDGMENT.—The findiug of the lower 
Court is that the property is worth 
Rs. 3,305 15 0 and Rs. 3,427-13 0 N > objec¬ 
tions have been filed. Toe sait is, therefore, 
clearly beyond the jurisdiction of the District 
Munsif. 

It is argaed by Dr. S wacainathan that under 
seotion 11 of the Saits Valuation Act the 
Court ought not to interfere anless it is 
of opinion that ia addition to the suit 
being beyond the peoaniiry limits of the 
jurisdiction of the lower Court there has 
been prejudice on the merits and that in 
the present Oise the Distriot Munsif has 
gene folly ioto the question and decided 
the case rightly. Mr Govindaraghava 
Aiyar contends that seotion 11 can only 
apply to oases waera the plaintiff having 
an option as to valnition gives an in¬ 
correct Vila itioo, and not to oasss where 
the principle of valuation is inoorreot and 
a wrong principle has been followed in 
oases where there is only one method by 

(2> 29 Ind. Cas. 790; li6 P- k. R. 1916; 229 P. W, 
R. 1915. 
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whiob the suit is to be valued. He refers 
to Ghulam Akbar Khan v. Bakhat Bibi (2). 

I do not think there is anything in 
seotion 11 of the Suits Valuation Aot whioh 
suggests the difference sought to be made 
by Mr. Govindaraghava Aiyar. The words 
are general and the seotion refers to over¬ 
valuation and undervaluation. It does 
not matter how the same arises. The 
very object of seotion 11 ig to prevent 
the operation of the general rule that 
neither oonsent nor waiver oan confer 
jurisdiction on Courts whioh have under law 
only a limited pecuniary jurisdiction in oases 
where there has been no prejudice on the 
merits, In Govinda Menon v. Karunakara 
Menon ( 3) it was held that in oases of over- 
valuation or under-valuation the Appellate 
Court should not interfere unless the disposal 
of the 9uit has been prejudicially affected. 

^s regards the question cf prejudice 1 am 
of opinion that the lower Court ought to 

have determined tho question as to how far 
Original Suit No. 214 of 1917 on the hie 
of the Ranipet Ccurt rendered the present 
suit res judicata as regards the question of 
the date of dispossession and how far the 
present suit is barred by Order II. The 
affidavit of the defendants’ Vakil in the 
lower Court, whioh has r.ot been contradicted, 
shows that these points were raised in the 
oourse of the argument and noted by the 
Judge who, however, makes no reference to 
it in his judgment. I think the petitioner 
has been prejudiced by the Munsif not 
having dealt with all the questions raised 
whioh fairly arose out of the pleadings. The 
portion of the decree declaring plaintiffs’ 
title to the land is clearly wrong a 9 the suit 
was under seotion 9 of the Specific Relief 
Aot. 

I set aside the decree of the District Munsif 
and direct him to return the plaint for 
presentation to the proper Court. Costs will 
abide and follow the result. 

m. o. P. 

Decree set aside. 

(8) 24 M. 43. 


PATNA HIGH COURT. 

Second Civil Appeal No. 622 of 1918. 

August 8, 1919. 

Present: —Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Foster. 
GOPALJI SAH— Plaintiff — Appellant 

versus 

Musammat MANBIRTI KUER and others — 
Defendants—Respondents. 

Hindu Law — Widoiv, power of, to gift property for 
benefit of husband’s soul — Reversioner, right of objection 
of — Burden of proof. 

A gift of family property by a Hindu widow for 
the benefit of her husband’s soul is permissible and is 
just as valid and binding on the reversioners as if tho 
gift had been made for purposes of legal necessity. 
But a gift for such a purpose must not amount to an 
exorbitant or excessive portion of tho whole 
property, [p. 997, col. 2 ] 

Where in such a case the donor adduces evi¬ 
dence showing a prima facie case which would 
justify such a gift, it is for the objecting reversioner 
to provo that the property alienated was excessive 
and that, therefore, the gift was not justified, [p. 998, 
col 1.] 

Appeal from a decision of the District 
Judge, Saran, dated the 4th February 1918, 
affirming that of the Sub-Judge, Saran, 
dated the 4th September 1916. 

Mr. Harihar Prasad Singh, for the Appel¬ 
lant. 

Mr. Qanesh Dutt Singh , for the Respondents. 

JUDGMENT. 

Miller, C. J.—This is an appeal by the 
plaintiff from a decision of the District Judge 
of Saran, dated the 4th February 1918, affirm¬ 
ing a decision of the Subordinate Judge. 

The plaintiff, who is described by the 
District Judge as a fairly well-to-do man 
with several houses of his own, is the next 
reversionary heir of the late Lalohand Ram, 
who died some years ago leaving a widow, 
the defendant No. 1, but no male issue, and 
who appears to have been a devout Hindu. 
During his lifetime he gave away much 
of his property for religious purposes. On 
the 7th May 1909 some 10 years after 
her husband’s death, the defendant No. 1 
executed a deed of gift of a house, part of 
the property inherited from her husband, 
in favour of Sheodip MisA, the defendant 
No. 2. A few years later, on the 10th 
November 1914, the defendant No. 2 execut¬ 
ed a zarpeshgi deed in respect to the said 
house in favour of the defendant No. 3 
for the sum of Rs 1,000. It appears from 
the evidence that the defendant No. 2, 
the original donee, had spent money m 
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Rs* 8 2nr? th p h oT' araountin K ‘o some 
deer) 200 ° r _ Rs - 300 ’ before the zarpeshgi 

the 12th Jannary 1915, the plaintiff, al- 

hav ^ tha ‘ ‘ ime he a PP* a ^ to 

have taken no steps to get the deed of 

gift set aside, instituted the present suit 

olaiming a declaration that the deed of 

8>_ft of the 7th May 1909 executed by the 

widow in favour of the defendant No. 2 

was without legal neoessity and fraudulently 

executed and not binding upon him as 

reversioner of Lalohand Ram. The defence 

to the action was that the gift was made on 

the anniversary of her husband's sradh and 

was for his spiritual benefit and that a 

T h a Da ‘ u '-e was, according 
to Hindu Law, justifiable on the part of 
the widow. 

The Ehatnot Judge found that the widow 
gave the house in question to the de- 
fendant, No. 2 who is a Brahmin, on the 
anniversary of her husband’s death and 
that she did so with religious motives, it 
is not disputed that it is competent to a 
Hindu widow to alienate portions of the 
amily property for religious purposes and 
more part.oularly if the gift should be 
oonduo.ve to the spiritual welfare of her 
late husband. The plaintiff by his plaint 
alleged that the resources of the family 
were not suoh as to justify the gift of 
property of suoh value. The intrinsic value 
of the property itself is not great and 
according to the finding of the lower 
^ourt there was no evidence on the reoord 
to show that, at the time of the gift in 
question, the widow had no other property 
wtaioh she inherited from her husband 
than the disputed house, and, as far as oan 
be gathered from the judgments of both 
e ower Courts, there does not appear 
0 ave been any direct evidenoe as to the 
actual extent of the family property held 
by the widow at the time of the gift. In 
ea ing with this aspect of the case, the 
•strict Judge said that, apparently, all 
that passed to the widow from her late 
tusband was this house. If, as a fact, there 

fk 9 ^j° evi( ^ 0noe the record to show that 
• f W .* ^ a t time had no other property 

inher^ed from her husband than the house in 

q estmn, it is difficult to see how the District 

S&fT"? conclusion. It is not a 

ais«ui 9 t finding 0 f fact that tho widow 


hid no other property and I think it was, 
in all probability, a view taken by him 
as to the probable state of affairs owing 
to the absence of any evidenoe upon the 
subjeot. Both the Subordinate Judge and 
the Distriot Judge dismissed the suit. The 
former held that the gift in question was 
for the benefit of the soul of the late 
Lalohand Ram and as suoh was properly 
made by his widow on the day of the 
first barkhi sradh of her deceased husband. 
He, however, thought that, even if it was 
the only property in her possession, she 
would, even then, be justified in alienating 
it for such a purpose. The Distriot Judge 
also found that the alienation was a religious 
one made by the widow to benefit the 
soul of her deoeased husband and that 
suoh an alienation was valid. He did not 
decide the question of whether the gift 
would be valid if it were a gift of an 
unreasonable and exoessive portion of the 
estate, although he mentions tho point as 
having been raised and adds, as already 
stated, that the house was apparently all 
that passed into the widow’s hands at the 
date of her husband’s death. He thought, 
however, that the plaintiff’s only objeot in 
bringing the suit was to give vent to his 
annoyance at the faot that the defendant 
No. 3 had acquired the zarpeshgi interest 
in the property. The judgment is not 
altogether satisfactory. There oan be no 
doubt that a gift of family property by a 
Hindu widow for the benefit of her hus¬ 
band’s soul is permissible and is just as 
valid and binding on the reversioners as 
it the gift had been made for the purposes 
of legal neoessity. This, however, is subjeot 
to the rule discussed in the case of Panna - 
chand Ohhutalal v. Manoharlal Natidlal 
(1) that the gift for each purposes must 
not amount to an exorbitant or exoessive 
portion of the whole property. In the present 
case it is stated by the Subordinate Judge 
that there was no evidenoe as to whether the 
widow possessed other property in addition 
to tho house in question and the Distriot 
Judge has not, in terms, found otherwise. In 
this state of affairs, as I have already 
indioated, I think it must be taken that 
when he says there was apparently no ether 
property which parsed to the widow, all 

(1) 43 Ind. Cas, 729* 42 B. 130; 20 Bom, L, R. 1, 
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he meant was that, so far as the evidence 
went, there was nothing to show that she 
had any other property. 

The question whioh then arises is, whe¬ 
ther, in the absence of any evidence upon 
this matter, the plaintiff or the defendants 
ought to succeed. The onus was oertainly 
upou the defendants in the first instance 
to adduse evidence showing a prima facie 
case whioh would justify the gift. This, 

I think, they did when they proved that the 
gift was for the spiritual benefit of the 
deceased. It then lay upon the plaintiff 
to make out that the property alienated for 
suoh a purpose was exoessive and, therefore, 
not justified. In thisrespeofc it would appear 
that the plaintiff failed to establish the 
oase whioh he set up in his pleadings that 
the resources of the family were not suoh 
as to justify the gift of property of the 
value of that in question. For this reason 
I think this appeal fails and must be dis¬ 
missed with costs, 

Foster, J. — I agree. 

Appeal dismissed. 

Adv*(zrn Mlj-, 

^"pAJNA Hl&fe^/OURT. 

Appeal from ^^iSM/Order No. 106 of 1919 

and 

Civil Revisions Nos. 87, 96 and 97 op 1919. 

July 22, 1919. 

Fresent: —Mr. Justice Mulliok and Mr. Justioe 

Atkinson. 

In M. A. No. 106 cf 1919 
y fusammat ABBASI BF.GUM —Appellant 

versus 

Musammat MUSTAFA BEGUM— 

Respondent. 

In C. R. Noe. 87, 96 and 97 cf 1919 
Musammat ABBASI BEGUM- Petitioner 

versus 

Musammat UMATUS SOGRA and another — 

Opposite Party. 

Guardians and Wards Act (VIII of 1890,), s. 24— 
Muhammadan Law-Shia Law— Minor girl—Guardian 
appointed of person and property—Marriage of minor 
—Sanction of Court , whether necessary—Right of minor 
to select bridegroom. 

Where a guardian has been appointed by the Court 
of the property and person of a minor girl, it is within 
the competency of the District wudge to sanction her 
marriage with a particular bridegroom, Such sanc¬ 


tion is not only ordinarily desirable, but is necessary 
for the purpose of determining the suitability of the 
proposed bridegroom. Under the Shia > aw such a 
minor girl, who has attained puberty and the age of 
discretion, has an absolute right to marry the man of 
her choice, subject always to tho superintendence, 
and, if necessary, the veto of the District .Midge in 
his capacity of parens patrix by delegation from tho 
Sovereign, [p. 990, cols. 1 & 2.] 

Appeal from a decision of the District 

Judge, Muzafferpur. 

Mr. Kurshed Husnain , for the Appellant- 
Petitioner. 

Messrs, Sultan Ahmad and Hasan Jan , for 
the Respondent and the Opposite Party. 

JUDGMENT.—This matter arises oot of a 
proposal of marriage made by Musammat 
Mustafa Begum in respect of Umatus Sogra, 
her grand daughter by her daughter Musam • 
mat Kaniz Fatima. 

The application was made on tbe 8th of 
January 1918 before tbe District Judge of 
Muzafferpur. 

It appears that Musammat Umatus Sogra s 
father and mother are dead, and that in 1914 
the District Judge appointed as tbe guardian 
of her person and property her paternal 
grandmother Musammat Abbaai Begum in 
conformity with the directions contained in 
the Will of the minor’s father. It is alleged 
on behalf of Musammat Mustafa Begum that 
notwithstanding the appointment of a Court 
guardian the girl has never been in the 
custody of Musammat Abbasi Begum, that she 
has since her father’s death continuously 
resided in the house of Mustafa Begum at 
Muzafferpur, that she has been educated by 
her and that she is desirous of marrying one 
Mohammad Hussain who is connected with 
the family of Musammat Mustafa Begum. 

When the application of the 8th January 

1918 was filed by Musammat Mustafa Begum, 
Musammat Abbasi Begum filed a counter- 
application before the District Judge object¬ 
ing to the marriage and suggesting that the 
girl should be married to Akhtar Hussain, 
the son of one Nazir HueaiD, residing at 

Muzafferpur. 

The District Judge on the 17th February 

1919 disposed of both applications by an order 
in whioh he held that neither the paternal 
nor the maternal grandmother could e a 
guardian for marriage under the Shia Law to 

whioh the minor is subject. 

At this time he also had before him a peti¬ 
tion purporting to qome from Mtuamm* 


c 
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? I j a ^ U8 .^ gra h erse ^ and alleging that she 
had attained the age of puberty and discre¬ 
tion and that she desired to marry Moham¬ 
mad Hussain. 

In regard to this petition the District 

Judge ordered an enquiry for the purpose of 

definitely ascertaining the wishes of the 

minor, and appointed Khan Bahadur Ahmad 

Hussain and Moulvi Muhammad Shafi, two 

Pleaders of the Mozafferpur Bar, to make the 

necessary inquiries. The report of these 

gentlemen was submitted on the 27th February 
* */ a y, 

On the 19th March 1919 in consequence 
of an application made on the 15th of 
March by Musammat Abbasi Begum, the 
District Judge recorded an order refusing 
to allow Musammat Abbasi Begum permis¬ 
sion to cross-examine the two Commissioners, 
and to adduce evidence for the purpose of 
showing that their statements of the wishes 
of the minor were incorrect. 

On the 31st March 1919 the Distriot 
Judge disposed of the application of Musammat 
Umatus Sogra by an order granting 
sanction to her proposed marriage with 
Mohammad Hussain. On the same day he 
passed an order refusing the prayer of 
Abbasi Begum for the delivery of the body 
of Musammat Umatus Sogra to her oare 
and oustody. 

Against this part of the learned Distriot 
Judge's order which purports to have been 
made under section 2o of the Guardians and 
Wards Aofc, Musammat Abbasi Begum has 
filed Appeal No. 10G of 1919. Against the 
order of the 31st March 1919 she has 
preferred a motion whioh has been numbered 
as No 87 of 1919. Against the orders of the 
17th February and 19th Maroh 1919 she 
has preferred the motions whioh have 
been numbered 96 and 97 of 1919. 

Now the first question to be considered 
is what are the powers of Musammat 
Umatus Sogra in the matter. 

It has been found as a fact by the 
learned Distriot Judge that she has attained 
puberty and the age of discretion. She 
has, therefore, under the Shia Law an 
absolute right to marry the man of her 
choice, subject always to the superintend¬ 
ence, and, if necessary, the veto of the 
District Judge in his oapaoity as parens 
patriw by delegation from the Sovereign. 


hn 


n 


it 


It is contended by Mr, Khurshed Husnain 
that the Judge has no power to sanotion a 
marriage, though he may always restrain 
a ward from marking an unsuitable ohoioe. 
In my opinion the Court has not only 
jurisdiction but it is its boundeo duty, 
when apprised of a proposed marriage, to 
examine the fitness of the bridegroom 
and to advise the ward to the best of his 
ability. The power to veto the marriage 
implies necessarily the power to approve, 
and by recording the order of sanotion in 
the present case he has done nothing what¬ 
soever whioh oan justify our interference 
under seotion 115, Civil Procedure Code. 
The case is still stronger where the minor 
herself, although she has made her ohoioe, 
seeks the advice of the Court as a matter 
of courtesy, and I take it that the law 
contemplates that the welfare of the minor 
demands that no marriage should be per¬ 
formed without previous notice to the 
Court. 

On the point of jurisdiction, therefore, it 
seems to me that the contention of Mr. 
Khurshed Husnain is not well-founded and 
must fail. 

The next question is, whether - it is a 
fact that the lady has arrived at the age 
of puberty and discretion. 

Now in revision it is * not ordinarily our 
praotioe to go into questions of fact; but a 
very strenuous argument has been addressed 
to us a9 to the various irregularities com¬ 
mitted by the learned Distriot Judge in 
appointing the two Vakils as Commissioners 
and in accepting their statement without any 
cross examination in Court. 

It has also been suggested that the pro¬ 
per course was for the Judge himself to 
have ordered the production of the minor 
in Court so that he might ascertain her 
wishes at first hand. 

Now having regard to the customs of 
this part of the country and the status 
of the family to whioh the parties belong, 
we take it that it would have been impos¬ 
sible to seoure the attendance of the minor 
in Court or to arrange that she should have 
been seen by the presiding ofiDer himself. 
The Court adopted under the circumstances 
the procedure best suited to the object in 
view. He appointed two most respeotable 
gentlemen who were personally known to him, 
one of them being a Khan Bahadur and a 
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member of the Legislative Coanoil. From 
the record of their proceedings I am quite 
satisfied that there oan be no shadow of 
reason for suspeotiDg that they were aotaated 
by any improper motives in the matter. It 
appears from the record that Syed Ahmad 
Hussain, who though not a relation has 
known the girl from her childhood and is 
addressed as dada or grandfather, took 
the girl into a room by herself and put 
questions to her ; the answers being re¬ 
corded by Moulvi Muhammad Shafi who 
was sitting at the door. Nobody who 
reads these answers oan fail to draw the 
inference that they give an aoourate state- 
ment of what she said and that they re 
present her own views with regard to the 
ohoioe of a husband. A certificate to this 
effect has also been appended by the two 
gentlemen themselves. In the statement the 
girl says that she is sixteen years of age, 
and on being asked whether she wishes to 
marry the eldest son of Qasim Mian or 
the youngest son of Nazir Mian and on 
being warned that her ohoioe would affeot 
her whole future and was to be made after 
the most anxious consideration, 9he answer¬ 
ed, ‘ I would like to make a marriage with 
Qasim Mian’s eldest son. ” She was then 
asked whether she had spoken under the 
iDflaeuoe of any one else, that is to say, 
her paternal or maternal grandmother, 
and her answer again was, "No. I have 
said so of my own free will.” 

Under these circumstances it is impos¬ 
sible to bold that the learned Judge was not 
right in believing that the considered deci¬ 
sion of Musammat Umatus Sogra was to 
marry Mohammad Hussain and to refuse 
the proposal of Akhtar Hussain. 

As to her age and as to the fact of her 
having attained puberty, the report gives 
adequate grounds fcr holding that the 
finding of the District Judge was correct. 

Under these oiroumstanoes the suggestion 
that we should remit the case for the 
examination of witnesses in Court is one 
which we cannot aooept. 

It has been stated by Mr. Khurshed 
Husnain that Syed Ali Nawab, the husband 
of Musammat Mustafa Begum, is opposed to 
the marriage, and that he being the nearest 
and eldest male relative on either side the 
omission of the learned Distriot Judge to 
consult him vitiates his finding. 


We have no definite information of the 
wishes of this gentleman in the matter. 
If any reliance is to be placed upon the 
affidavit furnished by Musammat Mustafa 
Bsgum, it would seem that he in 1916 
was in favour of the marriage However, 
we do not attach any importance to his 
wishes, beoause the Distriot Judge had 
jurisdiction to decide upon the suitability 
of Mohammad Hussain and in the absence 
of anything to the contrary he has, in our 
opinion, given a very proper decision. The 
proposed bridegroom is a B A. and is 
reading for the B. L. degree. There is a 
disparity of about ten years between him 
and his bride, but this, in the oiroumstanoes, 
is not a very great disadvantage. 

We have been asked by Mr. Khurshed 
Husnain to prescribe directions as to the 
procedure wbioh should be followed in regard 
to proposals for the marriage of wards of 
Court. We consider it unnecessary to lay 
down any hard and fast procedure, but we 
may say that we approve generally of the 
procedure laid down by their Lordships of 
the Calcutta High Court in the case of 
Monijan Bibi v. District Judge of Birbhoom (l). 
We have given effect to the principles followed 
in that case in holding that ordinarily the 
sanction of the Court is desirable, if not 
neoessary, for the purpose of determining 
the suitability of the proposed bridegroom. 
The procedure suggested by their Lordships 
is one which commends itself to reason and 
is not contrary to law and consequently, 
in our opinion, it should, wherever possible, 
be followed. 


In this view of the case the applications 
for revision in Cases Nos. S7, 96 and 97 of 
1919 must be dismissed. 

With regard to Appeal No. 106 of 1919, 

no doubt under ordinary oiroumstanoes the 
guardian appointed by the Court would 
have the right to the custody of the parson 
of the minor; but as she has attained puberty 
and is of the age of discretion, her mai riage 
with Mohammad Hussain will immediately 
make Mohammad Hussain the lawful guard¬ 
ian of her person and that being so, it .s 
undesirable that we should direct 
her to be delivered into the custody of 
Musammat Abbasi Begum. 


(1) 25 Ind. Cas. 229; 42 C. 351; 20 C. L. J. 91; 19 
C. W. N. 290. 
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There is also the farther ground that 
according to the Boding of the learned 
Jndge the girl has for a long time been 
in the oastody of Musammat Ma9tafa. 
The petition of Musammat Abbasi Begum 
does not disclose how or when the girl 
was removed from her custody, and we think 
that there is ground for the suggestion of 
the opposite party that she has not for 
many years been in the oustody of the guard* 
ian appointed by the Court. 

Taking all the circumstances into con¬ 
sideration we do not think that we should, 
under section 25 of the Guardians and 
Wards Act, compel the minor to reside at 
present with Musammat Abbasi Begum. 

The appeal and the motions are dismiss¬ 
ed with costs. There will be one hearing 
fee in all these matters, assessed at five 
gold mohurs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 567 of 1918. 

March 7,1919. 

Present :—Mr. Justice Kuraaraswami Sastri. 
CHILUKURI NARASIMHACHARYULU 
GARU— Pl4Intiff —Petitioner 


versus 

ZAMLNDAR of BOBBILI and others— 

Defendants — Respondents. 

Court Fees Act (VII of 1870J, s. 1?, applicability 
of-Civil Procedure Code (Act I of 1^089« O \ II, 
r. 10, O XLIII , r. 1 (a)— Valuation, decision as to, to 
determine jurisdiction —Plaint, return of, for presen. 
tation to proper Court — Appeal, whether lies. 


1917, preferred against the deoree of the 
Court of the District Munsif, Rajam, in 
Original Suit No. 2 of 1917. 

Mr. V. Suryanarayana, for the Petitioner 

Messrs. T. V. Venkatamma Aiyar and Y. 
Sttryanoraynna. for the Respondents. 

JUDGMENT.—The plaintiff, who is the 
appellant, valued the lands referred to in 
the plaint at Rs. 100 and filed the suit 
in tha District Munsif’s Court. Objection 
was taken at. to jurisdiction on the ground 
that the lands were greatly undervalued 
and that their proper value was beyond 
the Court’s pecuniary jurisdiction. The 
Distriot Munsif found on the evidenoe that 
the lands were worth Rs. 4.0 ,0 and ordered 
the plaint to be returned for presentation 
to the proper Court. 

This order returning the plaint is appeal- 
able under Order XLl II, rule 1, clause (a), and 
an appeal was filed in the Distriot Court. 
The Distriot Judge, relying on seotion 12, 
clause l,of the Court Fees Aot, held that no 
appeal lay as the deoision of the District 
Munsif as to the valuation was final. 

I am of opinion that the deoision of the 
Distriot .Judge oannot be supported. As 
was pointed in Peari Shah v. burja Mai 
(1), section 12 of the Court Fees Aot has 
no application where the valuation is 
made by the Court for the purpose of 
determining the question whether the suit 
ia Aithin the pecuniary limits of the Court s 
jurisdiction. All the authorities have been 
reviewed by Mookerjee and Holmwood, JJ., 
i nd I entirely agree with the deoision, 
which is in aooordanoe with the view 
taken by this Court in Annamalai Ohetti v. 
Cloete (2) and Kanaran v. Komappan (A). 

I set aside the deoree of the lower 
Court and direct it to dispose of the appeal 
aooording to law. Respondents will pay 
appellant’s costs. 


Seotion 12 of the Court Fees Act has no applica¬ 
tion where the valuation is made by the Court for 
the purpose of determining the question whether 
the suit is within the pecuniary limits of the Court s 

jurisdiction. , . , . 

Where, on the basis of such valuation, a plaint is 

returned for presentation to the proper Court, an 
appeal lies against the order under Order XLIII, rule 
I (a). Civil Procedure Code. 

Petition, under seotion 115 of Act Vo 
1908, praying the High Court to revise the 
deoree of the Distriot Court of vizagapatam. 
in Ciyil Miscellaneous Appeal No. 14 of 


Decree set aside. 

(D 16 Iud.Cas 576; 17 C. W. N. 603; 16 C. L. 

3< (2» 4 M. 204; 1 Ind. Dec. (n. ■•) 977. 

( 3 ) 14 Al. 169; 6 lud. Dec. (n. s.) 120. 
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PATNA HIGH COURT. 

Fir?t Civil Appeal No. 59 of 1919 

June 26, 1919. 

Present: —Mr. Justice Coutts 

Pands SATDEO NARAIN— Appellant 

versus 

RAMAYAN TEWARI_r espondent 

Court-feeB Cross-objection, value of—Declaration in 
respect of mortgage sought to he set aside- Ad valorem 

,i QQ % 


-[1919 


Where the object of a cross-objection is to have a 
cclaration in respect to a mortgage set aside the 
proper value of the cross-objection, for the purpose 
of Court-fees, is the value of the mortgage. 1 


FACTS.—The plaintiff, who w a8 a Hindu 
presumptive reversioner, brought the suit 
for possession of the property in dispate 
with a declaration that the mortgage 
exeouted by the widow of the deoeased 
owner of the property was not binding on 
him and that the mortgage deoree obtained 
on the mortgage and the sabseqaent sale 
thereunder was invalid and infruotaons 

so far as he was oonoerned. The defendants 
Nos. 3 4 and 5 were the transferees from 
the auction-purohaser in execution of the 
mortgage-deoree. They oontended, among 

other things, that the mortgage exeouted by 
the widow was binding on the plaintiff. 
The first Court disallowed the plaintiff’s 
suit for possession but gave a declaration 
that the mortgage was not binding on 
him. The plaintiff appealed and the defendants 
Nos. 3, 4 and d filed a oross-objeotion on 
the ground that the mortgage-bond was 
binding on the plaintiff as reversioner. 
Ihe property involved was worth R 8 mnn 
Defendants Nos. 3, 4 and 5 were zarpethgU 
dare on behalf of the auction-purchaser 
and their zarpeshqi was Rs. 12 300 Th 
original mortgage of 1896 exeouted'by the 
widow which the plaintiff wanted to have 

declared as not binding on him, was for 

Re. 1.900 only. Defendants Nos. 3 , 4 anc j 5 
paid a Court-fee of Rs. 10 only ’on the 
cross-objection The Stamp Reporter submit! 
ted that if the declaration given by the 
Court of Srst instanoe would be set 

the defendants Nos 3, 4 and 5 Ton, d be 

benefited by Rs. 12.300. and, therefore 
they should pay ad valorem Oourt-fees on 

that amount. The Taxing Officer consider! 

° as ® of T 80ma importance referred 

it to the Taxing Judge. orrea 


n Su f M ftr ab Mullick - Mm** 
tt lppeHanT & *"• *° T 

and X w 8r9 ' J ia3endra Prasad < Sambhu Saran 

r , s .;.j 8 , W0 z„, t L 

deoree and in execution purchased the 
mortgaged properties. We are in this case 
oonoerned with only one of these properties, 
whioh was purchased for Rs. 826. After 
the auction sale the decree-holder auction- 
purchaser sold this property to one Baldeo 
babai, who in his turn mortgaged it to 
Sr, Kishun Sahu, Sitaram Sahu 
and Dnrga Prasad (defendants- 
respondents Nos. 3,4 and 5). The present 
cult was then instituted by the presumptive 
reversioners for possession of the property 
end also for a declaration that the 
mortgage by the widow and all subsequent 
transactions were invalid. The prayer for 
possession has been disallowed in the Court 
of 6 rst instance, the only relief granted 
being a declaration that the mortgage by 
the widow was not binding on the plaint- 

have A8R1D . st , tb,s deoree the plaintiffs 
been E h a / ro8 e-objection has 

Noa q a ^ c ® defendants-respondents 

Nos. 3 4 and 5 in regard to the deolara- 
tion It ,s with the Court-fee to be paid 
on the cross-objection that we are concerned, 
and the point for consideration is whether the 
value of the oross-objeotion should be the 
value of the mortgage in regard to whioh 
the declaration was obtained, or whether 
it should be the value of the cross- 
objeotors mortgage whioh was for a sum 
very much greater than the mortgage by 
the widow. It is true that if the declara¬ 
tion is set aside, the oross-objeotors may be 
benefited to a muoh greater extent than 
the value of the declaration, but this is 
no a matter with whioh we are oonoerned. 

Ail that is asked for is that the deolara- 

reg&r< * *° the widow’s mortgage 
should be set aside and the value of this 
mortgage, in my opinion, is the proper value 
of the oross-objeotioD. ... 

Order accordingly. 
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MADRAS H.GH COURT. 

Second Civil Appeal No. 139 of 1017, 

May 2, 1919. 
fresent: — Sir John Wallis, Kr. t Chief 
Justice, and Mr. Justice SeRhagiri Aiyar. 
OVULA KONDAMA NAIOKEN 
A1YEN AVERGAL and another— Pl&jntiffi 

— Appellantj 
versus 

APARANJI AMMA and others— 
Defendants Nos. 1 to *5—Respondents. 

Compromise — Good faith, want of—Advantage 
secured by one party-Trust-Transferee in good fadh, 
position of—Trusts Act (II of 18820, as. B9, 96. 

Whoro a compromise is entered into as between 
persons, one of whom could not have m good faith 
believed in the claim put forward by him and the 
latter secures an undue advantage to the prejudice of 
the other party, such advantage must be deemed to In 
held in trust for the benefit of the person prejudiced 
or his representative and should be restored to the 

latter, [p. '007, col. 2; p. 1008, col 1J 

Qunjeshwar Kumvar v. Du>ga P^ashad So,gh 4 

^26 C n 4 657-' W A. L J. I sTil^L J. h 20 
Bom L R 38; (1918) M W. N. 16; 7 L. W. 94; 4 P. 

L W. 1 ; 41 I. A. 229 (P. O.), followed. 

An alienee in good faith and for consideration 
from the party who has secured such advantage is 
not, however, affected by the infirmities affecting his 
alienor’s title, [p. 1008, col. l.J 

Second appeal against the decree of the 
Coart of the Temporary Subordinate Judge 
of Madnra. in Origmal Smt No. 9 of 1916 
(Original Sait No. 29 of 1915 on the Ble of the 
Coart of the Subordinate Judge of Madura). 
Messrs T. R. Venkatarama Sastn and 1. o, 

Ramaswami Aiyar, for the Appellants. 

The Hon’ble Mr. T. Rangacharuir, Messrs. 
S. Srinivasa Aigangar and B. Sitarama Row, 

for the Respondents. . , 

This appeal coming on for hearing on the 

8th and 9th August 1918. the Court delivered 

the following .. c A 

JDDGMENT.—We are not satisfied that 

the learned Subordinate J^ge has sufficn 
eutly considered the bearing of all the 
material evidence in this case on the 
questions whether there was a bona fide 
dispute whioh was settled by the com¬ 
promise embodied in Exhibit A and t.he 
partition deed Exhibit C or a fa'r ja y 
settlement. He has not considered the 
effeot of the evidenoe as to the property, 
which is the subject of the present suit 
and in the hands of the alienee, having 
been the separate property of Mailohamy 
and his brauoh, having oome to them from 


their grandmother’s father, the Zemindar 
of Ayakudi. He has also not considered 
with reference to the question of bona fides 
the evidenoe as to whether the two branches 
were divided or not. This evidenoe must 
be taken into account in order to arrive at 
a conclusion whether the compromise 
now in question was really a buna fide 
compromise of doubtful claims or a fair 
family settlement. Before disposing of the 
ease, we must call for a fresh finding on 
these questions. We leave it to the dis¬ 
cretion of the learned Subordinate Judge to 
decide whether fresh evidence should be taken. 

We direot the Subordinate Judge to return 

findings on the following issues: — 

1. Was the property in dispute the separate 

properly of Mailohamy? , . ... 

2 Were Mailohamy and Mandalathipathi 

undivided? , ,. . , . , 

3 Was there a bona fide dispute wbiou 
was settled by Exhibits A and C or did they 
amount to a fair family arrangement ? In 
considering this question the evidenoe as 
to the existence of a Will by Mailohamy 
leaving property to be divided into three 
shares, will also have to be considered. 

Two months will be allowed for the 

submission of the finding and seven days for 
objections. 


contained 

Temporary 

submitted 


having re¬ 


in oomplianoe with the order 
in the above judgment the 
Subordinate Judge of Madura 
the following 

FINDINGS.—The High Court 
manded the case for finding on the following 

issues, viz :— 

( t ) Whether the property in dispute ,is 
the separate property of Mailohamy and hia 
branch, having oome to them from their 
grandmother’s father the Zemindar of 

Ayakudi? 

(u) Were Mailohamy and Mandalathi 

nathi undivided ? . • l 

P (Hi) Was there a bona fide dispute which 

was settled by Exhibits A and C or U 
t L py amount to any family arrangement ? 

I submit the following findings :- . 

1 issue 1.—The suit properties consist 

nf R items. Of these, items Nos. 6 and 8 
arc house properties and the rest are ande. 
n is not clearly stated in the plaint how 
the suit properties are the separate pro- 
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pertics of Mailohamy and bis branoh. 
Plamtiffs Vakil says that it is never the 
p 1 a' Dt iff a case that the properties are 

Manjakkam properties of Mailohamy’s 
grandmother Madamma. but their oase 
is that they are the self.acquisition of 
Alailohamy in his own lifetime, having 
been given to him by the Zamindar of 
Ayakudi on aoouunt of love and affeotion 
towards him. I shall, therefore, consider 
whether the properties were the self- 
acquisition of Mailohamy in bis own lifetime. 
In support of their contention, plaintiffs 
examined Sivaswami Pillai (plaintiff witness 
No. w h 0 was K ar nam of Ayakudi. They 
a so rely on the statement, Exhibit LL 
hied by the 3rd defendant in the oriminai 
proceedings and on the descriptions contained 
in the documents Exhibits CC, DD, G and 
E executed by Mailohamy. Sivaswami 
r'lliai (plaintiff witness No. 10) says in his 
chief examination that items Nos. 1, 2 and 7 
(which are situate in the block called 
iranobantbangi and irrigated by Papan 
obannel) and also items Nos. 4 and 5 (whioh 
are Combai Pnnjai) were given to Mail- 
Ohamy by the Zemindar. Third defendant 
also in her statement (Exhibit LL) stated 
that the suit properties were given to her 
father-in law Mailohamy by the Zemindar. 

. ut ‘be statement of these two witnesses 
is worthless. Plaintiffs’ witness No. 10 
admitted in his oroes-exaraination that he 
bad no personal knowledge of the alleged 
gift to Mailohamy by the Zemindar. Third 
defendant also had no personal knowledge 
and m the plaint, Exhibit M, whioh 
she subsequently 61ed, she ceased to 
menuon that the suit properties were 
her father in law’s self acquisition. As 
regards items Nos. 2 to 6 and 8, Mailohamy 
himself nowhere described them as his 
self acquisition. He was describing as 
h!s self-aoqnisition only items Nos. 1 

&nd l (f . or . th ® d esoription of item No. 1, 
see Exhibits CC, DD, G and for description 
of item No. 7; see Exhibit C). To consider 
that at least these two items Nos. 1 and 7 
were his self-acquieition, I do not think that 

rr r T tbe above eaid documents 

are sufficient ,n the absence of any other 

corroborating evidence. 1, therefore, bold 

that none of the suit properties are the self. 

acquisition of Mailohamy in his lifetime. 

They are not either Manjakkani properties 


(Streedbanam) of Mailohamy’s grandmother 
according to the plaintiffs’ Vakil’s own 
admission. 

2. Issue 2 .—Then with regard to tbe second 
question, there is no direct evidence, either 
oral or documentary, on the point of division 
set up by the plaintiffs. The matter is to be 
judged merely from oiroumstantial evidence. 
It is conceded on all hands that Mandalathi- 
pathi’s father and grandfather lived at 
Balasamudram and remained in possession 
of the properties there, while Mailohamy 
and his father lived at Ayakudi and remain- 
ed in possession of the properties situate in 
that village. It is also in evidence that the 
patta for Ayakudi lands stood in the name 
of Mailohamy {vide pattas T series) and that 
he alone was paying the taxes on those 
lands and also on the houses su-uate in that 
village (vide reoeipts Exhibits U, W, Yseries), 
while the patta for Balasamudram lands 
stood in the name of Mandalathipathi’s 
father (vide reoeipts Exhibit L) and after 
his death in the name of Mandalathipathi 
(tide patta Exhibit SS). Also each branoh 
was alienating the properties in its separate 
possession as its own. To begin with the 
alienations of Balasamudram properties by 
Mandalathipathi’s branoh alone, Mandala- 
thipathi’s father executed in 1865 two mort¬ 
gages of some ancestral lands at Balasamud- 
ram as if they belonged to him exclusively, 
and died in 1868 ( vide, recitals in Exhibit L). 
Afterwards Mandalathipathi’s mother as 
guardian of Mandalathipathi discharged these 
two debts by selling away the mortgaged 
lands for Re. 8,000 (■ ide sale-deed Exhibit L). 
Mandalathipathi’s mother as his guardian 
sold av\ay also one aooestral house 
under sale-deed Exhibit H, as if it 
to Mandalathipathi’s branoh alone, 
thipathi himself after he attained 
exeouted a mortgage of all the remaining 
ancestral lands at Balasamudram as if they 
were his own (vide mortgage-deed Exhibit 
M) and lent the money so raised on that 
mortgage to a certain Muhammadan, Kadir 
Lebbai (vide Exhibit AA), without tbe 
concern of Mailohamy. Similarly from 1881, 
Mailohamy alone commenced to make aliena¬ 
tions of the ancestral properties at Ayakudi 
in his possession as if they were his own 
(vide mortgages and sale-deed—Exhibits Q, 

R, NN, 00, and CC). All these circum¬ 
stances—the separate living of the two 


in 1873 
belonged 
Mandala- 
majority 
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families from the time of Mandalathipathi’s 
grandfather, separate possession and enjoy¬ 
ment of separate properties hy each branch, 
separate pattas and separate payment of kists 
and separate dealings with the separate pro¬ 
perties in their respective possessions as if 
they were their own properties—all these 
dearly indicate that the two branches must 
have beoome divided both in status and 
estate at least so far back as 1865. 

6 It is argued by the defendants’ Vakil 
that the two branohes might be joint and the 
alienations made by Mandalathipathi’s father 
in his time and those made after his death 
by Mailchamy might be in their oapaoity as 
the then family managers. But the subse¬ 
quent oonduot of Mandalathipathi and his 
mother leaves no room for any such supposi¬ 
tion. If the two families were undivided, 
Mailchamy as the senior member and 
manager would be the proper person to 
exeouie Exhibits L » nd H either sirgly or 
jointly with Mandalathipathi’s mother. But 
instead of that we 6nd Mandalathipathi’s 
mother alone executing those deeds as 
guardian of Mandalathipathi and treating 
him as the absolute owner of Bala*araudram 
properties. As above pointed out, Mandala¬ 
thipathi also after attaining majority con 
sidered himself to be the absolute owner of 
the properties sit uate at Balsamudram. He 
got the patta for Balasamudram lands issued 
in his name and be pold away some of those 
properties and mortgaged some, without 
reference to Mailchamy. Suoh oannot be 
the case if the two families were joint and 
Mailchamy was the manager after the death 
of Mandalathipathi’s father. 

4. Defendants’ Vakil next argues that 
the properties described as anoestral and 
dealt with under Exhibits H, L, K and M 
might have been the self acquisition of either 
Mandalathipathi’s grandfather or father, and 
not derived from the common ancestor, and 
that Mandalathipathi and his parents, there¬ 
fore, rightly dealt with those properties 
without reference to Mailchamy. But there 
is no proof that the properties so dealt with 
were the self-acquisition of Mandalathipathi’s 
grandfather or father. 

5. Then with regard to the evidence on 
the defence side, defendants have absolutely 
no evidence whatever to show that the 
inoome from the lauds of the two villages was 
ever mixed together and used by both 


families for oommon purposes during the 
lifetime of Mandalathipathi’s father and 
grandfather. To prove jointness defendants 
rely mainly on the faot that during his 
minority Mandalathipathi lived with Mail¬ 
chamy and that the latter then managed the 
properties in the two villages. Mandalathi¬ 
pathi lost his father in 1869 and mother in 
1876. At the time of the death of his 
mother he was abjut 7j years old. Defenoe 
witnesses Viswanatha Monigar (defenoe 
witness No. 1), Suppiah Chetti (defence 
witness No. 3), Sankaralingam Pillai 
(defenoe witness No. 4), Venhatagiri Naina- 
varu 'defence witness No. 6) and also 3rd 
defendant (defenoe witness No. 7) say that 
sinoe his mother’s death and until 1893 
Mandalathipathi lived at Ayakudi with 
Mailchamy. Defenoe witnesses Nos. 1 and 2 
further say that Mailchamy then managed 
also the lands at Balasamudram and reoeived 
the paddy from those lands. That Mandala¬ 
thipathi lived with Mailchamy for sometime 
after his mother’s death is admitted also 
by plaintiffs’ eleventh witness (Chithanaha 
Vadbiar) and by Mailchamy himself in his 
written statement Exhibit KK-1. But I do 
not attaob any speoial importance to this oir- 
oumstanoe. It may be that Mailohamy took 
Mandalathipathi into his protection and 
looked also after his lands, seeing that he 
lost both his parents and there was no other to 
take oare of him. This was what Mailohamy 
stated in Exhibit KK 1. There is not a 
single document to show that Mnilohany 
treated Balasamudram properties as his own 
even during that period. 

6. During the time Mandalathipathi 
lived with Mailohamy, Mailohamy attested 
two sale deeds (Exhibits J and K) exeouted 
by Mandalathipathi in respect of the 
anoestral houses at Balasamudram. Similar¬ 
ly Mandalathipathi attested usufructuary 
mortgage (Exhibit BB) and a sale deed 
(Exhibit Z) of Ayakudi lands executed by 
Mailohamy. Farther Mandalathipathi having 
owed some rent to the mortgagee under 
Exhibit BB, Mailohamy undertook to pay 
it on Mailohamy’s behalf (vide Exhibit 
XV). Defendants contend that these acta 
indioate that Mailohamy and Mandalathi¬ 
pathi had joint interest in all the pro¬ 
perties situate in both the villages. But 
mere attestations alone of each other’s 
documents do not signify any suoh thing, 



1005 


INDIAN CASES. 


[1919' 


OVCLA KONDAMA NAICKEN AIYEN AYERGAL V. APaRANJI AMMA. 


At do time they exeouted or took any docu¬ 
ment in their joint names. Then about 
Mailobamy’s undertaking to pay the rent 
due by Mandalatbipathi, it is not known 
under what oiroumstaDoes he had so under¬ 
taken. The above oiroumstanoes are, there¬ 
fore, not suffioient to warrant an inferenoe 
of jointness. 

7. Defendants rely also on the written 
statement Exhibit KK.-1 put in by Mailohamy 
in answer to Mandalathipatbi’s plaint Ex¬ 
hibit KK. But I do not thick that state¬ 
ment helps them in any way. No doubt 
Mailohamy has not expressly stated in Ex¬ 
hibit KK-1 that there was any regular 
partition between the two families. But he 
openly denied that the two families were joint 
and alleged that the sole and independent 
enjoyment by eaoh branch of the properties 
in their respective possession from several 
years operated as a virtual or de facto division. 
That appears to be his plea by reading 
together paragraphs 4 and 5 of that state¬ 
ment. 

8. Such is the evidence on both sides. 
In my opinion, the whole evidence and 
inferences from facts proved are consistent 
only with the hypothesis of separation of 
the two branohes in estate also loDg before the 
death of Mandalathipathi’s father. My find¬ 
ing then is that Mailohamy and Mandalathi- 
pathi were not joint. 

9. Coming now to the question whether 
the Will set up by the 3rd defendant is true, 
Viswanatha Monigar (defence witness No. 1), 
Suppiah Chetti (defence witness No. 2),Saoka- 
ralingam Pillai (defence witness No. 4) and the 
3rd defendant (defence witness No. 7) say 
that Mailohamy died on 14th May 1901, that 
four days before his death, i e., on 10th May 
he exeouted a Will by whiob be bequeathed 
all his properties equally to hia daughter 
(the 1st defendant), daughter-in law (the 
3rd defendant) and nephew (Mandalathi¬ 
pathi) and that the said Will wa9 written by 
one Perumalswami Naioken and attested by 
defendants witnesses Nos. 1, 2 aud 4 and 15 
others. Venkatagiri Nainavaru (defendant 
witness No. 6) says that he came to Ayakudi 
on the next day after the execution of the Will, 
thatMailohamy then mentioned theWillto him 
and that it was also read over to the witness. 
But the evidence of these witnesses is in¬ 
terested and conflicting. Defendant witnesses 
Nob. 1 and 2 hold decrees against the 2nd 


defendant and it is, therefore, their interest to 
see that the 2nd defendant is not deprived of 
the plaint properties. Defendant witness No. 4 
is indebted to the 4th defendant. Defendant 
witness No. 6 is a Dear relation of the 3rd de¬ 
fendant, and it was he who conducted all the 
criminal proceedings on behalf of the 3rd 
defendant and also the suit of 1902. Defend¬ 
ant witness No. 4 says that Mailohamy divided 
his properties among the three legatees and 
that three lists showing the properties given 
to eaoh legatee were prepared along with the 
Will. But defendant witness No. ldoesnoteay 
that any suoh division was made and lists 
were prepared. In her plaint, Exhibit MM, 
3rd defendant set up that her father-in-law 
made another Will previously on the 7th 
May 1901, by which he bequeathed all his 
properties equally to her and her daughter 
alone. But that prior Will is now domed. 
The first mention of the Will now in question 
was made by the 3rd defendant only in her 
plaint (Exhibit MM) filed in February 1902 
after a loDg interval of nine months. It was 
never put forward before. The reason given 
by thedefendant’s witnesses for its non regis¬ 
tration is that at the instigation of Mandi- 
lathipathi, Perumalswami Naioken duped the 
defendants Nos. 1 and 3 by saying thattheRegis- 
trar would come. But it is not a satisfactory 
reason. Mailohamy would not have allowed 
Perumalswami Naioken to make any delay. 

10. On the plaintiffs’ side plaintiff wit¬ 
ness No. 1 (lot defendant) denies that any 
Will was executed by her father. Alsoplaintiff 
and plaintiff witness No. 11 (Palace Tutor) say 
that Mailohamy did not execute any Will 
before his death. For the above reasons I 
find that the alleged Will is not true. 

11. Issue 3.—I have found that the two 
branohes were divided. Neither the 1st 
defendant nor Mandalathipathi could have 
been in ignorance or in doubt as to that fact. 
After he had attained majority, Mandalathi¬ 
pathi got the pitta for Balasamudram lands 
issued in his name and mortgaged those 
lanIs as if they were his own. He thus 
considered himself to be a divided mem er. 
Third defendant also cannot be said to have any 
honest aod bini file belief in the claim she 
was miking. I, therefore, hold that the cDm 
promise (Exhibit A) and the subsequent par¬ 
tition deed (Exhibit C) were not bo^t^ie, 
nor oau they be properly called a fl211 7 
settlement. 
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This appeal oarae on for final hearing 
after the return of the finding of the lower 
Court on the 28th April 1919. 

JUDGMENT. 

Seshagiri Aiyar, J. —The property in suit 
was last in the possession of one Mailobamy 
who died in May 1901. He left behind him a 
daughter, a daughter-in-law of a predeoeased 
son and one Mandalathipathi, a distant 
cousin. This cousin was living with the 
deceased for some years before his death. 
After his death disputes arose regarding 
succession to his property. The daughter-in- 
law put forward a Will alleged to have been 
executed by Mailohamy, under which she 
claimed that she was entitled to a third of his 
property. Tbe Magistrate who enquired into 
the claim as to possession decided against, her. 
Thereupon she sued to establish her one-third 
share in the properties. The daughter of 

Mailohamy, who is the 1st defendant in the suit, 

denied that the property was the separate 
property of Mailohamy and also the genuine¬ 
ness of the Will. Mandalathipathi on the 
other hand olaimed the property to have oorae 
to him by survivorship as he and Mailohamy 
were undivided. During the course of the 
trial, the parties entered into a compromise 
whioh is Exhibit C in this oase. By the 
compromise the daughter-in-law was given 
considerably less than the one-third whioh 
she olaimed, and the rest of the property was 
directed to be divided practically half and half 
between the 1st defendant and Mandalathi- 
patbi. The property was enjoyed jointly by 
the 1st defendant and Mandalathipathi until 
1907, when there was an aotual division by 
metes and bounds between the two people. 

In 1910 Mandalathipathi mortgaged these 
and other properties not comprised in the 
suit to the present 4th defendant, who brought 
a suit on the mortgage and obtained a decree. 
The present suit is by the sons of the 1st 
defendant to set aside inter alia the mort¬ 
gage in favour of the 4th defendant. 

On the last occasion the Subordinate Judge 
found, without deciding whether the Will 
was genuine and whether Mailohamy and 
Mandalathipathi were divided or not, that 
the compromise was bona fide and should be 
enforced. We pointed out in our order that 
the .bona fidss of the compromise must be 
etermined with reference to the facts 
whether the Will was genuine and whether 


Mailohamy and Mandalathipathi were divid- 
ed. The present Subordinate Judge has 
returned findings to the effect that the two 
branohes were divided and that the Will 
was not genuine. He has also found that 

the compromise is not binding, inasrnuoh 
as Mandalathipathi could not have honestly 
believed in the claim he put forward as 

being entitled to the property by survivorship. 
On the first two questions, we are satisfied 
that his findings are supported by the 

evidenoe he has referred to It is true 

that the question has to be considered with 
refereuos to the state of affairs that existed 
at the time of the compromise and although 
Mandalathipathi filed a suit, whioh he sub¬ 
sequently withdrew, to set aside an alienation 
by Mailohamy on the ground that the pro- 
perty was undivided, the course of dealing 
by the two branohes of family, their long 
separate residence and the absence of reliable 
evidenoe regarding common enjoyment far 
outweigh the absence of a regular deed of 
partition. I am not, therefore, prepared to 
differ from the Subordinate Judge on this 
question. As regards the Will, both the first 
Subordinate Judge and the present Subordi¬ 
nate Judge have agreed in holding that the 
evidenoe is insufficient to support its genuine¬ 
ness and I see no reason to differ from 
them. 

At the same time, I must point out that 
there is no evidenoe that the 1st defendant, 
with full knowledge that there was no truth 
in the claim put forward by the daughter-in- 
law and Mandalathipathi agreed to the com- 
promise from ulterior motives. There is not 
sufficient evidenoe to lead us to the oonolu- 
sion that in assenting to the terms of the 
compromise she was not acting bona fide 
in the light of tbe oiroumstanoes then 
brought to her notice. 

I have now to deal with the last of the 
findings of the Subordinate Judge. It may 
be, if the question arose between the plaint- 
iffs and Mandalathipathi having regard to 
the deoision of the Judicial Committee in 
Gunjeshtoar Kunwarv. Durga Prashad &ingh(l) t 
the plaintiffs would be entitled to a decree, 
but the qaestion is whether an alienee from 

(1) 42 Ind. Cas. 8 *9; 45 O. 17; 22 M. L. T. 403; 22 
0. W. N. 74; 26 C. L. J. 537; 16 A. L. J. 1; 3 4 M. L. J. 

1; 20 Bom. L. R. 33 ; (1918; M. W. N. 16; 7 h. W 94 
4 P, L. W. 1; 411. A. 229 (P. C.). 
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a p arty who had not bona fide believed in the 
olaim pt^t forward by him is in the same posi- 
lion as the party himself. Oar attention was 
drawn by the learned Vakil for the respond 
ents to sections 89 and 96 of the Trusts Aot. 
The former section provides that where any 
advantage is gained by the exeroise of undue 
influence in derogation of the interests of 
another, the person gaining such without 
consideration must hold the advantage for 
the benefit of the person whose interests 
have been so prejudiced. Section 9i pro¬ 
tects the right of transferees in good faith 
for consideration from persons who have 
gained an undue advantage. In my opinion, 
Mandalathipatbi was in the position of a 
joint trustee within the meaning of seotion 
89 of the Trusts Aot. Therefore, the principle 
enunciated in these two sections is applicable 
to the present oase It is the principle of 
equity recognized in the Trusts Aot and in 
other legislative enactments that a purchaser 
for value without notice of any defect of 
title in his transferor is entitled to protection, 
if he obtained the transfer bona fide. 

Then it was said that the 1st defendant 
did not really represent the reversioners in 
the previous litigation. There is ‘some 
justification for this contention in the 
language of the written statement ; but hav¬ 
ing regard to the fact that the object of the 
statement was to defeat the olaim of the 
person who set up the Will, too much import¬ 
ance should not be attached to the order in 
whioh the denials occur. In the written 
statement two alternative pleas were put 
forward, the one denying the Will and the 
other suggesting a jus tertii. Farther this 
question of the^ 1st defendant not represent¬ 
ing the estate was not put forward in the 
present case in the pleadings. Moreover, 
before the suit whioh ended in the compro¬ 


mise was filed : and also on the very same 
day on whioh the compromise was entered 
into, and afterwards, th'e 1st defendant made 
statements about the property claiming it on 
behalf of her sons. Vide Exhibits LL and 
V. Therefore 1 am of opinion that she must 
be taken to have entero^ into the compromise 
as representing the estate. 0 

The further question is ^whether the 4th 
defendant is a bona fide transferee for value 
without notice of any infirmities in the 
title of the transferor. On this question 
there is the evidence that he paid full con¬ 
sideration and that he was not aware of the 
defect in the title of Mandalathipathi. 
There is no evutenoe on the other side that 
he was awai® that Mandalathipathi had 
practised any fraud upon the 1st defendant and 
that he had no ri&ht to the property whioh he 
purported to mortgage. I must, therefore, 
bold that the 4th defendant is a bona file 
transferee for value. The result is that the 
suit against the 4th defendant must be dis¬ 
missed with ousts, and the deoree of the 
Subordinate Judge will be confirmed in that 
respeot. As regards properties in the posses¬ 
sion of the other defendants, having regard to 
Ounjeshwar Kunicar v. JDurga Vrashad Singh 
(1), plaintiff is entitled to recover possession 
including the properties in the possession of 
the 3rd defendant, whose rights to mainten¬ 
ance will not be affected by this judgment. 
The deoree, so far as these defendants are con¬ 
cerned, is reversed. Plaintiffs are entitled 
to their costs against these defendants and 
must pay the costs of the 4th defendant in 
this Court. 


Wallis, C. J.—I agree 


M.C.P. 




Decree modified. 
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Witness, statement of, as to age—Note made by 
Court, whether evidence. 

A witness examined before the Munsif stated 
his ago to bo 24 years but the Munsif made a 
noto on his deposition that his age appeared to be 
18 or 19 years: 

Held, that the Appellate Court could not come to 
a finding as to the ago of the witness on the note 
of Munsif, which was not evidence in the case. 
C Muhammad Hasan Mia v. Abdul Hamid 431 

Words and phrases:— 

Putra putradi, meaning of 1 

Workman’s Breaci of Contract 

Act (XIII of 1859), s. 2 — Criminal Pro¬ 
cedure Code (Act V of 1898), ss. 435, 439 -Contract 
to cart logs of tvood from one place to another, 
nature of—Order under first part of section 2 of 
Workman’s Breach , of Contract Act — Revision, 
whether competent—High Court, power of interference 
of. 
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Workman’s Breach of Contract 

Act —concld. 

A contract to cart logs of wood from a forest 
to a forest depot is not a contract of an artificer, 
workman or labourer within the moaning of the 
Workman’s Breach of Contract Act. 

The High Court has power to revise an order 
made by a Magistrate under the first part of 
section 2 of the Workman’s Breach of Contract 
Act, directing either return of the advance or 
specific performance of the contract. The power 
of revision of the High Court under sections 435 
and 439 of the Criminal Procedure Code extends 
to all proceedings before any inferior Court situate 
within the local limits of its jurisdiction The tost 
is not the nature of the proceeding held by the 
Court, but tho nature of the Court in which that 
proceeding is hold. B Devappa Uamappa Naik v. 
E.mphror, 21 Bom. L. K. 277; 20 Cit. L. .1. 31b 492 
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